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THE  LAW  OF  LEGACIES. 


CHAPTER  XV. 

Of  marshalling  *  Assets  in  favour  of  Legatees. 

WHERE  a  peiaon  dies,  leaving  aasets  subject  to  Tarious  daims, 
it  18  an  object  of  equitable  jurisdiction  to  make  sodi  an  arrange- 
ment in  the  distribution  of  those  assets,  consistently  with  the 
ottnre  of  the  respective  claims,  as  shall  best  sati^  the  just 
demands  of  all  claimants :  consequently  it  has  been  a  rule  of  the 
Courts  of  Eqoi^,  in  the  exercise  of  this  jurisdiction,  that  where 
one  daimant  has  mare  than  one  fund  to  resort  to^  and  another 
daimant  only  one,  the  former  claimant  shall  resort  to  that  fund 
upon  which  the  latter  has  not  any  lien  (a).  Consistently  with 
diis  rule,  it  had  been  long  setded  before  the  passing  of  the  recent 
Mote  3  &  4  Wm.  4,  c  104  (29  August,  1833),  diat  where  a 
feetufiy  creditor,  whose  debt  was  a  lien  on  the  real  assets, 
noeived  satis&ction  out  of  the  personal  assets,  a  sinq>le  contraei 
creditor  should  stand  in  the  place  of  the  specialty  creditor, 
apinst  the  real  assets  in  satisfaction  of  his  debt  (Vy  The  above 
nk  still  prevails  in  the  application  of  the  assets  of  a  testator 
djing  after  the  29th  AugtLsty  1833,  in  fiivour  of  his  creditors  by 
am(de  contract,  but  upon  a  different  principle :  befbre  the  above 
Mate  the  real  estate  was  made  available  for  them  through  the 
doctrine  of  marshalling,  but  now  by  virtue  of  that  statute^ 


*  Ae  rig^  to  have  aasets  mar-         (a)  Laiof  t.  Dnke  of  AAoi^  % 

■Ued  aaj  of  eoom  be  lost  by  Atk.  446. 

Hm  of  tiBa»  Bmkkg  v.  Ss^mmur^         (b)  GalUm  v.  JOmeoeft,  lb.  436^ 

I  Jmi  k  Lai.  597.  Laetm  t.  JtfMnM,  1  V^  mb.  812. 
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which  makes  the  freehold  and  copyhold  estate  aasets  for  the  pay- 
ment of  the  creditor  by  simple  contract,  subject  to  the  prior  claims 
of  the  creditor  by  specialty,  the  former  in  his  own  right  may  now 
resort  to  the  real  estate  (c).  The  exercise  of  the  equitable  jarisdic- 
tion  now  under  ccmsideration  is  extended  to  l^^itees ;  so  that  if 
there  be  twolq^atees,  and  one  has  both  the  real  and  personal  estate, 
and  the  other  has  only  the  personal  estate  to  resort  to,  and  that  is 
not  sufficient  to  satisfy  both ;  the  former  legatee  shall  be  paid  out 
of  the  real  estate,  in  order  that  the  personal  estate  may  be  applied 
in  satisfaction  of  the  latter.    But  before  legatees  can  claim  the 
advantages  resulting  from  this  equitable  administration,  certain 
preliminaries  are  requisite:  The  real  estate  must  be  charged  with 
debiSy  or  with  the  payment  of  one  or  more  legacies;  or,  where 
there  is  not  any  such  charge,  the  creditor  must  have  a  specific 
Hen  upon  the  estate;   or  if  there  be  not  any  such  charge  or 
specific  lien,  yet  where  the  real  estate  deteende  to  the  heir,  the 
l^atees  will  be  permitted  to  throw  the  general  bond  debts,  and 
now  under  the  above  statute  the  simple  contract  debts  also  which 
are  only  a  general  Hen,  upcm  the  real^,  in  exooeratioa  of  the 
personal  estate.    But  where  the  real  estate  does  not  deseemd  to 
the  heir,  but  is  devised,  the  rule  is  otherwise*    In  administering 
this  equity,  certain  other  subordinate  rules  are  adopted  by  the 
Court,  which  it  is  here  unnecessary  to  anticipate*    It  is  thexefoie 
proposed  to  didbuss.the  doctrine  of  marshalling  Assets,  so  fiff  as  it 
respects  Legacies,  under  the  fijlowing  heads: 

SscT.  I.  The  marshalling  of  assets  in  fitvonr  of  le* 

gatees. 

1. — Where  the  real  estate  is  devised  subject  to  pcq/^ 

ment  ^  debts. 
2.^^  When  subject   to   a    charge    of  one  or  mare 

legacies. 
3. —  When  charged  with  both  debts  and  legacies. 

Sect.  II.  The  marshalling  of  assets  in  &your  of  lega- 
tees, where  the  real  estate  is  not  chained 
by  the  will  with  debts  nor  legacies,  bat 
there  is  a  specijie  lien  on  the  real  estate. 
And 


<c)  a  MjL  &  Or. 695;  2  Sim.  &  Stu.  451. 
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1. — Where  ^at  real  estate  is  devised. 
2. — Where  it  descends. 

Sect.  IIL  The  marshalling  of  assets  in  £a.your  of  lega- 
tees, ivfaere  the  real  estate  is  neither 
charged  with  debts  nor  legacies,  nor  sub- 
ject to  a  specific  lien,  but  there  is  merely 
a  general  lien  on  the  real  estate,  which 
descends  to  the  heir. 

Sect.  IV.  Exception,  where  the  estate  is  devised ;  for 

where  the  real  estate  is  neither  charged 
with  debts  nor  legacies^  nor  subject  to  a 
specific  Uen^  but  there  is  only  a  general 
Uen^  and  the  real  estate  is  specifically  de- 
vised to  a  strangerorto  the  heir  taking  as 
a  devisee,  assets  are  not  marshalled  in 
fiivour  of  a  general  legatee ;  but  the  rule 
appears  otherwise  in  favour  of  a  spedfic 
legatee,    s.  qi 

Sbct.  V.    The  extent  to  which  equity  will  permit 

legatees  to  stand  in  the  place  of  specialty 
creditors. 

Sect.  YI.   The  consideration  of  those  legatees  for 

whom  a  Court  of  Equity  loiU  not  marshal 
assets. 

1. — Where  the  kffotees,  at  the  time  of  their  legacies 
becoming  due,  have  not  an  established  claims 
&c 

2. — Where  the  legacies  are  given  to  charities, 

3. — 2^  ruk  respecting  contrAutions  between  chari- 
ties and  tile  next  of  kin,,  where  the  residue  is 
given  to  charities,  and  part  of  the  disposition, 
being  within  the  Statute  of  Mortmain,  fails  for 
the  ben^  of  the  next  of  kin. 

4.  Where  legacies  given  to  an  aHen, 

Sect.  VII.  The  mode  in  which  equitable  assets  are 

distributed  among  legatees. 

b2 
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Sect.  I.  Assets  marshalled  in  favour  of  legatees. 

Ist— Where  the  real  estate  is  duurged  with  the  payment  of 
dAts. 

Wbero  real  I"  the  case  oi  Faster  v.  Cook  (c),  Henry  Cook  being  seised  and 

^^!ij^r^  possessed  of  freehold  lands,  leasehold  and  other  personal  estates, 
devised  them  to  trustees,  to  pay  an  annuity  to  his  wife  during 
widowhood,  and  subject  thereto,  to  and  for  the  benefit  of  the 
child  with  which  his  wife  was  then  pregnant  (and  which  was  ' 
afterwards  still-bom),  with  remainder  to  his  five  cousins  by  name, 
in  fee,  if  such  child  died  without  leaving  issue.    The  testator, 
among  other  legacies,  gave  the  plaintiff  i^o^^  10021,  and  directed 
his  trustees  to  possess  themselves  of  aU  his  estates  and  substance, 
and  improve  the  same  for  the  benefit  of  his  said  child,  and  to  pay 
all  his  just  debts,  &c.     The  testator  made  a  codicil  to  his  will, 
and  gave  to  his  wife  20L  and  another  legacy;  and  in  case  of  any 
overplus,  after  payment  of  all  his  just  debts  and  legacies  out  of 
his  stock  and  personal  estates,  he  ordered  it  to  be  divided  into 
two  parts,  and  gave  one  moiety  to  his  wife^  and  the  other  to  the 
plaintifls,  over  and  above  their  legacies.     The  trustees  filed  the 
bill,  praying,  among  other  things,  an  account  of  the  personal 
estate,  and  in  case  it  should  be  insufficient  to  pay  fiineral 
expenses,  debts,  and  legacies,  that  a  sufficient  sum  might  be 
raised  out  of  the  real  estates  to  make  good  the  deficiency.     To 
this  it  was  objected,  that  with  respect  to  the  charge  of  debts, 
there  was  not  sufficient,  in  this  case,  to  make  a  charge  upon  the 
real  estate;  it  was  only  a  discretionaiy  power  to  raise  out  of  the 
personalty  sufficient  to  pay  the  debts ;  the  testator  clearly  meant 
the  personalty  only  to  be  liable ;  that  there  was  no  case,  where  the 
real  estate  had  been  devised,  in  which  the  Court  had  marshalled 
the  assets.    Lord  Thurhw,  C,  observed,  "  With  respect  to  the 
charge  for  payment  of  debts,  he  (the  testator)  directed  the  trustees 
to  possess  themselves  of  all  bb  estate  and  substance,  to  pay  debts; 
it  is  a  most  direct  charge,  and  the  legatees  must  come  upon  the 
real  estate,  so  &r  as  the  personalty  has  been  applied  in  payment 
of  debts." 

In  the  case  of  Bradford  v.  Folof  (d).  Tempest  Hay,  afler 
directing  all  his  debts  and  funeral  expenses  to  be  paid,  devised 
all  his  real  estates-  to  trustees,  to  the  use  of  his  son  for  life,^ 
remainder  to  his  first  and  other  sons  by  any  fiiture  marriage  in 
tail  male,  with  several  remainders  over.     The  testator,  after 


(e)  3  Bro.  C.  C.  847.  (d)  lb.  351,  note. 
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living  several  legacies^  directed  the  residue  of  his  personal  estate  Manhallin^, 
to  be  laid  out  in  Gtoyemment  securities*  in  the  names  of  his  *!L,'''*f*  "5^ 

•L  till*  1  1*1  *****®  cftargea 

decutorsy  to  be  settled  and  applied  to  the  same  uses  as  his  real  wUh  tUttt, 
otates.  Bv  tibe  decree  upon  the  hjearing  of  the  case,  the  will 
was  estalttiflhed;  and  it  was,  among  other  things,  ordered,  that 
the  personal  estate  of  the  testator  should  be  applied  in  payment 
of  his  debts,  funeral  expenses,  and  legacies,  in  a  course  of 
administTation ;  and  in  case  the  personal  estate  should  not  be 
flufficient  to  pay  his  debts,  funeral  expenses,  and  legacies,  it  was 
declared  that  the  real  estate  was  subjected  by  the  will  to  the 
amount  of  the  debts  and  funeral  expenses ;  that  the  whole  or  a 
soflScient  part  of  the  real  estate  should  be  sold,  and  the  money 
applied  in  making  good  the  deficiencies ;  and  in  case  any  of  the 
oeditors  had  received  any  thing  out  of  the  personal  estate 
towards  satis&ction  of  their  demands,  then  they  were  not  to 
leoeiye  any  part  of  the  money  arising  from  the  sale,  till  the  other 
creditors  were  paid  up  equal  with  them.  The  estate  had  been 
floUy  and  the  personal  estate  not  being  su£Bcient  for  payment  of 
debts  and  legacies,  they  were  ordered  to  be  paid  out  of  the 
money  produced  by  the  sale  of  the  real  estate  {e). 

In  Ae  case  of  fFebster  v.  Alsap  (/),  John  Taybr,  by  his  will, 
directed  all  his  just  debts  and  funeral  expenses  to  be  paid  out  of 
his  personal  estate ;  and  if  his  personal  estate  should  not  be  sufB- 
«3Hit,  he  chaif^ed  bis  real  estate  with  so  much  thereof  as  his 
penonal  estate  would  not  extend  to  pay ;  and  then  devised  his 
real  estates  to  trustees,  subject  to  annuities  and  other  payments, 
to  the  use  of  the  plaintiff  for  life,  with  remainders  over;  and  he 
pefe  several  legacies.  The  personal  estate  proving  deficient,  it 
was  declared  that  the  legatees  ware  entitled  to  stand  in  the  place 
of  the  creditors,  for  so  much  of  the  personal  estate  as  had  been 
cdMosted  by  them  in  the  payment  of  their  debts  (g). 

It  must  be  here  noticed,  that  in  KeeUng  v.  Brown,  Sir  Biehard 
Pepper  Arden,  Master  of  the  Rolls,  refused  to  confine  the  speci-> 
al^  credBtors  of  the  testator  to  the  real  estate  disposed  of  by  a 
general  lesidoary  clause,  the  personal  estate  being  sufficient  to 
paj  aD  the  debts,  but  not  the  legacies ;  although  the  Court,  from 
the  implied  charge  upon  the  land  by  the  will,  would  have 
mdhalled  the  assets  for  the  simple  contract  creditors,  if  the 
peaooal  estate  had  been  insufficient  to  pay  their  demands,    Iq 


(<)  See  the  fonrdi  reMantion  in         (s^)  See  Muddk  v.  Ffy^  6  Mad. 
hrfwwrfT.  Pope^  a  P.  Wmg.  828.       S70. 
(/)  8  Bro.  C.  C.  862,  (note). 
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Manhtning,  tbat  cafle  (A)  Aarmi  Braum  begran  his  unll  in  these  worda,  ^  /m* 
2^^2J[^  prindB,  I  wUl  and  direct  that  all  my  joet  debts  and  funeral 
withrfiKi.  expenses  be  paid  and  discharged,  so  soon  as  conveniently  may  be^ 
after  my  decease,  by  my  ezecatriz  and  executors  hereinafter 
named  Itemy  I  give,  devise  and  bequeath  to  my  nephew  J* 
BrtwHf  all  that  my  messuage,  &c.  wherein  he  now  lives,  at  H.^ 
and  also  the  sum  ^  40(M1,  to  hold  to  him,  his  hein,  executors^ 
administratora  and  assigns  for  ever."  The  testator  then  devised 
another  house  to  his  nephew  Charki  in  fee,  and  gave  another 
house  to  his  wife  for  life,  with  remainder  to  J.  Brmon  in  fee: 
and  after  bequeathing  specific  parts  of  his  personal  estate  to  his 
wife,  &c.  and  giving  some  pecuniary  lq;acies,  he  gave  the  residue 
of  his  estate  and  eflPects,  whether  real  or  personal,  to  /.  Brmon 
absolutely,  and  appointed  his  wife,  8.  Femdumghf  and  R,  HaUomf 
executrix  and  executonL  The  testator^s  personal  estate  being; 
large  enough  to  pay  all  the  debts,  but  insufficient  to  answer  the 
legacies,  the  question  was,  whether  the  assets  should  be  so 
marshalled,  as  at  least  to  confine  the  specialty  creditors  to  the 
real  estate  in  favour  of  the  legatees?  and  the  Master  qf  the  BoBs 
expressed  a  clear  opinion,  that  there  was  no  charge  of  the  debts 
upon  the  real  estate,  but  a  mere  direction  to  the  executors  to  pay 
the  debts,  without  giving  them  any  other  fund  than  the  personal 
estate,  out  of  which  they  could  fulfil  that  duty.  If  any  of  the 
debts  were  to  go  unpaid  by  the  insufficiency  of  the  personal 
estate,  he  would  certainly  marshal  the  assets:  making  the  real 
estete  pay  as  much  of  the  specialty-debtB  as  would  be  necessary 
to  obtain  a  fund  from  the  personal  estate  for  payment  of  the 
simple  contract  creditors :  but  there  it  was  agreed  on  all  hands, 
that  it  was  not  necessary  for  the  payment  of  the  debts  of  the 
testator  to  do  so.  Then,  there  being  no  charge  upon  the  real 
estate  for  payment  of  debts,  and  there  being  an  ample  fund  o£ 
personal  estate  for  the  payment  both  of  special^  and  simple 
contract  debts,  he  was  clearly  of  opinion  in  that  case,  there  was 
no  fund  but  the  surplus  of  the  personal  estate,  if  there  should  be 
any,  after  payment  of  all  the  debts  of  the  testator.  He  could  not 
marshal  the  assets  for  payment  of  the  legacies.  He  had  formerly 
ftilly  expressed  his  opinion  upon  that  point,  as  to  the  difference 
between   debts  and    legacies  (t).      He  understood  the   Lord 


(A)  5  Yes.  S59 ;  see  Mirehouie  v.  see  the  observations  of  Lord  Cottm- 

Sem/e, 2  M7L  & C.  6d5,ii^ra,  976.  ham,  C.  in  MireJmue  v.  JSoai/e,  2 

(0  Upon  this  passage  in  the  re-  M7I.  &  Cr.  708,  who  observed,  that 

ported  judgment  of  Lord  Ahmley;  the  expreouon  of  Lord  AhmUg  ^ 
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OmmMor  espveBaed  some  doubt  of  it  in  tbe  case  of  W(Biam$  y.  MmhalUiig, 
(3%  (*>  bat,  upon  reflection,  he  {the  Master  of  the  JMU)  JSJ^'S^ 
leauttoed  of  the  «iiiie  opinion,  and  decreed  im  account  of  the  with  <it6te. 
penoaal  estate^ andof  the  debts,  funeral  expenses  and  legacies ; 
mi  i(  after  payment  of  all  the  debts,   there  should  not  be 
CMQ^  of  the  personal  estate  to  pay  all  the  lq;acies,  the  legatees 
mat  abate  in  proportion.    There  was  no  other  fund  for  their 
pajment 

« 
Sdly.  Assets  nuushalkd  in  &vour  of  legatees,  where  the  real  Whm  charged  ■ 
is  devised  sabjeet  to  a  chaige  for  payment  of  one  or  more  mora  Ugaeiet. 


In  the  case  of  Hanby  v.  Roberts  (Q,  IT.  Moberts,  by  his  will, 
gspa  seyend  legacies  to  the  defendant  and  others,  and  devised 
hii  resi  estates  in  trust  for  two  persons  who  were  his  heirs-at-Iaw, 
sod^wko  by  descent  would  take  as  oo^parceners ;  and  by  a 
codidl,  he  g^^  over  and  above  the  legacy  in  his  will,  another 
legacy  of  SJOOOL  to  the  defendant,  which  he  directed  his  execu^ 
loia  and  tnistees  to  pay;  and  charged  all  his  real  and  personal 
estate  whatsoever  witib  the  payment  The  personal  estate  was 
pihaiMted  in  payment  of  the  3,000JL  legacy ;  and  the  question 
wsB,  whether  the  other  legatees  should  stand  in  the  place  of  the 
S^OOOL  legatee,  to  be  paid  out  of  the  real  estate.  Lord  Hard- 
witlke,  C.  decreed  that  they  should.  He  observed,  that  he  saw  no 
diSeienoe  between  that  case  and  one  where  a  person,  indebted  by 
asimple  contract,  having  lands  and  personal  estate,  begins  his 
iriU  by  chaiging  all  his  estate  with  payment  of  his  debts,  and 
dien,  afier  giving  general  legacies^  devises  his  real  estate  by  way 
of  qiedfic  devise.  The  ample  contract  creditors  exhaust  the 
pasooal  estate;  the  Court  would  order  the  general  legatees 
to  stand  in  their  places,  and  come  upon  the  reaL  A  second 
qnestion  was  made,  whether  the  lands  and  legacies  should  bear 
the  burthen  in  proportion  to  their  values  ?  but  the  Lord  Chan" 
seBsr  decreed  there  was  no  ground  for  it,  nor  was  it  the  intention 
af  the  testator,  nor  was  there  any  case  where  it  had  been  done. 

The  same  eqni^  is  exercised  in  mflrffW^'^g  assets  among  AsMBglfl^ 
kgBlee%  where  some  legacies  are  made  effectual  charges  upon  wmie  hmam 

ethctuuij 
—  '  charged,  and 

othcnnot 

fened  to  die  qoestion  wheClier  the  to  charge  legacies  on  land. 

vft  dbacged  legiaciei  upon  the  land,  (A)  8  Yea.  551. 

that  it  was  well  known  Loird  (Q  Amb.  127.    Thia  case  appears 

and  Lovd  Rottlgm  difiered  to  be  the  same  as  Hamls^  t«  Fisher^ 

ss  to  what  words  would  be  snfficient  reported  by  Dickens,  104. 


954  Marshalling  of  Assets  [Gh.  zv« 

MMrt»wn««y,     the  leal  estate,  and  others  are  only  chaiged  on  the  penonal 

tta^JH^  estate. 

wHhiyicMfc  Thus  in  Masters  v.  Masters  (m\  Mary  MattsrSf  by  her  will, 
after  giving  several  general  and  specific  legacies,  devised  her  real 
estate  to  her  nephew  and  heir^t-law,  the  defendant,  chaiged  with 
the  payment  of  her  l^;acie8  above  mentioned,  and  made  him 
execator.  The  testatrix  afterwards  added  a  codicil  to  her  will, 
and  gave  other  legacies,  which  were  not  chaiged  upon  the  real 
estate.  It  was  decreed  by  Sir  Joseph  Jekytt,  Master  of  the  RoUs^ 
that  the  personal  estate  not  being  sufficient  to  pay  the  l^ades 
both  by  the  will  and  codicil,  and  the  real  estate  being  liable  to 
the  l^acies  by  the  will,  and  not  to  those  by  the  codicO,  the 
estate  should  be  so  marshalled,  that,  as  fiur  as  possible,  the  whole 
will  might  take  effect,  and  all  the  l^acies  be  paid  :  and  there- 
^re,  that  the  legatees  in  the  will  should  be  paid  out  of  the  real 
estate ;  and  if  that  should  be  deficient,  as  to  the  surplus,  they 
should  come  in  average  with  pecuniary  legatees  in  the  codicil,  to 
be  paid  out  of  the  personal  estate ;  and  that,  there  being  admitted 
to  be  a  deficiency,  the  land  should  be  forthwith  sold  to  prevent  a 
greater  deficiency. 

In  the  case  oiBUgh  v.  The  Earl  qfDartdey(n\  the  defendant's 
father,  the  then  late  £arl  ofDamky,  having  two  sons  and  three 
daughters,  gave  by  his  will  SftOOL  a  piece  to  his  two  eldest,  and 
6,0002.  to  his  youngest  daughter,  chaif^ng  his  real  estate  with  the 
payment  thereof  By  a  codicil,  he  bequeathed  several  general 
legacies  of  considend>le  value  to  his  brothers  and  sisters^  but 
vrithout  charging  them  upon  his  real  estate.  Subsequently  to 
the  date  of  the  codicil,  he  entered  into  a  contract  before  the 
Master,  for  the  payment  of  17,00021  for  a  third  of  the  manor  of 
Cobham  HaUf  in  Kent  The  Master  reported  him  the  beat 
purchaser ;  and  before  his  death,  which  happened  soon  after,  the 
report  was  absolutely  confirmed.  The  Earl's  personal  estate, 
before  his  entering  into  the  contract  for  this  purchase  of  the 
estate,  was  sufficient  for  the  payment  of  all  his  legacies;  but  the 
performance  of  the  contract  woold,  as  it  was  thoug^l,  oocasioii 
a  deficiency  of  assets.  The  legatees  in  the  codicil  therefore 
prayed  by  dieir  bill,  that  the  assets  might  be  marshalled,  and  tfie 
daughters'  legacies  by  the  will  paid  out  of  the  real  estate ;  or  if 
already  recovered  out  of  the  personal  estate,  then  that  the 
plaintifls  might  stand  in  the  place  of  the  daughters,  and  take  so 
much  out  of  the  land  for  their  l^ades,  as  these  had  exhausted 

r ■    ■      "  '         ■  '  t    ' 

(m)  \  F.  Wms.  421.  (a)  2  P.  Wms.  619. 
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o«t  of  the  pemm«l  estate ;  which  the  Court  decreed  as  reasonable,  MwilMllias, 
and  within  the  coninion  rule  of  marshalling  assets.  ^J^SII^ 

The  same  nde  was  adopted  in  the  case  of  ^onii^  ▼•  Bonner(o\  with  lyicitt. 

In  that  case  Thoma$  Bonner^  by  will  duly  executed  according 

to  the  Statute  of  Frauds  {p)^  gave  legacies  to  his  eldest  son 

Robert  BoMUT  Warwick^  and  to  his  daughters;    and  devised 

certain  real  estates  to  trustees  fer  a  term  of  one  thousand  years, 

and  subject  thereto,  to  his  eldest  son  for  life,  and  his  first  and 

odier  sons  in  strict  settlement ;  and  the  trusts  of  the  term  were 

in  the  usual  manner  declared  to  raise  and  pay  to  his  son  and 

danghterB  the  legacies  ^*  hereby  bequeathed  to  them  respectively, 

widi  interest  for  the  same  as  aforesaid,  as  also  the  several  other 

legacies  hereinafter  hequeaOudJ*    By  a  subsequent  codicil,  the 

testator  gave  to  three  of  his  daughters  SOOL  each,  in  addition 

to  die  legades  given  by  his  will,  and  he  directed  his  codicil  to 

be  oonndered  as  part  of  his  will     The  codicil  was  not  altered. 

The  question  upon  tibe  bill  filed  by  two  of  the  daughters  for 

dieir  legacies  was,  whether   those  given  by  the  codicil  were 

dtaiged  upon  the  real  estate,  the  personal  estate  being  insuflS- 

cient;  and  Lord  Eldony  C,  said  the  construction  he  was  obliged 

to  adopt  was  veiy  unfortunate;  but  he  could  not   make  the 

declaration  prayed  by  the  bill,  that  the  legacies  bequeathed  by 

die  unattested  codicil  were  charged  upon  the  real  estate*    That 

was  not  a  general  chaige  of  legacies,  as  Hannis  v.  Packer  (q). 

He  could  only  marshal  the  assets;  as  Sir  Joseph  Jeiytt  did  in 

MJiifrfi  V*  Jausters  (r)« 

Srdfy.  The  following  cases  are  instances  wherein  the  real  estate  Vfhera  charged 
is  devised  subject  to  a  charge  both  with  Mts  and  legacies.  w^!^ 

hi  the  case  of  Burton  v.  Pierpohnt  («),  Mr.  WUUam  JKerpoint, 
vpon  his  marriage  with  Mrs.  Darcy,  settled  his  real  estate  on 
hunadf  tor  life,  remainder  to  his  wife  for  life,  remainder  to  the 
fifit  and  other  sons  oi  his  marriage  in  tail  male,  remainder  to 
Ui  own  ri^t  heirs.  The  testator  having  two  sons  by  this  mar- 
riage,  and  having  a  small  estate  in  fee-simple,  unsettled,  devised 
Us  wife's  jewels  to  her,  and  likewise  the  use  of  the  plate  to  her 
fer  life;  after  which  he  devised  all  his  real  estate,  subject  to 
Ui  debts  and  legacies^  and  after  his  debts  and  legacies  paid^  to 


(•)  13y«.S7fi.  (#)  2  P.Wms.  78,  SI;  tea  abo 

(^)  »  Gb.  8,  c.  S.  Inrn  v.  Lmmun^er^  2  Rai.  k  IL 

(f)  Anb.  <M,  «i|pm,  686.  531. 
(r)Lailpi«e. 
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Uanlidttag,  Us  kinsman  the  Marquis  of  JDoreieifer  ;  and  in  1706»  the  testator 
^luto'S^  died,  leaving  two  infimt  sons.  At  the  testator's  death  his  real 
with  iM«r4HMl  and  personal  assets  were  not  sufficient  for  the  payment  of  his 
debts ;  his  widow,  therefore,  gave  up  the  jewels  and  plate  be- 
queathed to  her,  which  were  applied  towards  the  debts;  but  in 
tlie  decree  obtained  for  the  sale  of  the  real  estate,  and  for  an 
account  of  the  personal  as  well  as  real  assets,  the  widow's  claim 
of  her  jewels  and  plate  was  saved  for  her.  In  1719,  the  testator's 
two  sons  died  under  age  and  without  issue,  whereby  the  estate 
tail  of  the  settled  lands  expired,  and  the  reversion  m  fee  falling 
in,  became  liable  by  the  will  to  the  debts.  The  Lord  CbanceUar 
said,  that  in  the  present  case,  as  there  was  an  express  bequest 
of  the  jewels  to  the  widow,  notwithstanding  that^  at  the  time  of 
the  death  of  the  testator,  there  were  not  assets,  either  real  or 
personal,  yet  since  afterwards,  though  by  a  remote  accident, 
assets  had  happened,  there  could  be  now  no  inconvenience  to 
any  creditor  or  others;  and  that  this  legacy  should  be  paid,  and 
the  intention  of  the  testator  performed,  and  the  rather,  for  that 
the  real  and  personal  assets  were  by  the  will  made  liable  to  the 
debts  and  l^;acies;  especially  as  it  was  the  constant  rule,  that  a 
legatee,  where  the  real  estate  was  made  liable  to  pay  debts,  on 
the  creditors  exhausting  the  personal  assets,  should  stand  in  the 
place  of  the  creditors,  and  be  paid  out  of  the  land ;  and  that 
this  was  stronger  in  the  case  of  a  ^cific  lq;acy,  the  principal 
case,  which  was  to  be  preferred  in  payment  before  a  pecuniary 
legacy.  His  Lordship  also  decreed,  that  all  the  legatees  were  to 
be  paid  before  the  residuaxy  legatee  took  any  thing. 

In  the  case  of  Norman  v.  MarreU  (/),  Sarah  Long  devised  her 
real  estate,  subject  to  an  annuity,  some  lq;acie8,  and  her  debts 
and  fimeral  expenses,  and  also  subject  to  the  debts  of  her  late 
brother;  and,  by  a  subsequent  codicil,  gave  a  legsucj  to  Mary 
Ncmujau  The  personal  estate  was  exhausted  in  payment  of 
mortgage  and  bond  debts;  Mary  Normfm  filed  a  bill  for  her 
l^acy,  praying  satisfiu^tion  thereof  out  of  the  testatrix's  real 
estate,  or  at  least  to  the  extent  of  the  personal  estate  exhausted 
in  payment  of  such  of  her  debts  and  legacies  as  should  appear 
to  have  affected  her  real  estates :  and  the  Master  of  the  Rolls 
decreed,  that  the  assets  should  be  marshalled. 


(0  4  Yes.  769. 
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Sect.  II,    The  marshalling  of  assets  in  favour  of  jJJj'jJSSj^ 
legatees,  where  the  real  estate  devised  is  not  charged  '^  ?*^ 
by  the  wiU  with  debts  nor  legacies,  but  there  is  a  with  debts  but 
specific  Um  on  the  real  estate  so  devised;  sSjMtto a 

ipec{/Sclieii. 

And,  firat,  we  shall  consider  the  cases  where  the  spec^  Um  whewdieretl 

it  a  moitgage.  estate  dnimdi 

In  the  case  of  Lutkau  v.  Leigh  («),  Betgamn  Kmgkt  having  uid  tbe  ^peei^ 
mortgaged  his  freehold  lands  for  2fiQQL  began  his  will  in  these  gag«. 
wnds :  *'  As  tooching  all  my  worldly  estate,  after  payment  of  my 
debts  and  fiineral  charges,  which  I  will  to  be  first  paid  {x\  I  give 
my  freehold  estate  in  ]^int  to  my  wife,  for  life,  chargeable  with 
an  annuity  of  90L  to  E.  Knight  for  life :"  and  then,  after  his 
wife^  death,  he  gave  his  fieehold  estate,  so  charged,  to  the 
diiUren  of  his  three  sisters,  and  directed  the  residue  of  his  pei^ 
aooal  estate  to  be  placed  out  at  interest,  his  wife  to  have  the 
mterest  for  life,  and,  after  her  death,  the  principal  to  be  divided 
among  the  children  of  his  three  sisters;  and  he  gave  his  wife 
IfdOOL,  with  a  proviso  that  the  provisions  in  the  will  should 
be  accepted  by  her  in  lieu  of  dower,  and  in  satis&ction  of  her 
share  in  his  personal  estate.  The  question  wa%  whether  the 
pcTBoual  estate  should  be  applied  in  exoneration  of  the  real,  so  as 
to  defeat  the  general  legatees,  there  not  being  sufficient  to  pay 
tiw  1,5002L,  if  the  personal  estate  should  be  applied  to  exonerate 
the  real?  and  Lord  Talboty  C,  decreed,  '<that  the  Iq;atees 
most  have  the  l^acies  out  of  the  personal  estate,  in  case  the 
awrtgagee  kept  to  the  real ;  and  if  he  fell  upon  the  personal, 
thqr  had  a  right  to  stand  in  his  room,  for  so  much  out  of  the  real 
estate  as  he  should  take  out  of  the  personal,  that  being  a  proper 
fund  fer  their  payment" 

In  the  case  of  Forretier  v.  Leigh  (y),  CAor&^Z^A  being  seised 
of  real  and  personal  estate,  and  being  indebted  by  mortgages 
oontrscted  by  lumself  and  in.  other  mortgages  contracted  by  the 
fenner  owner  on  part  of  his  real  estate,  from  whom  he  purchased, 
and  also  in  simple  contract  debts,  afker  giving  by  his  will  several 
specific  IqpKdes  to  Lady  Barbara^  his  wife,  and  several  lq;acies 
to  the  plaintifT,  gave  his  real  estate  to  his  wife,  for  life,  re- 
mainder to  ThomoM  Lord  Leigh^  for  life,  with  divers  remiunders 
orer.    Thomae  JjoeALeigh,  at  hb  death,  left  the  defendant  Lord 

(«)  Fonrest,  SZ.  a  chaxge  upon  the  real  estate,  see 

(r)  As  to  the  interpretation  of     Chap.  XIL  sect  xl,  iupra^  p.  671. 
^  ntrodaetory  daase  oonstitating        (y)  AmbL  171. 
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MtnlMlHiiff,  Le^h,  his  only  son.  The  bill  was  brought  by  the  plaintift,  for 
Nd  MUtto  b  ^'^  legacies ;  and  if  the  personal  estate  shoidd  be  exhaosted  in 
Botchitfged  payment  of  debts  by  sperialty,  that  the  plaintifis  might  stand  in 
ImciMXt^  the  place  of  the  creditors,  and  be  paid  oat  of  the  real  estate.  Lord 
tttbgecttoft  Hordwickef  (/.,  observed,  there  were  several  questions;  first, 
SSiirfi/*'  whether  the  plaindfis  were  entitled  to  marshal  the  assets  gene- 
Andtlieiiwcir  ^^J*  ^^^  ^  Stand  in  the  place  of  the  specialty  creditors  generally, 
io  lien,  a  first,  he  should  consider  the  question  as  contended ;  {u  e.)  to 

mmtg^ge.  stand  in  the  place  of  bond  creditors,  not  accompanied  with 
mortgages,  where  there  was  a  devise  of  land.  Secondly,  he 
should  consider  it  where  there  were  mortgages.  As  to  the  first, 
no  authorities  went  so  fiir;  they  vieve  otherwise;  and,  as  to  the 
second  question,  respecting  the  mortgages,  his  Lordship  said^ 
^'They  are  of  two  sorts,  1st,  those  which  were  contracted  by  the 
testator  himself;  2d,  those  contracted  by  the  former  owner  of  the 
estates.  The  covenant  for  payment  of  those  mortgages;,  entered 
into  by  the  former  owner,  will  not  bind  the  personal  estate  of  the 
testator.  They  were  entered  into  diverso  intmtu.  The  two 
purchasers  did  it  to  indemnify  each  other.  The  debt  is  appor- 
tioned on  each  part,  and  the  testator  covenants  to  pay  his  pro- 
portion, or  to  indemnify  the  purchaser  of  the  other  part  of  the 
estate.  Where  an  estate  descends  subject  to  a  mortgage,  if  no 
person  will  take  an  assignment  of  the  mortgage,  without  the 
heir-at-law  covenanting  to  pay,  such  covenant  only  subjects  his 
personal  estate  collaterally.  I  am  of  opinion  that  the  plaintiflb 
have  a  right  to  stand  in  the  place  of  the  mortgagees,  to  have 
satis&cdon  out  of  the  real  estate,  for  what  they  shall  exhaust  of 
the  personal  A  mere  specialty  debt  is  no  lien  upon  land  in  the 
hands  of  the  obligor,  his  heir  or  devisee.  A  mortgage  is  a  Een^ 
and  an  estate  in  the  land"  (r). 

3.  Where  the        2.  We  observe,  in  the  second  place,  that  the  same  rule  holds  it 
Ject  to  ft  met'*  fi^^tiari  where  the  estate  descends  subject  to  a  specific  lien. 
ju  2t<%  di-  This  has  been  long  a  settled  rule  of  the  Court  of  Chancery ; 

v^e  find  it  acted  upon  in  an  anonymous  case,  32d  Car.  2  (a). 
In  the  case  alluded  to,  a  father,  seised  in  fee,  mortgaged  the 
land,  and  gave  a  statute  to  the  mortgagee  to  pay,  &c.,  and  by  his 
will  bequeathed  500L  to  his  daughter,  and  died;  the  mcurtgagee 
took  so  much  of  the  personal  estate  in  execution  on  the  statute^ 


(z)  Ses  «1bo  Rider  ▼.  Wager,  2      Wythe  T.HemUker,  2  VjhkK.  636  ; 
P.  Wm8.  829,  885,  ti|/hi,  p.  960;     Johutmy.  C%tU,  4  Hue,  87. 
Aldrieh  v»    Cooper,    8  Yen.  887;         (a)  Chaa. Gsset,  2d  part,  4. 
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diat  there  was  not  soflBcdent  assets  left  to  pay  the  legacy.    The  ManhalUng, 
qoestiaa  was,  whether,  as  the  heir  had  had  the  mortgage  dis-  ^^^^^^® 
ehaiged  oat  of  the  personal  estate  liable  to  the  legacy,  the  notchuged 
daughter  should  have  relief  agamst  the  heir,  for  the  amoant  of  u,^;jljj^' 
her  lq;aGj  ;   and  the  Chancellor  observed,  ^ where  the  heir  is  lafcjectto a ' 
nidebted  by  mortgage  nude  by  his  &ther,  or  by  other  means  as  ^^^'"' 
heir  to  his  ancestor,  the  personal  estate  in  the  hands,  of  the  exe* 


And  Um  ipoci" 

oitore  shall  be  employed  to  pay  that  debt  in  ease  of  the  heur:  ielieB,a 
but  if  there  be  not  assets  to  pay  other  creditors  or  l^;ateeSj  the  "^**^i^*^ 
heir  shall  not  tarn  his  charge  on  the  personal  estate ;  in  this  case 
here  was  sufficient  to  pay  the  debt  by  mortgage  and  the  legacy 
cot  of  the  personal  estate,  and  when  both  can  be  satisfied,  both 
disll  be  satisfied:  and  the  contrivance  to  make  the  personal 
estate  liable  to  the  legacy  towards  the  satisfaction  of  the  mortgif^ 
looks  like  a  firaud,  and  shall  not  prejudice  the  legatee,  but  she 
shaU  have  recompence  against  or  upon  the  mortgage,  though 
onpnally  not  liable  to  her." 

So  abo  in  the  more  recent  case  of  Lucy  v.  Gardiner  (b),  it  may 
be  collected  that  the  estate  detcendedy  though  that  fiict  is  not  ' 
specified.  In  that  case  a  bill  was  filed  for  a  legacy  of  l,500il 
gi?en  to  the  plaintiff  SbroA,  by  the  will  of  her  fiither,  who  made 
the  defendant,  his  son  and  heir,  executor.  The  defendant  in- 
sisted that  there  were  not  sufficient  assets  to  pay  the  debts  and 
legacies,  and  to  shew  the  deficiency,  said,  that  the  testator  upon 
Ut  marriage  with  his  last  wife,  conveyed  a  freehold  estate,  and 
abo  a  term  for  years  in  the  Sun  Tavern  in  Holbom^  to  trustees  to 
raise  IfiQQL  for  his  wife,  in  full  of  any  demand  which  she  might 
otherwise  have,  and  that  he  bad  sold  the  term  for  years,  and 
thereby  raised  the  1,50021  and  paid  the  same  to  the  wife,  on 
which  account  the  residue  of  the  personal  estate  was  not  sufficient 
to  pay  the  whole  1,60021  legacy.  But  it  was  decreed,  by  Barons 
Price,  Page,  and  Gilbert^  that  the  executor  should  not  apply  the 
term  to  the  payment  of  the  widow's  1,500Z. :  but  that  the  same 
should  go,  in  case  of  a  deficiency  of  other  personal  assets,  towards 
payment  of  debts  and  other  legacies ;  and  the  l,5002i  given  to 
the  widow  (and  then  paid),  should  remain  a  charge  upon  the 
fi»dfakold  estate. 

The  preceding  cases  in  this  section  illustrate  also  the  following 
nde  of  the  Court :'  *'  That,  although  the  natural  fimd  (or  the 
payment  of  debts  is  t]^e  personal  estate;  and  the  heir  or  devisee 
of  the  real  is  in  geneiBl  entitled  to  have  the  personal  estate 


(6)  Bunb,  1S7. 
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lianballing,  applied  in  exoneration  of  incumbtaticefl  aflfecting  the  former ;  yet 

&0.  where  re«i  j^e  CouTt  of  Chanciery  wiB  not  permit  such  arrangement  to  take 

charged  with  place,  when  it  would  defeat  legatees  of  their  legacies.'*   The  role 

d^h^B^  is  further  exemplified,  in  the  case  of  a  general  legatee,  by  the 

ject  to  a  ^]M.  case  of  JZ&fer  V.  Wager  (e).    In  that  case.  Admiral  Litdeton,  after 

^£^^,  making  his  Will,  by  which  he  disposed  of  h&i  real  estate,  and  gave 

Heir  and  deviT  ^^^  general  legacies,  mortgaged  the  estate  for  8,00(H1 ;  and  it 

see  entiOed  to  was  contended,  that  this  debt  should  be  paid  out  of  the  personal 

have  thA  iMr*  • 

aonal  eittte '  estate,  prior  to  the  specific,  or  at  least  before  the  general  legacies; 
^a^i'^^  and  it  was  said  to  have  been  determined,  that  a  mortgage  should 
^unbrancesoB  be  paid  out  of  the  personal  estate,  in  preference  to  the  customaiy 
DMtoMMt*^  or  orphanage  part  by  Ae  custom  of  London;  which  last  was 
admitted  by  the  Court,  because  the  custom  should  not  take  plac^ 
till  after  payment  of  debts;  and  it  was  afterwards  admitted  by 
the  counsel,  on  both  sides^  that  the  land  being  made,  by  the 
testator  himseli^  a  fond  for  the  payment  of  tiie  mortgage  money, 
should  not  be  exonerated  by  the  personal  estate,  so  as  to  disap- 
point any  of  the  debts  or  legacies,  though  it  was  entitied  to  such 
exoneration  against  an  administrator  or  residuary  legatee. 

So  also  in  Oneal  v.  Mead  (d),  the  rule  is  exemplified  in  fevour 
of  a  specific  legatee.  In  that  case,  one  seised  in  fee  of  a  real 
estate,  which  he  mortgaged  for  500L  and  possessed  of  a  lease- 
hold, devised  the  former  to  his  eldest  son  in  fee,  and  gave  the 
latter  to  his  wife,  and  died,  leaving  debts  which  would  exhaust 
all  his  personal  estate,  except  the  leaseholds  given  to  his  wife. 
Upon  the  question,  whether  the  leaseholds  devised  to  the  wife 
should  be  liable  to  discharge  the  mortgage,  the  Master  of  tike 
Bolls  decreed,  that,  as  the  testator  had  charged  his  real  estate 
with  this  mortgage,  and,  on  the  other  hand,  specifically  be- 
queathed the  leasehold  to  his  wife,  the  heir  should  not  disappoint 
the  legacy  by  laying  the  mortgage  debt  upon  it,  as  he  might 
have  done,  had  it  not  been  specifically  devised ;  and  though  the 
mortgaged  premises  were  also  specifically  given  to  the  heir,  yet 
he  to  whom  they  were  thus  devised,  must  take  them  cum  onere 
as  probfibly  they  were  intended.  That,  by  such  construction, 
each  devise  would  take  efiect ;  viz.  the  leasehold  estate  would  go 
to  the  devisee  thereof,  and  the  heir  would  enjoy  the  fireehold, 
though  subject  to  the  burthen,  with  which  the  testat^nr  in  his 
lifetime  had  charged  it     llie  Matter  of  Ike  Relit  also  observed. 


\c)  3  P.  Wnu.  329,  336 ;  see  «1bo  Tippmg  t.  T^ppmg^  1  Ib.7S9. 
{fi)  \  P.  Wmf .  693. 
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tbt  dtftt  R9oIiitio&  did  not  in  the  least  interfere  with  CKfUm  v.  Mvtb•niIl|^ 
Bmt,  becwne  in  the  latter  there  was  no  mortgage  (e>  ^lil^k 


The  preceding  cases  are  instances  wherein  the  speci/le  Sen  was  not  charged 
d^mmigage;  and  it  appears  dearly  settled,  that  the  assets  may  be  wid^  iJ^^is 
so  manhaDed,  as  to  let  the  legatees  come  upon  the  mortgaged  "^f  ^* 
estate  devised  <Mr  descended  in  the  place  of  the  mortgagee  who  dacoMb. 
has  been  aatiafied  ont  of  the  personal  estate.    We  proceed,  in  the  wbmetlMt 
ao^place,  to  a  question  which  has  excited  considerable  ^Usco»-  ?^J^ 
aoo,  namely,  whether  the  assets  will  be  marshalled  m  nvour  or  purebMe 
legatees,  where  the  specific  Uem  on  the  real  estate  is  that  of  a  b^>^^ 
widorf  in  reqpect  of  purchase  money  due  to  him  by  the  testator, 
who  was  the  purchaser ;  or  in  other  words,  whether  the  legate 
of  the  purchaser  has  a  right  to  come  upon  the  real  estate  for  the 
sadsfiiction  of  his  lq;acy,  to  the  amount  for  which  the  personal 
asKts  have  been  applied  in  payment  of  the  purchase  money,  so 
due  by  the  testator  to  the  vendcnr. 

The  authorities  are  conflicting,  and  we  shall  first  consider 
dme  wliidi  oppose  the  claim  of  the  legatees. 

Cappm  V.  Cappm  (f)  determined  that  the  legatees  could  not 
ttand  in  the  place  of  the  vendor,  with  respect  to  his  equitable 
ilai.  In  that  case  Francis  Copping  the  younger  biother  of  the 
defendant  John  Copping  agreed  with  the  defendant  for  the  pur- 
chase of  an  estate  in  Bucks  for  4,000/1  the  purchase  deeds  were 
executed  in  the  Ufedme  of  Frandsy  but  part  of  the  purchase . 
money  only  was  pud.  Afterwards  Frasieis  made  his  will,  where^ 
by,  after  giving  several  considerable  legades,  he  gave  the  residue 
of  his  land  and  goods  to  his  brother  Jehn  Coppin.  Hie  will 
was  attested  only  by  two  witnesses.  Afterwards  Francis  the 
pnichaser  died,  leaving  his  brother  John  his  heir-at*hiw  and 
executor.  Hie  legatees  filed  their  bill  for  their  legacies.  Hiey 
iBcged  that  the  purchase  deed  was  fraudulent,  and  according 
to  one  report  (jg)  of  the  case,  uiged  that  although  the  will  could 
not  diaige  the  land^  yet  that  the  vendor  had  an  equitable  Uen 
thereon  for  the  purchase  money  remaining  unpaid:  Lord  SSng 
hdd,  that  the  defendant  J(^  Coppin  had  a  right  to  retain  the 
lesidne  of  the  purchase  money  out  of  the  assets.  It  appears 
that  the  assets  would  be  exhausted  in  discharge  of  the  purchase 
moDey.  The  daim  of  the  legatees  to  charge  the  real  estate  in 
the  place  of  the  equitable  Uen  does  not  by  the  report  appear  to 


(t)  See  AOy  t.  <SUBy,  4  Biuf .         (/)  2  F.  Wms.  S90. 
m,  n/rv, 997;  IFfAe  v.  Hemuksr,        (g)  Select  C«ka.9S. 
SlLftK.695. 
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Minliaiiiq^,  have  been  noticed  by  Lord  JEm^*  The  decree  however  virlxiallj 
^^^  '^  detennined,  that  the  legatees  could  not  stand  in  the  place  of  John 
thmegtdmik  Coppbi  the  vendor,  in  respect  of  his  equitable  Uetu 
^h^JS^  ^^  ^®  <^<^  ^PoOaefm  v.  Moore  (A>  Thomas  Moore  agreed  to 
Irf^  &!LT'  pui^hase  of  the  plaintiff  an  estate  for  1,2002.,  but  died  before  he 
dnimd.  had  paid  the  whole  of  the  purchase  money.    T.  Moore,  by  his 

y Midori  lienT  ^^'  ^^'  giving  8002L  to  the  defendant  Mary  Moore  his  sister^ 
^^  devised  the  purchased  estate  and  all  his  personal  property  to 

J.  Kemp,  and  made  him  executor.    J.  Kemp  committed  a  devas^ 
taoit  of  the  personal  estate,  and  died,  and  the  purchased  estate 
descended  upon  B.  Kemp,  his  son  and  heir.    J.  Kemp  died  in- 
testate, and  administration  de  bonis  turn  of  T.  Moore  was  granted 
to  Mary  Moore.    The  plaintiff  brought  the  bill  against  the  re- 
presentative of  the  real  and  personal  estate  of  7.  Moore,  and 
X  Kemp  for  the  remainder  of  the  purchase  money.    Mrs.  Moore, 
the  sister  and  legatee  of  the  testator,  filed  a  cross  bill,  praying 
that  if  the  remainder  of  the  purchase  money  should  be  paid  to 
the  plaintiff  PoUexfen,  out  of  the  personal  estate  of  T.  Moore  and 
J.  Kempf  she  might  stand  in  his  place,  and  be  considered  as 
having  a  Uen  upon  the  purchased  estate  for  her  legacy.   Lcund 
JBIardwicke,  C,  observed,  '*  The  vendor  of  this  estate  has  a  lien 
upon  the  estate  he  sold,  for  the  remainder  of  the  purchase 
money;  for  from  the  time  of  the  agreement,  Moore  was  a  trustee 
as  to  the  money  for  the  vendor.     But  this  equity  will  not  extend 
to  a  third  person,  but  is  only  confined  to  the  vendor  and  vendee ; 
•and  if  the  vendor  should  exhaust  the  personal  assets  of  Moore 
and  J.  Kemp,  the  defendant  will  not  be  entided  to  stand  in  his 
place,  and  to  come  upon  the  purchased  estate  in  the  possession 
of  J,  Kemp^s  heir.     But  then  the  heir  of  Kenq)  shall  not  avail 
himself  of  the  injustice  of  his  &ther,  who  has  wasted  the  assets 
of  Moore,  which  should  have  been  applied  in  paying  the  de- 
fendant's legacy.  Therefore,  the  estate,  which  has  descended  firom 
J.  Kemp  the  executor  of  T.  Moore  upon  B.  Kemp,  comes  to  him 
liable  to  the  same  equity  as  it  would  have  been  against  the  fether, 
who  has  misapplied  the  personal  estate ;  and,  in  order  to  relieve 
Mrs.  Moore,  I  will  direct  PoUexfen  to  take  his  satis&ction  upon  the 
purchased  estate,  because  he  has  an  equitable  Uen  both  upon  the 
real  and  perianal  estate,  and  will  leave  this  last  fund  open,  that 
Mrs.  Moore,  who  can  at  most  be  considered  as  a  simple  contract 
creditor,  may  have  a  chance  of  being  paid  out  of  the  personal 
assets."    His  Lordship  decreed  that  the  residue  of  the  purchase 


(h)  S  Atk.  273. 
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moDqr  shoold,  m  the  fint  place  (t)^  be  paid  out  of  the  personal  Marshalling, 
estate  of  T.  Moare^  but  if  it  should  be  insufficient  to  pay  such  &c.  whore  the 

jjjii.  !/•»  ^®**  estate 

demand,  and  all  Ms  other  debts,  legacies  and  funeral  expenses^  or  not  charged 
if  the  personal  estate  of  Moore  was  not  then  sufficient,  by  reason  1^™?^  ^but^' 
that  *d]e  assets  of  Kemp  were  not  sufficient  to  answer  such  part  subject  to  a 
thereof  as  came  to  his  hand,  then  such  deficiency,  so  £Etr  as  the  ^^'^.  *'"'  *' 
peKKnud  estate  of  the  said  T.  Moore  should  be  applied  in  payment  Vendor's  lien"" 
of  the  said  purchase  money,  should  be  made  good  out  of  the  &6. 
poidiased  estate;  and  a  competent  part  thereof  was  decreed  to 
be  sold  accordingly. 

In  the  preceding  case  Lord  Hdrdwicle  expressed  his  opinion, 
that  the  equity  did  not  extend  to  a  third  person;  but  he  seems 
to  have  deviated  from  the  rule  in  &vour  of  a  third  person  on  the 
ground  of  fraud.  Sir  Edward  Sudgen,  who  discusses  the  point 
under  consideration  in  his  valuable  treatise  on  the  Law  of  Ven- 
doiB  and  Purchasers  (j),  ingeniously  suggests^  that  Lord  Hard' 
}aM%  decision  in  Pollexfen  v.  Moore,  was  made  on  the  ground 
tbaty  as  Pollexfen  had  not  delivered  the  title  deeds,  but  had  by 
agreement  kept  them  as  a  security  for  the  purchase  money,  it 
most  be  considered  as  an  equitable  mortgage,  and  hence  that  the 
dictem  and  detemnnatian  were  not  at  variance ;  but  Lord  Hard- 
vkie  seems  from  the  decision,  as  reported,  to  have  proceeded 
ezcknively  on  the  ground  of  fraud  in  J,  Kemp. 

The  authorities  in  favour  of  the  legatee's  right  to  have  the 
aasets  marshalled^  remain  to  be  considered. 

The  case  of  Austen  v.  Hahey  (A),  bears  upon  the  subject, 
tboQgh  that  case  was  decided  upon  ^the  general  construction  of 
the  wilL  Li  that  case,  Robert  Austen,  by  his  will,  gave  legacies 
tolus  daughters  and  others,  and  then  devised  and  bequeathed 
his  freehold,  copyhold,  leasehold,  and  other  personal  estates  to 
tnisteeS)  absolutely,  upon  trust  to  convey  and  assign  the  samie  to 
hn  ton  Henry  Edward  Austen  absolutely,  when  he  attained 
twenty-one,  or  married  before  with  consent;  but  in  case  he 
niarried  before  twenty-one  without  eonsent,  the  trustees  were  to 
settle  the  freehold  and  copyhold  estates  upon  his  son  and  his 
ittDe  in  strict  settlement,  with  several  remainders  over;  and  also 
to  assign  the  leasehold  and  other  perscmal  estates,  and  the  savings 
aad  accumulations  thereof,  after  payment  of  debts  and  legacies,  to 
luB  daughters  equally.    By  a  codicil,  dated  1st  of  November  1797, 


(0  As  corrected  by  Sir  Edward         (;*)  Bug,  Tend.  &  Pur.  872,  Xec, 
A^  from  ibe   Begiater^t  book,      1)  ed.  1846. 
Vend,  k  Pur.  (4)  6  Ves.  475. 

▼Ot..  IL  C 
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DAanballiDg,  duly  executed  according  to  the  statute  (A),  the  testator  stated  that 
J^'^to*''*  ^®  trustees  of  a  certain  estate  called  Tiixng^y  had  proposed  to 
not  charged  sell  it  to  him,  and  in  case  of  his  death  before  the  completion  of 
imciM/bn^^^  the  contract,  he  directed  his  trustees  to  complete  the  same,  and 
subject  to  a  settle  the  estate  to  the  uses  in  the  will  directed  of  his  other 
dnutd.  estates ;  and  he  gave  them  a  power  to  apply  the  personal  estate 

Vendor'i  lien,  ^o  ^^^  purpose.  On  the  2nd  of  November^  the  testator  executed 
^'  the  contract  for  the  purchase  of  the  TWngs  estate  for  7,000i 

exclusively  of  the  timber  which  was  to  be  taken  at  a  valuation, 
and  he  died  on  the  day  following.  The  trustees  completed  the 
purchase  out  of  the  personal  estate  which  was  thereby  exhausted. 
The  daughters  filed'their  bill  against  the  brother  and  the  trustees 
for  their  legacies ;  praying,  among  other  things,  that  the  purchase 
of  the  estate  called  Titinffs  might  be  completed,  the  purchase 
money  paid  out  of  the  testator's  leasehold  and  personal  estates 
specifically  bequeathed,  and  not  fix)m  the  other  personal  estate, 
in  order  that  the  personal  estate  might  be  applied  in  payment  of 
the  legacies.  Upon  the  first  question,  whether  the  bulk  of  the 
real  estate  was  charged  with  the  legacies?  Tx)rd  Eldon,  C, 
decided  in  the  n^ative :  and  upon  the  second  question,  whether 
the  purchased  estate  might  by  circuity  be  made  answerable  to 
the  legacies  ?  His  Lordship  said,  **  PoUexfen  v.  Moore  is  the 
only  case  cited;  but,  without  that  authority,  I  consider  it  clearly 
settled,  that  the  vendor  has  a  lien  for  the  purchase  money,  while 
the  estate  is  in  the  hands  of  the  vendee :  I  except  the  case^ 
where  upon  the  contract,  evidently  that  lien  by  implication  was 
not  intended  to  be  reserved.  That  is,  in  equity,  very  like  a 
charge,  and  the  cases  of  marshallihg  seem  to  have  gone  this 
length,  that  where  there  is  a  charge  upon  an  estate  descended,  a 
legatee  shall  stand  in  the  place  of  the  person  having  that  charge^ 
resorting  to  the  personal  estate ;  and  I  do  not  think  a  power  to 
apply  the  personal  estate,  which  is  all  that  is  given  by  this 
codicil,  amounts  to  a  command,  leaving  no  discretion  to  the 
trustees.  There  is  a  difficulty  here  fix>m  the  circumstance,  that 
the  estate  purchased  has  not  descended^  but  is  devised;  and  there 
is  a  difierence  in  marshalling  as  to  that  In  this  instance  it  is 
devised  to  the  heir  with  many  remainders  over.  It  may  be  found 
difficult  for  the  legatees  by  means  of  this  circuity  to  find  a  fund 
for  payment" 

In  the  case  of  Trimmer  v.  Bayne  (/),  the  question,  whether  the 
vendor's  lien  i/tus  within  the  common  principle  of  marshalling 

(A)  29  Car.  2,  c.  10.  (0  9  Yes.  209. 
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anet%  came  before  Sir  WUUam  Oranty  and  called  for  a  decisioiL  Uanhalling, 
In  that  caae,  a  claim  of  Alexander  Bayne^  the  heir-it-law  of  the  ^^^  ^[^  ^ 
testator,  had  been  ascertained  by  the  Master^B  report  to  amount  not  charged 
to  ZfiZOl  and  a  fraction  {m\  in  respect  of  specialty  and  simple  uUcies^^tT 


contract  debt8»  and  the  purchase  money  of  real  estates  contracted  >ubject  to  a 
for  by  the  testator  before  his  death,  by  imting  not  under  seal,  devUed. 
paid  out  of  the  money  produced  by  sale  of  the  testator's  real  Vendor'i  lieni^ 
estate.    The  deposit  money  only  had  been  paid  by  the  testator,  ^^ 
The  came  came  on  for  further  directions,  and  upon  a  petition 
by  the  har^  the  principal  question  was,  upon  his  claim  to  be 
retmbursed  his  payments  out  of  the  real  fund  on  account  of  the 
purchase  money  of  the  estates  contracted  for  by  the  testatoc 
The  case  of  Ceppin  v.  Cappm  was  not  cited,  but  for  the  heir  it 
was  contended,  that  there  was  no  decision  against  the  dictum  of 
Loid  Hardmidu  in  FloOexfen  v.  Moore.    The  Master  of  the  Bolls 
observed,  in  reference  to  that  case,  **  this  is  a  very  obscure  report, 
sod  it  has  perplexed  me  very  much  formerly;  the  decision  is 
directly  agunst  the  dktwn  of  Lord  Hardmicke.    This  cannot  be 
disdoguished  fix>m  the  common   case  of  marshalling;    that  a 
pcnon  having  two  funds  shall  not  by  his  choice  disappoint 
Bother  haraig  only  one,  the  consequence  is  the  heir-atrlaw  has 
no  claim." 

Fmm  m  note  of  this  case  (m)  in  the  report  of  SeWy  v.  SeBnfy  it 
appean  that  it  was  referred  to  the  Master  (among  other  things) 
to  compate  interest  on  the  lq;acies,  and  that  what  should  be 
fimnd  dne  to  the  legatees  should  be  paid  out  of  the  funds  stand- 
ing to  the  account  of  the  personal  estate ;  but  in  case  the  fund 
fhoold  not  be  suflScient  to  pay  them  all  in  fall,  then  the  fund 
was  to  be  apportioned  among  them  rateabfy.  It  would  therefore 
seem  the  heir  was  contending  with  the  legatees. 

The  above  case  of  Trimmer  v.  Bayne,  amounts  to  a  decision 
that  as  against  the  heir  (o),  the  pecuniary  legatees  were  entitled 
to  have  the  assets  marshalled  in  respect  of  the  vendor^s  lien :  but 
mitil  the  recent  decision  of  fFythe  ▼.  Hewniker  (p\  no  case 
s|]pearB  to  have  ezpresdy  determined  that,  as  against  the  deoisee 
of  the  purchaaed  estate,  the  pecuniary  legatees  are  not  entitled 
to  have  the  assets  marshaUed  in  respect  of  the  vendor's  lien;  and 
tte  point  was  considered  not  free  from  doubt  and  difficulty.  The 

(»)  See  the  reporter's  note  to  Lib.  and  p.  840,  per  Sir  John  Leaohj 
My  Y.  iS^,  p.  839.  M.  B. 

(■)  See  Sedif  v.  Selbg^  4  Rnss.  (p)  See  also  Sprouk  v.  Prior^  S 

W^DOtei  the  order  taken  from  Beg.     Sim.  189. 

0»)  3  11  &  K.  685,  ja/m,  p.967. 
c2 
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Ifknballing,     dictum  of  Lord  Eldofif  io.  Austen  v.  Halsey  (q\  seems  opposed  to 

n»i  estata  *^    ^®  ^^f^^  ^^  ^®  legatees  against  the  devisee. 

Dot  charged  by      In  the  case  of  Headley  v.  Readhead  (jiq\  the  principle  of  maiv . 

dX^&c,\ut,  sl^&llii^g  seems  to  have  been  admitted  in  &voar  of  the  legatees^ 

•abject  to  a  but  (it  is  presumed  from  the  expressions  in  the  will,  intimating 
in  that  case  an  intention  on  the  part  of  the  testator  equally 
favourable  to  the  devisees  and  legatees),  it  was  considered  by  the 
Master  of  the  RoUs  a  case  of  rateable  contribution.  By  the  report 
of  that  case,  the  general  effect  only  of  the  will  is  thus  stated ; 
**  WiUiam  Readhead  by  his  will,  reciting  that  he  had  contracted 
for  the  purchase  of  an  estate,  directed  his  executors  to  pay  the 
purchase  money  for  the  same,  and  he  devised  the  estate  to  his 
naturd  son,  the  defendant,  and  he  also  gave  several  legacies  and 
annuities  to  the  other  defendants:  the  personal  estate  was 
deficient  on  account  of  certain  Scotch  leaseholds,  not  passing  by 
the  will,  which,  according  to  the  Scotch  law,  was  not  for  that 
purpose  fonnally  executed.  The  Master  found  the  personal 
estate  was  about  sufficient  to  pay  either  the  purchase  money  due^ 
or  the  legacies  and  annuities,  but  not  both.-  The  direction  to  the 
executors  manifests  a  clear  intention,  in  this  case,  that  the  devisee 
should  take  the  devised  estate,  dear  of  the  lien;  and  so  far  it 
seemed  a  strong  authority  in  &vour  of  the  legatees. 

In  the  case  of  Mackreth  v.  Symmons  (r),  the  following  observa- 
tions of  hard  JEldon  occur:  '^I  have  some  doubt  upon  another 
point;  taking  the  vendor  to  have  the  Sen,  whether  the  Court  vrill 
in  the  case  of  the  death  of  the  vendee  marshal  the  assets^  so  as 
to  throw  the  Uen  upon  the  purchased  estate.  It  has  often  been 
said,  and  the  case  of  Coppm  v.  Coppin  stated  as  an  authority, 
that  the  Court  will  not  do  that**  The  Lord  Chancellor  in  his 
judgment  take^  no  notice  of  that  point  In  that  case  the  vendor 
happened  to  be  the  heir  of  the  vendee ;  so  that  the  estate  was  at 
home:  and  it  was  held,  that,  being  also  the  executor,  he  was 
entided  to  retain  the  purchase  money  out  of  the  personal  assets. 
That  the  decision. requires  a  good  deal  of  consideration.  If  the 
estate  had  been  in  a  third  person,  the  general  doctrine  as  to  a 
person  having  two  funds  to  resort  to,  might  be  thought  to  have 
an  immediate  application ;  and  the  express  terms  of  the  decree 
in  PoUexfen  v.  Moore,  might  be  found  very  inconsistent  with  it. 
In  giving  judgment  upon  a  subsequent  day,  his  Lordship  dis- 
cussed the  cases  on  the  doctrine  of  ^e  vendor's  Uen,  and  observed, 
**  the  next  case  is  Coppin  v.  Coppin,  where  the  doctrine  of  PoU 


(q)  Supra,  p.  964.  {qq)  Cooper,  R.  60.  (r)  15  Vei.  829. 
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kxfen  y.  Moore,  as  to  marshalling,  was,  practically,  though  I 
doubt  whether  it  ought  to  have  been  admitted ;''  and  in  alluding 
-  to  Lord  Harduncle^%  dictum,  that  this  equity  would  not  extend  to 
a  third  person.  Lord  Eldon  continues,  ^*  If  that  is  to  be  under- 
stood, that  this  equity  would  not  extend  to  a  third  person,  who 
bad  notice,  that  the  money  was  not  paid.  Lord  Hardwich^s 
subsequent  decisions  contradict  that:  if  the  meaning  is  that  he 
woald  follow  the  case  of  Coppinv.  Coppin^  and  that,  if  the  vendor 
exhausted  the  personal  assets,  the  legatee  of  the  purchaser 
should  not  come  upon  the  estate,  there  is  great  difficulty  in 
applying  the  principle ;  as  it  would  then  be  in  the  power  of  the 
vendor  to  administer  the  assets  as  he  pleases ;  having  a  lien  upon 
the  real  estate  to  exhaust  the  personal  assets,  and  disappoint 
an  the  creditors;  who,  if  he  had  resorted  to  his  lien,  would 
have  been  satisfied;  and  in  that  respect,  with  reference  to  the 
prbciple,  the  case  is  anomalous." 

The  case  of  Selby  v.  Selby  («),  decided  that,  as  according  to 
die  g^end  rule  of  marshalling  assets,  simple  contract  creditors 
are  as  agunst  a  devisee  entitled  to  stand  in  the  place  of  specialty 
creators  who  have  exhausted  the  personal  estate,  because  the 
ipedal^  creditors  had  the  two  funds  of  real  and  personal  estate 
to  resort  to,  so  the  simple  contract  creditors  in  that  case  were 
entided  to  stand  in  the  place  of  the  vendor  against  the  devisees; 
fcr  the  vendor  had  equally  a  charge  upon  the  double  fund  of 
ml  and  personal  estate.  But  with  respect  to  the  right  of 
legatees.  Sir  John  Leach,  M.  R.,  observed,  if  the  charge  of  the 
vendor  is  to  be  considered  in  the  same  manner  as  if  it  were 
secured  by  mortgage,  then  a  pecuniary  legatee  would  have  the 
aame  benefit  firom  the  vendor's  lien:  it  being  now  the  settled 
law  of  the  Court,  that,  if  the  real  estate  devised  be  subject  to  a 
mortgage,  and  the  mortgagee  exhaust  the  personal  assets,  a 
pecuniary  legatee  shall  stand  in  the  place  of  the  mortgagee  upon 
die  devised  estate.  The  present  case,  however,  does  not  call 
far  a  decision  upon  that  point 

The  point  however  has  since  been  determine  against  the  general 
legatee  in  the  case  of  Wythe  v.  Henniker  (t),  before  mentioned.  In 
that  case  the  testator  devised  his  Newton  HaU  estate,  lately  pur* 
dialed  by  him  of  Lord  Maynard,  to  his  eldest  son  for  life,  with 
several  remainders  over :  and,  after  stating  that  he  had  charged  his 
Ntwbm  HaU  estate  with  6,000il  by  mortgage,  directed  that  if  that 
sum  were  unpaid  at  his  death,  it  should  be  paid  out  of  his  personal 
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(s)  4  Rum.  387. 
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Manhalling,  estate,  or  the  money  produced  bj  sale  of  other  real  estate  which 
reaielta!te  ^'^  devised  to  be  sold.  After  giving  some  specific  and  general 
not  charged  legacies  the  testator  gave  the  residue  of  his  real  and  personal 
legaci^  biT^he  estate  (subject  as  aforesaid,  and  also  subject  to  the  payment  of 
wiil,but8ub-  his  debts),  to  trustees  to  convert  into  money,  and  thereout  pay 
c^  Ken  is  '  his  debts  and  testamentary  expenses,  and,  subject  thereto,  to  his 
^*^*^'  children  equally.     By  codicil  the  testator  directed  that  in  order 

to  make  a  better  provision  for  his  younger  children,  the  6,00021 
should  remain  a  chai^  upon  his  Newton  HaU  estate,  and  be 
paid  thereout  agreeable  to  the  mortgage,  and  not  out  of  his 
personal  estate,  or  out  of  the  sale  of  his  other  estates  by  his  will 
directed  to  be  sold:  and  he  directed  that  the  money  to  be 
produced  by  sale  of  his  estates  should  be  divided  amongst  his 
younger  children.  Part  of  the  purchase  money  for  the  estate 
purchased  by  the  testator  remained  undischarged  at  the  time  of 
his  death.  One  of  the  questions  was,  whether  the  persopai 
estate  was  applicable  to  the  satisfaction  of  the  mortgage  directed 
to  be  paid  out  of  the  produce  of  the  sale  of  the  real  estate ;  and 
if  so,  whether  the  general  legatees  were  entitled  to  stand  in  the 
place  of  the  mortgagees  to  the  extent  to  which  the  personal 
estate  was  applied  in  discharge  of  the  mortgages :  and  further, 
whether  the  general  legatees  were  entitled  also  to  stand  in  the 
place  of  Lord  Maynard,  in  respect  of  the  lien  which  he  had  on 
the  estate  sold  by  him,  so  far  as  the  purchase  money  had  been 
paid  out  of  the  personal  estate.  Sir  John  Leach,  M.  R.,  observed 
the  devise  of  the  estates  to  be  sold  for  the  payment  of  the 
mortgages,  was  in  effect,  a  gift  of  those  estates  to  the  younger 
children,  subject  to  the  mortgi^es;  and  the  gift  of  an  estate 
subject  to  a  mortgage  does  not  deprive  the  devisee  of  the  right  to 
satisfaction  of  the  mortgage  out  of  the  personal  estate :  there  was 
no  intention  to  exonerate  the  personal  estate  from  the  payment 
of  the  mortgages,  the  residue  of  the  estate  being  given  after 
payment  of  debts ;  and  that  it  was  plain  the  testator  intended 
the  produce  of  the  real  estate  as  an  auxiliary  fund  only.  His 
Honor  following  the  rule  settled  by  Forrester  y.Leiffh  («),  decided 
that  the  general  legatees  were  entitled  to  stand  in  the  place  of 
the  mortgages  upon  the  devised  estate,  to  the  extent  to  which  the 
mortgages  had  been  paid  out  of  the  personal  estate:  and  in 
reference  to  the  vendor's  lien,  after  expressing  his  disapprobation 
of  the  case  of  PoUexfen  v.  Moore  (v),  his  Honor  decided  that  the 
pecuniary  legatees  had  no  right  to  stand  in  the  place  of  Lord 


(ii)  ZJhi  supra;  p.  957.  (v)  Ubi  tupra^  962. 
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Ibgmard  in  respect  of  his  lien  upon  the  estate  purchased  bj  the  Manhalling, 

testator.  &c  where  the 

"'^^  ^  real  esUte  is 

Li  Sprauk  ▼.  Piw  (tr),   the  testator  after  making  his  will,  not  charged 
igreed  to  pEirchaae  an  estate  in  Ghucestershxre^  and  died^  leaving  ^^  snbject  to 
the  greater  part  of  the  purchase  money  unpaid,  and  on  his  death  a^en^itm 

the  estate  descended  to  his  heir-atrlaw.     Sir  L.  ShadtceU,  V.  C,  ^ 

decided  that  the  lien  which  the  vendor  had  for  the  purchase  ' 

money,  subjected  the  testator's  assets  to  be  marshalled  at  the  suit 
of  a  legatee.     His  Honor  said,  ^^my  decision,  I  admit,  is  contrary  « 

to  the  dedsion  in  Coppm  v.  Coppm,  and  to  the  dictum  in  Pol" 
ksfm  V.  Moore*  But  I  must  say  of  them,  as  Lord  JEkUm  in 
JUHich  V.  Cooper  said  of  Robinson  v.  Tonge,  they  are  nqt 
leconrileable  with  the  general  class  of  cases^  and,  bedsides  that, 
they  have  been  positively  overruled.'' 

SsCT.  III.  The  marshalling  of  assets  in  favour  of 
legatees,  where  the  real  estate  is  neither  charged 
with  debts  nor  legacies,  nor  subject  to  a  specific 
lien,  but  there  is  merely  a  general  lien  on  the  real 
estate,  which  descends  to  the  heir. 

The  next  rule  is,  that  assets  are  marshalled  in  &vour  of  Marshalling, 
legoees^  where  the  real  estate  is  neither  charged  with  debts  nor  real  estate  la* 
legacies,  nor  subject  to  any  specific  Hen,  but  there  is  a  general  "?*.^5*2fV^ 
lien  and  the  estate  descends  to  the  heir.     This  rule  was  stated  by  bat,  subje<^  to 
Lord  Hardwicke,  in  Hardfy  v.  Boberts  (ar),  thus;   if  there  be  a^^^'*"* 
debts  by  specialty  and  legacies,  and  no  detnse  of  the  real  estate, 
but  it  descends,  if  the  creditors  exhaust  the  personal  estate,  the 
legatees  may  stand  in  their  place,  and  come  upon  the  real  estate : 
This  is  against  an  heir^at'law.  In  the  case  oiAldrich  v.  Cooper  (y). 
Lord  Eldon  observes,  *^  In  the  cases  of  legatees,  against  assets 
descended,  a  legatee  has  not  so  strong  a  claim  to  this  species  of 
equity  as  a  creditor;  but  the  mere  bounty  of  the  testator  enables 
the  legatee  to  call  for  this  species  of  marshalling ;  that,  if  those 
creditois,  having  a  right  to  go  to  the  real  estate  descended,  will 
{9>  to  the  personal  estate,  the  choice  of  the  creditors  shall  not 
determine,  whether  the  legatees  shaU  be  paid  or  not**  (z). 

The  rule  was  admitted  in  the  case  of  Scott  v.  Scott  (a).    There 
Seatt  devised  to  Henry  his  eldest  and  only  son  by  a  former  wife. 


(«)  8  Sim.  189.  (z)  See  also  Heme  v.  Meyrick^ 

(x)  km\k  127.  1  P.  Wms.  202. 

(f )  8  Yes.  996.  (a)  Amb.  383. 
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MvihalKiig,     and  to  his  heire  and  assigna,  all  other  his  real  eatate  not  before 

esute^not**^  devised ;  nevertheless,  in  case  he  should  die  without  issue,  not 

charged,  &c     haviDg  attained  twenty-one,  then  immediately  after  his  death 

■abject  only  to  Under  age  and  without  issue,  unto  the  testator's  son  WUUam  and 

%ffen«ndiun.    the  hcirs  male  of  his  body,  with  remainders  oven    The  eldest 

son  attained  twenty-one.     The  specialty  creditors,  not  having  a 

lien  on  the  estate,  having  exhausted  the  personal  estate  in  satis- 

Action  of  their  demands,  the  legatees  contended  to  stand  in 

their  place,  and  come  upon  the  real  estate.     The  question  was^ 

whether  the  eldest  son  took  by  devise  or  descent  (b);  in  the  latter 

case,  the  legatees  would  be  entitled,  in  the  former,  not:  and  the 

Lord  Keeper  Henley^  after  having  taken  time  to  consider  the 

point,  gave  his  opinion,  that  the  eldest  son  took  by  devise^  as 

having  under  the  will  a  different  estate  ftt>m  that  which  woold 

have  descended  to  him ;  the  one  being  pure  and  absolute,  the 

other  not 

Sect.  IY.  Exception,  where  the  estate  is  devised. 

Manbilling,  But  where  the  estate  is  neither  chai|;ed  with  debts  nor 
whin  Ae^OTto^  legacies,  nor  subject  to  any  specific  lien,  but  there  is  only  a 
is  not  cliarged,  general  lien  on  the  estate,  and  the  estate  does  not  descend  to  the 
of^  toVjJni^*  ^^^^y  ^"^  ^  devised  to  a  stranger,  or  to  the  heir  taking  as  a 
^w  "         devisee,  the  assets  are  not  marshalled  at  least  in  &vour  of  genercd 

legatees,  so  as  to  throw  the  general  bond  creditors  upon  the  real 
estate.  The  reason  is,  that  the  will  affords  evidence  of  as  strong 
an  inclinatioil  on  the  part  of  the  testator  in  &vour  of  a  specific 
devisee,  as  of  a  general  le^tee. 

Thus,  in  the  case  of  Clifton  v.  Burt  {c\  John  Bignold  devised 
all  his  estate  in  Morrow  and  Stohs  to  his  son  John  Bignold  in 
tail,  remainder  to  Joseph  Burt  in  fee.  He  also  devised  his  copy^ 
hold  estates,  which  he  had  before  surrendered  to  the  use  of  his 
will,  to  his  said  son  J.  Bignold  in  tail,  remainder  to  the  de- 
fendants Joseph  Burt,  James  Burt,  and  Elizabeth  Horsnaiky  and 
their  heirs,  (subject  to  the  annuity  therein  mentioned),  to  the 
intent  to  sell  the  copyhold,  and  to  apply  the  money  to  make  good 
his  debts  and  legacies,  and  he  devised  the  residue  to  Joseph  Burt, 
James  Burt,  and  EUzaheth  Horsnaile,  equally.  The  testator  fur- 
ther devised  to  the  plaintiff,  5001  within  three  months  after  the 
death  of  the  testator's  son,  if  he  died  under  age  and  unmarried, 

(6)    See    ChapUn   t.    Leraux^  6         (c)  1  P.  Wms.  678,  and  see  OaUoH 
Maul.  &  S.  14,  and  ^ie^enfian  y,      v.  Hancock^  2  Atk,  436,  437. 
Seymour^  3  Bcav.  368. 
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m  which  case  he  directed  that  all  his  personal  estate,  beyond  what  Manballfag, 

voold  pay  his  debts  and  funeral  expenses,  and  the  500il  and  the  f||^^^,^  ^'^ 

other  legacies  {^ven  by  his  will,  should  be  equally  divided  among  charged,  bat, 

Jm^  Burt,  &C.,  and  he  appointed  the  plaintiff  and  two  other  ^!^Mira/^is 

penoDS  executors.    The  son  died  under  twenty-one ;  Lord  jBfer-  ^^f^*^ 

tmai  decreed,  that  the  rents  of  the  real  estate,  together  with  the 

personal^,  shookl  be  applied  in  payment  of  debts  and  legacies ; 

hot  in  case  of  deficiency,  and  if  it  appeared  that  any  of  the 

qiecialty  creditors  had  been  paid  out  of  the  personal  estate, 

then  the  simple  contract  creditors  and  legatees  were  to  stand  in 

tfaebr  place,  and  have  satisfaction  out  of  the  real  estate,  so  far  as 

the  perBODal  estate  had  been  applied  in  payment  of  such  debts, 

io  eqoal  proportion.     Upon  an  appeal  from  this  judgment,  Lord 

Chancellor  Parker  reyersed  so  much  of  the  decree,  as  directed  a 

nle  of  the  JreehM  estate  for  the  satisfaction  of  the  l^acy  of 

50(ML,  and  observed;  First,  that  although  equity  will  marshal 

aasetB  in  favour  of  a  legatee,  as  well  as  of  a  simple  contract 

creditor,  yet  eveiy  demee  of  land  is  as  a  specific  legatee,  and  , 

should  not  be  broken  in  upon,  or  made  to  contribute  towards  a 

peamiary  legacy.     Secondly,  that  it  was  a  rule,  that  if  one  give 

a  specific  l^acy  of  a  horse  or  diamond,  and  also  a  pecuniary 

legacy  of  500L  to  B.  and  there  were  not  assets  to  pay  both,  still 

the  specific  legatee  should  be  preferred,  and  have  his  whole 

legacy ;  for  were  the  executor  to  make  him  contribute  towards 

die  pecuniary  legacy,  this  would  be,  pro  tanto^  to  make  such 

q)ecific  l^;atee  buy  his  legacy,  against  the  manifest  intention  of 

the  testator.    Thirdly,  that  if  a  specific  personal  legatee  should 

not  contribute  towards  a  pecuniary  legacy,  much  less  shonld  a 

qpedfic  devisee  of  land.  Fourthly,  that  if  in  the  principal  case  the 

testator  had  devised  the  500L  to  A,  and  a  term  of  five  hundred 

years  to  JS.,  without  leaving  assets  to  pay  the  500L,  still  the 

specific  l^atee  of  the  lease  ought  to  prevail,  without  contri-^ 

batiog  towards  the  pecuniary  l^acy,  and  if  such  pecuniary 

I^atee  should  not  break  in  upon  a  specific  legatee  of  a  term,  d 

firdori,  he  shonld  not  disappoint  the  will  as  to  a  devise  in  fee, 

which  was  to  be  favoured  more  than  the  devise  of  a  term,  in 

regard  it  was  with  more  difficulty  tliat  a  Court  of  Equity,  in  any 

case  broke  in  upon,  or  chaiiged,  the  real  estate. 

We  here  observe  that  the  8  &  4  Wm.  4,  c.  106,  sect  3,  enacts, 
that  where  land  is  devised  by  a  testator,  dying  after  the  31st  of 
December  1833,  to  lus  heir,  such  heir  shall  be  considered  to  have 

acquired  the  land  as  a  devisee.     In  Striddand  v.  Strickland  (if), 

" '         «  I.    ■     — ■■''■'  ■■...     ■^.11, ..I.., I 

(d)  10  Sim.  374. 
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MtrsbaUing,  Sir  L.  ShodweU,  V.  C,  decided  that,  under  the  aboTe  act,  the 
&c  when  the  ]^qJj.  ^  ^hom  lands  are  devised  takes  as  devisee  for  all  purpoaesy 
nut  cbargwl,  and  accordingly,  that  general  legatees  will  not  be  entitled  to  have 
^:^XiT^  awets  manballed  as  agamst  such  hem 

dephed  in  Sk-  In  the  preceding  edition  of  this  work,  a  reference  was  made 
Imtee.^^  in  this  place  to  the  rule,  that  real  and  personal  assets  specifically 
devised  and  bequeathed,  must,  upon  &ilure  of  the  general  per- 
sonal estate,  contribute  in  proportion  to  their  respective  value  to 
the  payment  of  a  specialty  debt ;  but  that  widi  respect  to  a 
simple  contract  debt,  the  specific  l^;atee  of  personal  estate  could 
not  call  upon  the  specific  devisee  of  real  estate  for  such  contri- 
bution, as  the  personal  estate  was  the  only  fund  then  liable  to 
his  debt :  the  law,  however,  has  since  been  altered ;  and  by  the 
3  &  4  Wm«  4,  c  104,  sect.  3,  the  real  estate  of  a  testator  is  made 
assets  for  the  payment  of  his  simple  contract  debts ;  and  it  would 
seem  that  a  specific  legatee  within  the  operation  of  the  act, 
would  be  entitled  to  contribution  firom  the  specific  devisee  for 
the  payment  of  a  simple  contract  creditor. 

The  case  of  Z0Ofiff  v.  Short  (e),  was  cited  in  the  former  edition, 
as  establishing  the  rule  for  contribution  between  the  specific 
devisee  and  l^atee  in  regard  to  a  specialty  debt,  and  is  referred 
to  in  a  former  page  (/). 

In  that  case,  David  Lang,  seised  in  fee  of  some  landsy  and 
possessed  of  a  lease  for  years  in  other  lands,  and  being  indebted 
by  specialty  and  simple  contract,  deviled  a  rent*charge  of  40L 
a  year,  out  of  the  lease  for  years  tcf  one  grandson,  the  lease  itself 
to  another  grandson,  and  aff  his  land  in  fee  to  the  plaintiff  and 
his  &mily  in  strict  settlement  None  of  the  devisees  were  the 
testator's  heir,  and  the  will  was  made  since  the  statute  for  relief 
of  creditors  agdnst  fiaudulent  devises  (g).  There  being  a  de- 
ficiency of  assets  to  pay  debts,  the  question  was,  whether  they 
should  be  charged  on  the  freehold  or  the  leasehold  estate  ?  And 
it  was  decreed  by  Lord  Cowper,  C,  First,  That  the  devise  of  a 
rent-charge  out  of  a  term,  was  as  much  a  specific  devise, '.as  if  it 
had  been  of  the  term  itself.  Secondly,  That  the  devise  of  a  term 
for  years  was  as  much  a  specific  devise  as  a  devise  of  land  in  fee ; 
wherefore  each  being  equally  specific  devises,  it  would,  in  this 
case,  be  an  equal  disappointment  of  the  testator's  intention  to 
defeat  either,  by  subjecting  it  to  the  testator's  debts.  Thirdbf, 
That  since  the  statute  of  Fraudulent  Devises,  lands  in  fee  were 

(e)  1  ?.  Wnu.  403.  (g)  3  Wm.  &  Mary,  ch.  14. 

(/)  Page  859. 
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eqaallj  sabject  to  debts  by  specialty  in  the  hands  of  the  devidee^  Mankdltngv 

18  leases  in  the  hands  of  the  executor  or  legatee  were  to  debts  J^i^JJ^^ 

by  ample  contract  at  common  law ;  so  that,  to  prevent  the  dis-  notobargwi, 

appobtment  of  the  testator's  intention,  the  Court  thought  it  a^^^^Tue^ 

fieasoDaUe,  that  the  devisee  of  the  fee  simple  estate,  and  the  '1^*?^ 

deriaees  of  the  lease  and  annuity,  should  respectively  contribute  of  a  specific 

to  the  debts  by  specialty,  in  proportion  to  the  value  of  the  pre-  ^^g**^- 

ffliseB;  bat  that  as  to  die  debts  by  rimple  contract,  if  there 

ahooU  not  be  enough  besides  to  pay  them,  they  should  fall  upon 

the  leisehold  premises  only.    It  was  objected,  that  the  fee  simple 

kiMh  ott^it  to  be  more  fiivoured  than  any  of  the  personal  estate 

nd  leases,  for  that  the  latter  had  always  been  decreed  to  go 

m  aid  of  the  former,  and  therefore,  in  this  case,  the  leasehold 

estate  ought  to  bear  all  the  debts  by  specialty,  as  fiir  as  it  would 

eitend.    But  this  objection  was  overruled  by  the  Lord  Chancellor, 

far  that  it  might  utterly  disappoint  the  testator's  intention  in  pro- 

Tiding  for  his  grandsons  out  of  the  lease ;  though  his  Lordship ' 

allowed,  that  if  the  devise  had  been  to  B,  of  all  the  rest  of  the 

testator's  lands,  it  would  have  been  a  residuary,  not  a  specific 

defise,  and  the  devisee  should  not  have  come  in  till  after  the 

debts  by  specialty  or  otherwise  had  been  paid  out  of  his  in- 

lieiitaDce. 

The  G6h  resolution  in  Haslewodd  v.  Pope  (A),  may  probably  at 
fiiit  right  be  considered  at  variance  with  the  case  last  cited. 
That  resfdotion  was  in  these  words :  *^  Where  a  man  dies  indebted 
\j  bond  and  leaves  a  personal  estate,  and  devises  lands  toJ.S* 
in  iee,  and  gives  specific  legacies^  and  the  creditor  by  bond 
on  the  personal  estate  to  be  paid  his  bond;  the  specific 
shall  not  stand  in  the  place  of  the  bond  creditor,  to 
charge  the  land  devised,  because  the  devisee  of  the  land  is  as 
much  a  specific  devisee  as  the  l^atee  of  the  specific  legacy.*'  It 
is  piesomed  that  Lord  Talbot,  in  the  expression  ^'  the  specific 
legatees  shall  not  stand  in  the  place  of  the  bond  creditors  to 
cfaaige  the  land  devised,"  must  have  intended,  not  that  the 
devisee  should  not  contribute,  but  that  the  specific  legatee  had 
DO  light  to  have  the  assets  marshalled  against  the  specific  devisee, 
so  as  to  throw  the  bond  debt  exclusively  upon  the  real  estate 
devised,  to  the  exoneration  of  the  personalty  specifically  be- 
queathed. In  this  qualified  sense  the  resolution  in  question  and 
the  case  of  Lonff  v.  Short  prqbably  may  be  reconciled  (t) :  t^t 
as  the  sobgect  has  been  discussed  in  a  former  page  and  the  recent 


(k)  3  P.  Wma.  a22. 
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Mttrthalling,     authorities  there  cited,  the  reader  is  referred  to  that  part  of  the 

geDend  legatee  We  here  observe,  that  equity  will  not  marshal  the  assets  in 
^nwdTdeffaee.  &vour  of  the  general  legatee  as  against  a  general  devisee.  This 
was  decided  in  the  Case  of  Mhrehmtae  v.  Sccdfe  (A).  There  the 
testator,  after  giving  several  general  legacies,  devised  a  certain 
field  to  his  grandson,  and  then  added  the  following  words, — '*  It 
is  ray  will  that  all  my  debts  and  all  the  above  legacies  W  paid 
and  discharged  within  six  months  after  my  decease ;  and  all  the 
rest  and  residue  of  my  estate  both  real  and  personal,  lands,  mes- 
suages and  tenements  I  give  to  Mary  Newton^  by  her  finely  to  be 
possessed  at  my  decease :  the  testator  appointed  Brockbank  and 
^  Scaife  executors.  The  personal  estate  not  being  sufficient  for  the 
payment  of  debts  and  legacies,  two  of  the  legatees  filed  their 
bill  against  the  executors  and  the  residuary  devisee,  praying  a 
declaration,  that  the  debts  and  legacies  were  a  charge  upon  the 
residuary  real  estate ;  and  that,  if  the  personal  estate  was  insuffi- 
cient to  pay  debts  and  legacies,  the  deficiency  might  be  raised  by 
a  sale  of  a  competent  part  of  the  real  estate ;  but  if  the  Court 
was  of  opinion  that  the  real  estate  was  not  so  chaiged,  then  that 
the  assets  might  be  marshalled,  and  the  amount  of  the  personal 
estate  applied  in  payment  of  the  debts ;  or  that  so  much  as  should 
be  sufficient  for  payment  of  the  legacies,  might  be  raised  out  of 
the  real  estate,  and  applied  in  payment  of  the  legacies.  To  this 
bill  the  residuary  devisee  and  her  husband  filed  a  general  de- 
murrer, which  was  dismissed  by  Sir  L.  ShadweU^  V.  C,  on  the 
ground,  that  the  assets  might  be  marshalled  in  favour  of  the 
general  legatees,  as  against  die  residuary  devisee,  being  of  opinion 
that  the  will  did  not  charge  debts  upon  the  real  estate.  Lord 
Cottenhamj  C,  upon  appeal,  confirmed  the  dismissal  of  the 
demurrer,  but  for  reasons  the  reverse  of  those  given  by  the  Vice 
Chancellor,  being  of  opinion,  after  a  careful  examination  of  the 
authorities,  that  the  assets  could  not  be'  marshalled  in  fiivour  of 
the  general  legatee  as  against  a  general  devisee ;  but  that,  upon 
the  true  construction  of  the  will,  the  testator  had  charged  all  his 
residuary  real  estate  with  the  payment  both  of  debts  and  legacies; 
so  that  the  legatees  had,  in  their  own  right  under  the  will,  a  title 
to  have  their  legacies  paid  out  of  the  residuary  real  estate,  the 
personal  estate  being  deficient,  so  as  thereby  to  exclude  the 
question  of  marshalling. 

In  reference  to  the  preceding  sections,  we  notice  the  Statute 
3  &  4  Wm.  4,  c.   104,  which  enacts  that  where  any  person 


0)  Page  359,  <cc.  (4)  2  Myl.  &  C.  695. 
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dies  aeiaed  of  any  leal  estate,  whether  corporeal  or  incorporeal,  Manballhi^, 
freehold,  cuatAmary,  or  copyhold,  which  he  shall  not  have  devised  **•  *°  7  mLm 
sobject  to  the  payment  of  his  debts,  the  same  shall  be  assets  to  may  tuod  in 
be  administered  in  equity  for  the  payment  of  the  debts  of  the  jjj^y  Sl^tora. 

deceased,  whether  due  on  simple  contract  -or  on  specialty;  but  ■ 

creditorB  by  spedalty  in  which  the  heir  is  bound,  are  to  be  paid 
in  fiill  before  any  of  the  creditors  by  simple  contract  or  by 
iperjaltj  in  which  the  heirs  are  not  bound. 

In  the  case  of  Mirehouse  v.  Scaife  (/),  the  counsel  for  the 
^pp^llants  oiged  that,  as  the  will  was  made  since  the  above  statute, 
(be  testator  must  be  presumed  to  be  cognisant  of  the  law,  and  to 
know  that  his  debts  were  chaigeable  on  his  real  estate,  and^ 
tbeiefore,  that  he  meant  that  if  the  personal  estate  was  insufficient 
to  pay  both  debts  and  Iq^acies,  the  former  should  be  thrown  upon 
tbe  real  estate ;  but  Lord  Cottenhamy  C,  observed,  that  he  could 
not  feel  justified  in  departing  from  the  rules  established  in  the 
cases  which  preceded  the  statute,  on  account  of  its  very  beneficial 
provisions.  To  do  so  would  create  great  confusion,  and  much 
oncertainty  and  litigation  (m),  and  the  provisions  of  that  act 
ooold  have  no  bearing  upon  the  construction  of  a  charge  of 
kgKies;  and  indeed,  as  to  debts,  a  charge  by  the  will  was 
DOW  inoperative  in  consequence  of  the  act 

Sect.  V.  TLe  extent  to  which  equity  will  pennit  legatees 

to  stand  in  the  place  of  specialty  creditors. 

Having  oonttdered,  in  the  preceding  sections,  in  what  cases 
eqoi^  vrill  and  will  not  marshal  assets,  in  fiivour  of  legatees^ 
as  between  them  and  creditors ;  we  proceed  to  inquire,  to  what 
ficfeaf  it  will  permit  the  legatees  to  stand  in  the  place  of  such 
oeditors,  in  those  cases,  where  the  assets  are  thus  marshalled. 
The  mle  of  the  Court  is,  that  legatees  shall  not  be  entided  to 
any  greater  privilege  or  advantage  than  the  creditors  themselves 
would  be  entided  to,  fix>m  the  amount  of  their  debts.  The 
sobjeet  has  been  in  a  manner  anticipated  in  the  prececUng  sec- 
tioDs,  and  8u£Bdent  cases  have  been  adduced  to  show,  that  the 
legatees  are  entitled  to  resort  to  the  real  estate,  only  to  the 
aDoaDt  of  the  debt  or  hen  upon  the  real  estate,  in  discharge  of 
wUdi  tbe  personal  estate  may  have  been  previously  applied  Jt 
nay  be  remarked,  that  if  a  creditor  could  not,  under  his  contract, 
aflfaet  the  real  assets  in  the  hands  of  the  heir  or  devisee,  with  the 
payment  of  his  debt,  a  Iq^atee  who  merely  stood  in  his  place. 


(T)  UHmipra, 

(m)  Ham  V.  Hom,  2  Sim.  U  Stu.  451. 
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Manballing.     and  npon  the  same  terms,  could  not  be  in  a  better  situation. 
&c.  to  what       iphls,  previously  to  the  3  &  4  Wm.  4,  c.  104,  was'the  case  with 

•xtent  legatees     „   ,     '^  .  "^  . 

may  sttand  in      all  debts  by  Simple  contract,  or  by  qteemUy^  where  the  heir  was 
o^cr^itora,  '^   expressly  hound  by   the  contract;  and,  if  so   with   them, 

legatees  were  in  the  same  predicament 

The  case  of  Lacam  v.  Mertins  (n)  illustrated  this  rule  with 
respect  to  a  simple  contract  creditor,  and  might  therefore  be 
applied  to  the  case  of  a  legatee.  In  that  case  Mrs.  Muy,  in  the 
life  of  her  husband,  levied  a  fine  of  her  estate,  making  it  subject 
to  a  debt  of  2,000iL  which  had  been  contracted  by  her  hosbaad. 
After  his  death  she  borrowed  a  further  sum  of  400£,  and  by  an 
indorsement  agreed,  that  the  estate  so  pledged  should  stand 
charged  with  this  400L  and  not  be  redeemed  without  payment 
of  all  these  sums.  The  question  was,  how  fiur  simple  contract 
creditors  were  entided  to  come  upon  her  real  estate,  in  the  place 
of  specialty  creditors :  apd  by  Lord  Hardwiche,  C»,  it  was 
observed,  '^  The  rule  of  the  Court,  as  to  marshalling  assets,  and 
directing  simple  contract  creditors  to  stand  in  the  place  of 
specialty  creditors,  pro  tanto,  to  receive  satisfiu^tion,  is  a  very  just 
and  beneficial  rule,  and  ought  to  be  adhered  to ;  and  the  CcNnrt 
leans  and  endeavours  to  bring  creditors  within  that  rule^  and 
extends  it  that  all  the  creditors  may  receive  satisfiEU^on :  yet  it 
must  be  as  between  the  real  and  personal  assets  of  a  peraon 
deceased ;  for  the  Court  has  no  right  to  marshal  ike  assets  of  a 
person  alive ;  it  not  being  subject  to  such  a  jurisdiction  of  equity 
till  the  death.  Nor  can  the  Court  extend  this  relief  to  creditore^ 
further  than  the  nature  of  the  contract  wiQ  support  it;  therefiMre 
it  must  be  a  specialty  creditor  of  the  person  whose  assets  are  in 
question,  such  as  might  have  remedy  against  both  the  real  and 
pers(Hial  estate,  or  either,  of  the  debtor  deceased :  it  not  beii^ 
every  specialty  creditor,  in  whose  place  the  simple  contract  cre- 
ditors can  come  to  affect  the  real  assets ;  viz.  where  the  specially 
creditor  himself  cannot  afiect  the  assets  as  where  the  heirs  are 
not  bound ;  and  such  it  is  here ;  heirs  not  being  bound  in  the 
covenant  Now  to  apply  these  general  rules  to  the  debts  in 
question :  for  such  debts,  upon  which  there  might  be  remedy 
against  her  in  her  life,  or  against  her  representative  after  her 
death,  the  simple  contract  creditors  are  entided  to  receive  -satis- 
&ction,  pro  tanto;  and  therefore,  for  the  400L  as  being  a  specialty 
debt  upon  her  own  bond,  after  the  husband's  death,  satisfied  out 
of  her  personal  assets ;  but  not  as  to  the  2,000iL,  which  thet^  is 
no  ground  to  make  her  personal  debt,  or  any  debt  of  heis.  It  was 

(ii)  1  Vet.  sen.  S12. 
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her  husband^  nor  could  she  then  make  herself  liable.  Mwsballing, 
by  contract  There  is  no  covenant  for  her  payment  of  the  money,  *^^^  i^^^'tees 
DOT  is  there  such  a  covenant,  upon  which  any  remedy  could  lie  may  stand  in 
against  her  personal  estate,  unless  she  had  been  guilty  of  a  ^|[u7m3iton. 

breach;   all  the  covenant  being,   that  the  estate  should  stand  

ebaiged*  This  covenantee,  therefore,  could  not  have  brought  an 
action,  or  other  remedy,  against  her  or  her  representative,  because 
no  breach.  Then  there  is  nobody,  in  whose  place  to  come  pro 
txado;  and  this  is  a  case  for  which  the  Court  never  would  strain, 
bowever  Hbend  they  are  in  such  cases,  in  the  construction  for 
ae£tore;  for  it  is  material  in  this  case,  that  it  is  the  husband's  * 

cMit,  and  the  intent  was,  not  to  change  the  nature  of  it,  and  to 
Biake  it  her  debt,  for  it  is  only  recited  in  the  deed,  and  the  recital 
of  a  debt  under  hand  and  seal  has  been  held  to  be  no  specialty 
debt,  for  it  must  stand  upon  its  own  force ;  and  so  I  have  known 
it  determined  by  Sir  Jaseph  JekylL^ 

Bat  now  by  the  above  statute  the  simple  contract  creditor  has, 
subject  to  the  priorities  of  specialty  creditors,  a  lien  upon  the  real 
estate ;  if,  therefore,  he  exhausts  the  personalty  in  payment  of 
bii  debt,  die  l^atee  may  now,  to  that  extent,  stand  in  his  place, 
and  resort  to  the  realty,  as  before  the  act,  the  legatee  might  under 
flimilar  circumstances,  where  the  specialty  creditor  had  absorbed 
the  personal  estate. 

It  may  be  properiy  noticed  in  this  place,  that,  in  instances 
where  there  is  not  any  deficiency  of  assets,  if  a  creditor  apply 
the  subject  of  a  specific  bequest  in  satisfaction  of  his  debt,  the 
executor  or  residuary  legatee  will  be  obliged  to  make  the  specific 
legatee  a  recompenoe  out  of  the  general  assets,  as  they  can  retain 
notbing  to  their  own  use,  but  the  residue,  after  debts  and  l^acies 
paid. 

Thu%  in  the  case  of  Bowaman  v.  Reeve  (o),  the  testator  being 
seised  and  possessed  of  a  considerable  estate  in  Holland^  con- 
■Bting  of  houses,  goods,  merchandizes,  jewels,  and  other  effects, 
and  being  a  native  of  that  country,  and  residing  there,  sent  for 
a  notary  public  to  make  his  will,  and,  according  to  the  custom  of 
tbe  country,  an  instrument  vras  drawn  up  in  the  nature  of  a  will, 
ttid  executed,  whereby  the  testator  gave  some  of  the  houses  to 
die  minister  of  the  Presbyterian  meeting  there,  and  others  to  the 
Bunisler  of  the  Reformed  Church  there ;  and  then  gave  all  the 
vendue  of  hia  goods,  chattels,  plate,  jewels,  and  other  effects, 
(which  were  very  particularly  enumerated),  to  the  defendant, 
whom  he  made  universal  heir  and  executor,  and  died  possessed 

(o)  Pke.  Ch.  577,  see  fOso  ATtreiloMie  v.  Seaift^  2  Myl.  &  C.  6M. 
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of  a  very  considerable  personal  estate  in  Engtand^  besides  what  he 

had  in  Holland.     By  the  laws  of  Holland,  there  is  no  distinction 

between  the  real  and  personal  estate,  but  both  are  equally  liable 

to  the  satis&ction  of  creditors;  and  therefore,  after  the  testator's 

death,  his  creditors  in  Holland  took  possession  of  the  houses 

specifically  devised,  in  satis&ction  of  their  debts;    and  though 

there  were  other  considerable  effects  in  HoUand,  yet  the  residuary 

devisee  and  executor  would  not  intermeddle  therewith ;  because, 

if  he  did  so,  by  the  law  of  that  country  he  must  take  upon  him 

the  payment  of  all  the  testator's  debts,  notwithstanding  a  deficiency 

of  assets;  but  he  proved  the  will  in  England^  and  possessed  all 

the  testator's  estate  and  effects  here,  upon  which  the  plaintiflby 

who  were  devisees  of  the  houses  in  Holland,  brought  the  bill 

against  the  executor,  and  residuary  legatee,  to  have  a  recompence 

in  proportion   to  the  value   of  the  houses.     The    Chancellor 

decreed  an  account  and  satis&ction  accordmgly ;  although  it  was 

uiged,  that  those  houses,  by  the  law  of  this  country,  were  liable 

to  the  payment  of  debts,  and  therefore,  the  specific  devisees 

.ought  to  take  them  liable  thereto,  and  that  the  testator  never 

intended  to"  give  them  otherwise,  or  to  give  them  any  other  part 

of  bis  estate:   and  his  Lordship  also  said,  that  there  was  no 

diffi3l:ence  between  a  devise  of  these  houses,  and  a  devise  of  a 

house  or  a  term  for  years,  and  that  in  those  cases,  if  the  creditora 

brought  an  action,  or  sued  out  execution  upon  a  judgment 

against  the  executors,  and  took  the  house  or  term  for  years,  in 

execution,  which  they  might  do,  notwithstanding  the  specific 

devise  thereof  yet,  most  certainly,  the  executor  or  residuary 

l^atee,  should  be  obliged  in  equity  to  make  them  a  recompence ; 

for  they  were  to  have  nothing  to  their  own  use  but  the  residue, 

after  the  debts  and  legacies  paid,  and  the  residuum  was  chaige- 

able  with  the  debts;   though,  as  to  the  creditors,  they  might 

take  what  they  thought  fit  in  satisfaction  of  their  debts,  and  the 

enumerating  of  particulars  in  this  devise  of  the  residuum,  made  it 

no  more  a  specific  devise,  than  if  he  had  only  said  in  general, 

all  the  rest  of  his  goods  and  chattels,  or  such  like  words ;  and 

therefore  this  residuum  was  liable  to  tlie  payment  of  debts, 

although  the  creditors  thought  fit  to  fix  on  other  parts  of  his 

estate,  and  thereby  deprive  the  specific  legatee  of  what  was 

intended  him. 


Sect.  VL    The  consideration  of  those  legatees  for 
whom  a  Court  of  Equity  vnll  not  marshal  assets. 
I^g^ees  for         We  proceed  to  inquire  what  legatees  they  are  for  whom  equity 
-Hii  marrikaUsd.  will  not  marshal  assets. 
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bt  It  appeals  to  be  now  settled,  that  equity  will  rua  marshal  Legatees  for 
the  aaseta,  in  instances,  where  the  legatees,  at  the  time  of  the  n^^mg'J^aUed, 

l^gades  becoming  due,  ha^e  not  an  established  claim  distinctly  x^r — 

and  sdelj  ij^n  the  personal  estate.     If,  therefore,  a  legatee  have  ^ces  at  the 
adaira,  at  the  testator's  death,  upon  both  the  real  and  personal  leMeiM^be!^ 
iBWtB  for  the  payment  of  his  legacy,  bat  by  some  subsequent  coming  due 
events  as  the  death  of  the  legatee  before  the  titoe  of  payment,  estabUdied 
die  ranedy  upon  the  real  estate  is  defeated ;  the  Court  will  not  ^^'"^  ^^ 
Dianlial  the  assets  in  &vour  of  the  legatee's  representative,  so  as 
to  piesenre  a  personal  fund  for  payment  of  the  legacy. 

This  Lord  Hardwicke  expressed  as  his  opinion  in  the  case  of 
AwieT.  Aimffd9m{p\  the  facts  of  which  are  before  stated.  The 
oecuton  were  not  before  the  Court,  and  no  decree  respectitig 
the  marBhalling  of  assets,  so  that  the  legatee  might  be  satisfied 
mit  of  the  penonal  estate,  could  be  made  i  but  his  Lordship 
dearly  expressed  Us  opinion,  that  it  could  not  be  done:  '^For 
that  the  rule  of  marshalling  assets  in  manner  before  men- 
tiQoedy  would  hold,  only  where  it  was  proper  to  be  done  at  the 
time  the  l^acy  first  took  place,  and  not  where  it  was  owing  to  a 
bet  which  luqppened  sobpequent  to  the  death  of  the  testator,  and 
to  a  mere  accident,  the  death  of  the  legatee  before  tlven^-one.'* 
Loid  Hardwicke,  however,  seems  to  have  altered  his  opinion  in 
the  suhaeqoent  case  of  Banish  V.  Mcariin  {q)\  but  the  rule  as 
above  stated  has  been  revived  by  Lord  LaughborcugK^  decision 
in  the  case  of  Ptaree  v.  Loaum  (r).  In  that  case,  Joseph  Palmer 
devised  all  his  real  estate  in  the  parish  of  Brodwinsan^  in  thb 
eounty  of  Dorset,  to  Robert  Pearce  and  Robert  Taylor,  upon 
tn»t,  to  permit  his  mother  to  receive  the  rents  and  ptofits  for 
her  li&,  and,  after  her  decease,  to  apply  the  same  for  the  tnainte* 
nance  and  education  of  Thomas  Pearce,  son  of  Robert,  until  he 
should  attain  twenty-one,  and  when  he  should  attain  twenty-one, 
in  trust  for  him  in  fee ;  and  if  he  died  under  twenty-one,  upon 
other  tmst&  The  testator  gave  to  Thomas  Pearce,  and  Robert, 
another  son  of  Robert  Pearce  the  elder,  1,00021,  to  be  paid  at 
t«enty-one»  with  interest  at  three  per  cent  in  the  mean  time 
from  his  (die  testator^s)  death,  to  be  applied  for  the  support  and 
education  of  Thomas  Pearce  and  Robert  Pearce  the  youngen 
After  several  other  l^pdes,  the  testator  gave  other  real  estate  in 
the  pariah  of  Crewheme,  in  the  county  of  Somerset,  and  all  the 


0)  1  Atk.  4S3,    suproj  p.  654;         (r)  8  Yes.  135 ;  Bee  also  Duke  of 
Crdr,  Ord,  2  DicL  B.  499,  S.  P.         Ckandos  v.  TcHhot,  2  P,  Wms.  612^ 
(f)SAft.saO. 
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Legatees  for      residue  of  his  personal  estate,  subject  and  charged  with  the  pay- 
n^^mu^dled   ™®^^  ^^  ^'®  debts,  legacies  and  funeral  expenses,  to  bis  two 

trustees,  in  trust,  to  see  his  debts,  legacies  and  funeral  expenses 

paid,  and,  after  payment  thereof,  in  trust  for  his  cousin  John 
Perkins  absolutely,  upon   condition   he    should  discharge  the 
testator's  debts,  legacies,  &c.,  and  the  testator  appointed  his  said 
trustees  executors.      Robert  Pearce   the    younger  died   under 
twenty-one,  intestate  and  unmarried,  whose  father  as  adminis- 
trator clamed  the  legacy.    The  question  was,  whether,  as  the 
legacy  was  a  charge  upon  the  real  as  well  as  the  personal  estate, 
the  Court  would  so  marshal  the  assets,  as  to  direct  payment  of 
the  legacy  out  of  the  personal  estate,  although  it  fiuled  as  a  chaige 
upon  the  lands  by  the  death  of  the  legatee  before  the  time  of 
payment     Lord  Loughborough^  C,  after  noticing  Lord  Heard- 
wickers  observations  before  stated  in  Prowse  v.  Abingdon^  expressed 
himself  thus:  ^'  If  marshalling  could  be  carried  to  the  extent  of 
Iteymsh  v.  Martin^  it  might  have  been  pursued  in  all  the  cases, 
that  have  been  decided.     There  is  a  singularity  in  the  doctrine, 
as  it  now  stands ;  that,  as  far  as  it  affects  one  fund,  it  is  good;  as 
far  as  it  affects  the  other,  bad :  but  it  would  be  still  more  singular, 
if  it  shall  sink  in  one  case,  and  not  in  the  other,  but  the  land 
making  good  the  personal  estate  shall  be  charged.     The  point 
was  of  very  litde  moment  in  Regnish  v.  Martin;  for  in  Mr. 
Forrester^s  note,  the  gross  amount  of  the  personal  estate  is  stated 
to  be  100/.,  and  Mr.  WUbraham,  in  Lord  Hardwicke's  note,  says, 
it  is  lOOL  odd  shillings  and  pence,  therefore  he  speaks  accurately 
from  an  account  of  it     The  legacy  was  800/.     Therefore,  I 
would  not  follow  that  case  to  introduce  a  new  point  with  regard 
to  marshalling  assets  against  established  rules.   The  assets  cannot 
be  marshalled.     It  would  be  directly  against  Prowse  v.  Abingdon: 
the  contingency  is  the  same,  and  I  cannot  chaise  the  real  estate 
indirectly.     I  have  found,  in  Lord  Hardwick^s  note  book,  the 
case  of  Lowe  v.  Mosley  referred  to  in  the  argument    There  is 
very  little  of  it,  but  exactly  what  he  states.     The  note  is  this : 
^Loiwe  V.  Mosley 9  upon  the  will  of  MUls;  30021  given  to  his 
daughter:  15021  at  the  age  of  twenty-four;  150/.  at  twenty-six. 
He  devises  his  real  estate  to  his  son  James^  he  paying  debts  and 
legacies.     Several  questions  upon  acts  the  son  had  done.     He 
had    mortgaged:    questioned,  whether    the    charge    remained 
against  the  mortgagee.      She  died  between  twenty-four   and 
twenty-six.    I  was  of  opinion,  that  15021  was  due ;  but  that  the 
other  15021  sunk  into  the  real  estate,  she  dying  under  twenty* 
six."    Not  a  word  said  about  marshalling :  it  was  mixed  a  fund. 
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and  ft  mortgage,  I  think,  was  one  of  the  charges  that  affected  the  Legatees  for 

pe««>al  estate."  jaSS:"^ 

^  Charities. 

%  Eqaity  has  also  refused  to  marshal  {s)  the  assets  in  favour 


-A-MfltS  Dot 

iHegadeM  gwen  to  charitable  uses  ;  as  that  would  be  considered  a  manballed 
mean  to  evade  the  Statute  of  Mortmain  (/),  and  to  effect,  in  j»  ^^^^ 
flobstance,  a  chaige  upon  the  land,  within  the  spirit  of  that  ACt.     charity. 

In  Mogg  v.  Hodges  (tf ),  Jane  ChurchUl  devised  her  real  estate 
to  trostees,  to  be  sold,  the  profits  to  be  applied  to  the  uses  of  the 
win.  9ie  directed  that  her  debts  and  legacies  should  be  paid 
out  of  the  personal  estate,  made  the  trustees  executors,  and  left 
them  all  the  residue  of  her  personal  estate,  and  of  the  money  to 
arise  by  sale  of  the  real,  to  be  given  in  what  charities  they  should 
diink  proper,  recommending  particularly  to  them  the  hospital  at  * 
Badu  The  question  was,  whether  the  assets  should  be  so  mar- 
dialled,  that  all  the  other  legacies  should  be  paid  out  of  the  real 
eatate,  so  as  to  leave  the  personal  to  go  to  the  charity;  and 
Lord  Hardwicke  said,  he  thought  himself  not  warranted  to  set  up 
ft  role  of  equity,  contrary  to  the  common  rules  of  the  Court, 
nierelj  to  support  a  bequest  which  was  contrary  to  law. 

In  the  case  of  Attbmey  General  v.  Tyndall(tl)y  Mary  Packer 
devised  all  her  freehold  and  leasehold  estates,  to  trustees  to  sell, 
and  out  of  the  money  to  buy  ground  for  an  almshouse  in  the 
pariah  of  SL  James%  in  the  city  oi  Bristol;  and  likewise  to  erect 
an  afandiouse,  and  to  lay  out  the  residue  of  the  money  in  land ; 
and  oat  of  the  rents  and  profits  to  pay  certain  stipends  to  twenty 
poor  people,  whom  she  had  before  appointed  to  be  in  the  alms* 
houses;  and  until  such  purchases  could  be  made,  she  directed 
the  money  to  be  laid  oat  on  real  or  Government  securities.  And 
in  case  the  charity  could  not  by  law  take  place  according  to  her 
directions,  then  she  ordered  her  trustees  to  lay  out  the  money  in 
aocfa  charitable  uses,  intents,  and  purposes,  as  near  to  her  inten*- 
doD  «s  oonld  be,  and  the  laws  would  permit  She  then  gave 
die  residue  of  her  estate  to  such  uses,  intents,  and  purposes,  as 
flfiiKflaid.  By  a  decree  in  1759,  it  was  declared,  that  the  devise 
of  ibe  freehold  and  leasehold  estates  to  the  charity  was  void ; 
Hid  an  account  was  directed  to  be  taken  of  the  personal  estate. 
On  frirther  directions,  the  Master  of  the  BoUs  declared  that,  if 
the  tmateetf  could  obtain  the  gift  of  a  piece  of  ground  in  Saint 


(s)   For  inaUiioes  of  i^portion*  (tc)  2  Yes.  sen.  52. 

Mfe  i»frn.  (v)  Amb.  614. 

(0  9  Geo.  2,  c  ae. 
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Legidees  for  Jomef^  parish^  Bristol^  tbey  might  erect  an  almshouse  upon  it» 
notmawhiSed.  *"^^  declared,  that  the  trustees  were  entitled  to  have  the  assets 
'  Chantiet.  marshalled,  by  applying  the  leasehold  in  the  first  place  in  pay- 
ment of  debts,  I^acies,  funeral  expenses,  and  costs,  in  order  to 
ileave  more  of  the  personal  ixe  and  clear  for  the  purposes  of  the 
chari^^.  The  defendants  having  appealed  from  this  decree. 
Lord  Jlerdey^  Chancellor,  after  a]f;ument  at  bar,  and  time  for 
consideration,  thus  delivered  his  opinion :  ^^  As  to  the  freehold, 
thcfre  is  no  doubt  that  must  go  to  the  heir-at-law.  The  question 
respects  only  the  leasehold,  which,  by  reason  of  the  devise  being 
void,  fidls  into  the  residuum:  and  on  this,  whether  the  Court 
shall  marshal  the  assets  and  by  applying  the  leasehold  in  the 
first  place  to  payment  of  debts,  leave  die  other  assets  to  be 
applied  to  the  charity,  and  by  that  mean  do  per  obUquum,  what 
could  not  be  done  per  direchim.  This  would  be  a  method  to 
elude  the  statute,  which  I  will  not  do.  The  second  question 
respects  the  building  an  almshouse,  if  the  trustees  can  get  the 
ground  g^ven  them.  The  decree  in  this  part  is  founded  upon  the 
precedent  of  the  Attorney  Generals.  Bowles^  which  is  an  authority 
for  the  Master  of  the  BoUs.  But  I  feel  only  one  authority,  that 
of  the  House  of  Lords,  which  is  a  superior  Court;  no  other 
authority  has  any  influence  on  my  judgment.  The  precedent 
has  no  influence  upon  me;  it  is  contrary  to  the  spirit  of  the 
statute.  In  common  sense,  it  is  laying  out  money  in  land:  it 
improves  the  site,  is  demandable  in  a  prtedpey  and  is  a  purchase 
of  so  much  realty;  such  a  determination  is  opening  a  door  to 
avoid  the  statute;"  and  his  Lordship  held  the  devise  of  the 
residue  to  be  void,  as  being  given  to  be  laid  out  in  lands  and 
tenements;  and  the  decree  was  reversed. 

Again,  in  Foster  v.  Blagden  (lo),  Sarah  Knapp  devised  her  real 
and  personal  estate,  after  payment  of  her  debts,  funeral  expenses 
and  chaifi^es  of  proving  her  will,  to  the  plaintifis,  in  trust,  to  dis- 
pose thereof,  and  directed  the  trust  money  to  be  paid  to  certain 
charitable  uses.  The  question  was,  whether  the  Court  would 
marshal  the  assets,  and  order  the  debts  to  be  paid  out  of  the  real 
estate,  in  order  that  the  personal  might  be  lefl  clear,  so  that  the 
devise  to  the  charity  might  take  effect  Smith,  Baron,  who  sat 
for  the  Lord  Chancellor,  declared  his  opinion,  that  the  debts 
could  not  be  thrown  upon  the  real  estate;  and  tbeX  the  cases 
o{  Moffff  V.  Bath  Hospital,  and  the  Attorney  General  v.  TyndaOy 
were  in  point. 
•  -  -  --  , 

(to)  Amb.  704. 
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Jigaio,  in  SUfyardY.  Tbyhr(x)f  WSBam  Brawn,  after  devisbg  LegMMt  for 
ID  estate  to  Ae  pbiintiff  and  his  family,  and  several  I^acies,  ^^  ^^cd 

bequeathed  all  his  personal  estate,  together  with  his  estate  at   -         . -" 

FoxfieU,  held  by  lease  of  the  Bishop  of  JPinchetiery  descendible 
to  his  light  heirs,  in  trust,  to  sell  the  said  estate,  and  out  of 
die  money  to  pay  his  just  debts,  funeral  expenses  and  several 
legacies,  and  the  Warden  and  FeUows  of  Winchester  College 
lOOiL,  to  be  disposed  of  as  they  should  think  fit,  for  the  use  of     ' 
aqKrannoates,  not  succeeding  to  New  CoUege;  to  the  county 
hospital  at  Winchester,  501 ;  to  the  Governors  of  the  charity  for 
relief  of  poor  widows  and  children  of  cleigy  men,  600/. :  and  af^r 
reciting,  that  it  was  uncertain  what  his  effects  might  amount  to, 
be  gave  whatever  remained,  after  payment  of  debts,  legacies  and 
odier  charges,  to  his  executors,  to  be  disposed  of  to  such  charitable 
IKS  as  they  should  think  fit,  and  appointed  Taylor  and  Knapp 
eiecutors.     In  1761,  the  Master  of  the  RoBs  decreed,  that  if  the 
personal  estate  should  be  wholly  or  in  part  exhausted,  in  satisfy- 
ing the  debts  and  funeral  expenses,  and  such  of  the  legacies  as 
Here  not  given  to  charity,  then  the  legatees  of  the  charitable 
bequests  should  stand  in  the  place  of  specialty  creditors,  and 
receive  a  aadsfiiction  pro  tanto,  out  of  the  real  estate :  but  with- 
out prejodioe  to  the  questioo,  whether  the  legacy  of  lOOil  given 
ta  the  Warden  and  Fellows  of  New  CoUege,  was  within  the 
nving  danse  of  the  Statute  of  Mortmain,  which  might  arise,  in 
case  the  before  mentioned  marshalling  of  assets  should  not  be 
floffident  to  finmidi  the  whole  of  the  legacies  given  to  charities; 
and  he  directed  an  account  of  the  rents  and  profits  of  the  Hamp^ 
shire  estate,  and  the  balance  to  be  applied  to  make  good  the 
deficiency  of  the  personal  estate ;  and  if  those  funds  should  prove 
defieient,  the  reid  estate  in  Hampshire  to  be  sold,  and  applied  to 
nuke  good  the  deficiency.    The  personal  estate  and  the  rents 
and  profits  of  the  Hampshire  estate,  proving  deficient,  that  estate 
was  sold,  and  the  purchase  money  paid  into  the  Bank,  and  laid 
out  in  ^295£  \5s.  %d.  three  percent  annuities.  After  twelve  years, 
there  was  an  appeal  from  the  above  decree,  occasioned  by  the 
determination  of  Foster  v.  Blagden  (y).     The  Lord  ChaaceBor, 
withoot  hearing  the  reply,  reversed  the  decree,  so  far  as  related  to 
the  charitable  legacies  to  Winchester  Hospital,  and  for  the  relief  of 
widows  and  children  of  clergymen,  on  the  authori^  of  Foster  v« 
Blagden,  and  directed  an  inquiry,  what  fiind  was  established  at 
Wimekester  Collq^,  to  deftly  the  expense  of  superannuates  at 
'  ■       ■  ■       I ...  ■■  II     .    ■    1 1* ...  I ,  I.    - .  ■  *        , 

(x)  Amb.  713.  (jf)  Stqtroy  preceding  page. 
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Legstees  for     either  of  the  Universities ;   and  after  otdering  the  costS)  de- 

not 


^^JSaSed.  ^^^^^  ^^^  ^^  residue  of  the  three  per  cents,  belonged  to  die 


Charitiea. 


heir-at-law. 

In  Maheham  v.  Hooper  (z),  Joseph  Uayd^  being  seised  of  free* 
hold  and  copyhold  estates,  and  possessed  of  leasehold  and  other 
personal  property,  devised  to  trustees  all  his  freehold,  leasehold, 
copyhold  and  personal  estates  to  sell,  and  out  of  the  money  to 
pay,  among  other  legacies,  200/.  to  the  Baih  Infirmary,  and 
other  charitable  legacies  to  the  amount  of  1,200/. ;  also  2002.  to 
erect  a  monument  to  the  memory  of  J.  Curie  ;  and  after  payment 
of[  several  general  legacies,  to  pay  the  surplus  of  the  money 
arising  fit)m  the  real  and  personal  estates,  unto  the  plaintiff,  and 
D,  Evans,  and  appointed  them  executors.    Evans  died  in  the 
life  of  the  testator.   By  codicil,  among  other  legacies,  the  testator 
gave  to  two  of  the  defendants  lOOil  in  trust  for  another  charity, 
(but  without  naming  any  fund  out  of  which  it  was  to  be  paid), 
and  ordered  a  monument  to  be  erected  to  himself     He  after- 
wards made  a  second  codicil,  by -which  he  gave  some  l^^iea, 
and  died  in  November  1781,  leaving  the  plaintiff  his  surviving 
executor  and  residuary  legatee,  and  two  others  of  the  defendants 
his  heir-at-lawy  and  next  of  kin,  who  had  assigned  their  claims  to 
the  plaintiff.     The  biU,  after  the  usual  prayer  in  regard  to  the 
will  and  codicils,  and  the  general  personal  estate,  prayed  that  the 
charitable  legacies  might  be  declared  void,  and  to  fidl  into  the 
residue ;  and  that  the  real  estate  might  be  sold,  and  the  clear 
residue  of  the  money,  as  also  the  testator's  personal  estate  might 
be  declared  to  belong,  and  be  paid  to  the  plaintiff  .as  residuary 
l^atee.     The  cause  was  heard  before  Lord  Thurlow^  C,  in  1784 ; 
and  by  the  decree,  the  will  and  codicils  were  declared  well  proved, 
and  ought  to  be  established,  and  the  trusts  performed ;  and  it  was 
referred  to  the  Master  to  take  the  proper  accounts,  and  to  distin- 
guish what  arose  from  chattels  personal, and  chattels  real;  and  he 
reserved  the  consideration,  whether  the  charity  legacies  were  to  be 
paid,  and  in  what  manner,  and  all  further  directions  till  after  the 
Master's  report :  from  which  report,  it  appeared,  that  the  money 
received  by  the  plaintiff  and  the  trustees,  amounted  to  l,988iL  7s; 
Ihd.,  and  that  they  had  paid  1,03721  15«.  &d.i  so  that  there  re- 
mained a  balance  of  950/.  12«.  2\d.   That  the  legacies,  besides  the 
charitable  ones,  amounted  to  4,490/.     So  that  the  personal  estate 
fell  short  of  paying  the  same  in  3,539/.  7^.  9\d, ;  and  that  the 
real  and  leasehold  estates  sold  for  above  6,000il     The  question 

•- —  — .. -^ 

(z)  4  Bro.  C.  C.  153. 
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WH,  whether  the  assets  should  be  marshalled?    And  it  was  de-  LegmteM  for 
creed  in  the  negative;   Ashunt^  Lord  Comin.  observing,  that  n^^^^JJ^J^ 

•  he  thought  they  were  bound  by  the  recent  cases  with  respect     ^^^. 

to  the  question  of  marshalling :  that  it  did  not  appear  what  was 
tbe  reason  of  the  turn  in  the  cases,  but  as  the  decisions  had  taken 
tliat  course,  they  would  not  alter  them."  But  the  l^acy  to  the 
Btitii  Infirmary,  was  ordered  to  be  paid,  in  consequence  of  the 
Act  of  the  19  Gea  3,  c.  23,  permitting  that  charity  to  take  in 
nortmain  (a). 

3.  The  preceding  authorities  clearly  settle  the  hile,  that  the  Mtttbaiiing, 
Court  of  Chancery  will  not  marshal  the  assets,  so  as  to  throw  for  chvittef, 
the  debts  upon  the  real  estate  and  leave  the  personal  a  dear  fund  J^q^*!!^^ 
ibr  the  charity ;  but  it  will  be  proper  in  this  place  to  notice  a  them  and  next 
fde  of  the  Court  in  the  administration  of  the  general  residue  Lnenlraiidue 
bequeathed  to  a  charity,  and  consisting  partly  of  mortgage  secu-  g>^«n»  P^ 
rities  and  leaseholds  which  savour  of  die  realty,  and  partly  of  gbtsofmort- 


ts  purely  personal.  In  such  case,  the  bequest  of  the  residue,  f  *^^^i|j1 
80  &r  as  r^;ards  the  mortgage  securities  and  leaseholds,  foils,  as 
being  within  the  Statute  of  Mortmain^  and  lapses  for  the  benefit 
of  the  next  of  kin.  As  between  such  next  of  kin,  who  are  con- 
sidered in  the  light  of  l^;atees  of  tbe  mortgage  securities  and 
leipc  holds,  and  the  charities  which  have  an  indisputable  right,  as 
legatees  of  the  other  personalty  not  partaking  of  the  natiu:e  of  real 
estate,  the  Court  will  not  allow  a  creditor  or  general  legatee  to 
resort  exclusively  to  the  assets  purely  personal,  to  the  disappoint- 
ment of  the  charity,  but  will  direct  a  rateable  contribution  by  the 
diarities  and  next  of  kin,  in  proportion  to  their  respective  inters 
eslB,  for  the  satisfiwdon  of  the  debts  and  legacies.  Li  the  exercise 
of  this  branch  of  equitable  jurisdicdon,  the  Court  adopts  a  rule 
wdl  established  by  the  cases  on  marshalling,  namely,  that  a 
penon  having  two  funds  to  resort  to  for  the  satisfaction  of  his 
demand,  shall  not,  by  his  opdon  of  resordng  to  either  of  those 
fimds,  detennine  whether  one  of  two  parties,  whose  equities  are 
equal,  shall  be  paid  or  not. 

The  above  rule  respecting  contributicm  does  not  appear  dis- 
tincdy  stated,  although  it  was  acted  upon  in  the  case  of  Attorney 


(a)  See  abo  AtL  Oen.  v.  Lord  Society   y.    Kemp^    4   Beav.   ^81 ; 

Weymtmlk^  Amb.  20,  infra,  vol.  2,  Sturge  ▼.  Dimsdale,  6  lb.  462 ;  FUtU 

Cb^.  XIX  sect.  m.  div.  2 ;  Hohmm  v.  Warren^  9  Jar.  420. 
▼.  BaMmm,  I  Kee&.274;  Philcai. 
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General  v,  WincheUea  (£),  Nor  indeed,  has  the  editor  discorered 
an  earlier  caae,  wherein  it  is  explicitly  laid  down. 

In  the  case  just  mentioned,  and  which  will  be  more  fully 
stated  in  a  subsequent  part  (c)  of  this  work  for  another  point,  the 
Rev.  Robert  Chapman  b^queatfa^d  the  residue  of  his  personal 
estate  to  trustees,  upon  trust  to  invest  it  in  the  ftands,  and  apply 
the  annual  produce  for  the  support  of  certain  charities. 

A  considerable  part  of  this  residue  connsted  of  money  secured 
on  mortgage.  One  of  the  questions  in  the  cause-  was,  whether 
the  bequest  of  the  residue,  so  fiu*  as  it  related  to  the  real  securitiefl^ 
was  not  void,  'as  being  within  the  Statute  of  Mortnmn^  and  it  was 
insisted  for  the  next  of  kin,  that  they  were  entitled  to  these  mort>- 
gage  securities.  The  Matter  of  the  RoUs,  as  appears  from  a  note 
of  part  of  his  judgment  given  in  Belt%  edition,  page  380,  first 
considered  the  cases  as  proving  that  the  assets  could  not  be  mar- 
shalled ;  and  then  said  that  he  conceived  this  case  to  stiond  upon 
the  same  g]K>und,  as  if  the  testator  had  specifically  bequeathed 
his  mortgages  to  one  person,  and  the  other  part  of  his  personal 
estate  to  another.  In  such  a  case,  they  should  contribute  to  the 
payment  of  the  debts  and  legacies  rataMy^  according  to  the 
amount  of  what  they  each  took,  llie  next  of  kin,  in  that  case, 
he  considered,  as  if  he  had  been  a  legatee  of  the  mortgagees  and 
therefore  decreed  that  the  payment  of  the  debts  and  legacies 
should  be  made  out  of  the  mortgages,  and  out  of  the  rest  of  the 
personal  estate  rateably  according  to  the  amount  of  each  of  them 
respectively. 

The  rule  was  stated  in  Homn  v.  Chapman  {d),  arguendo^  by  the 
counsel  for  the  next  of  kin,  aad  acted  upon  by  die  (3ourt  In 
that  case,  Jjeonard  Coward^  after  enumerating  several  specific 
parts  of  his  residuary  personal  estate,  gave  the  same,  after  pay- 
ment of  debts,  legaci^  funeral  and  testamentary  expenses  to  be 
ApprofHriated  to  the  improvement  of  the  city  of  Batiu  There 
were  parts  of  the  personal  estate  not  enumerated,  and  uqdiqiosed 
of.  After  the  testator's  death  the  bill  was  filed  by  the  executors 
to  establish  the  will,  and.ascerti^n  the  rights  of  the  piurties;  the 
heir-at-law  and  next  of  kin  contending,  thut  the  bequest  of  the 
residue  wa^  void  for  uncertainty  of  its  object,  or,  if  not  void  on 
that  ground,  it  was  void  under  the  statute  9 ,  Geo.  8,  c.  36,  as  to 
such  parts  as  were  of  the  nature  or  consisted  of  real  property. 


(i)  3  Bro.  C.  C.  878,  S.  C. ;  2 
Cox,  364 ;  wrnxne  Att.  Qen.  t.  Hunt. 


(e)  Chap.  XIX.  seet.  v. 
(d)  4  Yes,  542, 
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%j  die  decree  the  will  was  established,  and  the  tmsts  dlMfCted  ConttibotioD 
to  be  cairied  iotb  execation,  ezc^ept  as  ta  the  mcmey  secured  <m  ^'^  JjJ^ 
real  estate ;  and  an  account  of  the  peisonal  estate  was  ^Brected.  Un^  where  re. 
Fiooi  the  jHiMfei^s  report,  it  appeared  that  part  (^  the  personal  the  fora^coo- 
ertite;,  which  was  held  to  pass  by  the  bequest  for  llie  improve  mtiiigpurtlyar 
meot  of  the  city  of  Ba&y  consisted  of  mortgages  to  the  amount  of  leas^ds. 
4,95021,  certain  bonds  of  the  oocmnissionerB  for  the  improveo^nt 
of  the  city  of  BoA^  Baih  co^ration  and  turnpike  bonds.    The 
esne  coming  on  fat  further  directions,  a  point  was  made  on 
behalf  of  the  next  of  kin,  thai  the  debts,  legacies  and  funeral 
eipenaes,  and  the  costs  of  all  parties  were  to  be  paid  id  equal 
flhares,  out  of  the  personalty  bequeathed  for  the  impror^ment  of 
the  city  of  Baih  and  the  personal  estate  undisposed  of.     On 
biiialf  of  the  next  of  kin,  JUamey  General  ▼•  Winchelsea  was 
cited,  and  it  was  urged,  that  **  where  a  residue  is  lefl:  for  charitable 
parposes  including  mortgages  and  other  interests  that  cannot  go 
to  the  charity,  the  debts  and  legacies  shall  be  paid  out  of  the  two 
pacts  of  the  estate  pro  raid ;"  and  the  Lord  Chancellor  sdd,  the 
bequest  to  the  city  of  Both  of  particulars  enumerated  was  specific, 
that  the  articles  not  enumerated  went  to  the  next  of  kin,  and 
diat  the  general  residue  was  to  be  applied,  in  the  first  place, 
in  payment  of  debts  and  other  charges.     He  further  observed, 
that  die  case  was  direcdy  within  AUemey  General  v.  JFmchebea, 
widi  regard  to  the  mortgages  and  other  things  that  were  taken 
oat  of  the  bequest ;  because  the  law  takes  them  out  of  it.    The 
decree  declared,  that  the  bequest  for  the  improvement  of  the 
<kj  of  Baih  was  a  charitable  bequest,  and  that  the  mortgages 
tad  bonds  of  the  commissioners  for  the  improvement  of  the  city 
of  BaA  and  the  turnpike  bonds  did  not  pass,  but  were  undisposed 
of  by  die  will,  and  belonged  to  the  next  of  kin ;  and  it  was 
^bected  that  the  Master  should  distinguish  sudii  of  the  particulars 
of  die  personal  estate  specifically  bequeathed  for  the  improvement 
of  the  city  of  Bath,  as  were  weU  given,  firom  such  particulars  as 
did  noi  pass  thereby,  but  belonged  to  the  next  of  kin ;  and  it 
was  forther  ordered,  that  the  same  be  applied  pro  raid  for  the 
prfment  of  so  much  of  the  testator's  debts,  legacies  and  funeral 
expenses,  and  of  so  much  of  the  costs  as  the  general  residue  of 
the  testator^s  personal  estate  undisposed  of  by  his  will  would  not 
extend  to  pay,  and  that  sudi  particularo  of  the  personalty,  speci-  • 
fically  bequeathed  for  the  improvement  of  the  city  of  Bath,  as 
did  not  pass,  be  divided,  after  payments  before  directed,  among 
the  testator's  next  of  kin,  according  to  the  Statute  of  Distribu- 
tion ;  and  (bat  such  particulars,  specifically  bequeathed  for  the 
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CootrflNitloB  iiiil»t>vement  of  the  city  of  Batii,  as  were  well  given,  after  the 
^^^  ^'^^  payments  thereout  directed,  be  paid  to  the  defendant,  the  clerk 
kin,  wheM  to-    to  the  commissionerB  for  the  improvement  of  the  city  ctf  Bath. 

"^JS!^,^  ^^«^  '^  P^^  V-  The  Archbishop  of  Canterbury  (e),  Mary 
dating  ptrdy  of  WUkt  gave  the  remainder  of  her  di£Rerent  bequests  to  die  Arch- 
H^^l^^*"  bishops  of  Canterbury  and  York  for  the  time  being,  in  trust  for 
charitable  purposes,  and  bequeathed  her  house  in  Grosvenar 
Square^  and  all  her  property  in  Loniany  to  be  sold;  and  after 
payment  of  a  mortgage,  the  monies  arising  from  the  sale  to  be 
applied  to  the  general  purposes  of  her  wilL  The^«^  question 
was,  if  the  general  residue  passed  to  the  Archbishops  of  Canter^ 
bury  and  York  for  charitable  purposes;  and  secondly 9  if  ao, 
whether  the  money  produced  by  the  sale  of  the  testatrix's  lease- 
hold house  in  Grosvenar  Square^  and  freehold  estate  in  London^ 
were  liable  to  any  part  of  the  debts,  l^acies,  and  costs.  The 
Lord  Chancellor  decided,  that  as  to  the  real  estate  devised  to  the 
chari^,  add  personal  estate  connected  widi  land,  as  leaseholds 
and  mortgages,  the  disposition  was  void  under  the  statute  (/); 
and,  at  the  conclusion  of  his  judgment,  observed,  the  same 
arrangement  must  take  place  by  apportionment  of  the  charges 
between  the  funds,  as  in  the  case  of  Attorney  General  ▼. 
WincheUea» 

Lastly,  in  the  case  of  Curtis  v.  Hutton{g\  the  above  role 
received  a  further  confirmation*  In  that  case,  George  Huttan 
directed  his  real  estates  to  be  sold,  and  declared  that  the  produce 
of  such  sale,  and  the  rents  in  the  mean  time,  should  constitute 
part  of  his  personal  estate,  and  be  subject  to  the  trusts  thereof: 
and  he  bequeathed  his  personal  estate,  and  the  monies  to  be 
produced  from  his  real  estate,  to  trustees,  to  pay  debts  and 
l^acies.  He  then  bequeathed  200L  to  the  trustees  of  a  charity 
achool  in  BtUt  Lane,  Deptford,  for  the  purpose  of  purchasing 
lands  contiguous:  and  he  declared  the  trusts  of  the  residue  of 
his  personal  estate  to  be  for  such  purposes  as  he  should  by  deed 
or  codicil  appoint  By  codicil,  the  testator  directed  the  trustees 
to  lay  out  the  trust  monies  in  the  purchase  of  freehold  estate  in 
Great  Britain,  or  in  the  public  funds,  or  in  other  proper  security^ 
the  income  of  the  trust  fund  to  be  applied  in  an  establishment 
for  students  in  the  King^a  College  of  Old  Aberdeen.  Jhe  bill 
was  filed  by  the  trustees  against  the  widow  and  only  daughter 


(e)  14  Ve«.  372 ;   see  I  Rus.  k  (g)  14  Ves.  537 ;  see  also  Croshie 

Myl.  759,  note.  v.  The  ^tijor  of  Liverpool^  1  Rus.  & 

(/)  9  Geo.  2,  c  36.  MyL  761,  n. 
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of  die  teaMar,  to  have  the  will  established,  and  trusts  carried  OontrilNitiodk 
'mto  ezecation.     The  answer  insisted  that  the  bequests  of  the  ^^"IJI^i^JI^ 
residiie  to  the  college  at  Old  Aberdeen  of  the  20021  to  the  charity  km,  where  re- 
nere  void,  and  submitted,  whether,  if  the  former  were  good  as  mUediiattara 
to  the  personal  estate,  it  ought  not  to  be  postponed  until  after  fS^^  ^  ^ 

payment  of  debts  and  legacies.   It  was  contended  on  their  behalf,  '- 

tha^  supposing  the  disposition  void,  the  debts,  legacies,  and 
anooities  must  be  thrown  upon  the  fund  which  was  effectually 
gifen  to  the  dbarity ;  and  also  upon  that  fimd,  the  disposition  of 
whidi  fiuled,  in  the  proportion  the  respective  funds  bore  to  each 
other,  according  to  the  rule  established  in  the  AUomey  General 
▼.  Wtnehebea.  The  Matter  of  the  Bolb  said,  the  rule,  as  con- 
tended for,  was  settled  by  many  cases :  and  he  determined  also, 
that  nothing  which  was  the  produce  of  the  testator's  real  estate 
passed  under  the  dispositions  to  the  charities. 

The  reader  will  observe  the  distinction  between  the  rule  of 
emUrUmtion  established  by  the  class  of  cases  just  discussed,  and 
die  case  of  nuirshalling.  By  marshalling,  the  Court  would  indi- 
lecdy  allow  the  charge  upon  the  real  estate  for  the  benefit  of  a 
ciwrity,  contrary  to  the  Statute  of  Mortmain;  and  the  practical 
result  would,  in  most  case^,  be  that  of  excluding  the  next  of  kin 
wholly,  or  in  part,  fix)m  that  portion  of  the  residue  wlych  &ils  by 
the  statute,  and  to  which  by  law  they  have  an  equal  right  with 
kgatees^  to  whom  legacies  are  effectually  given.  On  the  other 
hand,  the  Court,  in  adopting  the  rule  of  contribution  before  stated, 
eonsiders  the  equities  of  the  next  of  kin  and  the  charities  equal, 
and  therefinre  directs  a  rateable  contribution  from  each  toward 
the  payment  of  debts  and  legacies. 

Since  the  former  edition  of  this  work  cases  have  arisen,  in 
which  the  above  rule  of  apportionment  has  been  further  discussed 
and  applied ;  they  seem  to  have  suggested  the  conclusion,  ^'  that 
every  charitable  legacy  bequeathed  by  any  testator,  whose  will 
does  not  contain  the  usual  clause  directing  sudi  legacies  to  be 
paid  exclusively  out  of  the  personalty,  and  the  general  residue  of 
whose  property  consists  partly  of  leaseholds  or  real  securities,  is 
void  pro  tanto  "  (A).  The  rule  of  apportionment  adopted  by  the 
Comrt  of  Chancery  in  such  cases,  as  clearly  stated  by  Lord  Cot- 
toiAom,  C,  in  WUHanu  v.  Kershaw  (i),  is  to  appropriate  the  ftind 
as  if  no  Jegal  objection  existed  to  applying  any  part  of  it  to 
charity  legacies,  then  holding  so  much  of  the  charity  legacies  to 
fiul,  as  would  in  that  way  be  paid  out  of  the  prohibited  fund. 

(A)  1  Jar.  on  Wills,  210,  ed.  1844.  (t)  1  Keeae,  274,  n. 


990 


CoBtribotiOM 
buincBD  cha- 
rities lod  next 
of  kiD,  where 
residue  of  a 
mixed  nature 
given  to  the 
charity. 


Marshalling  of  Assets 


[Ch.  XV. 


Kor  in  fiiToiir 
of  an  alien. 


Th6  decree  in  Baker  v.  Sutton  (J)  carries  out  this  role,  which 
was  also  acted  upon  by  Lord  Langdak,  M.  R.,  in  Hobson  v. 
Blackburn  (A).  In  the  latter  case  the  testator  gave  a  charity 
legacy  oat  of  a  fund  composed  of  pure  personalty  and  leaseholds, 
and  the  general  personal  estate  was  insufficient  for  the  payment 
of  the  legacies :  his  Lordship  observed,  that  the  rule  applicable 
to  the  apportionment  of  the  assets,  where  the  testator  made  a 
charitable  bequest,  whether  particular  or  residuary,  out  cf  a 
mixed  fiind,  was  settled,  and  had  been  so  long  recognized  and 
acted  upon,  that  in  that  Court  it  could  not  be  re-opened. 

The  rule  as  above  stated  and  acted  upon  being  established, 
the  precise  arrangement  of  his  property  adopted  by  the  testator 
to  effect  his  charitable  purpose,  would  seem  to  be  perfectly  im« 
material ;  so  that,  if  he  fails  to  direct  the  payment  of  a  charily 
legacy  exclusively  out  of  his  pure  personal  estate*  the  rule  of 
apportionment  must  equally  apply,  whether  the  bequest  is  of  a 
mixed  fund  upon  trust  to  sell  and  thereout  to  pay  the  charitable 
legacy,  or  whether  the  charity  legacy  is  of  a  pecuniary  nature,  or 
the  general  residue  given  to  others,  or  particular  legacies  are 
given  to  one  diarity,  and  the  residue  is  given  to  oth^  charitiesi 

4.  A  fourth  instance  in  which  Courts  of  Equity  will  not  mar- 
shal the  assets  of  a  testator  is  in  the  case  of  an  alien;  but  they 
adopt  the  same  rule  of  contribution  as  in  the  case  of  legacies  to 
charity  out  of  a  mixed  fund. 

ThufS,  in  Fonrdrm  v.  Gawdey  (/),  an  alien  who  had  obtained 
letters  of  denization,  directed  by  his  will  that  all  his  propeny, 
consisting  of  freehold  leasehold  and  other  personal  estate,  should 
be  converted  into  money,  and  after  payment  of  his  debts  and 
legacies,  that  the  residue  should  be  divided  among  his  brothers 
and  sister,  who  were  aliens  residing  abroad.  One  of  the  questions 
in  the  cause  was  between  the  Crown  and  the  testator's  next  of 
kin,  how  the  charges  on  the  several  descriptions  of  the  testatoi^a 
property  were  to  be  apportioned,  with  reference  to  the  admitted 
right  of  the  residuary  l^^atees  to  the  surplus  of  the  pure  personal 
estate.  Sir  John  Leach,  M.  R.,  decided  that  the  estates  of  the 
testator,  partly  real  and  partly  personal,  must  bear  the  chaiges 
imposed  on  them  in  proportion  to  their  respective  values;  ob- 
serving, that  an  alien  may  take  beneficially  money  or  other 
personal  estate,  not  consisting  of  chattels  real ;  and  in  order  to 
apportion  the  burthen,  the  rule  to  be  applied  in  that  case  was 


(J)  1  Keene,  224. 


(A)  lb.  273. 


(2)  3  Myl.  &  K.  SS3. 
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die  role  adopted  in  die  case  of  charities;  the  proper  coarse  \eoald  Contributicm 
be  for  the  Master  to  inquire  how  much  of  the  general  produce  ^ourad  MtTof 
of  the  testator^s  estate  had  arisen  from  real  estate  and  chattels  kip,  where 
real,  and  how  much  from  personal  estate,  and  then  to  set  a  value  gj^^ii  to  for- 

upon  the  two  portions  of  the  estate  respectivelj,  and  the  l^acies  ^^ 

sod  chaiges  must  be  borne  by  each  in  proportion  to  its  valoe. 

Sect.  YII.  The  mode  in  which  equitable  assets  are 
distributed  among  creditors  and  legatees. 

When  assets  are  marshalled  in  favour  of  a  legatee,  the  personalty  How  eomtable 
having  been  wholly  or  in  part  applied  in  payment  of  a  debt,  we  ^^J^  unonff 
have  seen  that  since  the  3  &  4  Wm.  4,  c.  104,  the  legatee  may  ereditonanS 
resort  to  the  real  estate  to  the  amount  of  the  personalty  applied  '**^' 
10  satisfaction  of  the  dfebt ;  and  in  such  case,  if  there  are  several 
l^tecs,  they  will  be  paid^n  jemi^^u  ;  and  if  the  fund  be  insuffi* 
dent  to  satisfy  the  whole  of  their  respective  legacies,  each  legatee 
most  abate  in  proportion   to  the   amount  of  his  legacy.     But 
if  the  case  is  not  one  of  marshalling,  there  being  but  one 
finni  for  the  payment  of  all  claimants,  as,  for  example,  where 
there  are  not  any  personal  assets,  and  the  real  estate  is  either 
devised  upon  trust  to  pay,  or  only  charged  with  the  payment 
of  debts  and  legacies,   in  such  case  the  assets  are  equitable; 
end  it  remains  to  consider  in  the  present  section,  the  mode  in 
which  soch  equiteble  assets  are  distributed  among  creditors  and 
legatees. 

Before  the  statute  of  3  Wm.  &  Mary,  c  14^  a  specialty  cre- 
ditor had  not  at  common  law  any  remedy  for  the  recovery  of 
his  debt  against  a  devisee  of  the  real  estate  for  the  payment 
of  debts  (nt),  but  he  was  obliged  to  resort  to  the  assistance 
of  a  Court  of  Equity.  The  estate,  therefore,  thus  devised 
was  conffldered  equitable  assets.  By  the  statute  above  men- 
tioned,  devises  of  real  estate  were  made  void  asainst  specialty 
creditors,  their  real  and  personal  representatives;  in  favour  of 
vdiom  remedies  were  given  by  the  statute  against  the  heir  and 
devisee,  without  the  aid  of  a  Court  of  Equity.  In  this  act, 
there  is  a  proviso  excepting  out  of  its  operation  devises  of  real 
estate  for  the  payment  of  debts,  or  portions  for  children  under 
articles  or  settlement  before  marriage ;  so  that  such  devises  for 
payment  of  debts  and  portions,  continued  as  they  were  before 
the  statute,  subject  to  equitable  jurisdiction;  and  consequently 
real  estates  thus  devised  were  assets  distributable  upon  the  prin- 
ciple of  the  Court,  that  equality  is  equity. 

(m)  Pbnketr.  Phuon^  2  Atk.  291. 
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The  above  statute,  with  others,  was  repealed  by  the  1 1  Gea  4, 
&  I  Wm.  4,  c.  47  (1830),  and  the  clauses  above  referred  to, 
were  re-enacted  with  additional  provisions,  for  facilitating  the 
recovery  of  debts  upon  bond,  covenant,  or  other  specialty. 
By  the  statute  3  &  4  Wm.  4,  c.  104,  cited  in  a  fiirmer  page  (m\ 
freehold,  copyhold,  and  customaiy  estate,  not  by  will  charged 
with,  or  devised  subject  to  the  payment  of  debts,  is  made  assets,  to 
be  administered  in  Courts  of  Equity  for  the  pigment  of  debts 
due  as  well  on  simple  contract  as  on  specialty;  and  the  heirs 
and  devisees  of  debtors  are  made  liable  to  the  same  suits  in  equity^ 
at  the  suit  of  any  debtors  by  simple  contract  or  specialty,  as  the 
heirs  or  devisees  of  any  persons  dying  seised  of  freehold  estate^ 
were  liable  before  the  act,  in  respect  of  such  freehold  estate  at 
the  suit  of  creditors  by  specialty,  in  which  the  heir  was  bound* 
The  act  provides,  that  in  the  administration  of  assets  by  Courts 
of  Equity,  by  virtue  of  that  act,  all  creditors  by  specialty  in  which 
the  heirs  are  bound,  should  be  paid  the  full  amount  of  their 
debts  before  any  of  the  creditors,  by  simple  contract  or  by 
specialty  on  which  the  heirs  are  not  bound,  shall  be  paid  any 
part  of  their  demands. 

It.is  now  clearly  settled  that  real  estate  devised  upon  trust  to 
pay  (n),  or  merely  charged  {a)  with  the  payment  of  debts,  and 
aldiough  descending  (/?)  upon  the  heir  thus  charged,  are  equitable 
assets,  and  distributable,  pari  passu,  among  creditors,  whether 
by  specialty  or  simple  contract. 

llius  in  the  case  oi  Plunhet  v,  Penscn  {q\  Penson  the  testator, 
who  was  the  cestui  que  trust  of  real  estate,  mortgaged  it  in  fee, 
and  being  entitled  to  the  equity  of  redemption,  devised  the  estate 
to  his  son  and  his  heirs,  subject  to  the  payment  of  debts,  an- 
nuities and  legacies,  and  died  indebted  by  bond  and  simple 
contract.  The  questions  were,  whether  the  assets  of  the  testator 
were  legal  or  equitable?  and  whether  the  simple  contract  cre- 
ditors were  to  -come  in  pari  passu  with  the  plaintiff,  the  bond 
creditor,  or  whether  the  bond  creditor  should  be  paid  in  course  of 
administration.  It  was  insisted  for  the  simple  contract  creditors;, 
that  the  devise  to  an  heir  of  an  estate  charged  with  debts  was 
the  same  thing  as  devising  it  in  trust  to  him  for  the  payment  of 
debts ;  that  they  were  equitable  assets,  and  all  creditors  entitled 
to  come  in  pari  passu :  that  the  bond  creditor  could  not  recover 
at  law,  because  the  testator,  who  was  obligor,  had  not  the  legal 

(aO  Pag«  976.  (o)  BaUey  v.  Ekim,  7  Vcb.  319. 

(n)    Barker  v.   3fay,  9  Bar.  k  (f)   Hargrove  v.  TmMy  1  Bro. 

Cress.  4S9;   Soames  v.  EMnson^  1  C.  G.  186,  note. 

Myl.  k  K.  500.  {q)  8  Atk.  290. 
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estate^  and  tbe  estate  was  in  mortgage,  so  that  he  was  obliged  to  How  eauiuUe 
come  into  a  Court  of  Equity  for  a  satis&ction.     Lord  Hardwicke  f^^f^j^ 
decided^  that  the  assets  were  equUabk^  and  distributable  among  crodtton  and 
the  crediton^  without  any  distinction  as-  to  priority ;   and  he  ^**^^ 
directed  an  account  of  the  testator's  personal  estate  to  be  applied 
in  payment  of  his  debts,  in  a  course  of  administration ;  and  if 
that  should  not  be  8u£Bcient,  then  an  account  of  the  rents  and 
profits  of  his  real  estate  to  be  applied  in  payment  of  the  debts 
not  satisfied  by  the  personal  estate,  pari  passu  :  and  if  the  per- 
sonal estate,  and  the  rents  and  profits  of  the  real  should  not  be 
sufficient  to  pay  the  debt^  it  was  ordered,  with  the  consent  of 
the  mortgagees,  that  the  real  estate  should  be  sold,  and  the 
money,  after  payment  of  the  mortgages,  applied  in  discharge 
of  what  should  be  remaining  due  to  the  odier  creditors  of  the 
testator  pari  passu:  and  that  if  any  of  the  creditors  by  specialty 
should  have  exhausted  any  part  of  the  personal  estate  in  satis« 
Action  of  their  debts,  they  were  not  to  receive  any  further 
sBtisfiMsdon  out  of  the  real  estate,  until  the  other  creditors  should 
be  msde  up  thereout  equal  to  them  (r). 

In  the  case  of  Soames  v.  Robinson  (^),  the  testator  devised  all 
litt  i«al  estate  to  trustees  upon  trust  to  sell,  and  directed  that  the 
mooey  arinng  fix>m  such  rale  should  sink  into  and  become  part 
of  his  personal  estate:  and  he  bequeathed  the  same  and  all  his 
HUxk^  craps,  goods,  and  effects  whatsoever  (except  wearing 
apparel  and  iumitlire  given  to  his  wife)  to  the  trustees  upon 
trust,  after  converting  the  same  into  moneys  and  paying  til  his 
debts,  funeral  and  testamentary  expenses,  to  pay  legacies.  The 
specialty  creditors  had  exhausted  the  personal,  estate,  and  the 
simple  contract  creditors  petitioned  that  specialty  creditors 
should  bring  the  personal  estate  into  hotchpot,  bef<M:e  they 
received  any  part  of  the  produce  of  the  real  estate.  This  was 
opposed  by  the  specialty  crecUtors  on  the  ground,  that  upon  the 
tme  construction  of  the  will,  the  produce  of  the  real  estate  was 
legal  assets^  and  as  such  distributable  among  the  creditors 
aooQiding  to  their  legal  priorities.  They  contended  that  the 
testator  did  not  devise  the  land  for  the  payment  of  debts,  but 
meidy  to  be  sold,  and  added  to  his  personal  estate,  and  that  he 
did  not  intend  to  alter  the  mode  of  administering  his  assets.  Sir 
Jlskn  Leach,  M.  R.,  decided  that  the  assets  were  equitable,  and 
Astributable  equally.    His  Honor  observed  that  if  the  testator. 


(r)  See  alto  83k  t.  iVuM,  1  Bro.  k  Cress.  864,  and  the  eases  cited  in 

C.  C  ISS,  note;  BaSey  v.  Ekuu,  the  judgments. 

7  Tcs.  S19;  Sk^phard  v.  LsMdgt^  («)  1  MjL  &  K.MO. 
a  Yes.  S6 ;  C&9  V.  IFifiM^  1  Barn. 
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How  eqoH^e  after  deviong  his  real  estate  to  be  sold,  and  expresding  his  wish 

btttiMe  im"      ^^^  ^^  produce  should  become  part  of  his  personal  estate,  had 

creditora  and     Stopped  there,  the  argument  woidd  have  been  forcible  in  favour 

egtew,  ^£  ^  specialty  creditors,  that  the  testajtor  did  not  intend  to 

deprive  them  of  their  l^al  priority;  bbt  his  Honor  added  the 

testator  proceeded  in  the  following  words,  ''And  I  give  and 

bequeath  the  same  (that  is  the  produce  of  the  real  estate  directed 

to  become  part  of  his  personal  estate),  and  all  my  stock,  &c.  to 

the  trustees  upon  trust,  after  converting  the  same  into  money^ 

and  paying  all  his  debts,  &c.      His  Honor  was,  therefore,  of 

opinion  that  it  was  a  devise  within  the  4th  section  of  the  3  &  4 

William  &  Mary,  c.  14. 

Bat  this  equality  cf  distribntion  is  confined  to  those  <Hily, 
whose  equities  are  equal,  as  to  creditors  among  themselves;  and 
is  not  extended  to  kpatees  jointly  with  creditors;  for  the  latter 
will  be  preferred  to  the  former;  and  this,  although  the  trust  be 
for  the  payment  of  debts  and  legacies,  or  although  the  real  estate 
be  charged  with  the  payment  of  both.  There  is  indeed  an  arun^ 
mous  case  in  Vertum  (t),  the  decision  in  which  directed  that  the 
debts  and  legacies  should  be  paid  in  proportion ;  as  the  assets 
were  equitable;  there  are  also  dicta. in  other  cases  (le)  corres- 
ponding with  diat  direction.  There  are  two  cases,  however, 
determined  in  favour  of  the  priority  of  creditors,  vk..  Sir  John 
Bo9M%  case  {v\  determined  upon  a  rehearing  by  Lord  Nottmg^ 
homy  in  which  he  reveised  the  decree  of  Lord  Keeper  Bridgman 
in  favour  of  an  indiscriminate  distribution  among  the  creditors 
and  legatees ;  and  declared  his  opinion  ''  that  in  the  case  of  trust 
fi>r  the  payment  of  debts  ^nd  legacies,  the  debts  ought  to  be 
preferred  and  satisfied,  before  the  legatees  should  have  the  benefit 
of  the  trusts." 

Lord  Harcourt  also  pronounced  a  similar  decree  in  the  case 
of  Petre  v.  Bruen  (tr).  There  a  testator  befiure  the  Statute  of 
Fraudulent  Devises,  devised  a  freehold  estate  to  his  second  soa 
in  fee,  subject  to  the  payment  of  his  debts,  and  a  legacy  of  500L 
The  question  beinj^  whether  the  debts  should  be  preferred  to  the 
legacy?  Lord  Harcourt  said,  he  would  expound  the  testator^s 
meaning,  as  it  ought  to  be,  to  pay  his  debts  before  he  was 
charitable,  and  therefore  decreed  the  debts  to  be  first  paid  (x). 

(0  2  Vol.  133.  (x)  See  also  Kidney  v.  Cmutmaier^ 

(«}  2  Veni.  405 ;  2  P.  Wmfl.  651.  12  Yea.  154,  per  Sir  William  GrtaU  ; 

(v)  Cited  hj  Lord  Com.  AcfcAint  Walker  t.  Meager ^   Moseley  Bep. 

in  GfiMMf  y.  PotoeC,  2  Vera.  248*  204;    2  P.  Wms.  551 ;    Mayleu  w^ 

(it)  Stated  in  Walker  v»  Meager^  Hooper^  Cas.  temp.  Hard.  206. 
2  P.  Wmf.  551. 
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CHAPTER  XVI. 
Of  the  Repetition  of  Legacies. 

IT  has  frequently  happened  that  two  l^aciea  have  been  given 
lb  the  same  legatee  by  the  same  or  difierent  testalnentary  instru- 
mentis  and  questions  have  arisen  accordingly,  whether  the 
aeoond  bequest  should  be  construed  as  merely  a  repetition^  and 
intended  by  the  t^tator  only  in  substitution  of  the  legacy  first 
given;  or,  whether  it  should  be  considered  as  accumulative  and 
intended  as  an  additional  benefit  to  the  l^atee^  The  leading 
cMes  that  have  occurred  upon  the  subject,  and  the  rules  that  may 
be  collected  therefirom,  will  be  stated  in  the  present  chapter, 
onder  the  following  arrangement  i 

Sect,  I.  Where  two  Legacies  are  given  by  the  same 

testamentary  instrument,  whether  will  or 
codicil;  and, 

1. — fFhere  the  Ixodes  so  given  are  of  equal  amount* 
2. —  Where  the  legacies  differ  m  amijunt. 

Sect.  IL  Where  Legacies  are  given  by  different  testa- 

mentary  instruments,  namely,  by  wiU  and 
codicil,  or  by  different  codicils ;  and  v^rhere 
the  Legacies  so  bequeathed  are  given 
simpliciier. 

1. — Where  the  legacies  thtu  given   in  both  instru" 
ments  are  equal. 

2.  Where  they  are  unequal. 

3.  Where  they  are  not  ejusdem  generis. 

Sect.   III.  Where  the  Legacies  given  by  the  different 

instruments  are  not  given  simplidter^  but 
a  different  or  additional  motive  is  ex* 
pressed. 

TOU  n.  E 
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Of  the  repcti-       Sbct.  IV.  Where  the  Legacies  are  given  by  different 
in  the  »aMe  in.  testamentary  instruments,  and  the  mstru- 

^i^^*ount.  naent  giving  the  second  Legacy  fiimishes 

-'  intrinsic  evidence  that  the  second  Legacy 
was  merely  given  in  substitution  of  the 
former,  and  not  intended  as  accumulative. 

Sect.  Y.   On  the  admissibility  of  parol  evidence  to 

rebut  the  presumption  in  &vour  of  accu- 
mulative Legacies. 


Sect.  I.  Where  two  legacies  are  given  by  the  same 
testamentary  instrument,  whether  will  or  codicil. 

Wbewtwole-        1.  Andjlrsi,  where  two  legacies  are  given  by  the  same  testa- 
Mmeiitt^  ^  mentary  instrument,  whether  by  will  or  codicil,  and  where  the 
mentof  e^iuii    legacies  are  of  equal  amount;  in  such  case  the  Court  of  Chan- 
cery has,  agreeably  to  the  Civil  law  (a),  inferred  an  intention  in 
the  testator  to  give  but  one  legacy,  the  second  mention  of  the 
l^^acy  being  merely  a  repetition. 

Thus,  in  the  case  of  Oreenwood  v.  Greenwood  (i),  Hester  Jojfce 
bequeathed  to  her  niece  Mary  Cooky  wife  of  John  Cooky  6QQL 
and  afterwards  in  the  same  will,  among  other  legacies,  gave  *^  to 
her  cousin,  Mary  Cooky  500L  for  her  own  use  and  disposing, 
notwithstanding  her  coverture  i^  and  Lord  Sathursty  C,  declared, 
that  Mary  Cook  was  entitled  to  one  legacy  only  of  600/1,  and 
that  the  same  was  for  her  separate  use.  The  cause  was 
afterwards  re-heard  upon  this  point,  and  the  decree  affirmed. 

So  also  in  Garth  v.  Meyrick  (c),  two  legacies  of  1,0001  each 
were  given  in  the  same  will  to  the  same  l^^atee.     The  first 
bequest  was,   '<I^ve   to  Mary  Garth  1,000/1  Old  South  Sea 
annuities  to  be  transferred  into  her  own  name ;"  and  towards  the 
0  close  of  the  will,  the  second  bequest  was  in  these  words:  **  I  give 

to  Mary  GarA  1,0002.  Old  South  Sea  annuities  as  aforesaid.'*  It 
was  endeavoured  to  support  these  as  separate  l^acies,  and  that 
the  legatee  should  take  both ;  but  it  was  decreed,  that  she  was 
entitled  only  to  one  legacy. 


(a)  Swinb.  pt.  7,  sect.  xx.  and         (5)  1  Bro.  C.  C.  80,  note« 
zxi.,  pp.  526, 530.  (c)  lb.  30. 
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Again,  in  Bo^crd  v.  Wood  (cQ,  Ikme  Elizabeth  Wood,  amotig  Wktfe  tbe 
many  other  legacies  in  the  same  will,  gave  an  annuity  in  these  ^JIwiTthe *** 
iroids;  "'to  Thcmas  Newman  I  give  an  annuity  of  301  for  his  same imtra. 

fife^  payable  qaarterly,  at  the  usual  quarter  days  As  shall  first  °!!?-' 

bippni  after  my  death;"  and  towards  the  conclusion  of  her  will 
the  testatrix  added,  *'  After  my  death,  I  give  to  Thomas  Newman, 
the  batkr,  SOL  a  year  for  his  life.''  The  question  was,  whether 
Thmuu  Newman  was  entitled  to  two  annuities  of  302L  ft  year, 
or  to  one  soch  annuity  only ;  and  it  was  decreed  by  Lord 
Abfonkfj  M.  R.)  that  the  second  annuity  of  3021  given  to  TkomaM 
Hewman  was  not  to  be  considered  as  accumulative,  but  as  the 
Moe  amioity  of  302.  ffven  to  him  in  the  prior  part  of  the  will. 

h  Brine  v.  Fenier  (e),  where  legacies  of  the  same  amount  in 
the  same  terms  to  the  same  legatees  were  given  in  two  imperfect 
testamentary  papers,  in  one  of  which  other  legatees  were  named, 
fir  JL  SkadweOj  Y.  C,  held  that  the  Ecclesiastical  Court  had 
cmuidered  idl  the  papers  admitted  to  probate  as  forming  one 
tdtamentary  instrument,  and  therefore  the  legacies  were  not 
omialative,  but  single. 

In  Earfy  v.  Benbow  (/),  the  testator  by  a  codicil  to  his  will^ 
gne  a  legacy  of  50021  to  each  of  the  four  children  (naming  them) 
of  one  of  his  brodiers;  and  by  the  same  codicil,  he  directed 
his  eaacatoTB  to  pay  out  of  his  personal  estate  50021  a  piece  to 
each  child  ^that  may  be  bom''  to  either  of  the  children  of 
cidier  of  his  brothers,  to  be  paid  to  each  of  them,  on  his  or  her 
aWaining  the  age  of  twenty-^ne  years  without  benefit  of  sur^ 
▼ivorBbipu  %  K.  Brueey  V.  C,  held,  on  a  careful  consideration 
of  the  whole  instrument,  that  the  testator  did  not  intend  by  the 
fatter  pSi  to  benefit  the  four  grandchildren  named,  and  that  they 
not  entitled  to  take  double  li^acies. 


The  preceding  cases  are  instances  wherein  the  sums  or  anntti-  wiieniMigiteii 
tisB  were  given  mnpUeUer ;  but  it  is  presumed  Cases  may  occur  ^^^eUer. 
wherein  a  second  bequest  of  the  same  sum,  as  was  before^  given 
itt  the  mane  testamentary  instrument,  would^  upon  the  implied 
mtention,  be  considered  accumulative,  notwithstanding  words  of 
aeeimiQla&m»  such  as  ''and,"  ''moreover,^  ''further," ''  in  addition 
lo^*  Ibc,  may  not  be  expresely  used  in  giving  the  second  legacy. 
For  instance,  if  a  testator  in  the  former  part  of  his  will  were  to 


(O  4  Tei.  79, 91 ;  see  also  Man-  ney  y.  Hanurd,  S  Hare,  020. 

V.  Thenger,  3  MjL  &  K.  29 ;  («)  7  Sim.  549. 

T.  Qmn,  2  Dru.  &  W.  116 ;  (/)  2  Col.  354. 
V.  CUr,  6  Beav.  363 ;   Yodk- 

ff2 
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■ 

Where  uneqwd  give  200JL  to  A.  and  in  the  latter  part  add,  *'  in  case  my  executors 
legacies  in  the  recover  JS.'s  debt  due  to  me,  I  give  to  A.  the  sum  of  2001 ;"  or 

ment. these  words,  "  if  A.  marries  C.  then  I  give  him  200£'*    Again, 

suppose  a  testator  to  give  400/.  to  each  of  his  nieces  D.,  E,f  and 
F.y  and  at  a  subsequent  part  of  the  same  testamentary  instrument 
were  to  add,  ''I  give  to  my  dear  niece  E,  the  sum  of  400JL  in 
consideration  of  her  long  and  affectionate  attendance  upon  me 
during  my  present  illness."  Cases,  however,  affording  examples 
resembling  those  supposed  have  not  been  met  with  in  the  books. 
But^ 

Where  «ii«9«Hi;  2dly.  Where  the  legacies  given  by  the  same  testamentary 
^^bltro -**  instrument  to  the  same  person  are  of  different  amount,  the  legacy 
■MBt  shall  be  considered  aecumtilative. 

Thus  in  Windham  v.  Windham  (jg\  Thomas  Windham,  fiither 
of  the  plaintiff,  having  by  his  will  made  a  provision  for  his 
children  by  name,  by  the  same  will  gave  to  every  other  son  or 
daughter  which  he  should  afterwards  have  by  his  wife  Elizabeth^ 
1,000/1  a  piece,  to  be  paid  to  such  as  should  be  daughters  at 
eighteen,  to  sons  at  twenty-one.  The  testator  lived  three  years 
after  making  his  will,  and  during  that  time  had  issue,  John,  the 
plaintiff,  by  his  wife  Elizabeth;  and  in  January  1653,  aftier  the 
birth  of  the  plaintiff,  and  in  his  own  handwriting,  added  another 
clause  to  his  will,  by  which  he  appointed  his  executors  to  raise 
4,000/1  out  of  certain  real  estates  for  the  portion  of  John,  whom 
he  called  his  little  infant,  and  afterwards  republished  his  said 
will,  and  three  days  after  died.  It  was  objected,  against  the 
plaintiff's  demand  for  both  sums,  that  he  ought  not  to  have  the 
1,000/1  for  that  he  would  have  a  double  portion,  and  by  a  straiq^e 
construction  of  the  will  have  one  portion  as  a  child  unborn,  and 
another  as  a  child  bom ;  but  the  Court  was  of  opinion,  that  the 
plaintiff  was  entitled  to  both  the  legacies,  and  decreed  the 
defendant  to  pay  the  same  with  costs. 

So  also  in  the  more  modem  case  of  Curry  v.  Pik  (h\  John 
Walsh  bequeathed  legacies  in  the  following  words :  ^*  I  give  to 
Elizabeth  Curry  ^  son,  John  Curry,  1,000/1  when  he  arrives  at  the 
age  of  twenty-one,  the  interest  of  which  to  be  paid  to  his  mother 
till  he  arrives  at  the  age  of  ten  years ;  and  then  I  desire  my 
executors  will  take  him  and  put  him  to  a  proper  school  for  his 
education;  and  when  he  arrives  at  that  age,  I  desire  they  "mil 
expend  out  of  my  estate  100/.  a  year,  till  he  arrives  at  twenty- 

-• ■        ■  ■  M^M.  m^^^      ■  " ■  _I_M I I  ■      ^    I  ■  M J I II  

(g)  Finch  R.  267.  (h)  2  Bro.  C.  C.  225. 
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one^  and  then  I  give  him  5,000il''    The  question  \ivas,  whether  lybere  unequal 
Mat  (harry  should  take  both  the  legacies,  or  only  one  ;  for  the  i^*^*^.^^® 
plaintiff  was  cited  the  fourth  case  put  by  Mr.  Justice  Aston  in  ment 
Boaley  v.  Hatton  (i),  and  Lord  Thurhwy  C,  decreed  that  he  "^ 

entitled  to  both. 


Sbct.  n.  Where  legacies  are  given  by  different  testa- 
mentary instruments,  namely,  by  will  and  codicil, 
or  by  difierent  codicils,  and  where  the  legacies  so 
bequeathed  are  given  simplidter. 

Where  two  legacies  are  bequeathed  to  the  same  person  by  where  legacies 
d^ereni  testamentary  instruments,  namely,  the  one  by  the  will,  f^^^J^' 
die  other  by  the  codicil;  or  where  they  are  given  by  different  ments  are  given 
oodicib,  and  the  testator  has  given  both  of  the  legacies  «tm-  <**"i^'''^''' 
jScUer;  the  Court,  in  such  cases,  in  the  absence  of  intrinsic 
eiidenoe,  considers,  that  as  the  testator  has  given  twice,  he  must 
jrima  fade  be  intended  to  mean  two  gifts :  and  it  seems  to  be 
inmuUerial,  whether  the  legacies  are  of  equal  or  unequal  amount^ 
or  iriietfaer  they  are  of  the  same  or  different  natures  (J). 

1.  And  Ar«^  where  equal  sums  are  given  in  the  tu>0  instru-  ^^  tqnai'v^ 

"*  «='  amount 


Thus  in  the  case  of  WdDop  v.  Hewett  (A),  Lady  Crofts^  by  will, 
gsfe  Henry  Wallop  and  John  Wallap,  t^e  plaintiffs,  100/.  a  piece; 
nd  afterwards  by  codicil,  gave  them  100/.  a  piece.  Upon  the 
queadcKiy  whether  the  legacies  in  the  will  and  codicil  were  one 
and  the  same,  or  distinct  and  several,  the  Court,  with  the  Judges, 
were  of  opinion,  that  they  were  distinct  and  several;  and  decreed 
the  defendants  to  pay  the  plaintifis  400JL 

Newport  v.  Kynaston  (/)  is  a  similar  case.  There  Lady  Cathe^ 
Lawmm,  by  will,  gave  to  her  goddaughter  Katherine  Netc 
flome  jewellery,  and  500JL :  and  by  a  codicil  gave  a  legacy  to 
the  brother  of  the  said  Katherine  Newport,  and  then  added ;  *'  I 
ghe  to  his  sister,  my  goddaughter,  Katherine  Newport,  500/1  in 
■hrer."  The  Com!  was  of  opinion,  that  the  plaintiff  was  entitled 
lo  1,00(ML  and  decreed  accordingly. 

So  also  in  the  case  of  BaSUe  v.  Butteirfield  (m),  Thomas  BaiOie 
his  will,  dated  5th  o{  January  1779,  with  these  words:  ''I, 


(0  Infn,  p.  1003.  (A)  Rep.  in  Cha.  pt  2,  37. 

CO  See  Mr.  Joatice  Aston's  argu-  (0  Finch.  Rep.  294. 

in  Hooleg  t.  ^Totfoii,  infra,  p.  (m)  1  Cox,  392, 19  Julyy  1787. 
1008. 
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Where  equal      Thomos  BoUVe,  &c.  do  make  tbia  my  last  will  and  testament 
fww^liirtri^"  As  to  all  my  worldly  estate  and  efff^ts,  of  which  X  m#y  die  pos- 
mcnti  are  given  sessed,  I  do  give  and  bequeath  to  my  adopted  son,  E.  BviUi^fiMf 
'^"f'^^''^'       son  to  the  late  Captain  Buttei:fidd,  deceased,  npon  his  attainiiig 
the  age  of  nineteen  years ;  but  in  case  of  his  demise  before  that 
period,  then  to  my  dearly  beloved  brother,  John  BaUHe,  and  to 
my  two  sisters,  to  be  equally  divided  amongst  them,  share  and 
share  alike ;  ai^d  at  this  present  time,  agreeable  to  my  fortune, 
I  leave  5001  to  each:  and  I  hereby  nominate  and. appoint  Major 
Peter  Duff,  Henry  Grant,  and  fFUSam  Paxtan,  in  the  town  of 
Calcutta,  my  true  und  lawful  executors."  This  will  was  published 
by  the  testator,  in  the  preaence  of  two  witnesses.  Upon  the  same 
paper,  mider  this  will,  there  appeared  to  be  written,  in  the  testar 
tor^s  handwriting^  as  follows:  ^  I  also  say  my  brother  6001,  and 
my  two  sisters  1,0002L  between  them,  Thomas  BaHUe.^    It  did 
not  i4[>pear  when  this  was  written,  nor  was  there  any  durcumstanoe 
in  proof  relating  to  it*    But  in  the  Ecclesiastical  Court  |HX>bato 
was  granted  of  these  two  writings  as  a  will  and  codiciL    The  bill 
was  filed  by  the  brother  and  two  sisters,  claiming  to  be  entitled 
to  double  legacies;  L  e.  500L  each  by  the  will,  and  5001  each  by 
the  codiciL   It  was  argued,  on  the  part  of  the  defendant,  that  the 
second  writing  was  only  explanatory  of  the  former  bequest    But 
Sir  Uoyd  Kenyon,  Master  of  the  Rolls,  considered  die  probate 
granted  by  the  Ecclesiastical  Court  as  conclusive  to  show,  they 
must  be  taken  as  distinct  instruments ;  and  in  that  case  the  rule 
was,  that  the  legacies  are  to  be  taken  as  accumulative,  and  cook 
sequently,  that  in  that  case  the  plaintifis  were  respectively  entitled 
to  their  double  legacies  of  500/1    The  decree  in  this  case  is  not 
regularly  entered  in  the  Register's  book,  but  the  Editor,  upon 
search,  found  it  in  the  Register's  minutes  as  taken  in  Court, 
under  the  title  of  BailUe  v.  Paxt(m, 

But  in  the  more  recent  case  of  Benyon:  v.  Benyan  (m).  Sir 
WiUuna  Grant,  M.  ]Sl.,  observed,  *^  The  point,  whedier  the  meie 
circumstance  that  l^aciefl^  even  by  different  instruments,  are  of 
the  same  .amount,  raises  a  presumptbn  against  their  duplicattoo, 
is,  upon  the  authorities,  left  in  some  degree  of  doubt  In  die 
case  oi  Ridges  v.  Morrism  (n),  Lord  Thurlow,  though  profeaedng 
to  adhere  to  the  case  of  Hooky  v.  Hatton  (o),  yet  says,  *  Where 
the  same  quantity  has  been  given,  and  the  same  cause,  or  no 
additional  reason  assigned  for  a  repetition  of  the  gift,  the  Court 


(m)  17  Yea.  41.  (o)  1  Bit).  C.  C.  989,  note,  u^rm^ 

(fi)  1  Bro.  C.  C.  389,  ta/ra,  p.  1006.      p.  1003. 
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kw  inierred  the  testator's  intention  to  be  the  same^  and  rejected  Where  equal 
aecomolaticm ;'  and  in  another  caae  (p).  Lord   Thurlcw  says,  f^JJJJ'lJ?^^' 
'Sm|rie  repetition,  where  it  is  exact  and  punctual,  has  been  ments  are  given 
regarded  as  sufficient  proof  that  it  is  only  intended  for  repeti-  "^p*^*^* 
tioiu'  *    Hb  Honor  determined  the  duplication  of  the  repeated 
legacy  in  Be$iyon  ▼•  Bemfcn^  on  the  general  construction  of  the 
inetrnments  {(jy 

It  may  be  proper  to  notice,  in  this  place,  the  subsequent  case 
of  Cmrrie  t.  i^  (r).  Charlotte  Susannah  Beardy  by  will,  dated 
12th  FAnuary  1802,  devised  her  real  estates  to  trustees,  in  trust 
te  fldl ;  and  gave  the  defendant,  Sarah  Pye^  an  annuity  of  201, 
{MyaUe  half-yeaiiy  dining  her  life.  Subject  to  this  annuity,  and 
to  any  others  she  might  thereafter  give,  she  directed  her  trustees 
to  stand  possessed  of  the  residue  of  her  peraonal  estate,  and  the 
prodoce  of  the  monies  to  arise  from  the  sale  of  her  real  estate,  in 
tnist  fer  the  benefit  of  such  persons,  and  for  such  purposes,  as 
die,  by  any  codicil,  memorandum,  paper,  &c.  might  appoint 
The  testatrix  left  two  papers,  which  were  proved  with  her  will. 
'bj  the  fiist,  dated  January  29th,  1801,  after  giving  to  Ann  Peers, 
of  Okffer,  a  legacy  of  1,0007.  for  her  own  sole  use,  she  proceeded 
dms:  ''To  Dr.  Currte,  of  Chester,  I  give  and  bequeath  1,00021, 
nith  thanks  for  his  goodness  to  me  f  and  after  an  intermediate 
bequest :  **  To  Dr.  Currie,  of  Chester,  I  give  and  bequeath  my 
mide  Bfionfs  pictures.**  The  other  paper  began  thus :  1,000JL 
Id  Dr.  Currie,  together  with  my  uncle  Beari^  picture,  and  the 
whole  of  my  plate;  to  Ann  Peers,  of  Chester,  1,00021  for  her  life. 
After  her  decease,  I  bequeath  this  1,000/.  to  Henrietta  Traffard, 
o(  fa.  with  an  annni^  for  life  upon  it  payable  to  Sarah  Peers, 
sister  of  the  said  Ann  Peers  ;"  and  after  other  legacies :  ^  To 
Smtek  Pye,  tsSNewcagtk,  my  fiither's  old  servant,  I  bequeath  2021 
a  year  during  her  natural  life,  to  be  paid  to  her  in  quarterly 
paymaits."  On  the  28th  of  February,  1809,  a  decree  was  made 
at  the  BoUsy  whereby  it  was  declared,  among  other  things,  that 
die  plaintiff  Ctarrie  was  entitled  only  to  one  l^acy  of  1,00021, 
togedier  widi  the  picture  of  the  testatrix's  uncle  Beard,  and  the 
whole  of  the  plate;  but  the  defendant,  Sarah  Pye,  was  entitled 
to  two  annniticB  of  2021  for  life,  and  Ann  Peers  to  1,00021  for  her 
aepsate  use,  and  to  the  interest  of  another  sum  of  1,00021  for 


(?)  ^oggridge  v.   ThachteO^  1  (r)  17  Yes.  462,  and  see  Badbum 

Tckjiui.464,  478,  ti{/hi,p.  1015.  ▼.  Jerm,  3  Beav.  450;    Fwd   v. 

is)  ^  Forces  v.  Lawrence^  1      Ruxtony  1  Col.  403. 
CoL495. 


mmpUeiter. 
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Wbero  equal     life.   It  is  to  be  remarked,  that  the  legacy  of  IfiOOL  to  Dr.  Cfurrie 
legacies  by  dif-  ^^g  coupled  in  each  instrament  with  BeartTB  picture;  an  iden- 
mentfl  are  given  tical  specific  thing  which  could  be  given  but  once:   and  it  is 
nmpiieUer.        presumed  that  his  Honor  considered  this  as  sufficient  evidence, 
that  the  testatrix  made  the  second  mention  of  the  legacy  merely 
in  the  way  of  repetition,  and  not  as  intending  a  further  benefit 
With  respect  to  the  annuities  to  Sarah  Pye^  no  such  evidence  of 
intention  is  furnished  in  either  instrument ;  but  on  the  contrary, 
.  in  the  second  paper,  the  bequest  of  the  annuity  is  accompanied 
with  an  additional  expression,   intimating  a  motive  of  regard 
towards  the  annuitant,  as  an  old  family  domestic     The  distinc- 
tions, as  stated  by  Sir  John  Leach^  V.  C,  in  the  case  of  Hurst  v. 
Beach^  noticed  in  a  subsequent  section  of  this  chapter  (r),  are 
well  supported  by  the  authorities. 

Where  unequal      2.  Secondly,  where  the  legacies  given  in  the  two  tefstaroentaiy 

ferent?Mmi. '  instruments  are  unequal 

"entewregiveq  Of  this  the  early  case  of  Pit  V.  Pidffeon  (*),  is  an  instance :  but 
86  the  point  is  not  involved  in  any  doubt,  and  is  clearly  settled  by 
more  recent  casecf,  a  detailed  statement  of  that  case  Is  considered 
unnecessary. 

In  the  case  of  Masters  v.  Masters  (t),  the  legacies  were  not 
only  unequal,  but  some  were  ejusdem  generis^  and  others  not. 
There  Mary  Masters,  among  several  legacies  to  her  relations  and 
other  persons,  bequeathed  to  her  nieces  A.,  B*  and  C  legacies, 
viz.  to  A.  and  B.  2002.  a  piece«  and  to  her  niece  C  400/.  By  a 
codicil,  the  testatrix  gave  general  legacies  to  several  of  the 
legatees  in  the  will,  many  of  which  were  larger  than  the  legacies 
given  by  the  will ;  and  she  gave  her  three  nieces  A.,  B.  and  C 
50/.  a  year  for  their  live&  It  was  objected,  that  as  the  general 
legacies^  in  the  codicil  exceeded  those  in  the  will,  and  were  g^ven 
to  the  same  persons,  they  should  be  in  satisfaction  of  the  legacies 
by  the  will ;  and  particularly,  that  where  the  annuities  given  by 
the  codicil  were  of  greater  value  than  the  legacies  in  the  will, 
and  were  given  to  the  same  persons,  they  should  preclude  such 
persons  from  claiming  both.  But  the  Court  said,  that  the  annui* 
ties  by  the  codicil,  though  given  to  the  same  persons  who  were 
pecuniary  legatees  in  the  will,  and  though  of  greater  value, 
should  not  be  taken  to  be  a  satisfaction  of  the  pecuniary  legficies 


(r)  Infra,  ^,  1007  ;  see  also  Lee  ▼.  (i)  Gas.  in  Chan.  301. 

Pain,  4  Hare,  201,  216,  and  stated         (0  I  P.  Wms.  421,  423, 
infra,  p.  1009. 
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in  the  wiD,  becaofle  the  aimiiitieB  were  not  gusdem  generis,  and  Wheranneqnal 
tile  annaitant  might  die  the  next  day  after  the  death  of  the  ^^^J^'^' 
testatrix:  and  nothing  being  more  uncertain  than  life,  the  latter  menu  ire  giyen 
gift,  instead  of  being  a  bounty,  might  be  a  prejadice,  if  taken  to  ***^'"    — 
be  a  satjs&ction  of  the  I^acies  by  the  wilL     That  the  codicil 
was  part  of  the  will,  and  proved  as  such ;  and  that  the  greater 
peconiacy  legacy  giyen  by  the -codicil  to  the  same  person,  who 
was  a  pecuniary  l^^tee  on  the  will,  should  not  be  taken  to  be  a 
a  satis&ction,  unless  so  expressed  that  it  was  (k),  as  if  both  the 
legacies  had  been  given  by  the  same  wilL 

So  in  the  case  of  Hooky  v.  JBatton  (or),  a  legacy  by  codicil 
krger  than  that  given  by  the  will  was  considered  as  accumulative. 
There  Lady  Finchj  by  her  will  dated  the  30th  of  Jugust,  1768, 
ga?e  to  lydia  Hoaleyy  her  woman  (the  plaintiff)  a  legacy  of  6Q0L 
The  will  was  executed  in  the  presence  of  two  witnesses.  By  her 
fint  codicil  die  gave  Lydia  Hooley  %0L  to  be  piud  to  her;  she 
added  a  second  codicil,  dated  October  28,  1769,  in  these  words: 
«^I  add  tfaia  codicil  to  my  will,  I  give  to  Lydia  Hooley  1,000;." 
The  last  codicil  was  in  testatrix's  handwriting  but  unattested. 
Tlie  plaintiff  filed  her  bill  for  the  legacies.  The  question  was, 
whether  the  last  legacy  alone  passed,  or  the  legatee  should  have 
bodi  the  1,00021  and  50021  The  Master  of  the  Rolls  decreed 
both  to  the  plaintiff;  and  the  defendant  appealed  to  the  C%an- 
cdbr,  who  being  assbted  with  Chief  Baron  ^nyth  and  Mr.  Justice 
Askm,  confirmed  the  decree.  Mr.  Justice  Aston,  in  an  elaborate 
aignment,  observed,  ''Where  equal  sums  are  given  in  two 
distinct^  writings^  both  should  pass  by  the  Roman  Law,  and  the 
deciaiona  of  the  Court  are  agreeable  thereto  (y),  where  the  less 
som  was  in  the  latter  idstrument,  as  10021  by  will  and  6021  by  the 
eodidl,  the  legatee  should  take  both  {z)\  when  a  larger  sum 
after  the  less,  he  observed,  Bieard,  421,  folio  edition  says,  when 
tiiey  are  in  the  same  instrument,  the  two  sums  are  not  blended, 


(«)  The  panctuation  of  this  part 
if  tlie  report  is  altered  as  suggeited 
Vj  Lord  Batkwrtt  in  Hooleg  v. 
Balttm. 

(x)  1  Bro.  G.  C.  889,  note;  see 
2  Rnas.  269,  note ;  Watson  v.  Reed, 
f  Sim.  481 ;  Gordon  t.  Hoffmann, 
7  Sim.  29;  TweedaU  ▼.  Tweedaie, 
10  lb.  453;  Suisse  t.  Lm^Lowtker, 
2 Hue, 424;  U«N{mso{ Hertford y. 
Lord  Lowiker,  7  Beav.  107 ;  L^fon  v. 
Cobiaie,  1  CoK  449. 


(y)  Digest,  22,  t  8,  L  12,  and 
Gothofred*8  note  in  diTersis  scrip- 
turis,  Digest  80, 1. 1, 1.  84,  in  eftdem 
Bcriptnrft.  Cajucius,  4,  381,  dis- 
tinction between  corpus  and  qnan- 
titj.  Voet  on  the  31  and  32  Digest 
Gknlolphin,  pt.  8,  c.  26,  s.  46 ;  Swinb. 
526;  Kicard  Trait^  des  presump. 
1,4;  2  Chan.  R.  58. 

(z)  Godolphin,  pt.  3,  c.  25,  s.  19 ; 
Ca.  inCh.  301. 
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Wberamwqaal  but  tbe  legatee  has  two  legacies,  and  the  heir  most  show  that 

feSmTn^^*  ooe  was  meant  to  be  blended  with  the  other,  the  jnesumptioD 

mentoaregifSB  beiQg  in  fiiTOur  of  what  IS  written  (a).     '^The  law,^  Jstan,  J. 

nmp  laur.        continued,  *'  seems  to  be,  and  the  authorities  only  go  to  prore 

the  legacy  not  to  be  double,  where  it  is  given  for  the  same  cause, 

in  the  same  act,  and  tatidem  verbis,  or  only  with  small  difierence ; 

but  where»  in  different  writings,  there  is  a  bequcsst  of  equal, 

greater  or  less  sums,  it  is  an  augmentation,  and  therefore  the 

plamtiff  was  entiUed  to  both  sums." 

Wbero  given  3cliy.  If  legacies,  given  by  will  and  oodidl  to  the  same 
not  ^madan^e,  persons,  when  given  nmpUcUer,  and  whether  of  equal  or  unequal 
"^^^  amount  are,  prrndfacie^  to  be  considered  accumulative,  d  fortiori 

they  will  be  so,  when  they  are  not  eftadem  generU;  as  where  one 
is  given  as  a  general  legacy,  the  other  by  way  of  annuity ;  or» 
where  one  is  vested,  or  another  depending  upon  a  contingency : 
such  variation  in  the  nature  of  the  gifts,  furnishes  an  additional 
degree  of  evidence  of  intention  in  the  testator  to  bestow  a 
twofdd  benefit 

To  the  case  of  Masters  v.  Masters  {b)f  before  stated,  that  of 
Hodges  v.  Peacock  (c)  may  be  added  in  illustration  of  the  pre- 
ceding rule.  In  that  case  Wichens  Hodges^  by  his  will,  dated 
2l8t  FAruoTjfy  1794,  after  several  l^acies,  gave  and  bequeathed 
to  WiOiam  Hodges  the  plaintiff,  his  son  by  his  first  wife,  the 
sum  of  150JL ;  and  also  bequeathed  to  him  the  ground  rents  df 
two  leasehold  houses  in  Great  Cumberland  Place,  to  hold  to  him^ 
his  executors,  administrators,  and  assigns.  By  a  written^  pftper> 
dated  1st  of  May^  1795,  he  gave  certain  instructions  to  his 
executorsf,  &c.  By  a  codicil,  dated  27th  Jufy,  1795,  the  testator 
gave  legacies  to  his  children,  by  his  second  wife,  to  whom  he  had 
respectively  given  legacies  by  his  will;  and  declared  that  he 
gave  all  the  said  legacies  so  given  to  his  children  by  his  second 
wife  in  addition  to  the  legacies  given  them  by  his  said  wilL  The 
codicil  then  proceeded  thus:  **I  give  unto  my  son,  WiUiam 
Hodges,  by  my  first  wife,  ISO/L,  if  he  be  living;  and  in  case  of 
Ins  death  before  the  decease  of  my  present  wife,  I  give  the  said 
William  Hodges  150L,  to  be  equally  divided  among  his  five 
children,  or  such  of  them  as  may  be  then  living,  share  and  share 
alike.  I  revoke  the  devise  *of  the  two  ground-rent-houses- in 
Great  Cumberland  Place,  which  I  had  given  to  my  son,  till  after 


(a)  Windham  v.  Windham^  supra^         (b)  iS^pro,  p.  1002. 
p.  998 ;  Pit  v.  Pidgeon,  Ch.  Caa.  301 .  (c)  3  Ves.  735. 
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wiierelegaeiat  grandson  fi)r  his  maintenance  and  education.  The  testator  gave 
S^^lrr*  to  his  wife  600i  over  and  above  what  he  had  given  her  by  his 
Hoe  given  stw    wilL     Upon  appeal  from  the  decision  of  Sir  John  Leach^  V.  C, 

^_!!!l that  the  legacies  were  cumulative^  Tx)rd  EUan,  in  confirming  his 

Honor's  judgment,  observed,  that  under  the  last  limitation  in  the 
will  the  infant,  immediately  upon  the  death  of  the  testator, 
would  have  become  entitled  to  the  4,00021  absolutely  as  sole 
next  of  kin  to  his  mother,  she  having  made  no  appointment;  and 
that,  as  the  sum  bequeathed  by  the  codicil  was  not  payable  tiU 
the  legatee  attuned  twenty-one,  it  could  not  be  taken  as  a  satis- 
faction of  the  legacy  given  by  the  will ;  because  in  that  case,  it 
would  take  away  from  him  the  right  to  a  sum  of  money,  which 
in  events  which  happened,  vested  in  him  absolutely  at  the 
moment  the  testator  died. 

We  proceed  to  state  instances,  where  the  legacies  given  by 
different  instruments  are  not  gioen  nmpUdter. 

Sect.  III.  Where  the  legacies  given  by  the  different 
instruments  are  not  given  simpliciter^  but  a  different 
or  additional  motive  is  expressed. 

Where  legacies  In  Ridges  V.  MoTTuon  (e),  Nicholas  Toke  by  his  will  ordered 
strom^°are""  ^^  '^^  estate  to  be  sold  by  his  executors,  and  the  money  applied 
not  giyen  sim*  in  aid  of  his  personal  estate :  and,  among  several  legacies,  gave 
^  to  Nicholas  and  Mary  Lajftony  the  children  of  his  nephew,  Isaac 

LaytoUi  600L  each.  By  a  codicil,  written  under  his  will,  he  gave 
to  71  Ashley  2021,  and  to  Nicholas  LayUm  **  that  I  put  apprentice 
to  a  grocer  near  Cripplegatey  600L^  The  Nicholas  Laytan  moi- 
tioned  in  the  co(Ucil  was  the  same  Nicholas  Layton  to  whom 
6001  was  given  b^the  will  The  bill  prayed  that  he  might  be 
decreed  entitled  only  to  one  of  the  sums  of  50021  It  was  argued 
in  support  of  the  prayer  of  the  bill,  that  the  rule  was,  when  the 
same  precise  sum  is  given  in  the  will  and  codicil^  it  is  mere 
repetition,  not  duplication;  and  for  this  the  Duke  of  St  Albans 
V.  Beauclerk  if)  was  cited  But  Lord  Thurlaw^  C,  after  noticing 
the  case  of  Hooky  v.  Hattan{g)y  observed,  **In  the  present  case, 
it  happens,  an  additional  cause  or  mark  of  favour  has  been  men- 
tioned in  the  codicil,  which  proves  that  the  testator  meant  and 
intended  an  accumulative  legacy;  considering  the  slight  infer- 
ences made  in  former  cases  (and  which  I  must  confess  have 


(e)  1  Bro.  C.  C.  388,  Belfn  edit.  (g)  Supra,  p.  1003. 

(/)  2  Atk.636,  stated  m/ra,p.  1013. 
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tended  to  throw  property  into  jeopanly  and  uncertainty),  sach  wberelecides 
aa  infisrence  as  arises  in  this  case,  is  sufficient  to  turn  it  the  ^^^^^ 
other  way,  and  to  induce  the  Court  to  say,  that  it  operates  as  an  meats,  but  mt 
aecnmulation.   In  the  will  the  I^;acy  of  500/.  is  given  to  Nicholas  "'"P^^- 
Leyian,  (the  testator  enumerating  him  among  the  other  children 
of  Imac  LafUm),  upon  the  general  consideration  of  fitvour  which 
the  testator  bore  towards  the  &mily:  the  other  legacy  of  500L 
in  the  oodidl  is  given  with  this  additional  mode  of  description 
a^oined  to  it,  'to  Nicholas  LcyUm^  the  child  whom  I  put  oat 
an  apprentice^'  which  circumstance  marks  the  legatee  as  a  pecu* 
fiar  object  of  fiivour ;  and,  consequently,  such  an  inference  of 
the  testator's  intention,  as  to  induce  the  Court  to  say  it  is  an 
additional  legacy." 

Upon  the  same  principle,  it  is  presumed.  Sir  WUUam  Orantj 
m  the  case  of  Currie  v.  Pye  (A),  decreed  &xrah  Pye  entitled  to 
the  two  annuities  of  20il,  as  before  remarked. 

To  the  preceding  authorides  the  case  of  Hurst  v.  Beach  (t% 
before   Sir  John  Leachy  V.   C,  may  be  added,  which   is  an 
instance,  where  different  sums  were  given,  but  the  same  motive 
aoiiezed  to  each  of  the  gifts;   the  cases  last  cited  being  in- 
stances where   the  lq;acies  were  of  equal   amount,    but    ^n 
midUumal  motive.    B.  Heathy  by  will  dated  2d  o(  January y  1812, 
gave  several  legacies,  and  added  the  following  words:  ^'I  also 
give  and  bequeath  to  John  Bach  (meaning  the  defendant  John 
BeaA\  now  living  with  me,  the  sum  of  300L^    By  a  codicil 
dated  the  11th  February,  1814,  the  testatrix  gave  several  other 
legacies  of  500/.  each,  and  added,  ''to  my  man  servant,  John 
Beach,  a  like  l^acy  or  sum  of  500/ :"  and,  upon  the  question, 
whether  the  5002L  given  by  the  codicil  were  a  satis&ction  of  the 
300£.  by  the  will,   or  accumulative,    his  Honor  delivered  his 
opinion  in  the  following  words :   "  In  c^ses  of  this  class,  con- 
sidenble  confusion  has  been  introduced  from  the  inaccuracy  of 
leporten.     The  material  errors  in  AtkyrC^  Report  (i),  of  the 
leading  case  of  the  Duke  of  St  Albans  v.  Beauckrh  are  pointed 
out  by  Lord  BaAurst  in  his  judgment  in  Hooley  v.  Hattan  (I) ; 
and  no  person  can  read  Lord  JTiurlow^s  reported  judgment  upon 
dns  salqect  without  observing  he  is  often  made  to  contradict 
bimaelC    I  think  the  true  result  of  the  decisions,  as  they  apply  to 
the  present  point  is  to  be  stated  thus :  where  a  testator  leaves 

two  testamentary  instruments,  and  in  both  has  given  a  l^;acy 


W  St^ed  SMpra,  p.  1001. 
(0  5Hadd.351. 


(k)  2  Vol.  686. 
(Q  Suproy  p.  1003. 
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WiMrelagades  ^^liciier  to  the  same  person,  the  Coart,  considering  that  he 
m  giTwi  by  ^Ijq  jj^g  twice  given,  must,  prim&faeiey  be  intended  to  mean  two 
montt, bot nor  gifts,  awards  the  legatee  both  legacies;  and  it  is  indifferentt 
atmpiiater,  whether  the  second  legacy  is  of  the  same  amount,  or  less,  or 
larger  than  the  first  But  i^  in  such  two  Instroroents,  the 
legacies  are  ntri  giTen  simphdter,  but  the  motive  of  the  gift  ia 
expressed,  and  in  both  instruments  the  tame  motive  is  expressed, 
and  the  tame  sum  is  given,  the  Court  considers  the  two  coin- 
eidenoes  as  raising  a  presumption,  tlmt  the  testator  did  not,  by 
the  second  instrument,  mean  a  second  gift,  but  meant  only  a 
repetition  of  the  former  gift.  The  Court  raises  this  presumption 
only  where  the  double  coincidence  occurs,  of  the  same  motive 
and  the  same  sum  in  both  instruments.  It  will  not  raise  it  if  in 
either  instrument  there  be  no  motive,  or  a  difierent  motive,  ex- 
pressed, although  the  sums  be  the  same ;  nor  will  it  raise  it,  if 
the  same  motive  be  expressed  in  both  instruments,  and  the  sums 
be  difiierent.  The  presumption  therefore,  cannot  be  raised  in 
this  case,  although  it  be  admitted  that  the  motives  are  the  same, 
inasmueh  as  the  smns  are  different ;  and  upon  th^  ftce  of  theae 
instruments  the  defendant  is  entided  to  bodi  sums.  This  reason- 
ing has  no  application  to  cases  where  the  second  instrument 
affi>rds  instrinsic  evidence  that  it  was  intended  by  the  testator  in 
subsdtuticm  of  the  first  instrument,  as  in  the  cases  of  the  Duke  of 
St*  Atbans  v.  Beaxclerh  (m).  Coot  v.  Boyd  (n),  and  the  late  case 
oH  Attofmey  General  v.  Harkg  before  me"  (o). 

In  Lardy.  Sutcliffe{p\  the  testatrix  by  her  will  bequeathed  as 
'follows ; ''  unto  my  nephew  Thomas  Lardy  fifty  shillings  a  month, 
for  the  term  of  his  natural  life,  to  be  paid  to  him  monthly  afi^er  my 
decease,  in  lieu  of  him  giving  up  all  other  notes  and  daima. 
Also  unto  my  niece  Mary  Knofmlesy  the  daughter  of  my  late 
niece  SaBy  Lord,  the  sum  of  ISOJL  to  be  paid  twelve  mondis  after 
my  decease,  if  she  is  then  living.  By  a  subsequent  codicil  the 
bequest  was  as  follows^  **  I  do  give  and  order  that  Mary,  the 
daughter  of  Jokn  Knoudes  have  2O0L  twelve  months  after  my 
decease,  if  she  is  then  living:  also  I  give  Sa^,  the  daughter  of 
Thomas  Lord,  2001  after  her  fi^thei^s  decease:  also  to  Thomas 
Lord,  I  give  and  order  that  he  shall  have  SL  a  month  the  time  of 
his  natural  life :  idso  I  give  unto  the  Chapel  at  M31  Wood  601., 
sBoAaU  other  things  to  be  paid  and  done  as  die  will  hereto  directs." 


(m)  2  Atk.  636.  (p)  2  Sim.  273 ;  see  also  l^roi^ 

(n)  2  Bro.  C.  C.  521.  v.  Ingram,  6  Sim.  197. 

(o)  4  Mfldd.  263. 
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Upon  a  bOl  by*  Thomas  Lord  claiming  both  monthly  payments^  Where  leMeitf 
Sir  Lancdoi  ShadtoeO,  V.  C,  decided  that  he  was  so  entitled  aiflEwW 
upon  the  aothority  of  the  last  case.  mentt,  but  noi 

The  subject  of  the  present  chapter  has  undeigone  elaborate  ***^^'^'*^' 

discussion  in  the  recent  case  of  Lee  v.  Fam  (q),  in  which  are 
fiwrnd  legacies  bequeathed  to  individuals  by  the  will  or  a  codicil, 
and  legiM^iea  in  some  instances  of  the  same,  in  others  of  a  different 
amoont,  afterwards  given  to  the  same  individuals  by  the  fint 
or  some  subsequent  codicil :  of  the  legacies  given  in  the  later 
instrument,  some  were  expressed  to  be  in  addition,  to  others  in 
■ibstitution  of  the  legacies  given  to  the  same  legatees  by  the  will 
or  piiar  codicil ;  while  others  were  given  smpUciter.  The  will 
ad  codicils  of  the  testatrix  Ann  fVaring^  are  fiiUy  set  out  in  the 
icpOTt  of  the  case.  The  matter  first  came  before  Sir  Jamu 
Wiffram,  V.  C,  on  a  separate  report  made  by  the  Master  relative 
only  to  some  of  the  legatees.  The  testatrix  had  by  her  will, 
imong  other  legacies,  given  to  thirteen  persons,  who  were  named 
in  one  sentence,  and  who  were  described  only  by  their  names  and 
leadenceg^  1002.  a  piece,  of  whom  jL  B.  was  one.  By  the  first 
oodidl,  after  vaiymg  some  of  the  bequests  in  her  will,  and  giving 
to  the  trustees  of  the  chapel  at  which  she  attended,  1002.  to  be 
hid  out  for  the  benefit  of  the  chapel,  the  testatrix  gave  the  said 
A.  R,,  describing  him  as  **  minister  of  the  said  chapel,**  the  sum 
of  \OOL9  and  thai  confirmed  her  wilL  By  a  third  codicil,  she 
gave  to  the  same  J.  B.  the  sum  of  \WL  **m  addition'*  to  what 
she  had  bequeathed  him  by  her  will:  and  in  this  codicil  she  con- 
firmed her  will  and  codicils,  distinguishing  the  will  firom  the 
oodicikk  By  her  fourth  codicil,  she  gave  to  the  same  A.  B. 
100^.  and  confirmed  her  will  and  codicils :  she  then  made  a  fifth 
oodidl  in  which  A*  B.h  name  did  not  appear,  and  by  that  also 
aha  oonfirmed  her  will  and  fonner  codicils.  The  l^;acie8  to 
A  B,in  the  third  and  fourth  codicils,  were  expressed  to  be  '*  in 
•dditioa''  to  what  she  had  before  given  him.  The  question  arose 
apoQ  the  will  and  first  codicil^  whether  the  le^K^y  in  the  first 
oodicil  was  a  mere  repetition  of  that  in  the  wilL  Sir  X  Wigram^ 
Ud  A.  B.  entitled  to  both  legacies,  observing  that  legacies 
fJBKu  by  different  instruments  to  the  same  l^tee  nmpUeiier  were 
camolative,  unless  the  effect  of  the  separate  gifts  was  contradicted 
bj  the  eoQstruction  of  the  latter  instrument,  or  by  {ffesumptum 
sf  law;  and  that  the  right  to  the  repeated  legacies  in  such  cases 
£d  not  depend  upon  a  l^;al  presumption,  but  was  found  in 


(g)  4  Hare,  201. 216,  &e. 
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Wberelegtctet  the  construction  and  efiects  of  the  instraments,  Ind  no  extrinsic 
by  different  in-  evidence  was  admissible,  to  prove  that  the  legatee  was  intended 

stnimcnts  are  ^  »  -r     •% 

Not  giyen  nm.    to-take  one  legacj  only.   His  Honor  then  said,  ^'It  does  not, 
^P^^^'  however,  follow  that  in  every  case  in  which  legacies  are  given 

by  different  instruments,  the  l^atee  will  be  entitled  to  claim 
as  many  legacies  as  there  are  instruments.  The  claim  may  be 
displaced  by  showing  that  the  instruments  contain  intrinsic 
evidence,  that  the  legacies  were  not  intended  to  be  cumulative, 
or  by  showing  that  the  case  is' of  that  class  in  which  Courts  of 
Law  raise  a  presumption  against  the  accumulation.  In  the 
present  case  it  has  not  been  suggested,  that,  if,  upon  the  con* 
struction  of  the  will  and  codicils,  A.  B.  is  entitled  to  the  legacies 
given  in  each  instrument  in  which  his  name  appears,  there  is 
any  legal  presumption  to  deprive  him  of  what  the  will  and 
codicils  give  him.  He  is  a  stranger,  and  I  may  observe  in  this 
case  as  I  did  in  StoMse  v.  Lord  Lawther  (r),  referring  to  Pym  v. 
Lochfer  («),  that  in  case  of  legacies  to  strangers,  there  is  no 
principle  upon  which  a  Court  of  Equity  should  incline  against 
cumulative  legacies.  Those,  therefore,  who  undertake  to  show 
that  one  legacy  only  was  intended,  must  show  that  such  is  the 
case  on  the  constniction  of  the  will  and  first  codicil,  and, 
failing  the  proof  of  that,  the  legal  right  must  prevaiL  By  the 
legal  right,  I  mean  the  right  arising  from  the  legacies  being 
given  by  two  separate  instruments,  that  is,  trom  there  being 
two  distinct  gifts."  His  Honor  then  proceeded  to  consider  the 
efiect  of  the  words  'Mn  addition,"  as  used  in  some  of  the  gifts 
and  omitted  in  others,  and  after  examining  the  various  cases 
applying  to  the  subject,  concluded  thus,  ^*  Upon  these  authorities 
it  is,  that  I  found  the  observation,  that  it  may  well  be  doubted 
whether  the  words  in  question  can  safely  be  relied  upon,  except 
in  corroboration  of  an  argument  arising  firom  other  circum- 
stances, whether  the  use  of  superfluous  words  in  one  part  of 
a  will,  is  alone  suflScient  to  reduce  the  proper,  effect  of  words 
in  another  part  of  the  same  instrument, — whether,  in  such  a 
case,  the  rule  exprenio  eorum  qtuB  tacite  insunt  nikil  operaturf 
ought  not  to  be  applied."  His  Honor  then  observed,  that  the 
argument  founded  pn  the  words  **  in  addition,"  was  met  by  the 
observation,  that  some  of  the  legacies  were  expressed  to  be 
given  in  lieu  of  those  given  by  the  will,  and  that  these  words 
were  omitted  before  the  bequest  under  discussion.  His  Honor 
also  alluded  to  other  circumstances  favourable  to  the  legatee's 

(r)  2  Hare,  424.  («)  5  Myl.  &  C.  29. 
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to  both  legacies,  (namely)  the  repetition  in  the  latter  in-  Wbere  legacies 
fltament  of  some  legacies  and  not  of  otheni,  implying  that  a  ^^^^^iJ^' 
benefit  is  intended  in  the  case  of  the  former  legatees  greater  not  given  nm- 

thsQ  in  the  case  of  the  latter,  and  that  the  circumstance  that  ^p^^^' 

the  difierent  legacies  carried  interest  from  different  dates,  was 
firvowable  to  the  claim  of  the  legatee  to  both.  The  case  came 
i^pin  before  the  Vice  Chancellor  on  exceptions  to  the  Master's 
general  report,  when  his  Honor  adhered  to  his  former  observa- 
tioD8»  and  stated  as  the  governing  principle  of  his  decision  that 
the  light  of  a  legatee  under  the  general  rule  of  construction  to 
aefenl  legacies  bequeathed  by  different  instruments  was  not 
vepeDed  bj  circumstances,  which  only  raised  a  mere  balance  of 
ligament  that  the  legacies  were  substitutional ;  that  the  pecuniary 
legatees  and  not  the  residuary  legatees  were  entitled  to  the 
benefit  of  the  doubt  which  the  form  of  the  bequests  had  created 
An  oigament  had  been  used  against  the  legatees  to  the  effect, 
that  the  points  of  resemblance  between  the  will  and  first 
eodidl  arising  out  of  the  giving  of  the  l^acies  in  question,  was 
flDch  that  the  codicil  was  to  be  taken  as  a  substitution  for  the 
will:  in  dealing  with  this  argument  his  Honor  proceeded  to 
aamine  the  case  of  the  Duke  of  &.  Albans  v.  Beauclerk^  and  the 
other  cases  mentioned  in  section  rv.  of  the  present  chapter,  dis- 
tingnishing  them  finom  the  case  before  him,  and  added,  *^  where 
aD  the  l^iatees  in  a  will  are  provided  for  by  a  codicil,  the  case  is 
open  to  the  aigument  that  the  testatrix,  may  have  intended  to 
nfastitate  a  codicil  for  that  int^pral  part  of  the  will  by  which  legacies 
are  given,  as  in  GiUetpie  v.  Alexander*  But  if  the  codicil  does 
not  extend  to  all  the  legacies  in  the  will,  and  no  explanation  can 
be  offered  why  some  are  named  in  the  codicil  and  oUiers  omitted, 
die  cases  assume  a  different  aspect  To  say  in  such  a  simple 
case  that  the  codicil  is  substitutionary  for  the  legatees  named  in 
die  codicil  itself  only  because  they  are  named  there,  is  not  to 
state  an  exception  to  the  rule,  that  legacies  by  different  instru- 
meDtB  are  cumulative,  but  to  deny  the  rule  itselE"  His  Honor 
sabsequently  added,  '*  Unless  I  am  in  error,  there  are  in  the  will 
Qododing  the  charity  legacies)  thirty-four  legatees  separately 
mentioned,  whose  names  do  not  appear  in  the  first  codicil,  and 
of  whidi  thirty-four  legatees,  twenty  are  not,  and  fourteen  are 
BiBied  in  subsequent  codicils ;  and  to  this  must  further  be  added 
the  observation,  that  the  will  contains  specific  legacies,  a  residuary 
dame,  and  the  appointment  of  executors  not  touched  by  the  first 
codidL  To  this  statement  there  is  an  additional  observation  not 
fitromaUe,  certainly,  to  the  claim  of  the  executors,  that  amongst 
▼0L.n,  F 
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the  seventeen  legacies  in  the  codicil,  to  which  I  have  just  adverted, 
are  some  which  it  is  next  to  impossible  to  treat  as  substitutions. 
I  allude  particularly  to  the  legacies  to  the  children  of  Harry 
Sherer,  which  are  said  to  be  substitutionaiy  for  legacies  to  the 
parent,  and  the  annuities  to  which  I  before  referred  Whatever 
conjecture  may  do,  it  appears  to  me  that  I  must  go  much  beyond 
any  decided  case,  if  I  were  to  hold  that  the  first  codicil  is  a 
substitute  only  for  the  legacies  mentioned  in  it."  His  Honor 
decided  accordingly  in  favour  of  the  legatees. 

Sect.  IV.  Where  the  legacies  are  given  by  different 
testamentary  instruments,  and  the  instrument  giving 
the  second  legacy  furnishes  intrinsic  evidence  that  the 
second  legacy  was  merely  given  in  substitution  of  the 
former,  and  not  intended  as  accumulative. 

The  precedinp;  observations  leadf  us  to  the  fourth  section, 
comprising  those  cases  wherein  the  second  instrument  has  been 
considered  as  furnishing  internal  evidence  of  an  intention  on  the 
part  of  the  testator  inconsistent  with  the  presumption  of  the 
second  gift  being  accumulative,  and  in  which  cases  the  presump- 
tion has  accordingly  been  repelled;  for  example,  where  the 
codicil  is  a  simple  repetition  of  the  will,  with  the  addition  of  one 
legacy  or  more;  or,  when  it  appears  that  the  latter  instrument 
was  made  for  the  purpose  of  explaining  or  better  ascertaining  the 
legacies  bequeathed  by  the  former  (t). 

The  case  of  the  Mayor,  &c.  of  London  w.  Russell  (»)«  is  an 
instance  in  illustration  of  the  preceding  proposition.  In  that 
case  Giles  Russell,  by  his  will  (among  other  things)  bequeathed 
his  goods,  jewels  and  household  stuff  in  his  house  in  Cokmak 
Streety  at  the  time  of  his  death,  together  with  1,000£  to  his  vrife 
Micka,  in  satisfaction  of  dower,  &c.  In  October,  1669,  he  wrote 
a  codicil  in  these  words:  ^*  Whereas  there  is  l,000£  given  to  the 
said  Micha  by  my  former  will,  I  do  now  give  \fiQOL  and  whatso- 
ever is  in  my  former  will  to  my  wife,  and  that  my  former  iTvill 
shall  stand  in  full  force,  notwithstanding  the  codiciL"  The 
testator  died,  and  then  his  wife;  and,  upon  the  question,  whether 
her  executors  should  have  both  the  1,000/1  and  1,600£  the  Court 
was  clearly  of  opinion,  that  they  should  have  only  1,600/.  and 


(f)   See  Meihuen  y.   Methueri,  2 
PhiUim.416;  4  Have,  217,  .per  Sir 


James  Wigram,  V.  C. 
(tt)  Finch  R.  290. 
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that  die  testator,  besides  the  specific  legades,  intended  to  give  tHieraWaciet 
his  wife  no  more,  and  therefore  decreed  accordingly.  *7  wconu  m- 

^  ^  "^  strument  sub- 

Again,  in  the  Duke  of  St  Albans  v.  Beauclerk  {y\  Diana  stitutiooal. 

Duchess  Dowager  of  St  AlbanSy  by  her  will  in  1734,  after  dis- 

posing  of  some  of  her  personal  estate,  expressed  her  intention  to  • ' 

dispose  of  the  residue  by  codicil  or  codicils,  which  she  directed 

to  be  part  of  her  wilL    In  1738  she  made  a  codicil;  in  1740  she 

made  two  others,  not  to  the  present  purpose ;  in  September  1741 

she  made  a  fourth  codicil,  under  which  the  particular  legatees 

daimed  additional  legacies ;  but  the  residuary  legatee  contended 

it  was  to  be  substituted  in  the  place  of  the  first  codicil     Lord 

Bwrdwicke  thought  it  a  case  of  very  great   difiiculty ;  in  his 

opiniofiy  he  stated  at  length  the  two  codicils ;  the  material  parts 

whereof  were  as  follows,  comparing  each  article  with  the  opposite 

eolumn. 


Fnunr  Codich.. 

Bj  Tiitae  and  in  pumiaaoe  of 
the  power  reserred  in  mj  last  will 
tad  testament,  I  do  declare  that  this 
vridag  shall  be  a  codicil  to  and  part 
rfmjwiD. 

IgiTe  and  bequeath,  viz. 
To  Lord  Hemry  Beauclerk       1,000Z. 
To  Lord  George        -        -    1,000/. 
7oLardAmberg        -        -    l,000t 
To  Lord  Vere  lOOL  worth  of  either 

pictures,  China,  or  Japan. 

To   Lord    Sidiiey    1002.    worth    of 

cither  pictores,  fbrnitore,  or  plate. 
To  Locd  Janet  1002.  of  plate,  books, 

or  fomitiire. 
To  Ujm  CaroSne  m j  single  stone 

diamood  ring. 
To  my  eldest  son  m j  mbj  ring. 
To  his  wife  my  emerald  ear  rings. 
To  Lady  Die  mj  mb  j  ear  rings 

with  pearl  drops. 
To  WMt   mj    woman,    5002.   for 

her  di%ent,  honest,  fidthfU  ser- 


FouBTH  Codicil. 
The  same  introdaction.  By  virtucf 
&c. 


To  Cayenne  IHckent  - 

-    2002. 

To  Die  Wirn       - 

-      202. 

To  Jamet  Bmcktma     - 

-      502. 

TbiliB%  the  cook 

-      502. 

To  Lord  Henry        *>        -        300/. 

To  Lord  Oeorge      -        -        8002. 

To'LordAttbery       *>        -        8002. 

To  Lord  Vere  1002.  worth  of  dther 
pictures,  China,  Japan,  or  furni- 
ture. 

To  Lord  Sidney  1002.  worth  of  either 
pictures,  plate,  or  furniture. 

To  Lord  Jamee  1002.  worth  of  fur- 
niture) China,  or  plate. 


These  l^;acies  were  given  in  the 
same  words  as  in  the  first  codiciL 


To  my  woman,  Webb,  6002.  for 
her  diligent,  honest,  faithful  ser- 
vices. 

To  Catherine  Dickens  -      2002. 

To  Die  Wise     -        -  -      1002. 

To  James  BvckaneU  -  -        502. 

To  FnmdsBiar        -  -        50/. 


(v)  2  Atk.686,  and  see  4  Hare,  240. 
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strument  sub- 
stitutioDtL 


Where  lenciet  "^^  ^  ^^  servants  one  year's  wages, 
by  seoonaiii- 

To  seTeral  persons  legacies  of  China. 

To  several  persons  small  legacies, 

both  specific  and  general,  of  whom 

no  notice  is  taken  in  the  fourth 

codicil. 

And  now  I  desire,  that  what  remains 

in  money,  &c.  may  be  applied  to  the 

best  use,    for   the    advantage    and 

increase  of  Miss  CaroKne  BeauderVa 

fortune,  which  I  leave  to  the  fidelity, 

discretion,  and  care  of  my  executors 

and  sons.  Lords  Sidney,  Vere,  Henry, 

Charge,  and  James, 


To  T.  Jones  202.  and  to  the  rest  of 

her  servants  one  year*s  wages. 
To  Lady  Die  all  her  China. 


And  now,  &c.  (same  as  in  the  first 
codicil),  which  I  leave  to  the  discre- 
tion, care  and  fidelity  of  my  execu- 
tors and  sons,  Lorda  Vere,  Sidney^ 
George,  and  Henry. 


After  a  very  elaborate  discussion  of  the  instruments  themselves, 
and  then  the  authorities  which  he  considered  applicable  to  the 
case,  his  Lordship  decided  upon  the  internal  evidence,  which  the 
second  instrument  furnished,  of  its  not  being  the  Duchess's 
intention  to  give  by  the  fourth  codicil  accumulative  legacies. 

Again,  in  Campbell  y.  Earl  <X  Radnor  {w)^  Elizabeth  Hutchesan, 
by  will  dated  1st  August,  1761,  gave  several  legacies,  among 
othersf,  to  Mary  Call,  lOJl,  also  to  Mary  Wooldridge  and  Barbara 
Smith  other  legacies.     By  a  codicil  dated  in  1768,  she  gave  to 
Mary  Call,  402;,  instead  of  10/.  in  the  will ;  to  Mrs.  fVoddridye, 
r      for  her  and  her  brother,  lOOil ;  to  Barbara  Smith,  2001     By  a 
second  codicil  in  1777,  she  gave  to  Mary  CaU,  AOL  instead  of 
\0l  in  the  will ;  to  Mary  Wooldridge  for  herself  and  family,  1001 ; 
to  Barbara  Smith,  300i    The  bill  prayed  that  the  second  codicil 
might  be  declared  to  have  revoked  the  first,  and  for  that  purpose 
it  was  contended,  that  the  second  codicil  was  made,  under  a 
variation  of  circumstances,  to  enlarge  some  of  the  legacies,  the 
testatrix  considering  the  first  codicil  as  being  to  be  immediately 
destroyed  after  the  execution  of  the  second ;  in  proof  of  which  it 
Parol  evidence,  was  proposed  to  read  the  evidence  of  Jackson  the  attorney,  who 
prepared  the  second  codicil,  but  this  was  rejected.    Lord  Lough-^ 
borough  said,  if  the  reading  of  the  evidence  of  Jackson  was  opposed 
there,  it  would  be  better  to  proceed  upon  it  in  the  Ecclesiastical 
Court  for  a  repeal  of  the  probate  of  the  codicil ;  that  evidence 
would  have  been  a  ground   to  exclude  the  codicil  from  the 
probate.     The  cause  stood  over,  and  coming  on  again  a  few 
days  after,  the  Lords  Commissioners  Loughborough,  Ashurst,  and 
Hotham  decreed  the  second  codicil  a  mere  substitution  for  the 


(lo)  lBro.C.  0.271. 
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first,  and,  therefore,  that  the  defendants  were  entitled  to  the  where  le^&des 
legacies  given  by  the  second  only,  ^Z^t^^ 

In  Moggridge  v.  ThachceU  (x),  the  testatrix  made  her  will  in  stitational. 
1779,  and  afterwards  added  four  codicils,  of  which  the  two  first 
contuned  legacies  to  the  same  persons  very  nearly  similar.     The 
first  question  was,  whether  those  legacies  in  the  second  codicil 
were  to  be  considered  as  additional,  or  as  mere  repetition.     The 
first  codicil  was  dated  the  12th  of  April,  1780,  and  was  in  the 
handwriting  of  the  testatrix,  and  was  to  the  following  effect; 
"  Codicil  to  my  last  will  and  testament,  which  I  desire  to  be 
taken  as  part  thereof:  I  give  to  PeUr  Trieket,  of  Craven  Street, 
KM.;  to  mUiam  Pollock,  oi Dauming  Street,  1002. ;  to  Elizabeth 
TkaekweU,  eldest  daughter  of  John  ThackweU,  600L  three  per 
text  consolidated  Bank  annuities,  with  the  dividends  to  accumu- 
late till  she  attains  twenty-one ;  to*  the  four  younger  daughters 
<f  John  TTiachweU,  40021  each  in  stock,  with  the  dividends  to 
accumulate  till  twenty-one ;  and  if  any  of  the  above  daughters  of 
John  ThackweU  died  before  twenty-one,   their  portions  to  be 
divided  among  the  rest;  to  George  ElUott  lOOL  over  and  above 
what  I  have  given  him  by  my  will.''   The  legacy  to  E.  ThackweU, 
as  it  stood  originally  in  the  first  codicil,  was  600/1  stock  generally, 
but  it  had  been  altered  by  striking  out  the  word  *^  stock,"  and 
iDteriining  in  the  handwriting  of  Robert  Woodford,  the  words 
"three  per   cent  consolidated  Bank   annuities.''    The  second 
codicil  was  in  the  handwriting  of  Robert  Woodford,  dated  the 
10th  of  May,  1780,  and  to  the  followivg  effect:  Codicil  to  my 
last  will  and  testament,  which  I  desire  to  be  taken  as  part  there- 
of: I  give  to  Peter  Tricket,  of  Craven  Street,  lOOi ;  the  same  to 
William  PoUock,  of  Douming  Street;   to  Elizabeth    ThachtoeU, 
eldest  daughter  of  John  ThackweU,  600/.  three  per  cent  consoli- 
dated Bank  annuities ;  and  I  order  my  executors  to  accumulate 
the  dividends  for  her  benefit,  to  be  paid  with  the  principal  to  her 
at  twenty-one ;  the  same  to  Judith,  another  daughter,  upon  the 
nme  terms ;  2,000£  three  per  cent  consolidated  Bank  annuities 
to  the  other  four  daughters  of  John   ThackweU,  to  be  divided 
equally  among  such  as  are  living  at  my  decease,  upon  the  same 
terms;  bat  if  any  die  before  twenty-one,  such  legacies  with  the 
aecumulalion  to  be  equally  divided  among  the  surviving  sisters; 
to  JSZbi  Pheatant,  51  per  annum  durmg  her  life,  more  than  I  have 
given  her  by  my  will ;  to  George  EUiott,  lOOL  more  than  I  have 
pven  him  by  my  will,  if  in  my  service  at  my  decease."    Both 
codicils  were  signed  by  the  testatrix,  but  not  attested.     By  the 


(x)  I  Ves.  jun.  464,  472. 
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Wbereloffaeiet  Other  two  codicils,  which  were  written  by  herself  EWatt  had  two 
stw'I^n"  tibl  ^^^^^  legacies,  viz.  50i  and  201 ;  and  the  testatrix  spoke  of  him 
stitutioiial.         in  high  terms.     Elliott  and  Pheasant  had  legacies  by  the  will 

Woodford  died  in  the  testatrix's  lifetime.  Farts  of  Lord  Thur^ 
law*s  judgment  are  reported  in  the  following  words:  *^  The  first 
question  is,  whether  the  legacies  are  to  be  considered  as  addi- 
tional, or  only  a  repetition?  The  question  arises  merely  between 
the  codicils.  With  regard  to  the  will,  the  codicils  are  certainly 
additional ;  but  tiie  question  is,  whether  they  are  so  with  respect 
to  each  other,  or  mere  repetition?  It  is  true,  the  general  pre- 
sumption is,  that  where  a  person  leaves  two  different  instruments, 
as  a  will  and  a  codicil,  or  two  codicils,  legacies  given  by  both 
to  the  same  persons  are,  generally  speaking,  to  be  considered 
as  additional;  and  that  presumption  is,  upon  the  other  side, 
checked  by  this,  unless  there  appears  to  be  some  intention  to  the 
contrary.  I  am  sorry  to  say,  it  is  left  by  former  determinations 
upon  very  indistinct  grounds  ;  and  it  is  a  great  inconvenience, 
when  a  question  of  this  kind  fidls  to  be  decided  upon  grounds 
not  distinct  But  it  is  impossible  now  to  lay  down  a  rule 
of  discretion,  without  departing  from  the  cases,  which  have 
established^  first,  that  the  second  instrument  is  additional  to  the 
first,  because,  primd  facie^  there  is  no  reason  why  the  second 
instrument  should  be  made,  unless  the  intention  was  to  add  to 
the  first ;  but  this  of  course  must  be  checked  by  this,  that  if 
there  be  evidence,  that  instead  of  addition,  it  was  intended  simply 
as  repetition,  it  is  not  additional ;  and  simple  repetition,  where  it 
is  exact  and  punctual,  has  been  regarded  as  sufficient  proof,  that 
it  is  only  intended  for  repetition ;  but  especially  if  beyond  that 
general  article  of  presumption,  the  second  affords  also  other  pre- 
sumption of  an  intention  to  make  it  to  explain  the  first ;  that  pur- 
pose, if  it  can  be  manifested  and  properly  produced,  by  the  foun 
of  the  second,  goes  a  muUo  magis  to  prove,  that  the  second  be* 
quest,  given  only  with  such  different  terms  as  serve  to  assbt  that 
purpose,  will  be  considered  as  a  stronger  proof,  that  they  are  the 
same  legacies  better  and  more  correctly  explained.  I  may  state 
at  the  outset,  that  certainly  it  was  not  intended  that  the  second 
codicil  should  be  a  substitute  for  the  first ;  that  is  clear,  because 
by  the  first  there  is  a  legacy  to  Woodford,  and  none  by  the 
second ;  and  there  is  no  expression  in  the  second  purporting  to 
adeem  the  legacies  given  by  the  first;  and  by  law  those  cannot  be 
adeemed  by  an  instrument  not  relating  to  the  first,  and  so  foreign 
to  it  as  the  second  codicil  is  in  this  case.  If  the  second  instrument 
makes  any  or  all  a  repetition,  it  must  be  because  the  second 
legacies  purport  to  expl^iin  the  first;   and  they  are  so  exactly 
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m  the  ame  words  as  to  nuse  aprobability  from  that  drcumstanoe;  Where legaeiet 
md  fltandiDg  in  the  context  they  are  apparently  an  intention  to  ^^^,^^b|^. 
recall  the  subject  and  repeat  the  instruments."  Then,  after  ttitutional. 
noticing  the  explanatory  alterations  in  the  second  codicil,  in  the 
bequests  to  Judiih,  and  the  other  four  daughters  of  ThaehweU, 
his  Lordship  continued;  '^It  is  justly  contended  upon  the 
bequests  to  EOiM  and  Pheasant^  that  by  the  circumstance  of 
leferriDg  in  each  of  these  to  the  will,  it  is  plain  she  meant  each 
to  apply  in  acdumulation  to  the  wilL  If  in  other  respects  these 
oodiols  were  so  framed,  that  the  presumption  would  haye  arisen 
finmn  no  other  quarter,  and  if  the  legacies  given  by  them  had 
been  upon  different  terms,  and  there  were  no  other  circumstance 
to  control  the  inference  firom  thence,  these  words,  *mare  than  I 
have gmnbjf  mg  toUV  i&  the  second  codicil,  might  have  applied 
to  both  the  will  and  codicil.  But  the  same  interest  being  given 
in  8o  oeariy  the  same  terms,  those  words  fiiirly  assist  the  in- 
fctmcp,  that  in  writing  the  second  codicil,  she  thought  she  was 
doing  the  same  thing  as  when  writing  the  first,  and  making  a 
gift  additional  to  the  will  only:  and  to  the  apparent  reason  for 
repeating  the  legacies  to  the  same  persons  may  be  added,  if 
neoessaiy,  that  the  same  person  who  wrote  the  second  codicil, 
began  to  write  the  interlineation  upon  the  first,  and  found  that  it 
would  too  much  obliterate  the  first,  and  probably  did  not  wish 
that  the  Iqjacy  to  hidlself  should  appear  in  his  own  handwriting, 
bat  rather  that  it  should  remain  in  her  s,  without  any  appearance 
of  meddling  on  his  part:  But  whatsoever  the  reason  may  be  (to 
keep  dear  of  too  remote  conjectures),  it  is  plain,  that  within  the 
ifMon  of  all  former  determinations,  there  is  too  much  evidence, 
that  instead  of  intending  this  as  additional^  becau^  there  is 
no  reason  why  she  should  make  it  unless  for  the  sake  of  addition, 
diere  is  a  very  distinct  reason  for  the  contrary,  and  that  becomes 
much  enfijrced  by  the  reference  to  the  will  only,  as  the  instru- 
ment under  whidi  EJUoU  and  Pheasant  had  legadea  Therefore 
each  is  ancillary  to  the  will  <»dy;  and  these  legacies  are  not 
ad£ti<MiaL 

In  AUm  V.  CaBow  ($),  Elizabeth  Metealf,  by  her  will,  m  1 774, 
gave  to  trustees  500L  to  be  invested  in  the  public  fimds,  in  trust 
to  p$Bj  the  interest  to  £•  Boiif/ield  for  life,  for  her  separate  use, 
and  after  her  death,  to  transfer  the  principal  to  and  among  all  her 
children  living  at  her  death,  the  children  of  a  deceased  child  to 
take  its  parent's  share ;  and  if  E,  Bouffield  died  without  leaving 
%  then  to  transfer  the  same  to  and  among  all  her  brothers  and 


(«)  3  Ves.  jun.  2S9. 
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WheralegadM  sisters  living  at  her  death ;  and  similar  legacies  were  given  for 
IZ^t^tibl  ^^®  benefit  of  the  two  sisters  of  E.  Bou^ld,  and  their  children. 
tUtutioiiaL  The  testatrix  made  two  codicils,  dated  in  1776  and  1780.  By 
the  former,  she  noticed  a  legacy  of  500Z.  given  in  her  will  to 
C.  Hobbs,  and  bequeathed  to  her  trustees  the/ter^A«r  gum  of  6QOL 
upon  the  like  trusts  for  the  benefit  of  the  said  C  HobbB^  to  be 
paid  to  her  at  such  time  and  manner  as  the  500/.  mentioned  in  the 
testatrix's  will  was  directed  to  be  paid  to  her.  In  the  second 
codicil  there  was  not  any  augmentation  of  the  legacies.  By  a 
third  codicil,  in  May  1785,  she  gave  to  the  three  children  of 
E.  Bousfieldy  then  deceased,  the  legacy  or  sum  of  500/.  in  the 
names  and  proportions  following:  200L  to  her  daughter,  C.  Boug- 
field;  150/.  to  her  son,  T.  Bin^field;  and  150L  to  her  son, 
G.  Bousfield^  payable  at  their  respective  ages  of  twenty-one,  with 
benefit  of  survivorship  upon  the  death  of  any  under  that  age; 
and  she  directed  that  the  5001  should,  immediately  after  her 
death,  be  invested  in  the  name  of  one  of  her  trustees,  to  be  laid 
out  for  the  use  of  the  legatees  in  some  of  the  public  funds,  in 
manner  and  for  the  purpose  therein  mentioned.  E.  Bcfi^field 
died  in  July  1782,  leaving  four  children,  Tlwimasy  Gwrge^ 
Cathervne^  and  Harriet^  who  were  all  living  at  the  date  of  the 
wiU.  In  Decenber  1782,  Harriet  died  an  infitnt,  without  issue ; 
and  in  1789,  Thomas  died  without  issue.  In  JprUi  1794,  the 
testatrix  died;  at  which  time  George  and  Catherine Bau^U  were 
the  only  surviving  children  of  E.  Bausfield,  The  question  was, 
whether  they  were  entitled  to  two  legacies  of  50021  or  to  a  single 
legacy  of  that  amount  only.  Lord  Ahanleyy  M.  R.,  after  noticing 
the  death  of  E.  Bausfield  as  afibrding  reasons  why  the  testatrix 
might  think  it  necessary  to  alter  the  disposition  of  50021  made  in 
her  fiivour,  proceeded:  ''It  is  impossible  to  suppose  she  (the 
testatrix)  could  have  meant  any  thing  more  than  a  distribution  of 
that  same  sum,  in  such  a  manner  that  the  whole  might  be  enjoyed 
by  the  three  children.  It  must  not  be  forgot,  that,  though  it  is 
unequally  divided,  each  takes  a  greater  interest  than  if  she  had 
permitted  the  will  to  remain.  It  was  ingeniously  pressed  for 
these  children  (and  we  must  in  these  cases  resort  to  small  cir- 
cumstances), that  this  is  not  a  case  of  augmentation  by  the  wiil^ 
but  by  a  codicil.  But  I  cannot  think  that  in  this  case  that  makes 
any  difference.  The  presumption  I  raise  is  fix)m  this:  that  in 
the  very  same  instrument,  where  she  did  mean  additional  bounty, 
she  has  said  so ;  and  when  I  consider  the  particular  circumstances 
of  this  case,  they  are  fully  sufficient  to  rebut  the  general  pre- 
sumption. I  agree  fully  with  Lord  Thurlowy  that  it  is  much  too 
late  to  contend,  that  simpUciter  legacies,  given  to  the  same  person 
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bj  two  instramentB,  bearing  different  dates,  (for  that  I  must  Vberelencies 
always  guard  it  with,  and  I  hope  the  Ecclesiastical  Court  will  not  rtromeTt  subl 
go  on  to  pitove  papers  without  date),  shall  not  be  an  accumulation,  stitutional 
HooUyy.  Hatton  {t)  is  so  fully  gone  into  in  Ridges  v.  Morissmi  («), 
that  it  is  not  necessaiy  to  state  it  It  has  not  escaped  my  atten- 
tion that  in  one  of  the  codicils  in  that  case,  but  not  that  upon 
which  the  qu^^tion  arose,  the  testatrix  uses  the  words  '^over  and 
abore."  James  v.  Semmens  {x)  shows  how  veiy  slight  circum- 
stances will  be  sufficient  to  rebut  the  presumption  the  law  makes. 
There  the  same  question  of  double  legacies  arose  in  a  Court  of 
law.  By  the  will,  an  annuity  of  101  was  given  to  the  wife, 
CaAerme  Semmens,  payable  yearly.  By  the  codicil,  in  which 
are  the  remarkable  words,  '  my  farther  will  is,'  the  same  annuity 
18  pven  out  of  the  same  estate  to  the  same-  person,  only  payable 
quarterly  instead  of  annually.  I  think  a  great  deal  more  argu- 
ment arose  upon  that  case  than  can  arise  upon  this;  for  my 
judgment  is,  that  there  is  internal  evidence  in  this  will  and  these 
codicils,  that  the  testatrix  had  in  contemplation  the  different 
sttoation  of  the  &mily;  that  they  could  not  take  the  whole 
benefit  she  intended;  and  she  sets  about  making  another  dispo- 
sition move  beneficial  and  more  definite  than  before.  Therefore 
I  am  of  opinion,  she  meant  the  second  dispodtion  to  be  a  sub- 
stitulion  for  the  other.  The  word  ^the*  cannot  weigh  in  this 
for  the  testatrix  uses  that  word  as  to  all  the  original 


Again,  in  the  case  of  Coate  v.  Boyd  (y).  Sir  Egre  Coate,  by  his 
willy  made  certain  provisions  for  his  wife.  Lady  Coote,  the 
defendant;  and  gave  several  legacies,  and  directed  his  residuary 
estate  to  be  laid  out  in  the  purchase  of  lands,  to  be  settled,  &c. 
Soon  after  making  his  will,  the  testator  went  to  the  JEast  Indies; 
and  in  October,  1780,  he  made  a  codicil,  by  which  he  confirmed 
Us  willy  and  gave  to  Lady  Coote  10,0001,  to  be  paid  within 
twelve  months  after  his  death;  he  also  gave  several  other 
legacies^  and  appointed  the  plaintiff.  Dean  Coote,  residuary 
legatee.  In  December,  1780,  he  made  another  codicil,  by  which 
he  gave  Lady  Coot^  10,000iL,  and  repeated  all  the  other  legacies 
in  the  former  codicil,  in  nearly  the  same  words  as  were  used  in 
the  fi»iner  codicil;  he  also  added  a  legacy  of  5,0002.  to  his 
goddaughter  A,  MonkUm,  and  appointed  his  brother^  the  plaintiff^ 


(0  S^pra,  p.  1003.  (x)  2  H.  Bl.  Rep.  213. 

(k)  Supra,  p.  1006.  (y)  2  Bro.  C.  C.  521,  528. 
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WiMreleffades  vesidaary  legatee.  The  codicUs  were  wrapped  ap  together  in  a 
^^M^  sheet  of  paper.  The  bill  was  filed  by  the  plaintiff,  as  executor 
stitutiond.        and  nendiiary  legatee,  praying  that  the  defendant.  Lady  Coote^ 

and  the  other  Iq^tees,  m^ht  accept  the  legacies  m  tiie  former 
codicil  m  full  satisfiMstion  of  then*  legacies.  Lord  Tkurhwy  C, 
expressing  his  entire  concurrence  with  the  argument  of  Mr. 
Justice  Aston,  in  Hooley  v.  HatUm  {z\  held  that  the  testator 
meant  to  leave  but  one  codicil,  and  only  to  add  the  legacy  to 
Miss  Mcnekton  (a).  Hb  Lord^ip  observed  that  it  would  be 
extraordinary  the  testator  should  repeat  exactly  the  same  l^;acie8 
to  persons,  standing  in  so  different  degrees  of  relationship  tahim 
as  the  several  legatees,  and  that  the  residuary  clause  should  be 
exactly  the  same  in  both;  the  last  codicil  therefore  alone  ou^t 
to  stand. 

The  case  next  in  order  is  Barclay  v.  Wavnwrigkt  (b) ;  there, 
Latham  AfTioldhtmng  made  his  will  on  the  15th  of  March,  1777> 
added  a  codicil,  dated  the  same  day  as  his  will,  and  attested  by 
the  same  witnesses,  wherein  he  gave  many  legacies;  he  after- 
wards made  a  second  codicil  dated  7th  of  December,  1778^ 
entitled,  ''A  codicil  to  be  added  to  and  taken  as  part  of  the  last 
will  and  testament  of  me  Latham  Arnold,  &cJ^  In  the  second 
codicil,  after  giving  additional  directions  respecting  the  carry- 
ing on  of  his  trade,  he  gave  equal  or  greater  legacies  to 
every  person  to  whom  he  had  given  l^acies  by  the  former 
instrument,  except  such  as  had  died,  or  ceased  to  be  in  that 
character,  in  respect  to  which  he  had  given  them  legacies,  and 
the  same  reason  was  given.  There  was  a  difference  between  the 
fiist  and  second  instruments  respecting  legacies  to  Joseph  Dean 
and  Miss  Careless ;  to  the  former  of  whom  an  annuity  of  1002. 
was  conditionally  given,  instead  of  200L  sterling.  A  person 
named  Waterman  also  had  a  legacy  by  the  will:  not  any  by  the 
first  codicil :  but  in  the  second  a  legacy  was  given  to  him  m 
addition  to  the  legacy  by  the  wiU  (c).  Lord  Alvanley,  M.  R., 
said,  *^  There  is  no  doubt  that  the  second  codicil  is  intended 
throughout  and  entirely  as  a  substitution,  and  he  accordingly 


(z)  Supra,  p.  1003.  similar  expressioxiB  applied  in  the 

(a)  See    4  Hare,    222,  per   Sir  second  instrument  to  some  of  the 

J.  Wigram,  V.  C.  legacies  therebj  given  and  omitted 

(h)  3  Yes.  jun.  462.  as  to  others,  see  RusseU  v.  Dicfuon, 

(c)  As  to  what  force  is  to  be  al-  2  Dru.  &  W.  133,  and  Lee  v.  Pain, 

lowed,  the  words  ^  in  addition,''  or  4  Hare,  201,  pp.  21 S,  233,  &c. 
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held  the  second  codidl  a  subetitation  for  the  other.      At  the  Where  legacies 
ooDcbsion  of  his  decision  he  stated  the  case  of  Fay  v.  Foy  (rf),  J'^'^oj  „^ 
upon  which  he  observed  there  never  was  any  decree^  and  that,  stitutional. 
therefixe,  it  most  never  be  cited  again. 

The  next  case  is  Osborne  v.  The  Duke  of  Leeds  {e).  The 
Duke  at  Leeds,  the  iather  of  the  defendant,  by  his  will,  dated  the 
23d  otJvMe,  1791,  devised  his  real  and  personal  estate  to  his  son 
and  heir  the  defendant,  then  Marquis  of  Carmarthen,  in  fee, 
sabject  to  the  payment  of  his  debts,  and  funeral  expenses,  and  to 
a  proviaon  for  the  Duchess,  and  also  subject  (among  other 
Iq^adee)^  to  the  payment  of  10,OOOiL  to  his  son  Lord  S.  G. 
(hbome  at  twenty-one,  and  10,OOOL  each  to  all  after-bom  chil* 
dren,  sons  at  twenty-one,  and  daughters  at  twenty-one,  &a, 
with  provisions  for  maintenance  during  minorities:  and  he 
appointed  the  defendant  the  Marquis  of  Carmarthen^  his  executor. 
By  a  codicil  in  1796,  the  testator  bequeathed  to  Lord  SL  G. 
Osbomej  all  his  stocks,  fiinds,  &c.  in  the  books  of  the  Bank  of 
England,  or  of  the  East  India  or  any  other  public  company.  By 
a  second  codicil,  he  gave  some  trifling  legacies.  He  made  a 
third  codicil  unattested,  dated  in  April,  1798,  as  follows: 
**  Whereas  I  have  by  my  will  given  the  sum  of  10,000L  as  a 
portion  finr  Lord  «S.  G,  OAame;  and  having  since  otherwise 
pnmded  for  him,  I  now  revoke  the  said  legacy ;  and  give  the 
nm  of  10,0001  to  my  dear  daughter  Lady  Catherine  A*  S, 
Osborne;  and  I  do  hereby  declare  this  to  be  a  codicil  to  my  last 
and  testament."  By  indentures  of  lease  and  release,  dated  in 
1797,  the  testator  had  conveyed  certain  hereditaments 
npoQ  trust  to  secure  Lord  S.  G.  Osborne  a  portion  of  10,00021 
lie  diildren  of  the  testator,  at  the  date  of  the  will,  were 
the  Marquis  of  Carmarthen  and  two  daughters,  respectively 
provided  for  by  his  first  marriage,  and  one  son,  Lord  S.  G. 
Osborne,  by  his  second  marriage.  Lady  Catherine  A.  S.  Osborne  was 
bom  a  few  weeks  before  the  date  of  the  third  codicil.  The 
testator  died  31st  January,  1799.  The  only  stock  standing  m 
hb  name  at  his  death  was  about  3,000iL  India  stoch:  Upon  the 
fain  filed  by  the  two  younger  children  against  the  executor,  the 
question  arose  upon  the  claim  of  Lady  Catherine  A.  S.  Osborne 
to  tiro  legacies  of  10,000iL  In  opposition  to  that  daim  the  Duke 
<Jl  Leeds  offered  parol  evidence  upon  the  subject  of  the  provision 
of  the  younger  children.     The  Duchess  of  Leeds  deposed,  that 

(^   1   Bro.  C.  C.  39S,  note;  1      minute  books,  bnt  this  case  is  not  to 
C»r*s  cases,  163.    The  Editor  has      be  found  in  either, 
■earched  the  Register's  entry  and         (e)  5  Yes,  869. 
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Where  lencies  five  weeks  after  the  birth  of  Lady  Catherine,  the  late  Duke  had 
mul^robl  informed  her  he  had  made  a  provision  of  10,000/.  for  her.  Other 
ftitudontl.        evidence  was  adduced  in  proof  of  the  testator's  intention,  in 

opposition  to  the  claim  of  the  double  legacy.  There  were  two 
questions,  first,  whether  Lady  Catherine  was  entitled  to  two 
legacies  of  10,000£,  or  to  one  only.  Lord  Mvanley,  M.  R.,  said, 
that  he  had  satisfied  himself  that  upon  the  true  construction  of  the 
will  and  codicil,  and  the  circumstances  under  which  they  were 
made,  there  was  no  necessity  to  resort  to  evidence,  to  support  the 
construction  of  the  executor ;  being  of  opinion,  that  the  legacy^ 
according  to  the  true  construction  of  the  will  and  codicil,  was  not 
to  be  held  accumulative,  but  only  a  gift  of  the  same  portion 
and  provision  by  the  testator  to  his  daughter  by  name,  to  which 
before  she  was  entitled  under  the  description  of  after-bom 
children.  Being  of  that  opinion,  it  was  for  him  to  say  litde  upon 
the  evidence,  which  he  should  have  found  great  difficulty  in 
admitting.  His  Lordship,  in  a  subsequent  part  of  his  judgment, 
gave  his  reasons  for  considering  the  internal  evidence  of  the 
instrument  and  the  circumstances  conclusive  against  the  duplica- 
tion  of  the  legacy,  and  concluded  by  citing  the  case  of  Heathcate 
V.  Heaihcatey  as  in  point 

Next  in  order  to  the  case  of  Currie  v.  Pye,  before  stated  {f\ 
is  the  case  of  Attorney  General  v.  Harley  {g).  The  testatrix, 
Ann  Newton,  executed  three  testamentary  papers,  by  the  last  of 
which  she  gave  legacies  to  the  same  persons  as  were  objects  of 
her  bounty  in  the  first  paper,  and  in  most  instances  to  the  same 
amount,  and  under  similar  qualifications.  In  the  first  was  the 
following  bequest:  ^^To  Martha  Harley  (whom  the  testatrix 
appointed  executrix)  for  attending  during  her  life  and  seeing  all 
these  directions  executed  during  her  life;  and  by  her  last  will 
and  testament  ordering  the  same  to  be  done  by  her  executors, 
1,000^^  In  the  third  testamentaiy  paper  were  these  words; 
^^To  Martha  Harley ,  tax  deducted  out  of  my  property,  1,000£» 
and  by  this  paper  the  testatrix  appointed  Martha  Harley  exe- 
cutrix." The  cause  came  on  upon  exceptions  to  the  Master's 
report,  who  had  reported  Martha  Harley  and  other  legatees 
entitled  to  double  portions.  Eight  exceptions  were  taken.  The 
other  exceptions  were  decided  upon  the  same  ground  as  the  first 
exception,  which  was,  that  the  Master  ought  to  have  certific^l^ 
that  according  to  the  true  construction  of  the  will,  the  latter  only 
of  the  legacies  to  Martha  Harley  was  payable.    In  support  of  the 


(/)  Supra,  p.  1001 ;  17  Ves.  462.  (jg)  4  Mad.  263. 
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excseptionSy  the  cases  below  Qi)  were  cited.  Sir  John  Leaxihy  V.  C,  where  legacies 
delivered  the  following  opinion :  "If  the  legacies  to  Mrs.  Harley  gj^^t  ^ 
were  alone  to  be  considered,  she  would  be  plainly  entitled  to  stitudonal. 
both;   but  the  question  here,  is,  whether  the  third  instrument 
does  not  afford  internal  evidence,  that  it  was  meant  by  the  testa- 
trix, not  as  an  addition  to  the  first  instrument,  but  as  a  substitution 
fix*  it.     It  begins  with  all  the  forms  of  the  first  instrument,  with 
the  same  expressions  of  religious  resignation,  nearly  in  the  same 
Vfords;    it  then  proceeds  to  appoint  Martha  Harley  her  sole 
executrix, by  the  same  description  as  in  the  first  instrument;  and 
it  then  pn>ceeds  to  give,  with  little  variation,  the  same  legacies, 
to  the  same  persons,  who  were  the  objects  of  her  bounty  by  the 
first  instrument.      I  think  the  inference  irresistible,  that  the 
testatrix  intended  the  third  iustrument  as  a  substitution  for  the 
first,  and  that,  therefore,  Mrs.  Harley  must  take  the  unconditional 
I^acj  of  1,000L  given  by  the  third  instrument,  in  the  place  of 
the  conditional  legacy  given  by  the  first.''    The  exception  was 
allowed.     To  the  preceding  class,  the  cases  cited  in  the  note  (z) 
may  be  added. 

Sect.  V.  On  the  admissibility  of  parol  evidence  to 
rebut,  the  presumption  in  favour  of  the  accumulative 
lega^s. 

We  proceed,  in  the  last  place,  to  inquire,  how  &r  parol  evi*  How  far  parol 
demce  is  admissible,  to  rebut  the  presumption  in  fitvour  of  the  ^^^i^to  re. 
second  l^acy  being  accumulative;   and  it  seems  now  settled,  but presmnp- 
that  it  is  not  admissible.  against  doable 

In  the  case  of  Osborne  v.  The  Duke  of  Leeds  (A),  the  question  l«g«»«^ 
was  fully  aigued ;  but  Lord  Ahardey  avoided  giving  a  decision, 
as  the  case  did  not  require  it  He,  however,  in  the  course  of 
his  judgment,  said,  that  he  should  have  had  great  difficulty  in 
admitting  it  His  Lordship  is  reported  to  have  expressed  himself 
in  the  fc^owing  words:  It  does  appear  most  clearly,  if  the  report 


(A)  ChrA  y.Meyrick,  Bidges  v. 
Jforruofi,  HooUy  v.  Aitttm,  Cooie  v. 
Boffd^  and  Bemfon  v.  Bewycn^  tupra. 

(0  CHOetjrie  v.  Alenaiderf  2  Sim. 
h  Sta.  14^ ;  Hemming  v.  Qwrfey^ 
IK 311;  1  Dow.  N.  S.  85;  1  Bligh, 
iV.  A  479 ;  iFWuer  V.  Byi^fV  1  Riis.  & 
JL90,  and  Mad.  &  Geld,  aoa,  m  M<i«; 
Grmi  V.  flieftf,  6  Sim.  891 ;  BoNey 


V.  Boltley,  2  Beav.  95 ;  Kidd  v.  North, 
14  Sim.  463 ;  aff.  2  Phil.  91 ;  MarHn 
y.  DrinkxoaUr^  2  Beav.  215 ;  Brutow 
V.  BriOoWy  5  lb.  289;  Wciah  v. 
Gladitoney  1  Fhil.  294;  BusseU  v. 
DuktOH,  2  Dru.  &  W.  183;  Lee  v. 
PoMy  4  Hare,  201,  288,  &c. 

(A)  5  Yes.   369,  380,  wproy  p. 
1021. 
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Howf«r|Nvol  is  rights  that  Lord  ITiurlaw,  in  Cooie  v.  Boyd  (l),  thought  it 
nSwfwTto^re.  admissible  on  either  side  (wi).  His  Lordship  did  admit  it  upon 
but  presnmp-  that  side^  upon  which,  if  this  plainti£p  is  right,  it  was  not  neces- 
against^ double  ^^9  ^^^  ^^  is  contended,  that  it  is  an  established  rule,  taken 
lepacicg.  from  the  Spiritual  Court,  that  two  legacies  are  accumulative,  if 

given  by  two  instruments.  If  that  is  a  rule,  I  admit,  I  canno^. 
raise  a  presumption  by  evidence  against  it ;  and  I  am  indiineopLt 
must  be  taken  to  be  a  rule.  But  in  Hooky  v.  Hatton  (n),  from 
which  that  is  taken,  the  authorities,  from  which  that  rule  is 
deduced,  had  no  idea;  but  that  evidence  is  admissible ;  and  it  is 
stated  by  the  writers  upon  the  Civil  Law,  tiiat  the  legacies  shall 
be  accumulative,  if  by  two  instruroeats,  unless  the  executor  can 
shew  evidence  to  the  contrary.  If  it  is  taken  as  a  rule  of  this 
Court,  it  would  be  a  violation  of  it  to  admit  evidence  to  raise  a 
presumption  against  it  I  should,  tiierefore,  if  it  is  taken  as  a 
rule  in  this  Court,  be  veiy  unwilling  to  let  in  evidence  against 
it,  first  for  die  executor.  It  was  taken  for  granted  in  many 
cases,  and  even  in  Hooley  v.  Hatton^  that  it  would  be  admissible; 
and  in  James  v.  Semmens  (o),  it  seems  from  one  passage  in  the 
report,  as  if  the  Court  doubted,  whether  parol  evidence  would 
not  have  been  admissible." 

The  question  came  before  Sir  John  Leachy  V.  C,  and 
called  for  a  decision  in  Hurst  v.  Beach,  before  stated  (p).  It 
was  the  subject  of  the  second  question  in  the  cause,  viz.  How 
tar  parol  evidence  was  admissible  to  prove,  that  the  testatrix 
meant  the  legacy  of  5002.  given  by  the  codicil  to  John  Beach,  as 
a  substitution  of  that  of  300/.  given  by  the  will:  a  case  was 
ordered  by  the  Vice  Chancellor  to  be  sent  for  the  opinion  of 
two  civilians;  and  he  observed,  *^If  the  case  is  not  determined 
by  decision  in  the  Ecclemastical  Court,  I  must  determine  it  by 
the  principles  of  this."  A  case  was  accordingly  sent  to  Dn 
SuxAey  and  Dr.  Lushington;  in  answer  to  which,  they  stated, 
they  were  not  aware  that  the  point  had  ever  received  any  decision 
in  their  Courts,  nor  indeed  been  the  subject  of  discussion. 

Upon  the  questions  thus  submitted,  and  the  opinions  being 
read,  his  Honor,  after  disposing  of  the  first  question  in  the  words 
before  given (jr),  fiirther  expressed  his  opinion  thus:   ''Upon 


(Q  Supra^  p.  1019.  (p)  Svpra^  p.  1007 ;  5  Mad.  851 ; 

(m)  Also  in  Bid^es  v.  Morrison^  see  HaR  v.  jStff,  1  Drn.  &  W.  94; 

JK/TTO,  p.  1006.  Lee  v.  Potn,  4  Hare,  201, 216. 

(n)  Supra^  p.  1003.  (q)  Supra,  p«  1007. 
(o)  2  H,  Bl.  219. 
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the  question,  whether  evidence  is  admissible  to  prove  that  the  How  hr  paml 
testatrix  did  not  mean  that  the  defendant  should  take  both  sums,  evidence  ad- 

'  mimbie  to  r^ 

there  are  no  decisions  in  the  Courts  of  Equity.  There  are  butpresump- 
obHer  dicta  for  the  admission  of  such  testimony ;  but  in  The  l^^n^'^<^ie 
Duke  of  Leeds  v.  Osborne,  the  point  was  fully  argued,  and  Lord  legxaee. 
Jkanley  appears  to  have  inclined  against  receiving  it  !(  did 
not,  however,  become  necessary  there  to  decide  the  question. 
It  18  to  be  collected  from  the  Digest,  that  it  was  admitted  by  the 
Civil  law.  This  Court  has  no  original  jurisdiction  in  testamen- 
tary matters ;  it  acts  with  respect  to  them  only  upon  the  ground 
of  administering  a  trust;  and  is  bound  to  adopt  in  questions  of 
legacy  the  principles  and  rules  of  the  Ecclesiastical  Court  I 
found  it  necessary,  therefore,  to  direct  inquiry  to  be  made  in 
that  Court  upon  this  point,  and  the  answer  that  I  have  received 
i^  that  no  decision  has  taken  place  there  upon  this  question, 
and  that  no  setded  opinion  is  formed  upon  it  It  remains  then 
to  be  considered  upon  the  principles  of  evidence,  which  are  re- 
ceived in  our  own  law.  Our  primary  principle  Is,  that  evidence 
is  not  admissible  to  contradict  a  written  instrument  In  some 
cases  Courts  of  Equity  raise  a  presumption  against  the  apparent 
intention  of  a  testamentary  instrument,  and  there  they  will 
receive  evidence  to  repel  the  presumption:  for  the  effect  of  such 
testimony  is  not  to  show  that  the  testator  did  not  mean  what  he 
has  siud,  but  on  the  contrary,  to  prov^that  he  did  mean  what  he 
has  expressed.  Thus,  where  the  Court  raises  the  presuniption 
against  the  intention  of  a  double  gift,  by  reason  that  the  sums 
and  the  motive  are  the  same  in  both  instruments,  it  will  receive 
evidence  that  the  testator  actually  intended  the  double  gift  he 
has  expressed.  In  like  manner  evidence  is  received  to  repel  the 
presumption  raised  against  an  executor's  tide  to  the  residue,  from 
the  circumstance  of  a  legacy  given  to  him,  and  to  repel  the  pre- 
sumption that  a  portion  is  satisfied  by  a  legacy.  In  all  these 
cases  the  evidence  is  received  in  support  of  the  apparent  effect  of 
the  instrument,  and  not  against  it  Here  the  evidence  tendered 
is  not  in  support  of  the  apparent  effect  of  the  instrument,  but 
directly  against  it  This  codicil  leaves  unrevoked  the  former 
legacy  of  300L  to  the  defendant,  and  makes  to  him  a  further 
sabstantive  gift  of  500iL  The  evidence  tendered  is,  that  the 
testatrix  did  not  mean  this  as  a  further  gift  of  500L  but  meant  to 
substitute  the  5002.  in  the  place  of  the  former  300/L  I  am  of 
opinion,  therefore,  that  such  evidence  cannot  be  received  without 
breaking  in  upon  the  primary  rule,  that  parol  evidence  is  not 
admissible  ayamst  the  expressed  effect  of  a  written  instrument'* 


1026  Of  the  Satisfaction  and  Bdease        [Ch.  xvn. 

How  for  parol  ^  Martin  v.  Drinkwater  {r\  a  case  of  substitutional  legacy, 
evidence  ad-  Loyj  Lcmgdole^  M.  R.,  has  stated  the  rule  upon  the  admissibility 
butpretump-  of  parol  evidence.  ''  I  consider  the  rule  as  settled;  you  are  at 
^^g^doable  ^^^1  ^o  prove  the  circumstances  of  the  testator,  so  &r  as  to 
legacies.  enable  the  Court  to  place  itself  in  the  situation  of  the  testator  at 

the  time  of  making  his  will,  but  you  are  not  at  liberty  to  prove 

either  his  motives  or  intentions." 


CHAPTER  XVIL 


Of  the  satisfaction  and  release  of  Debts  by  Legacies. 

WHERE  a  person  indebted  bequeaths  to  his  creditor  a  legacy 
equal  to  or  exceeding  the  amount  of  the  debt,  which  is  not 
noticed  in  the  will,  die  Courts  of  Equity,  in  the  absence  of  any 
intimation  of  a  contrary  intention,  have  adopted  the  rule,  that 
the  testator  shall  be  presumed  to  have  meant  the  legacy  as  a 
satisfaction  of  the  debt  This  rule,  however,  though  long  well 
established,  has  frequently  been  disapproved,  upon  the  ground 
that  a  satisfactory  reason  cannot  be  assigned,  why  the  testator 
should  not  have  intended  a  benefit  to  his  creditor  beyond  the 
amount  of  his  debt,  in  those  cases  where  there  has  not  been  a 
deficiency  of  assets.  Consequently,  a  strong  disposition  in  the 
Court  has  been  repeatedly  evinced  to  form  exceptions,  where 
the  nature  of  the  gift,  or  other  circumstances  attending  it,  have 
furnished  grounds  for  inferring  an  intention  on  the  part  of  the 
testator,  contrary  to  that  assumed  by  the  rule.  But  where,  on 
the  other  hand,  a  creditor  bequeaths  a  legacy  to  his  debtor^  and 
either  does  not  notice  the  debt,  or  mentions  it  in  such  a  manner 
as  to  leave  his  intention  doubtful,  and  after  his  death  the  securi- 
ties are  found  uncancelled  among  the  testator's  effects,  the 
Courts  of  Equity  do  not  consider  such  legacy  as  necessarily,  or 
ewenprirndfacie^  a  release  or  extinguishment  of  the  debt;  but 
requires  evidence  clearly  expressive  of  the  intention  to  release 
the  debt :  and  if  such  intention  do  not  appear  clearly  expressed 
or  implied  on  the  face  of  the  will,  evidence  from  other  sources 
will  be  admitted  to  prove  the  release  of  the  debt  The  subject 
of  these  preliminary  observations  will  be  discussed  in  the  present 

chapter,  under  the  following  heads : 

^         -II...  —  ' '  ■  ~  ^— ^—  1 1    '    I  I 

(r)  2  Beav.  215. 
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Sbct.  I.  Where  the  legacy  operates  as  a  satisfaction 

of  the  debt  due  by  the  testator  to  the  cre- 
ditor-legatee. 

1. — When  the  legacy  is  given  simpliciter,  and  is  of 
tile  same  nature  ajs  the  debt^  and  of  equal  or 
greater  amount 

2. — Where  it  operates  as  a  performance  of  a  cove- 
nant 

Sect.  II.  Where  the  legacy  has  not  been  deemed  a 

satisfisM^tion  of  the  debt. 

1. — Where  the  legacy  is  of  less  amount 

2. — Where  a  difference  is  made  in  the  time  of  foy^ 

ment  of  the  legacy  and  that  of  the  debt 
3. —  Where  of  a  different  nature,  either — 

A. — ^s  to  the  subject  itself — or 

B. — As  to  the  interest  given. 
4s —Where,  though  of  the  same  nature,  a  particular 

motive  is  assigned  for  the  gift 
6. — Where  the  debt  is  contracted  subeequentlj  to  the 

making  of  the  wHL 
6. — Where  the  legacy  is  coDtingent  or  uncertain. 
7. —  Where  the  debt  is  contingent  or  uncertain. 
8.  —  Where  there  is  an  express  direction  m  tite  wUlfor 

the  payment  of  dAts. 

Sect.  III.  Inquiry  how  far  the  doctrine  of  satisfac- 
tion is  affected  by  the  relation  subsisting 
between  the  testator  and  the  creditor- 
legatee. 

1. —  Where  the  legatee  is  a  servant^  and  herein,  of 

the  admissibility  of  parol  evidence, 
2. — Where  the  legatee  is  a  child,  and  herein,  the  die- 

tinction  between  a  legacy  and  an  advancement 

of  a  portion  by  the  parent 

Sect.  IV.  Where  a  legacy  by  a  creditor  to  his  debtor- 

legatee  does  or  does  not  operate  as  a  release 
or  extinguishment  of  the  legatee's  debt, — 
and  herein  of  the  effect  of  appointing  a 
debtor  executor. 
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b^debtoJ^if      Sect.  I.  Where  the  legacy  operates  as  a  satisfaction 
creditor  is  a  of  the  debt  du€  bv  the  testator  to  the  creditor- 

satisfaction  of  ,  *^ 

his  dei>t  legatee. 

When  If^^  1,  When  a  testator  being  indebted  bequeaths  to  his  creditor 
eiter,  of  same  a  legacj^  simpKciter^  and  of  the  same  nature  as  the  debt,  and  not 
eqnd^  mater  ^°^°g  within  the  Other  exceptions  stated  in  the  second  section 
in  amount  than  of  this  chapter,  it  has  been  held  a  satisfaction  of  the  debt,  when 
the  legacy  is  equal  to  or  exceeds  the  amount  of  the  debt 

Thus  in  Brown  v.  Dawson  (a),  Henry  Dawwn  prevailed  on  his 
wife  to  join  with  him  in  selling  7L  10&  per  annum  of  her  jointure, 
and  afterwards  6L  lOs.  per  annum  more.  Henry  Dawson^  haying 
given  two  notes,  that  his  executors  should  pay  her  those  two 
sums  during  life,  made  his  will,  and  gave  her  14/L  per  annum  fer 
life,  and  the  Court  held  that  the  bequest  was  a  satisfaction  of 
the  notes. 

So  in  Fowler  v.  Fowler  (ft),  where  the  legacy  exceeded  the 
debt:   the  deceased  husband  of  the  defendant,  by  settlement 
before  the  marriage,  settled  100/.  per  annum  in  trust  for  her 
separate  use,  for  pin  money.    Two  years  arrears  having  become 
due,  the  husband  made  his  will,  and,  after  expressing  great 
affection  for  his  wife,   gave  her  a  legacy  of  6001     After  the 
making  of  the  will,  another  year's  arrear  was  incurred,  and  then 
the  husband  died.     The  question  was,  whether  the  500L  legacy, 
being  more  than  what  was  due  for  pin  money,  should  be  deemed 
a  satis&ction  for  the  arrears?    Firsts  it  was  admitted  by  Lord 
Talbotf  C,  to  have  been  the  general  practice,  that  where  there 
was  a  debt  due  from  the  testator  to  a  third  person,  and  the 
legacy  given  to  such  person  was  as  much  or  more  than  the  debt, 
such  legacy  should  be  a  satisfaction  of  the  debt    That  this  being 
established  as  a  rule,  it  would  be  of  very  ill  consequence  to 
unsettle  or  alter  it,  because  no  counsel  would  know  how  to  advise 
his  client ;  though,  had  it  been  res  integray  his  Lordship  said  he 
would  hardly  come  into  it.    That  it  had  been  urged  with  great 
reason,  in  opposition  to  the  maxim,  *^  that  a  man  ought  to  be  just 
before  he  was  bountiful,"  that  where  there  were  assets,  the  tes- 
tator might,  with  as  much  reason,  be  (^onstrued  both  just  and 
Parol  eridence.  bountifuL     Secondly ^  that  although  in  some  cases,  parol  evidence 
had  been  allowed,  to  show  that  the  testator  intended  to  give  such 
legacy  exclusive  of  the  debt,  yet  his  Lordship's  opinion   was, 
not  to  admit  such  evidence,  for  then  the  witnesses  and  not  the 

(a)  Pre.  Chan.  240.  (6)  3  P.  Wms.  853. 


^ 
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testator,  would  be  makers  of  the  will  (c).    Thtrdfy,  that  such  bemg  where  legacy 
the  general  rule,  and  no  precedent  adduced  to  show  that  the  case  ^j^^*°^'* 
of  a  wife  was  an  exception  to  it,  his  Lordship  thought  that  the  latufaction  of 
legacy  given  to  her,  being  larger  than  the  debt,  ought  to  be     ^  ^  ^' 
ooosidered  a  sads&ction  of  it:  But  fourthfy,  that  the  legacy  could  ^ISm  «•^S^ 
not  be  pretended  to  be  a  satisfaction  of  a  debt  incurred  after  the  eUer,  of  same 
dale  of  the  will,  and  which  at  that  time  might  possibly  never  ^l^^r  greater 

become  doe.  ^  amount  than 

So  also  in  Gojfnan  v.  fFood  (i),  the  testator j  by  his  will,  gave 
to  the  plaintiff  Jnn  Foley,  the  wife  of  the  plaintiff  Oaymm, 
5002.  then  60OL  to  charity,  and  appointed  Griffiths  and  Wood 
eiecatoTB.  After  making  his  will,  the  testator  contracted  debts 
with  the  plaintiff  Arm,  and  gave  her  his  bond  for  securing  20021 
By  a  codicil  he  revoked  the  charity  legacy  of  500L  and  gave  the 
■id  )esfpcj  to  the  plaintiff  Ann,  over  and  above  the  50021  given 
to  her  by  the  will,  and  also  gave  to  her  all  his  ready  money  and 
haok  bills,  and  did  not  dispose  of  the  residue.  The  defendant 
Griffiths  renounced;  Wood  alone  proved  the  will,  and  possessed 
the  penooal  estate,  and  paid  the  bond  debt  to  the  plaintiff  Ann. 
The  bill  was  filed  by  the  plaintiff  for  payment  of  the  two  legacies 
Tie  defendants  insisted,  that  the  legacy  given  by  the  codicil  was 
a  aatiabction  of  the  debt  of  200/.  due  by  bond  to  the  plaintiff 
AmL  The  question  was,  whether  the  rule  of  satis&ction  took 
place,  or  whether  there  was  any  consideration  to  take  it  out  of 
the  general  rule?  Sir  Thomas  Clarke,  Master  of  the  Rolls  said, 
that  the  general  rule,  though  admitted  to  have  long  prevailed, 
had  not  escaped  censure.  When  all  creditors  and  legatees  were 
hy  the  will  directed  to  be  paid,  if  the  personal  estate  were  not 
nfficient,  they  were  to  be  paid  pari  passu  till  the  time  of  Lord 
JMnghamj  C,  when  he  declared,  that  a  testator  must  be  sup- 
poaed  just  before  he  was  bountiful,  and  therefore  directed  the 
creditan  to  be  paid,  and  if  the  personal  estate  were  not  suflScient, 
die  legatees  were  to  abate.  The  bequest  of  the  50021  by  the 
co&il  must  be  taken  as  an  original  bequest,  that  there  was 
Dodiing  in  that  case  that  took  it  out  of  the  general  rule,  and  as 
to  the  defendant's  having  paid  the  debt,  it  made  no  difference. 
That  the  defendant  must  have  an  allowance  out  of  the  plaintiffs 
kgacy  of  what  he  paid  for  the  debt :  and  the  decree  vras,  that 


(c)  SeiMBPdB  V.  Lord  SomarM,  128, 125,  BdtB  edition ;  2  P.  Wma. 
■ad die  ol)servatiooa  there  apom  the  130;  Free.  Chan. S94,  and  Oraham 
•daJMioo  o/ evidence,  6  Yea.  321.         v.  Orahami  infra,  p.  1081  $  Stroud  y, 

(i)  1  Dick.  331 ;  also  1  Yes.  sen.      Stroud^  7  Man.  &  Gr.4l7. 

G  2 
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Where  legMjr  the  legacy  of  500JL  given  to  the  plaintiflp  Ann  by  the  codicil^  was 
S^toH.*t^"  to  be  considered  and  deemed  a  satisfiiction  of  the  bond  for  200/, 
satisfaction  of    given  by  the  testator  to  the  plaintiff  (e). 

the  debt. 

perfwm^M^of      ^*  Where  the  legacy  operates  as  9i  performance  of  a  covenant. 

a  oovenant.  This  is  illustrated  in  die  case  of  Wathen  v.  Smith  (f)^  which 

in  some  respects  is  a  new  case.  There  J.  Wathen^  in  his  marriage 
settlement,  covenanted  that  his  heirs,  &c.,  should  pay  to  his 
intended  wife,  Elizabeth  lyOOOiL  within  six  calendar  months  after 
his  decease^  for  her  own  use  and  benefit*  The  marriage  took 
effect,  and  J.  WaiheUy  by  his  will,  gave  his  wife  EUzabeth  l,000il 
to  be  paid  to  her  within  three  calendar  months  after  his  decease, 
for  her  own.use  and  benefit;  the  testator  also  bequeadied  to  his 
wife  several  specific  legacies,  and  also  the  interest  of  the  residue 
of  his  estate  to  her  for  life,  &c  He  also  directed  all  his  just 
debts,  &c.  to  be  paid  :  and  Sir  Thomas  Pbimer^  M.  R.,  decided 
that  the  legacy  was  a  satisfaction  of  the  covenant ;  observing,  that 
the  case  was  one  of  intention,  but  the  intention  to  perform  the 
covenant  was  to  be  presumed,  unless  there  were  special  circum- 
stances to  repel  that  presumption.  His  Honor  thoa^t  that 
Chancejfs  case  (^)  did  not  apply  there ;  and  that  the  provision 
for  the  wife  by  the  settlement  was  not  a  debt  within  the  sense  in 
which  the  testator  must  be  understood  to  use  the  word  *^  debts  " 
in  his  will.  His  Honor  also  distinguished  the  present  from  the 
case  of  Haynes  v.  Mice  (A). 

Sect.  II.  Where  the  legacy  has  not  been  deemed  a  satis- 
faction of  the  debt. 

Where  legacy  From  the  rule  itself,  as  illustrated  by  the  cases  detiuled  and 
hM^!^t^*i^  referred  to  in  the  first  section,  we  next  proceed  to  consider  its 
a  satisfaction  of  exceptions,  from  the  number  of  which  we  may  easily  account  for 

the  small  proportion  of  those  establishing  the  rule. 
VHiereof  less        1.  And^r^^  it  may  be  deemed  settled,  that  where  the  legacy 
SiTd^ur*"     is  of  less  amount  than  the  debt,  it  shall  not  be  deemed  a  part 

payment  or  satis&ction. 


(e)  See  Oraham  v.  Oraham^  next  &Coll.  (E.),  403,  in  which  a  covenant 

page.  in  a  settlement  on  the  first  marriage 

(/)  4  Mad.  325.  for  payment  of  portions  was  held 

(g)  1  P.  Wms.  40S,  infra^  and  see  satisfied    by  a  provision  for  their 

Mr.  C<Kr*B  note.  payment,  made  by  ths  settlement  on 

(h)  I  Bro.  C.  C.  129,  nl/ro,  p.  a  second  marriage. 
1036,  see  also  Jones  v.  Morgan^  2  Yo. 
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Thus  in  Gofion  v.  MUb  (t),  the  testator  bequeathed  to  B.  400L  Where  legacy 
in  M  aatisfection  of  all  he  could  claim  from  him,  and  charges  his  ^^^J^xZ  iTo* 
real  estate  with  the  payment  of  his  debts.      The  debt  which  the  a  satisfaction  of 

tha  debt. 

tntiUnr  owed  B.,  with  an  arrear  of  interest,  amounted  to  80021,  

but  was  barred  by  the  Statute  of  Limitations.     The  Lords  Com-  "^^f^^ 
munooeis  held  the  land  liable  to  the  whole  debt  debt. 

Again,  in  Graham  v.  Graham  (J),  the  plaintiff  claimed  three 
anouities  given  bj  her  husband's  &ther :  the  first  a  grant  by  deed 
of  lOiL  per  annum  for  a  term  of  ninety-nine  years,  on  condition 
that  she  maintained  her  son,  and  which  was  charged  on  a  par- 
ticnlar  estate ;  the  setond  of  6^.  per  annum,  during  her  widowhood, 
giTen  by  bond ;  the  third  by  his  toill,  of  lOL  per  annum  charged 
generally.  Lord  Hardwickey  C,  observed;  ^^The  question 
is,  whether  the  latter  annuity  can  be  considered  as  a  satis&ction 
far  either  of  the  other  two  granted  in  his  life  ?  For  both  tc^ther 
tmoQOting  to  1621  per  annum,  that  being  but  \0L  per  annum,  cannot 
Ua  satisf action;  nor  can  it  be  for  the  lOL  annuity  granted  by 
deed;  although  there  are  several  cases  in  which  the  Court  leans 
apnnst  double  provisions  on  the  foot  of  parity  between  them. 
Tbou^  it  18  voluntary  in  respect  of  his  grandson,  it  is  not  so  in 
napect  of  his  daughter-in-law,  who  being  by  agreement  to  main- 
tain her  iniant  son  for  it,  otherwise  to  cease,  is  considered  as  a 
podiaser ;  and  the  grandson  would  have  a  right  to  come  into 
eqoity  by  prochein  amy,  for  maintenance  thereout.  As  to  the  6L 
annuity,  which  was  nothing  but  a  debt  on  his  estate,  I  think  the 
hat  will  be  a  satisfaction  for  it;  for  the  person  so  indebted  gives 
by  his  will  a  better  annuity,  which  falls  within  all  the  rules 
catablished  of  satis&ctions.  If  it  were  a  bond  for  payment  of  a 
groea  sum,  and  he  gave  an  equal  or  larger  sum  by  his  will,  it 
voold  certainly  be  a  satisfaction.  I  do  believe  the  intent  was,  as 
has  been  said  for  the  plaintiff,  to  increase  his  bounty ;  and  he 
has  done  it,  by  giving  an  additional  1021  per  annum  to  the  first 
Itt  As  to  what  was  further  said  (that  the  Court  will  not  hold 
vhat  18  given  by  a  will,  a  satisfaction  for  either,  where  several 
dungs  are  given  before),  there  might  be  a  great  deal  in  it ;  and 
dierefore  if  he  were  chaigeable  with  two,  and  devised  an  annuity 
ecjoal  to  onej  I  should  not  have  thought  it  a  satisfaction  for 
either;  bat  it  should  accumulate.  But  he  was  not  a  general 
debtor  fi>r  both,  only  for  the  621  annuity;  having  granted  the  10/. 
annoitjr  by  way  of  charge  on  a  particular  estate,  and  really  for  * 


(0  Free.  inCh.  9;  S.  C.  2  Vern.      Eq.  Ca.  Ah.855, 
HI ;  see  alao  Stamooif  v   Stffles,  2  (j)  1  Yes.  sen.  263. 
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Where  legacy  the  benefit  of  the  grandson ;  8o  that  he  was  debtor  only  for  the 
J7*^^J°^^  other;  and  having  given  a  higher,  it  cannot  be  distinguished 
asatisfaction  of  from  the  cases  of  satisfaction." 

the  debt. 

Where  time  of      2.  The  next  exception  is  where,  though  the  debt  and  leffacy 

payment  dif-  .  ,  ^,  .         i./i  ...  .. 

ferent.  are  of  equal  amount,  there  is  a  difference  m  the  times  of  payment, 

so  that  the  l^acy  may  not  be  equally  beneficial  to  the  legatee, 
as  the  debt. 

Thus  in  Atkinson  v.  JVebb  (A),  the  wife  of  the  plaintiff,  having 
served  Lady  Pratt  twenty-five  years  as  chambermaid,  and  being 
much  in  her  favour,  and  having  married  the  plaintiff  by  Lady 
Pratfs  encouragement,  Lady  Pratt  gave  her  a  bond  for  3002L 
conditioned  to  pay  her  and  her  husband  202L  per  annum  during 
their  lives,  and  the  life  of  the  survivor,  payable  quarterfy  at  Sir 
Francis  ChikTs  shop,  firee  fix)m  all  deductions.     About  five  years 
afterwards,  Lady  Pratt  bequeathed  annuities  to  several  persons, 
in  satis&ction  of  the  like  annuities  secured  by  bond,  and  gave 
20L  per  annum  to  the  plaintiff's  wife,  to  be  paid  kalfyearfy  at 
Lady  Pratfs  mansion  house,  chargeable  on  such  lands,  &c  :  but 
took  no  notice  of  the  2021  per  annum,  secured  to  her  by  bond. 
Upon  the  circumstances  of  the  case,  the  Court  declared  that  the 
plaintiff's  wife  was  entitled  to  both  the  annuities,  because  that 
given  by  the  will  was  not  so  advantageous  to  her  as  the  other, 
the  one  being  to  be  paid  quarterly,  the  other  half-yearly  ;  the 
one  here,  the  other  on  the  land ;  one  free  fi'om  all  deductions ; 
the  other  liable  to  taxes,  as  being  charged  upon  lands;  and. a 
devise  implied  a  bounty,  that  the  annuities  which  were  intended 
in  satisfaction  of  the  like  annuities,  were  so  declared  in  the  will, 
which  this  was  not. 

So  in  the  case  of  Nxcholls  v.  Judson  (/),  WilUam  Lowe,  in  order 
to  reward  the  good  services  of  Ann  ManseU,  who  had,  lived  with 
him  a  great  number  of  years,  gave  her  a  bond  in  1728,  for  pay- 
ment of  3002.  and  interest, iipon  a  certain  day;  and  in  1731  paid 
her  1 OOZ.,  part  of  the  30021,  and  all  interest  In  1736,  he  by  his 
will  gave  to  trustees,  all  his  messuages,  lands,  &c  utuate,  &c  for 
two  hundred  years,  upon  trust  to  raise  and  pay  to  Ann  ManseU, 
within  tioo  years  after  his  death,  200L  ;  and  subject  to  the  term, 
he  devised  the  same  premises  to  the  plaintiff  in  fee.  He  also 
devised  other  lands  to  the  same  trustee  for  three  hundred  years, 
,  upon  trust  to  pay  200Z.  to  Ann  ManseU,  within  one  year  after 
his  death;  in  other  parts  of  his  will  he  gave  her  plate,  linen. 


(A)  Free.  Chan.  236.  (Q  2  Atk.  300. 
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&&  and  other  personal  legacies.     The  executors  of  the  testator  where  legacy 
[Mid  part  of  the  bond  debt  to  Ann  during  her  life.     The  prayer  J7  *^*^*^^^  *^^ 
of  the  bill  was»  that  the  legacies  to  Ann  ManseU  might  be  decreed  a  satisfaction  of 

a  satisiaction  of  the  bond,  and  that  the  defendant,  her  executor,  .  -. 

might  lefiind  such  sums  as  he  had  received  in  part  payment  of  payment  dif. 

die  debt  from  the  executors.     The  Master  of  the  Rolls  said,  ^^^^^ 

'^  And  though  the  general  rule  is,  that  a  I^acy  which  is  greater, 

or  as  great,  as  the  debt,  shall  be  taken  to  be  a  satis&ction,  and  is 

too  well  established  to  be  shaken  now;  yet,  in  late  cases,  where 

there  are  circumstances,  or  a  presumption  that  the  testator^s  inten- 

tioQ  was  not  that  the  legacy  should  be  an  ademption  of  the  debt, 

Ae  Court  has  leant  against  the  role,  so  far  as  to  hold  it  not  to 

be  a  satis&ction.     So,  in  the  [Mresent  case,  the  testator's  directing 

that  the  200iL  and  200JL  should  not  be  paid  tUl  one  or  two  years 

after  ^hU  deatky  is  a  very  considerable  circumstance  in  favour  of 

Mn.  ManseU^  and  shows  strongly,  that  the  intent  of  the  testator 

ms  not  that  it  should  go  in  satis&ction  of  the  debt ;  for  the  bond 

was  payable  immediately^  and  the  testator  had  no  right  to  suspend 

the  payment  of  a  debt,  though  he  might  suspend  his  l^acy : 

and  though  executors  have  a  year  allowed  them  to  pay  legacies, 

jet  that  does  not  extend  to  debts,  but  they  are  liable  to  be  sued 

tbe  moment  after  the  testator's  death ;  so  that  the  payment  of 

dieae  legacies  at  a  future  time  is  extremely  material,  an4  takes 

this  case  out  of  the  general  rule.     Besides  too,  I  am  inclined  to 

tfaink  this  is  a  conixngent  legacy ;  for  the  trustees  being  directed 

to  pay  it  within  two  years  and  one  year,  does  not  oblige  them  to 

pay  it  sooner ;  and  if  the  legatee  had  died  before  the  time  of 

payment,  it  would  have  sunk  in  the  land,  for  the  benefit  of  the 

plaintiff,  according  to  the  settled  rule  of  this  Court,  with  r^;ard 

to  legacies  charged  upon  land:  and  as  the  rule  of  ademption 

has  never  been  carried  so  far,  as  to  take  in  a  contingent  legacy,  I 

muBt  decree  Hmt  tbe  defendant,  that  the  devise  of  the  200il  and 

20(ML  is  not  a  satis&ction  of  the  bond. 

Again  in  the  case  of  Mathews  y*  Mathews  (m),  Admiral  Mathews 
bad,  upon  his  marriage,  settled  a  real  estate  of  300^  a  year,  in 
atrict  settlement,  so  as  to  make  his  first  son  tenant  in  tail  After- 
vaidfl^  by  deed  in  1733,  which  was  an  agreement  between  the 
father  and  son,  upon  the  marriage  of  the  latter,  by  which  the  father 
agreed  to  take  800il,  part  of  the  &rtune  of  tbe  son's  wife,  and  to 
make  a  settlement  to  this  effect ;  that,  in  consideration  of  the 
80(NL  he  diould  within  one  month  afterwards,  convey  to  trustees 

(m)  3  Ves.  sen.  635. 
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When  legacy  for  a  term  of  years  oert»n  lands,  to  secure  60L  a  year  to  the  aon, 
hfs^c^tor!^  and  800i  to  the  younger  children  of  the  son,  to  be  paid  at  such 
asatUfactioD  of  days,  times,  manners  and  portions  as  the  son  should  appoint,  and 

*.*_! in  de&ult  thereof,  to  be  paid  to  them  equally  at  twenty'-ane,  or 

paymem'dtf.*^  marriage,  with  benefit  of  survivorship  among  them ;  and  if  he 
ferent  had  no  child,  the  800L  was  not  to  be  raised.     Admiral  Mathews, 

by  his  will  in  1749,  divised  700Z.  per  annum  to  his  son,  upon 
condition  that  the  son,  within  twelve  months  after  the  testator's 
death,  should  convey  the  whole  fiunily  estate,  for  better  securing 
to  the  testator's  sister-in-law  ji.  B.  lOOL  per  annum  for  life,  which 
he  had  before  given  her  out  of  the  lands,  and  on  condition  that 
the  son  should  confirm  the  will,  otherwise  the  TOO/,  annuity  was 
to  cease :  and  the  testator  also  made  a  very  large  provision  for 
his  grandchildren  at  their  offes  of  twenfy^five,  or  marriage.  One 
of  the  questions  was,  whether,  as  the  provision  for  the  grand- 
children by  the  will  considerably  exceeded  that  by  the  settlement, 
the  provision  under  the  vrill  was  not  a  satis&ction  of  the  800L 
in  the  settlement  ?  Sir  Thomas  Clarke,  Master  of  the  Rolls, 
observed,  "  The  deed  in  1733,  was  a  contract  between  father  and 
son,  so  as  to  make  the  son  and  his  family  purchasers  firom  the 
father,  and  created  a  debt  owing  firom  the  &ther  to  them.  As  to 
the  wife,  she  has  clearly  received  no  satis&ction  for  that  debt 
contracted  to  her.  As  to  the  children,  the  rules  of  satisfaction 
are  well  settled  and  known ;  and  it  is  strange,  how  that  general 
rule  came  to  be  established ;  that  is,  where  a  debtor  by  his  will 
gives  a  larger  or  equal  benefit,  it  is  extraordinary  to  say,  that  if 
the  estate  is  sufficient  for  both  debt  and  bounty,  the  testator, 
upon  the  rule  of  constructive  sads&ction,  should  not  intend  both. 
However,  that  rule  has  been  so  settled,  and  not  broke  in  upon : 
yet  the  Court  dislikes  it  ao  much,  as  to  lay  bold  of  any  minute 
.  circumstance  to  take  it  out :  as  that  the  thing  in  sadsfiurtion 
should  be  as  certain  as  to  the  duration  and  commencement  of  it, 
otherwise,  though  ten  times  larger  given  by  the  will,  it  will  not 
be  held  a  satisfaction.  I  remember  a  case  before  the  Lord  Chan- 
cellor, where  an  old  lady,  indebted  to  a  servant  for  wages,  by 
will  gave  ten  times  as  much  as  she  owed,  or  was  likely  to  owe  ; 
yet,  because  made  payable  in  a  month  after  her  own  death,  so 
that  the  servant  might  not  outlive  the  month,  although  great 
odds  the  other  way,  the  Court  laid  hold  of  that  By  the  articles 
in  1733,  the  children  were  entitled  to  800il,  so  as  that  every 
child  must  have  had  part  of  it  By  the  will,  he  has  given  twenty 
times  as  much  in  the  whole  among  them :  but  then  it  is  so  given 
them,  that  if  they  do  not  arrive  at  twenty*five  years  of  age,  or  do 
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not  maiTj,  they  T?ouId  be  entitled  to  nothing.   It  fidls  not  within  Wbera  legacy 
the  rales  of  satis&ction.  to  which  the  Court  has  adhered;  and  it  ^▼«<l«]>;torto 

'      ^  ,  'his  creditor  net 

18  too  much  to  say,  the  children  are  not  entitled  to  both."  a  satisfaction  of 

Again,  in  the  case  of  Clark  v.  Sewell  (n),  Edward  Godfrey  ^^.^^ — 

bequeathed  2,0004  to  trustees,  to  pay  the  interest  to  his  wife  for  Myment™if^^ 
life^  and  after  her  death,  the  benefit  of  the  principal  to  his  son ;  ferent. 
botifhe  died  under  the  age  of  twenty-one,  then  he  gave  it  to 
liis  daughters,  and  made  the  defendant  and  two^other  persons 
executors.  The  son  attained  twenty-one,  and  became  entitled 
to  die  2,00021  The  executors  were  directed  by  the  will  to  carry 
on  die  testator's  trade  of  a  brewer,  so  that  they  permitted  the 
2,00021,  as  well  as  the  rest  of  the  estate,  to  continue  in  the  trade. 
The  son,  after  he  had  attained  twenty-one,  still  carried  on  the 
tTKle  on  the  foot  of  the  same  stock  which  was  left  by  his  &ther. 
The  son  afterwards  made  his  will,  without  reference  to  that  of 
Ub  fiidier,  and  gave  a  legacy  of  10,0007.  upon  tnists  different 
fiom  those  his  &ther  had  limited  of  the  2,000/;  for,  after  the 
interest  of  the  10,000/  to  his  mother  for  life,  he  gave  the  principal 
to  lus  sister  SetcelTs  children,  and  charged  it  upon  all  his  real  and 
personal  estate,  and  to  be  paid  to  trustees  in  a  month  after  his 
deaOu  The  son  died  soon  afterwards,  and  the  plaintiff,  ^s  devisee 
of  the  mother,  claimed  the  interest  of  the  2,000/.,  as  well  as  the 
interest  of  the  10,000il:  and  Lord  Hardimche^  C,  observed: 
^  The  consequence  of  die  son*s  carrying  on  the  trade  with  his 
&ther^8  stock  was,  that  the  2,000il  was  a  debt  due  upon  his 
fcther's  estate  in  his  hands,  or  more  directly  and  properly  a 
demand  upon  his  father^s  executors.  There  is  no  pretence  to  say, 
that  the  principal  of  the  10,000/.  can  be  a  satisfaotion  of  the 
ptincipa]  som  of  2,000il  to  the  mother,  nor  is  there  any  thing  in 
the  will  that  declares  this  to  be  a  satisfaction  of  the  interest  of 
the  2,00OiL  But  the  point  of  time,  it  is  said,  is  so  trifling,  it 
being  only  a  month,  that  no  r^ard  should  be  paid  to  it ;  but 
though  a  small  one,  yet  it  is  a  circumstance  the  plaintiff  has  a 
r^t  to  lay  hold  of,  to  take  this  out  of  the  cases  which  have  been 
deemed  a  satisfaction ;  for,  according  to  the  rule  of  this  Court,  a 
legacy  that  ought  to  be  deemed  a  satisfaction  must  take  place 
jminediately  after  the  death  of  the  testator:  for  the  debt,  whether 
of  a  principal  sum  or  for  interest,  is  due  at  the  death  of  the  testa- 
tor, and  therefore  the  legacy  must  be  so  too."  His  Ix>rdship 
decreed,  that  the  2,000/1  must  be  considered  as  a  debt,  and  the 

(n)  8  Atk.  96. 
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Wheralegioy    legacy  of  the  interest  of  10,00011  was  no  satisfiiction  of  the 

&*.;!SS!::*i"*««-*<>^**2.oooi 

AMtiifecticm  of      In  the  case  of  Hayne$  ▼•  Mko  (o),  upon  the  manriage  of  James 

-?— ! and  Susatmah  Mico,  in   1743,  the  husband  gave  a  bond  to 

JJSintdlf.*^   trustees  in  600i,  conditioned  to  leave  to  the  wife  300t  (being 
wmL  the  wife's  fortune),  pcnfobk  in  a  month  after  kU  deaths  in  case  she 

survived  him.  After  the  marriage,  the  husband  setded  a  house 
to  the  use  of  himself  for  life,  remainder  to  his  wife  for  life,  which, 
together  with  the  300£,  was  to  be  in  bar  of  dower.  By  his 
wUl,  he  gave  to  his  wife  5002»  payable  within  eix  manthe  after  hie 
deoeaee;  also  a  house  in  fee,  the  house  in  which  they  lived  for 
life,  and  several  other  specific  legacies;  and  died  in  1773.  In 
1776,  the  wife  died ;  and  her  will  being  litigated  in  the  Ecclesi- 
astical Court,  occasioned  the  delay  in  bringing  this  suit,  which 
was  instituted  by  the  wife's  representatives  against  the  nephew 
and  residuary  legatee  of  Jamesy  for  the  two  sums  of  6QOL  and 
300il ;  die  sole  question  being,  whether  the  legacy  of  500il  woe 
or  toas  not  a  saiiefactUm  of  the  300il  secured  by  the  bond.  Lord 
Thurhwy  C,  decreed  in  fevour  of  the  plaintiff,  that  this  legacy 
was  not  a  satisfiiction  of  the  300il  secured  by  the  bond :  and 
his  Lordship  is  reported  to  have  considered  the  subject  first  in 
the  light  of  a  debt,  and  held  that,  so  considered,  the  l^acy  could 
not  be  deemed  a  satis&ction;  the  debt  being  payable  in  one 
month,  the  legacy  in  six  (/i). 

The  present  exception  is  further  illustrated  by  the  case  of 
Jeojcock  V.  FaJkener  {q\  In  that  case,  Thomas  Crowdery  in  1764, 
gave  a  bond  to  trustees,  reciting  that  he  was  desirous  of  pro- 
viding for  fThomas  Crowdery  his  natural  son,  then  about  four 
years  old,  and  conditioned  that  his  executors  diould,  six  months 
after  his  decease,  pay  the  sum  of  5,000JL  to  the  trustees  for  the 
use  of  JTiomas  Crowdery  the  interest  to  be  appUed  for  his  main- 
tenance and  education  tiB  twenty-one,  and  the  principal  then  to 
be  paid  to  him;  but  if  he  should  die,  living  the  fether,  or  under 
twenty-one,  then  not  to  be  paid.  In  1778,  TTumuu  Crowdery 
the  father,  made  his  will,  and  gave  the  defendants,  the  trustees, 
all  his  estates  in  trust  to  pay  legacies,  and  to  lay  out  1.1,0002.  on 
securities,  and  to  apply  200/.  per  annum  to  the  education  of 
TTumas  Crowdery  the  son,  till  twenty^fivey  and  then  to  pay  him 


(o)  1  Bro.  C.  C.  129.  msrks  on  the  above  case,  1  8 wan. 

(p)  See  Sir  Thomas  Htmer'B  re-      219,221. 

(q)  1  Bro.  C.  C.  295. 
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the  ISjOOOL;  bot  if  he  should  marry  between  twenty-two  and  where  legacy 
twenty-five,  and  should  die,  to'pay  die  whole  to  the  issue;  and  bwo^Stor^ 
if  he  died  unmarried  before  twenty-five,  he  gave  the  whole  over;  a  satisfwstkm  of 
the  residue,  so  fiur  as  15,00021  to  Caleb  Jeacack  for  life,  with     ^ 
remabder  to  his  children;  but  if  the  residue  exceeded  15,000£,  ^y^J^,ff 
then  half  the  surplus  to  go  to  Thomas  Crawder,  the  other  half  to  went, 
JeaeocL    The  bill  was  filed  by  Jeacoch,  praying  that  the  legacy 
given  to  Themas  Crowder  by  the  will  might  be  declared  to  be  in 
aatisfaction  of  the  sum   secured  by  bond:    and  evidence  was 
offered  on   the  part  of  the  plaintifip,  to  prove  a  conversation 
between  the  testator  and  one  of  the  parties.    But  the  evidence 
was  rejected,  and  Lord  Thurlow^  C,  observed,  that  the  testator 
chose  to  ^ve  the  legacy  to.  the  child,  until  he  should  be  twenty- 
five  years  of  age ;  but  he  gave  it  over  as  effectually,  if  he  died 
without  issue  between  twenty-one  and  twenty-two,  as  if  he  died 
before  twenty-one.     The  intent  of  the  testator,  collected  on  fiur 
grounds,  that  the  party  should   not  have  both,  was  the  only 
ground  on  which  such  a  decree  as  was  required  could  be  made. 
The  bond  there  was  not  satisfied  by  the  legacy;  the  15,000/. 
most  be  applied  to  the  trusts  of  the  will.     This  decree  was  after- 
wards confirmed,  upon  a  rehearing,  by  Lords  Commissioners 
langhbarough^  Ashurst,  and  Hoiham. 

In  the  case  of  Adams  v.  Lavender  (;),  in  the  Exchequer, 
Richard  Adams,  in  pursuance  of  a  bond,  entered  into  previously 
to  his  marriage  with  Mary  Adams,  executed  a  second  bond  to 
trustees,  to  pay  to  them  in  his  lifetime,  or  immediately  after  Ms 
decease,  500L ;  the  trusts  of  which  were  for  Richard  Adams  for 
his  life ;  and  immediately  after  his  decease,  for  his  wife  for  life ; 
and  after  their  deaths,  for  the  children  of  their  marriage ;  and 
if  no  issue,  for  the  survivor  of  the  said  Richard  Adams  and  Mary 
his  wife;  subject  to  the  payment  of  expenses  incident  to  the 
execution  of  the  trust  By  his  will,  R.  Adams,  after  directing 
that  ^aU  his  just  debts  should  be  fuOy  paid^  gave  to  the  de- 
fendant.  Lavender,  and  another,  (among  other  things),  his  house- 
hold goods,  fiimiture,  &c,  upon  trust  for  his  wife  for  life.  He 
also  gave  to  the  same  trustees  all  his  monies  in  fimds,  upon  trust 
to  raise  and  pay  thereout  l,000il  sterling  to  his  wife,  tcitkbi  six 
calendar  months  after  his  decease,  for  her  own  absolute  benefit 
The  testator  also  gave  a  leasehold  house,  and  the  residue  of  his 
personal  estate,  in  trust  for  his  wife  for  Ufe.     He  died  without 

(q)    1  M«Clel.  &  Y.  41 ;    see  also   Goldmid  y.    Goldsmdj  1  Swan.      \ 
219. 
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Where  legicy  having  iBsue  by  bis  wife,  to  whom  tbe  1,00021  was  paid :  and 
h^  ^t^c^  ^  "P^*^  ^^  ^"^  ^^^  *^®  payment  of  tbe  600L  also,  tbe  question  was, 
a  satiflfactioiior  whether  the  1,000£  was  a  satisfaction  of  the  500/.  secured  by  tbe 
^^^^  bond.    Alexander^  C.  B.,  decided,  that  the  widow  was  entitled  to 

When  ^^  <^  the  legacy,  and  the  debt  likewise :  and  after  observing  that  he 
ferent  did  not  consider  the  case  of  Haynes  v«  Mico  (r)  overruled,  as 

stated  at  the  Bar,  said,  that  he  thought  the  case  before  him  was 
much  stronger  than  that,  for  these  reasons:  that,  besides  the 
circumstance  that  the  legacy  given  by  the  will  was  payable  six 
months  after  the  death  of  the  husband,  while  the  sum  secured  by 
the  bond  was  payable  in  his  lifetime,  or  immediately  after  his 
decease,  this  case  included  both  the  grounds  of  decision  relied  on 
by  Lord  Kenyan^  in  Devese  v.  Pantet{s)\  viz.  the  direction  that 
all  just  debts  should  be  ftiUy  paid;  and  the  circumstance  that 
there  might  have  been  other  persons  than  the  wife  to  a  great  ex- 
tent interested  in  the  bond  debt,  if  the  testator  had  had  children 
between  his  will  and  his  death;  or  if  his  widow  had  been 
enceifUe  at  his  death  (t).  His  Lordship  also  observed,  that  the 
trustees  were  interested  likewise  in  respect  of  their  right  to  be 
reimbursed  the  expenses  of  the  trust 

In  Foster  v.  Evans  (ic),  the  &ther,  on  the  marriage  of  his 
daughter,  and  tbe  husband  gave  bondj  for  3,000/.  each  to  the 
trustees,  upon  tbe  trusts  of  the  settlement;  the  father  by  his 
will  gave  3,000il  to  the  trustees  of  his  will  to  invest  in  Govern* 
ment  or  real  securities,  and  stand  possessed  of  the  trust  funds, 
upon  the  same  trusts  for  the  benefit  of  his  daughter,  her  husband 
and  their  issne,  as  by  the  marriage  settlement  were  '^  expressed 
and  declared  of  the  said  trust  monies,  stocks,  funds  and  securities 
comprised  in  such  settlement"  At  the  death  of  the  father,  the 
principal  and  some  of  the  interest  were  due  on  his  bond.  Upon 
the  question,  whether  the  legacy  of  the  3,00021  was  a  satis&ction 
of  the  bond.  Sir  Lancelot  Shadwellj  V.  C,  decided  in  the  nega- 
tive, expressing  his  opinion  that  it  appeared  on  the  &ce  of  the 
will,  that  the  testator  did  not  intend  the  legacy  should  be  a 
satis&ction  of  the  bond;  as  the  settlement  was  clearly  in  his 
recollection  when  he  made  his  will;  and  that  if  he  had  intended 
the  bequest  to  be  a  satisfaction  of  his  bond,  he  would  have  so 
declared. 

It  is  open  to  observation  that  this  inference  is  not  necessary ; 


(r)  Supra,  p.  1036.  (0  See  Wright  v.  Fearri$,  3  Swan. 

(«)  7n/ra,  p.  1048.  681. 

(«)  6  Sim.  15. 
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and  that  there  is  ground  to  contend  that  by  bequeathing  the  where  legacy 
aune  amount  as  that  for  which  his  bond  was  given,  (though  that  Jy  *  ^^JJ^J  m^ 
of  itself  is  not  a  sufficient  indication  of  intention),  and  for  the  a  satisfaction  of 

tho  debt. 

sune  purposes,  and  by  mentioning  the  settlement  monies  (not 


before  noticed  in  the  will)  as  **  said  trust  monies,"  &c.,  the  testator  !I[J^„*j^?^ 
intended  the  legacy  as  a  satisfiustion.  The  word  said  is  not  ferent. 
reported  to  have  been  adverted  to  in  the  argument,  or  in  the 
judgment ;  but  as  the  will  does  not  previously  mention  the  settle- 
ment monies  there  is  no  meaning  in  the  word  "said  trust 
numies"  unless  the  testator  considered  himself,  as  giving  the 
identical  sum  by  the  will  he  was  under  obligation  to  give  by 
liis  bond,  and,  therefore,  by  him  called  ^said^  setdement  monies, 
and  that  he  was  substituting  the  sum  given  by  the  will  in  Ueu 
and  satisfiiction  of  that  secured  by  his  bond. 

In  the  later  case  of  Hales  v.  Darell  (o),  the  testator  had  for 
valuable  consideration  granted  to  his  two  sisters  annuities  of 
300£  a  year  each  during  their  Uves  payable  in  January ^  Jpril^ 
hfy  and  October,  By  his  will  he  gave  his  widow  an  annuity  in 
lieu  of  an  annual  sum  payable  to  her  under  her  marriage  settle- 
ment and  of  dower,  he  directed  his  debts  to  be  paid;  and 
bequeathed  to  one  of  his  sisters  an  annuity  of  9007.,  and  to  the 
other  an  annuity  of  SOOil  for  their  separate  use,  payable  on  the 
nsoal  quarterly  days  of  payment  Sir  K.  Bmce,  Y.  C,  in 
deciding  thai  the  annuities  of  300il  were  not  satisfied  by  the 
annoides  given  by  the  will,  but  that  the  testator's  sisters  were 
entitled  to  both,  thus  expressed  himself  "  the  question  appeiars  to 
me  to  be  a  question  of  satisfaction ;  and  although  there  are  un- 
fortunately, incoufflstent  authorities  which  seem  applicable  to 
this  subject,  it  sufficiently  appears  that  primd  facie  the  testator 
most  be  taken  to  have  intended  bounty ;  and  that  gifts  even 
more  than  equivalent  in  beneficial  interest  to  satisfy  the  obliga- 
tiona,  are  not  to  be  deemed  satisfaction,  if  there  are  circumstances^ 
even  slight  circumstances,  which  lead  to  a  difierent  conclusion. 
Now  here  the  testator  has  directed  the  payment  of  all  his  debts, 
and  amongst  his  debts  are  the  annuities  secured  by  the  deeds. 
In  his  will  intending  the  annuity  given  to  his  wife  to  be  in  lieu 
of  other  annual  payments  to  which  she  might  be  entided,  he  has 
expresaly  said  so;  but  he  has  used  no  such  expression  with 
leferenoe  to  either  of  the  annuities  secured  to  his  sisters.  Again, 
die  annuities  secured  by  the  deeds,  appear,  by  the  Master's 
lepovt,  to  be  the  first  charges  on  the  estates  comprised  in  the 

(«)  3  Beav.  324 ;  see  also  Wood  v.  Wood,  T  lb.  183,  and  HaU  v.  J7t% 
1  Dr.  &  W.  M,  aUted  1  voL  397. 
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Where  legtcjr  d^ds,  but  the  annuitieB  given  by  the  will  are  subject  to  prior 
htt  ci^^  Mf  c^^^'S^  ^^  ^^^  testatoi^s  estates;  the  times  of  payment  are  not 
a  satufaction  of  the  Same,  and  the  charges  are  of  different  natures ;  and  under 

.^ such  circumstances,  it  appears  to  me,  independently  of  any  parol 

PETment'dl^  evidence,  that  the  annuities  given  by  the  will  cannot  be  taken  as 
ferent  a  satis&ction  of  the  annuities  secured  by  the  deeds.** 

In  Smkh  v.  Lyne  (to),  A»  transferred  a  sum  of  stock  into  the 
names  of  trustees,  and  by  deed  under  his  hand  and  seal  dedaiied 
certain  trusts  thereof  for  the  benefit  of  B,  and  her  children  by 
him.  A,  He  afterwards  obtained  from  the  trustees  a  retransfer 
of  the  stock  to  himself,  and  tore  off  the  scab  from  the  deed. 
By  his  will  A.^  not  referring  to  the  deeds,  gave  to  A  an  annuity 
and  other  benefits,  and  the  residue  of  his  estate  to  the  children. 
On  a  bill  filed  after  A:%  death  by  A,  Sir  K.  Bruce,  V.  C, 
holding  that  the  testator  had  by  means  of  the  deed  become 
indebted  to  B.,  decided  that  she  was  entitled  to  both  provisions. 

Where  the  la.  3.  We  proceed  with  the  third  exception,  where  the  l^acy 
SeofdHfcrent  "^^  *®  ^^^^  are  of  a  different  nature,  either  with  reference  to  the 
namrn  M  to     subjects  themselvcs,  or  with  respect  to  the  interest  given. 

toe  sabjects 


themselvesi 


A. — And,  first,  we  adduce  instances  of  the  former.  In  the 
case  of  Eastwood  v.  Vinke  {x)y  a  husband  upon  his  marriage,  gave 
to  a  trustee  for  his  wife,  a  bond  in  the  penalty  of  4,0002.  con* 
ditioned  that  if  at  any  time  within  four  months  he  should  settle 
fi^eehold  lands  of  the  annual  value  of  lOOil  upon  his  wife  for  life, 
or  if  his  heirs,  executors  or  administraton  should  within  four 
months  after  his  death,  pay  unto  his  wife  2,00021  the  bond  was  to 
be  void*  Soon  after  his  marriage  the  husband  made  his  will,  and 
devised  fireehold  and  copyhold  lands  of  the  yearly  value  of  SSL 
to  his  wife  and  her  heirs,  and  died  within  four  months  after  the 
marriage,  without  having  settled  the  lOOL  a  year  upon  his  wife, 
who  therefore  claimed  both  the  lands  of  SSL  per  annum  and  the 
2,00021 :  and  the  Master  of  the  Rolls  observed,  that,  as  money 
and  lands  were  things  of  a  different  nature,  the  one  should 'not  be 
taken  in  satisfection  of  the  other ;  that  the  devise  of  such  of  the 
land  as  was  copyhold,  could  not  possibly  go  towards  satisfection  of 
the  1001  per  mmum,  which  was  to  be  freehold;  nor,  supposing 
the  whole  SSL  a  year  were  fi^ehold,  would  it  go  towards  satis- 
fection of  the  10021  a  year,  not  being  so  expressed.    But  if  there 


(ip)  2  Yo.  &  Coll.  (C),  345. 

(x)  2  P.  Wms.  614;  see  2 £q. Ca.  Ab.  856. 
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were  not  enongh  to  answer  the  rest  of  the  charges  laid  upqn  the  Where  legacy 
landy  or  the  bond  creditors  who  might  come  upon  the  land,  then  h»*c^tor  «* 
indeed  so  much  of  the  SSL  a  year  devised  as  was  freehold  might  a  satisfaction  of 

be  taken  towaixls  satisfiiction,  because  otherwise  the  testator^s  will     ^— 

would  be  disappointed;  though,  supposing  there  were  assets  to  and  debt of?if. 
pay  aD  the  bond  debts,  and  likewise  the  charges  laid  by  the  will  feront  nature. 
npoD  the  land  (which  was  afterwards  admitted),  in  such  case  the 
88£  fer  cmnum  should  be  enjoyed  as  a  bounty  and  benevolence. 

Again,  in  the  case  of  Fargiffht  v.  Grant  (y),  WUUam  Grcad  in 
die  year  1761,  entered  into  a  bond  to  pay  2,00021  within  three 
months  after  his  death,  to  his  intended  wife  for  life,  then  for  their 
ddldren,  but  if  none,  for  the  wife  absolutely.  The  marriage 
having  taken  place,  W.  Grant  by  his  will  gave  all  his  real  and 
peraonal  estate  which  he  then  had,  or  might  die  possessed  o^ 
npon  trust  to  pay  the  rents  and  interest  of  the  whole  to  his  wife 
fin*  life:  then  to  divide  all, 'both  real  and  personal,  among  his 
children  equally,  with  benefit  of  survivorship,  if  any  died  without 
leafing  issue ;  and  if  all  died  without  leaving  issue,  to  the  plain- 
tiis,  and  he  revoked  all  former  settlements  and  wills.  There 
having  been  no  issue  of  the  mairiage,  the  devisees  over  com* 
menced  a  suit  against  the  trustees  for  an  account,  &c. ;  and  the 
only  question  was,  whether  the  widow  was  entitled  to  the  benefit 
<tf  the  bond,  and  also  the  provision  in  the  will?  The  counsel 
far  the  plaintifis  admitted,  that  unless  some  expression  ui  the  will 
oookl  be  pointed  out  to  put  the  widow  to  her  election,  this  could 
not  be  considered  as  a  satisfaction^  because,  under  the  bond  she 
was  entitled  to  a  principal  sum  within  three  months  after  her 
husband's  death ;  under  the  will,  only  to  the  rents  and  interest 
during  Bfe,  which  were  provisions  of  a  difierent  nature,  but 
agreed  that  in  that  case  such  intention  appeared  on  the  will, 
bnt  the  Lord  Chancellor,  without  hearing  the  other  side,  said, 
there  was  nothing  in  it,  and  held  that  the  widow  was  entitled  to 
both. 

So  also  in  the  case  of  Siehardson  v.  JSlphinsfyme  (z),  George 
Rkkardsan,  by  marriage  articles  in  1789,  covenanted  to  pay  to 
his  wife,  in  case  she  survived  him,  iOOL  finee  of  all  deductions,  in 
the  name  of  a  jointure,  and  50/.  to  provide  herself  with  a  house 
yeaily,  during  life,  to  commence  at  Whitsunday  or  Mardemasy 
whidi  sbould  first  haj^n  after  his  decease.  Afterwards,  by  his 
wiD,  he  directed  his  debts  to  be  paid,  and  gave  his  wife  for  life, 
the  capital  messuage  at  P.  in  CamwaU,  with  the  household  goods, 

(y)  1  Yes.  jun.  398,  (z)  2  VeB«  jun.  463. 
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Where4egaoy    plate,  linen,  and  china,  therein;  and  devised  an  estate  to  his 
h^***^^r*«i<  ®^^®^^  ^^y  when  he  should  attain  twenty-one:  and  he  gave  aU 
a  satisfaction  of  the  residue  to  trustees,  upon  trust,  to  invest  the  same  in  stock, 
^  ^  '  and  to  permit  his  wife  to  receive  100/.  per  camum  for  life.     He 

Md  debt  of^.  ^^^  8*^^^  annuities  to  his  children,  sister,  and  uncles,  and  de- 
ferent nature,  clared,  that  the  several  annuities,  as  well  to  his  wife,  and  children 
as  to  his  sister  and  uncles,  should  be  payable  half-yearly,  and 
commence  from  the  day  of  his  death.  The  testator  died  in  1791 ; 
the  estate  devised  to  his  wife  for  life,  was  above  the  value  of  lOOJL 
fer  annum.  The  question  was,  whether  the  provisions  in  the 
will  for  the  wife  were  a  performance  of  the  covenant,  or  were 
intended  as  a  sads&ction:  and  the  Master  of  the  Rolls  said, 
'^  That  if  the  testator  had  the  articles  in  contemplation,  it  was 
absurd  to  suppose  he  should  give  a  real  estate  in  satis&ction  for 
half,  and  an  annuity,  payable  and  commencing  at  different  times, 
for  the  other  half,  provisions  so  'Extremely  different,  without 
expressing  it  to  be  a  satisfaction ;  and  that,  therefore,  it  was  no 
satisfaction  of  the  covenant  ** 

A  legacy  of  a  specific  chattel  will  not  h  fortiori  be  a  satis&ction 
of  a  debt,  unless  the  legatee  has  accepted  it  as  such  (a)» 

Where  the  le-        B. — So  also,  in  cases  where  the  interest,  which  the  creditor 

are  of'^fierent  ^^  1>7  ^®  ^11>  1^  ^^^  ejusdem  generis^  not  being  co-extensive 
natures  as  to  vrith  that,  to  which  he  is  entitled  from  the  testator  as  his  debtor, 
given.  the  creditor  legatee  will  be  entitled  to  both  interests.     As  if  the 

testator  be  indebted  to  his  I^atee  in  a  sum  of  money,  to  which, 
or  to  the  benefit  whereof  the  legatee  is  entitled  absolvtebf^  and 
the  testator  bequeath  to  him  an  equal  sum^br  Ufe  onfyf  the  latter 
provision  will  not  be  a  satisfaction  of  the  debt. 

Thus  in  the  case  of  AUeyn  v.  AUeyn  (ft),  a  son  was  entitled, 
under  the  marriage  articles  of  his  mother,  to  have  1,5001  laid  out 
in  the  purchase  of  land  for  his  sole  benefit,  after  the  deaths  of  his 
fiither  and  mother.  The  mother  died;  the  father,  by  a  second 
marriage  had  a  daughter,  and  having  made  a  provision  for  her  by 
settlement,  be  by  will,  devised  other  parts  of  his  estate  to  his 
daughter  and  her  heirs,  and  the  residue  in  trust  for  his  son  for 
Ufty  and  then  to  the  daughter,  with  particular  limitations  and 
declarations  of  that  trust.  All  his  personal  estate,  except  such 
as  was  given  to  the  daughter,  he  gave  to  the  same  trustees,  to  pay 
all  just  debts  and  legacies;  then  to  his  son ^br  Ufe^  with  a  bequest 
'■■■■■'  ' '  ■  ■-■■ 

(a)  Byde  v.  Byde,  1  Cox,  C.  C.  49,  infra. 
Ih)  2  Vcs.  8cn.  37. 
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over  to  the  dangbter  and  her  family.    The  question  was,  whether  Wbere  legacy 
the  testamentaiy  provisions  for  the  son,  were  in  satis&ction  of  ^J^^oHs^not 
the  \JiQOL\  and  the  Lord  Chancellor  said,  '^  There  was  no  a  satisfaction  of 
tnthority  that  such  a  bequest  as  that,  of  the  residue  of  real  and  ^  ®  ^  ^* 


penonal  estate,  after  payment  of  just  debts,  to  the  testator*s  and  debtl^^. 
eldest  son  and  heir  for  life  only,  should  be  construed  a  sads&ctioa  ^^^^^  nature, 
fijr  the  1,5002.  the  son  was  entitled  to  under  his  mother's  marriage 
arddes.  If  the  son  died  in  the  life  of  the  father,  leaving  several 
chikben,  there  was  no  provision  for  them ;  so  if  he  survived,  as 
be  did,  and  had  issue  afterwards :  and  that  the  1,500Z.  therefore 
must  be  considered  a  debt  by  specialty,  affecting  the  testator's 
estate^  to  be  retained  by  the  son." 

We  may  here  notice  the  case  of  Bartktt  v.  GUlard  {c\  There 
May  GUlard  bequeathed  a  leasehold  estate  to  her  son  Richard^ 
nbject  to  the  payment  of  an  annuity  oi  \2l  to  the  testatrix's 
dKf^ter  A.  M.  Bartktt  during  her  life  for  her  separate  use,  to 
be  piid  half-yearly.  The  testatrix  died  on  the  27th  January, 
1793.  Bkhard  GUlard  died  many  yeara  after,  having  made  his 
lin  which  contained  the  following  disposition:  '^I  appoint 
£  GiOard,  my  whole  and  sole  executor  of  my  land  and  leasehold 
property  here  and  at  Beestan,  or  money  that  shall  become  due 
ftr  the  same,  paying  Maria  Bartktt  12/.  per  annum  by  half- 
priy  payments,  viz.  the  27th  of  January  and  the  27  th  of  Jufy, 
tad  my  sister  Elizabeth  GiOard  201"  The  question  was,  whether 
tbe  bequest  of  the  annuity  of  12L  by  the  will  of  Richard  GiUardy 
m  a  suhstitation  or  satis&ction  for  that  bequeathed  by  the  will 
it  Mary  GiOard,  Maria  Bartktt  and  her  husband  claiming  both ; 
jooatiDg  that  the  latter  was  cumulative  and  not  substitutional 
lad  Eldon,  C.  decided  in  fiivour  of  their  claim,  observing,  ^^the 
aeeood  annuity  is  charged  upon  the  freehold  as  well  as  the  lease- 
bold  pnqperty ;  and,  being  payable  to  the  wife  generally,  and  not 
lo  her  separate  use,  I  think  the  case  comes  sufficiently  within  the 
tttborities  and  doctrine  applicable,  to  this  subject,  to  repel  the 
prenmptuxiy  that  the  second  annuity  was  intended  as  a  substi- 
toiioii  and  satis&ction  for  the  first  The  consequence  is,  that 
both  annuities  will  be  payable  from  the  testator^s  death." 

4.  The  case  of  Mathetos  v.  Mathews,  the  fiicts  of  which  are  Wbere  the  le- 

beface  stated  (d),  frumishes  an  illustration  of  ^  fourth  exception ;  |2!^  f^  a 

ttmely,  that  although  the  legacy  and  the  debt  be  of  the  same  panicnlar  por- 

tttme,  as  well  with  respect  to  the  subjects  themselves,  as  to  the  ^^^* 

^^^^^^~^^»^^»—        ■  — ^— ■^-^— ^^— ^— ^ »       '  I 

.     (e)  3  Bum.  149.  (d)  Si^fra,  p.  1083. 

roL.  n.  H 
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wiierc  legacy  extent  ot  interest  therein,  yet  if  the  provision  by  the  will  is 
credkor^is^Dot  ^^P*^®®^  to  be  given  for  a  particular  purpage,  such  purpose  will 
asatiffactionof  prevent  the  testamentary  ^ft  being  construed  a  satisfaction  of 
the  debt,  because  it  is  iriven  diverso  intuitu.    In  addition  to  the 

Wbera  the  r 

debt  is  COD-  '^^  before  given,  the  testator,  in  the  year  1750,  by  deed,  made 
traetod  subie-  his  son  tenant  for  life,  instead  of  tenant  in  tall,  as  he  was  before, 
will.  by  levying  a  fine  and  resettling  an  estate  in  strictest  settlement^ 

and  to  no  other  uses :  and  one  of  the  questions  in  the  cause 
was,  whether  the  claim  of  the  son,  under  the  deed  of  1733,  was 
satisfied  by  the  annuity  in  the  will  of  his  father?  Sir  Tlunnaa 
Clarke^  M.  B.  observed,  that,  as  to  the  annuity  of  50JL  for  life  to 
tl^e  son  independent  of  the  deed  of  1750;  what  was  given  by  the 
will  was  not  a  satisfaction  of  what  was  given  by  the  deed  of  1733. 
The  testator  had  contracted  a  debt  bv  the  deed  in  1733 ;  and  it . 
was  contended  that  the  annuity  given  by  the  will  was  a  satis&ction 
for  that ;  but  it  was  given  by  the  will  dwerso  intuitu.     That  it 
was  the  same,  as  if  the  testator  had  devised  the  setded  estate  to  his 
son  for  life,  &c.,  subject  to  an  annuity  to  A.  B.;  and  then,  if  the 
son  had  performed  that  condition,  he  could  be  entitled  to  claim 
under  the  deed  of  1733.    That  the  Court  never  carried  the  rule 
of  satisfiu^tion  so  far  by  construction,  as  to  make  that  answer  a 
double  purpose.     The  testator  had  given  the  son  700il  annuity 
upon  condition  that  he  would  settle  the  &mily  estate ;  and  then 
it  vms  contended,  to  make  that  annuity  pay  a  debt    On  perform- 
ing the  condition,  the  son  would  be  entitled  to  have  recourse  to 
the  payment  of  the  debt,  under  the  deed  of  1733;  that  that 
would  be  so,  if  the  case  rested  on  the  will ;  but  it  was  necessary 
to  consider  the  deed  in  1750,  the  effect  of  which  was  to  render 
the  annuity  of  IQOh  a  pure  annuity,  and  fi:ee  fix)m  the  conditioa 
of  the  will,  and  as  if  no  such  condition  had  been  inserted  in  it ; 
and  that  if  the  annuity  of  700^  had  been  given  pure  and  free,  it 
would  be  a  sads&ction  of  the  50^  per  annum.     By  the  deed  of 
1750,  therefore,  ^t  was  withjn  the  general  rule  of  satisfecdoo, 
though  by  the  wUl  it  would  not  have  been  sa 

The  case  of  Drewe  v.  Bidgood  {e)  may  be  classed  under  the 
present  division,  where  the  subsequent  will  makes  no  reference  to 
the  existing  debt,  but  assigns  a  different  motive,  that  of  natural 
love  and  affection. 

There  A.,  as  his  father's  executor,  being  indebted  to  the 
trustees  of  his  sister's  marriage  settlement,  by  deed  settled  upon 
h«r  and  her  children  a  sum  of  a  lafger  amount,  in  conrideraJtUm  of 


(e)  2  Sim.  &  Stu.  424. 
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Ae  naiwral  hme  and  affection  be  bore  them.  Sir  John  Leach^V.  C.  wbera  legacy 
hdd  dwt  it  was  not  a  satb&ction  of  tbe  debt  cJIedftoHs^ot 

a  satisfaction  of 

5.  The  next  exception  is,  where  tbe  debt  of  the  testator  is  *^^^^^ 
contracted  iubsequentfy  to  the  making  of  the  will ;  for,  in  that  T^^  ^^^^ 
case,  the  legacy  will  not  be  construed  a  satisfaction.    The  tes-  tracted  subse- 
tator,  in  the  case  of  tbe  subsequent  debt,  could  not  have  had  ^^"^^  ^  ^^ 
any  intention  to  satisfy  by  his  will  a  duty  which  was  not  then 
in  existence.     So  that  the  date  of  the  will  is  a  material  fiict 

In  Cranmer^s  case  (/),  Mrs.  Fisher  bequeathed  Cranmer  a 
legacy  of  50021,  and  made  him  executor.  After  making  of  the 
win,  she  borrowed  150il  of  him,  and  died.  The  Master  of  the 
Rolls  decreed  the  l^acy  a  satis&ction  of  the  debt  But  Lord 
ffareourtf  C,  reversed  the  decree :  and  said,  as  to  the  debt  con- 
tracted after  the  will,  there  was  no  pretence  to  make  the  l^acy 
a  payment  of  that 

Again  in  Thomas  v.  Bennet  (g)f  a  legacy  of  lOOL  was  given  to 
the  executor;  and  the  testator,  having  afterwards  contracted  a 
debt  of  25L  with  him,  it  was  resolved  by  Lord  Chancellor  Kinff, 
that  the  debt,  being  contracted  subsequently  to  the  will,  the  legacy 
Goald  be  no  satisfaction  for  the  same. 

By  the  1  Vict  c.  26,  sect  24,  it  is  enacted,  that  every  will 
(made  upon  or  after  the  1st  of  January  1838)  shall  be  con^ 
atmed,  with  reference  to  the  real  and  personal  estate  comprised 
in  it,  to  speak  and  take  efiect,  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator,  utdess  a  contrary 
imieMiwn  shall  csppear  by  the  w3L 

The  ground  upon  which  the  cases  in  this  section  were  decided, 
the  necessary  absence  of  intention  in  the  testator  by  the 
to  satisfy  a  debt  which,  at  the  date  of  the  gift  had  not  any 
exiatence :  on  the  score  of  intention  that  argument  it  is  conceived 
ia  equally  applicable  to  cases  since  the  statute,  and  would  bring 
them  within  the  exception  of  the  concluding  words  of  the 
enactment 

6u  We  have  seen  ft*om  the  cases,  in  the  second  subdivision  of  Where  the  le. 
the  present  section,  that  a  difierence  in  the  times  of  payment  of  ^J^nt  w^owl 
the  <]ebt  and  legacy  prevents  the  latter  from  being  a  satisfaction,  tain. 
Where  the  legacy  is  contingent  (A),  or  uncertain,  there  arises 
a  atill  stronger  inference  of  intention  against  the  rule  of  pre- 


(/)  2  Salk.  508.  (h)  See  NickoUs  v.  Judgon^  ntpra, 

{g)  2  P.  Wmfl.  843 ;   alao  Fmtier     p.  1032. 
▼.  FMpfer,  jipra^p.  103S. 

h2 
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AVhere  legacy  saming  satis&ctioQ ;  and  in  such  a  case  a  further  exception  has 
creditor*iB*not  accordingly  been  established.  It  is  immaterialy  whether  the  con- 
a  satisfaction  of  tingencj  arise  from  some  condition  annexed  to  the  gift  by  the 

'- express  terms  of  the  will,  or  from  the  fluctuating  nature  of  the 

oontinge^or  Subject  of  the  gift  itself  Of  the  former  class  of  contingent 
uncertain.         legacies  the  case  of  Crompton  v.  Sale  (t)  is  an  instance. 

In  that  case^  ThamasBoddingtan  bequeathed  to  his  sister  ilf.  Patter^ 
an  annuity  of  lOil  for  life,  payable  quarterly,  clear  of  all  taxes: 
to  his  niece  E.  Potter^  daughter  of  M.  Patter,  an  annuity  of  5L, 
and  to  his  niece  M.  NichoUs  an   annuity  of  101,   and  to  his 
daughter  an  annuity  of  5h,  to  be  paid  quarterly  during  their 
respective  lives.     He  also  gave   to  his  niece  M.  Dimmoek  an 
annuity  of  1021,  and  to  her  daughter  E.  Dimmoek  an  annuity 
of  5Z.,  to  be  paid  quarterly  during  their  respective  lives,  and 
he  directed  that  the  above-mentioned  annuities  should  be  paid 
by  his  wife  out  of  his  personal  estate,  tax  fr'ee ;  and  appointed 
her  sole  executrix,  and  residuary  legatee.     The  testator's  widow 
gave  by  her  will  to  J?.  Potter,  daughter  of  the  said  M.  Patter,  an 
annuity  of  5L,  to  be  paid  quarterly,  to  hold  to  her  and  her  heirs 
for  ever,  in  case  she  should  survive  her  mother,  and  not  otherwise  ; 
she  also  gave  to  the  said  E.  NtchoUs,  daughter  of  her  niece 
M.  NichoUs,  an  annuity  of  6L  to  be  paid  quarterly,  free  fix)m 
taxes,  to  hold  to  her  and  her  heirs  for  ever,  in  case  the  said 
E.  NichoUs  should   survive  the  testatrix's  sister  M.  Potter;  to 
her  niece  the  said  M.  Dimmoek,  an  annuity  of  lOL  to  hold  to 
her  and  her  heirs  for  ever;    and  to  her  daughter  the  said  E. 
Dimmoek,  an  annuity  of  5/.  to  hold  to  her  and  her  heirs  for 
ever ;  all  the  said  annuities  to  be  paid  quarterly,  at  Lady-day, 
Midsummer,  Michaelmas  and  Christmas;  and  the  payments  to 
begin  on  such  of  the  quarterly  days  as  should  first  happen  next 
after  her  death.     The  testatrix  next  directed  that  the  several 
annuities  should  be  paid  out  of  her  personal  estate,  until  a 
purchase  of  lands  could  be  effected,  which  she  ordered  to  be 
made,  of  sufficient  value  to  secure  the  annuities.    The  question 
was,  whether  the  annuities  bequeathed  by  the  widow  to  E.  Potter, 
E.  NichoUs,  M,  Dimmoek  and  E.  Dimmoek,  should  be  taken  as  a 
satis&ction  of  the  like  annuities  given  to  them  by  the  vrill  of 
Thomas  Boddingtonf  the  widow  being  a  debtor  in  respect  thereof 
as  executrix  and  residuary  legatee  of  her  husbands  will;    or 
whether  they  should  have  the  several  annuities  given  by  both 
wills?    liord  King,  C,  remarked  upon  the  annuitiea  given  by 


(0  2  P.  Wms.  552.^ 
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the  widow  to  E.  Potter  and  E*  Nkholb,  that,  being  upon  the  whero  legwsy 
coQtiDgencies  of  their  surviving  their  respective  mothers,  there  ^edt^u^not 
ooold  be  no  pretence  to  say  they  should  be  a  satisfaction  of  the  a  satisfaction  of 

aonaities  given  them  absolutely  by  Thonias  BoddingtorCs  will:  .— 

with  respect  to  the  annuities  given  to  M.  Dimmock  and  E.  conting^tor 
Dimmoch  by  the  widow's  will,  although  of  the  same  yearly  value,  uncertain. 
and  of  longer  duration  than  those  bequeathed  by  the  testator's 
will,  yet,  as  the  widow  had  not  declared  that  the  one  should  be  a 
satisfiMstion  of  the'  other,  he  (Lord  King)  saw  no  reason,  why  she 
diould  not  be  supposed  to  have  intended  to  be  kind  as  well   . 
as  just  to  her  husband's  relations.     His  Lordship  decreed  that 
3C  Dhnmoek  and  E*  Dimmock  should  have  the  several  annuities 
ghren  them  by  both  wills ;  and  that  E.  Potter  and  E.  NichoUs, 
besides  what  was  given  to  them  by  the  vnll  of  the  testator, 
Thama*  Boddingtan,  should  also  have  the  annuities  given  them 
by  the  widow's  will,  if  they  survived  their  respective  mothers. 

The  last  case  with  respect  to  the  annuities  given  by  the  widow 
to  Af.  Dimmock  and  E.  Dimmock  is  a  strong  authority  to  show  the 
diapoflition  of  the  Court  to  avoid  the  rule  in  favour  of  satis&ction ; 
and  it  might  be  contended,  that  it  is  difficult  to  distinguish  the 
case  as  to  those  two  annuities,  from  the  cases  adduced  in  the 
first  section  of  this  chapter  in  support  of  the  rule ;  and  that  Lord 
JQpi^'s  determination  seems  to  exclude  the  rule  altogether,  and 
to  infer  that  in  no  case  shall  the  legacy  be  deemed  a  satisfaction 
of  the  debt,  unless  an  intention  is  clearly  expressed  or  implied 
it  should  have  that  effect.  It  may,  however,  be  remarked,  in 
support  of  Lord  JSnt^'s^  determination,  that  these  two  annuities  to 
JUL  Dimmock  and  E.  Dimmock  were  coupled  with  others,  which 
the  Court  according  to  well  established  rules,  was  bound  to  con- 
rider  as  not  importing  any  intention  in  &vour  of  satisfaction  > 
and  that  as  no  contrary  intention  appeared  in  regard  to  the 
annuities  to  M.  Dimmock  and  E.  Dimmock,  he  was  bound  to 
consider  them  in  die  same  light  with  ihe  rest 

In  Pidkn  V.  Cresy  (/),  a  testator  gave  to  each  of  the  children  of 
jL  sol  to  be  paid  to  the  &tiier  for  their  use ;  the  father  by  will 
gave  to  each  of  his  children  260L  \f  they  attained  the  age  of 
iwemiy-^me  years ;  it  was  decided  tiiatthe  legacies  by  the  &ther's 
wiDy  were  no  satis&ction  of  the  legacies  given  to  his  children 
by  the  will  of  A. 

We  proceed  with  the  second  class  of  contingent  legacies ;  as  where  the  le- 
wfaere  die  debtor  has  bequeathed  to  his  creditor  the  whole  or  half  «^y  ft^^^J^J" 

(J)  3  Anst,  830. 
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Where  legacy    of  his  residuary  estate,  such  bequests  simply,  though  erefitually 
by  debtor  to      ^f  l^nrer  Amount  than  the  debt,  have  never  been  adjudged  a 

croditor  is  not  ^  wo 

asatttfactioD  of  satisfiu^tion ;  for  nan  constat  at  the  date  of  the  will,  whether,  at 
the  debt.  ^j^^  testator's  death,  after  all  claims  upon  his  property  are  sads- 

tturao^tibe^     fied,  his  estate,  which  was  in  continual  fluctuation  till  the  last 
suljcM^;  aeof    mentioned  period,  will  be  equally  beneficial  to  the  l^atee  as 

his  debt  It  is  therefore  inferred  from  the  nature  of  a  residue, 
and  the  uncertainty  of  its  amount,  that  when  a  testator  bequeaths 
it  wholly  or  in  part  to  his  creditor,  he  does  ift>t  intend  such  an 
indefinite  bequest  to  operate  as  a  satisfaction  of  a  certain  and 
definite  duty. 

Accordingly  in  the  case  of  Devese  v.  Pantei  (A),  Felix  Devete^ 
in  1768,  coveuMited  by  marriage  articles,  that  in  case  Barbara 
OiUanders,  his  then  intended  wife,  should  survive  him,  and  there 
should  be  no  issue,  his  heirs,  executors  or  administrators,  should 
within  nine  months  after  his  death,  pay  her  800^  for  her  own 
use,  benefit  and  disposal ;  but  if  there  should  be  any  child  or 
children  of  the  manriage,  then  that  the  interest  thereof  should 
be  paid  to  his  wife  for  life,  and  after  her  death,  the  principal 
paid  to  or  divided  among  such  child  or  children,  &c.  In  1781, 
FeUx  DevetCf  afier  giving  by  his  will  several  specific  articles  to 
his  wife,  directed  that  all  the  debts  owing  to  the  business  which 
he  then  carried  on,  should  be  collected  with  all  possible  dispatch ; 
that  the  household  goods  and  stock  in  trade  should  be  valued, 
and  the  money  which  should  be  in  the  public  funds,  and  the 
produce  of  all  being  collected,  the  whole  should  be  divided  into 
two  equal  shares ;  the  one  to  be  the  property  of  his  dearly  be- 
loved wife,  for  her  to  dispose  of  as  she  pleased ;  the  other  to  be 
the  property  of  his  brother  Peter  Devese,  whom  he  appointed  his 
heir  generaL  One  question  was,  whether  the  provision  in  the 
will  for  the  testator's  widow,  was  a  satisfaction  of  the  covenant 
in  the  marriage  articles  ?  Upon  which  the  Master  of  the  Rolls 
observed,  that  the  rule  should  be  adhered  to,  as  laid  down  by 
Lord  Somersy  in  Goodfelfaw  v.  Burchett  (J) ;  who  observed,  that 
cases  of  this  nature  depended  upon  circumstances,  and  when  a 
legacy  had  been  decreed  a  satisfaction,  it  must  be  grounded 
upon  some  express  evidence,  or  at  least  a  strong  presumption,  that 
the  testator  intended  it  as  sucL  That  he  (the  Master  of  the 
Rolls)  could  not  find  any  in  the  present  case.  If  that  opinion 
interfered  with  the  disposition  of  the  will,  he  should  yield,  but 


(A)  1  Cox,  Ca.  188 ;  Free.  C%.  ed.      Barrett  v.  Beekfardj  I  Yes.  619. 
by  Finch.  240,  ta  noHs;   see  sbo         (0  2  Vem.  297. 
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he  thoogbt  that  it  did  not,  for  he  coiild  not  say,  that  the  tes-  Legacy  by 
tator  had  it  io  contemplation  to  satisfy  the  covenant.    There  l^^^^l^' 
weie  two  provisions  made  by  the  articles,  one  in  case  of  no  issue,  uttisiactionof 

the  other  in  case  of  issue.    Had  the  testator  intended  to  satisfy     ^       

the  covenant,  it  was  reasonable  to  presume,  he  would  have  done  con^i«ent.  ^ 

so  OK  taio:  yet  had  the  wife  been  encehiief  the  will  would  not 

have  provided  for  the  second  part  of  the  covenant    If,  therefore, 

the  slighteBt  drcumstances  were  to  be  laid  hold  of,  he  might  take 

in  aid  these  circumstances  to  make  it  doubtful,  whedier  the 

testator  meant  to  satisfy  the  covenant;   and  in  that  case,  he 

might  say  with  Lord  Thurhw  in  Haynes  v.  Mico  (m),  '^  ineumbit 

amtspetitari^ :  viz.^  the  person  saying  it  was  a  satisfaction.  Another 

grooxid  was^  that  an  unliquidated  residue  had  never  been  taken 

as  a  satisfacticm.    Where  a  positive  sum  was  given,  it  might  be 

coQceived  that  the  testator  so  intended;  but  where  it  was  to  wait 

the  result  perhaps  of  a  long  protracted  suit  in  Chancery,  it  never 

coald  be  meant  so.    It  must  be  argued  that  the  party  was  to 

wait  the  event  for  years,  and  then  if  the  sum  was  equal  to  the 

deb^  it  must  be  taken  in  satisfaction.    But  that  was  denied  in 

Barren  ▼.  Beekfordj  and  how  did  the  present  case  difier  ?    Upon 

the  general  principle,  therefore,  laid  down  by  Jx>rd  Somers  and 

Loid  Sardwkhe^  that  a  residue  should  not  be  taken  in  satisfaction, 

he  (tbe  Master  of  the  Rolls)  was  of  opinion  that  the  covenant 

in  the  marriage  articles  was  not  satisfied  by  the  provision  of  the 

wilL 

7-  The  same  prindple  which  induced  the  Court  of  Chancery  to  Where  the  dAt 
establish  an  exception  to  the  rule  of  satisfaction,  where  the  be"  ^^ 

qmeMi  b  uncertain  or  contingent,  led  to  a  similar  construction, 
where  the  dAt  itself  is  contingent,  as  where  it  arises  from  a 
mnoing  aceount  between  the  testator  and  the  legatee;  for,  in 
sodi  case,  if,  upon  the  winding  up  of  an  account  current,  the 
testators  estate  should  appear  indebted  to  the  legatee,  the  l^cy 
shall  not  be  considered  a«satis&ction  of  such  casual  debt;  for 
WPM  eemttat  it  might  be  known  to  the  testator  that  any  thing  was 
owing  firom  him  to  the  legatee;  so  that  no  intention  can  be 
infexredy  that  the  testator  meant  the  l^acy  a  satisfaction  of 
the  debt,  which  at  the  date  of  hb  will  he  did  not  know  to  bq 


Thusi,  in  BawUni  v.  Paioel(n),  the  testator  owed  the  defendant. 


(fli)  1  Bra.  C.  C.  129,  ttf/mti,  p.      nqtra^  p.  1037. 
IDM;  and  Bee  Adami  v.  Lavender,         (n)  1  P.  Wms.  296. 
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upon  an  open  ranning  account,  monies  computed  to  be  up^vards 
of  SOOL ;  and  by  his  will  gave  the  defendant  a  legacy  of  5001, 
and  appointed  him  executor,  without  disposing  of  the  residue. 
The  next  of  kin  of  the  testator  filed  their  bill  against  the  defend- 
ant, insisting  that  the  legacy  should  be  a  satisfiM^tion  of  his  debt* 
The  Master  of  the  Rolk  decreed  in  favour  of  the  defendant ; 
and  upon  an  appeal  to  Lord  Cawper,  his  Lordship  said,  the 
nature  and  circumstance  of  the  debt  were  material;  for  it  was 
upon  an  open  running  account  between  the  testator  and  his 
executor,  so  that  it  might  not  be  known  to  the  testator  whether 
he  owed  any  money  to  the  executor  or  not;  then  the  testator 
could  not  intend  the  legacy  to  be  in  satisfection  of  the  deb^ 
which  he  did  not  know  that  he  owed,  any  more  than  a  legacy 
could  be  a  satisfection  of  a  debt  contracted  after  the  making  of 
the  will  (o).  The  decree,  upon  a  subsequent  day,  was,  that  the 
defendant  should  have  both  the  debt  and  the  legacy. 

In  Carr  v.  Eastabroohe  (p),  the  Master  of  the  Rolls  was  of 
opinion,  that  a  debt  due  upon  a  negotiable  biU  of  exchange  was  not 
such  a  debt  as  would  be  cancelled  by  a  subsequent  legacy ;  and 
it  seems  upon  this  principle,  that,  as  the  debt  might  be  transferred 
iRgtanter  to  a  stranger  upon  receipt  of  the  bill  by  the  payee,  if  it 
were,  nothing  would  be  owing  from  the  testator  to  the  legatee, 
of  which  the  legacy  could  go  in  satisfection.  As  no  presumption, 
therefore,  is  to  be  made  in  fevour  of  the  rule  of  satisfaction,  the 
Court  will  not  imply  or  infer  an  intention  in  the  testator  to  cancel 
such  contingent  debt  by  a  testamentary  gift 

There  appears  to  be  some  doubt,  whether  servants'  wages  form 
a  further  exception  to  the  rule  of  presuming  satisfaction  of  a  debt 
by  a  l^acy ;  and  the  consideration  of  this  question  might  in 
point  of  arrangement  be  introduced  in  this  place,  since  it  is  con- 
ceived that  the  fluctuating  and  uncertain  nature  of  wages  is  one 
of  the  reasons  for  their  forming  an  exception ;  but  it  was  thought 
more  convenient  to  discuss  this  subject  in  a  subsequent  section 
of  the  present  chapter. 

Indeed,  the  Court,  as  before  observed,  lays  hold  of  any  cir* 
cumstance,  however  trifling,  to  raise  a  presumption,  that  the 
testator  did  not  intend  the  legacy  as  a  satisfaction.  Of  this,  the 
case  of  Meredith  v.  Wynn  (q)  is  an  illustration.  By  the  wills  of 
Seijeant  Owen  Wynn  and  another  person,  a  legacy  of  IQOL  and 


(o)  See  CroTimer's  case,  2  Salk. 
508,  sttpra^  p.  1045. 

(p)  3  Ves.  jun.  561;  and  sec  Vol.  L 


ch.  14,  8.  2,  pp.  864,  889. 
(q)  Prec.  Ch.  314. 
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another  of  SOL  were  left  to  Barbara^  the  daughter  of  Jchn  Wynn;  Whei«  legacy 
which  sums  of  moDey  were  owing  from  John  Wynn^  as  executor  ^^JJj!^^ 
of  both  testators.    J.  Wyrm,  ha^ng  authority  under  his  marriage  antiifAotioiicf 

flettlement  to  charge  real  property  with  a  sum  of  2,0001^  eze-     ^        

cnted  his  power  in  fiivour  of  his  daughter  Barbara^  and  another  ah«d?MTiDent 

dang^ter  DaroAy,  directing  that  his  son  WUHean  should,  within  of  debts  ind 

two  moDths  after  his  death,  give  them  security  for  1,000L  a  piece ;  ^^^^"^ 

md  he  also  gave  his  two  daughters  additional  legacies  of  250L 

eacL    The  question  was,  whether  the  provisions  made  by  the 

firthei^s  will  in  &vour  of  Barbara^  should  go  in  satisfaction  of  the 

two  legades  of  1001  and  50/1  owing  to  her  from  him  at  the  date 

of  the  will:  and  it  was  determined,  that  the  benefits  given  to 

Btaiara  by  her  fiither^s  will  were  not  to  be  considered  in  satis- 

fetion  of  the  two  legacies,  because  there  was  no  legacy  given 

to  Barbara  in  particular ;  the  2,000/.  which  the  fiither  bad  the 

power  of  chaxging  being  given  e^a%  to  his  two  daughters: 

tS,  therefore,  such  gift  should   be  taken   as   a  satisfiiction  of 

Barbara^s  two  legacies,  she  would  not  receive  an  equal  share  of 

the  2,000^9  since  she  would  be  deprived  of  the  two  legacies 

giren  her  by  the  wills  of  the  other  persons;  and  the  Other's 

bequest  of  the  2,000/1  to  his  two  daughters  equaUy^  shewed  that 

he  iotended  to  make  no  difference  between  them,  as  to  the  shares 

which  they  were  to  receive. 

8.  It  seems,  that  where  there  is  an  express  direction  in  the  Wliere  thewill 
win  for  payment  of  debts  and  legacies^  the  Court  will  infer  from  ^J^II^^Slon' 
the  eircnmstance,  that  the  t^tator  intended  that  both  the  debt  forthepameDt 
owing  fiDDi  him  to  the  legatee,  and  the  legacy,  should  be  paid. 
Lord  Bmg  appears  to  have  relied  considerably  upon  such  di- 
leetioo,  in  reversing  the  decree  of  the  Master,  of  the  Rolls,  in 
(%cmte^%  case  (r).  In  that  case,  one  being  indebted  for  wages 
to  a  mud  servant,  who  had  lived  vrith  him  for  a  considerable 
time,  gave  her  a  bond  for  lOOZ.,  and  in  the  condition  of  the  bond 
it  ^ipeared  to  be  for  wages ;  afterwards  the  testator,  by  his  will, 
aoioDg  other  things,  gave  a  legacy' of  500/1  to  his  maid  servant, 
and  it  was  mentioned  in  the  vrill  to  be  given  to  hsr^for  her  long 
mifndAfyl  services.  The  maid  serviant  having,  on  her  master's 
death,  possessed  herself  of  divers  goods  that  were  his,  the  plain- 
tiff Ckaneeyi  who  was  the  executor,  brought  his  bill  against  her 
for  an  account,  but  paid  to  her  100/1  and  interest  secured  to  her 
by  the  bond.    For  the  defendant  it  was  urged,  that  she  should 

(r)  1  P.  Wms.  408. 
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WlierelegBcj    ^y^  both  the  monej  doe  on  the  bond,  and  also  the  legacy;  for 
by  debtor  to      ^|^  lesacy  was  a  further  reward  for  her  aervices,  luid  intended 

crtditor  u  not  o    ^^ 

aHLtisfactionof  to  be  a  gift  m  toto*    The  Master  of  the  Rolls  decreed  the  legacy 

^^  ^^  a  satisfiu^on.     But  his  decree  was  afterwards  (*)  reversed  by  the 

Vhwewill       Xiord  Chancellor  King;  upon  which  occasion  his  Lordship  said, 

ofdebtgand      that  thb  case  was  attended  with  particular  .circumstances,  vary- 

legacies.  |^^  -^  ^^  ^^  common  case,  viz.  that  the  testator,  by  the  express 

words  of  his  will,  had  devised  '*  that  all  his  deits,  and  legacies 

should  he  paid ;"  and  this  100^  bond  being  then  a  debt,  and  the 

bQ/OL  being  a  legacy,  it  was  as  strong  as  if  he  had  directed 

that  both  the  bond  and  l^acy  should  be  paid ;  that  when  the 

testator  gave  a  bond  for  the  100/1  arrear  of  wages,  it  was  the 

same  thing  as  paying  it;   and  as,  if  he  had  actually  paid  it, 

and  had  afterwards  given  the  legacy  of  500/1   the  executor 

coiild  not  have  fetched  back  the  100/.  and  made  the  defendant 

refund,  so  neither  should  the  bond  in  this  case  be  satisfied  by  the 

bequest  of  the  legacy. 

So  also,  in  Richardson  y.  Greese  (0,  Mrs.  Wesibroohe  being 
indebted  to  Ja^s  Greese  in  the  sum  of  260il  upon  a  bond,  made 
her  will,  whereby  she  gave  her  500/1  The  testatrix  gave  5/L 
a  piece  to  the  rest  of  her  servants,  but  added,  '^I  do  not  give  5L 
to  Jane  Greese^  because  I  have  done  very  well  for  her  before;'' 
and  in  the  subsequent  part  of  her  will,  the  testatrix  devised  her 
real  estate  upon  trust  to  pay  her  debts,  and  **  after  debts  and 
Ixodes  paid^  then  bequeathed  the  surplus  over.  After  the 
testatrix's  death,  and  payment  of  the  legacy,  the  bill  was  brought 
to  stay  execution  upon  the  bond,  upon  the  ground  that  the 
l^acy  was  a  satisfaction  of  the  debt  But  Lord  Hardwicke^  C, 
decreed  that  the  words,  ''after  debts  and  legacies  paid,"  were 
much  stronger  than  in  Chancey's  case;  and  that  the  words 
of  the  will  intimated  that  the  testator  meant  the  500/1  to  be 
equally  a  reward  for  Jane  Greese^s  services,  as  the  51.  was  for 
.the  other  servants;  and  legacies  to  servants  had  never  been 
held  to  be  in  satisfaction  of  debts ;  and  his  Lordship  decreed, 
that  there  was  enough  in  that  case  to  take  it  out  of  the  com- 
mon rule,  and  that  the  legacy  was  not  to  go  in  satisfaction  of 
the  debt 

Again  in  Field  v.  Mastin  (u),  the  testatrix,  being  indebted  to 
Mrs.  Hutchinson  in  the  siun  of  141/*  bequeathed  to  her  500/1, 


(«)  Trinity  T.  1725.  Anst.  831,  note,  and  Hales  v.  Darell^ 

(0  3  Atk.  64.  3  Bcav.  324. 

(tf)  Dick.  Rep.  543,  and  see  3 


Sbci.  iil] 


Of  Dd}t8  by  Legacies. 


lt)58 


and  gave  die  residue  of  the  personal  estate  to  pay  her  dAU  and  wImk  tlie 
legaaeM,  charging  her  real  estate  in  aid  of  the  personal    The  2eiiT»SJiiit 
qoestioQ  was,  whether  the  legacy  of  500/1  was  a  satisfaction  of  of  the  tetttor, 
the  debt,  and  it  was  said  by  the  Lord  Chancellor,  that  it  was 
evident  fiom  the  wiU  that  the  testatrix  intended  both  debts  and 
kgaciea  to  be  paid     He  therefore  declared,  that  the  legacy  was 
not  to  be  considered  a  satisfaction  of  the  debt. 


SsCT.  III.  Inquiry  how  far  the  doctrine  of  satis£a<^tion 
is  affected  by  the  relation  subsisting  between  the 
testator  and  the  creditor-legatee. 

We  proceed  to  inquire  how  far  the  doctrine  of  satisfaction  is  Where  the 
influenced  by  the  relation  subsisting  between  the  testator  and  his  teeiBaferrant 
creditor-l^atee ;  and,  ofthetertator. 

JPinty  where  the  relation  is  that  of  master  and  servant 
In  Richardson  v.  Greete  (v),  the  reader  will  have  noticed  Lord 
HardmiMs  observation  that  legacies  given  to  servants  had  never 
been  adjudged  to  go  in  satis&ction  of  debts  due  to  them.  But  it 
18  to  be  observed  from  Chancey*s  case  (tr),  and  the  case  cited  by 
the  Master  of  the  Rolls,  before  stated,  in  his  judgment  in  Mathews 
T.  Jifathews(x)f  that,  if  servants'  wages  had  been  a  general  excep- 
tion to  the  rule,  there  would  not  in  those  cases,  have  been  any 
oocaffion  for  the  Court  to  resort  to  the  peculiar  wording  of  the 
wills.  In  the  case  of  Wallace  v.  Pomfret  (y).  Lord  Eldon  alluded 
to  the  dictum  of  Lord  Hardioicke,  but  did  not  expressly  declare 
his  acquiescence  in,  or  dissent  from,  the  opinion  therein  expressed. 
The  case  before  Lord  Eldon  was  decided  on  the  parol  evidence,  Parol  evidenoe. 
in  opposition  to  the  presumption  raised  by  the  wUl  itself^  that  the 
legacy  was  intended  as  a  satisfaction ;  and  we  shall  here  intro- 
dooe  the  case  for  the  sake  of  his  Lordship's  observations  respecting 
tbe  admission  of  parol  evidence  in  such  cases.  B.  T.  Moreton 
gave  a  legacy  of  500Z.  to  Wade,  over  and  above  what  the  testator 
mif^t  owe  him ;  to  bis  servant  James  Staines^  if  in  service  at  his 
decease,  lOL  over  and  above  what  he  (the  testator)  should  owe 
him  for  wages  or  otherwise;  adding,  *'and  I  give  to  my  house- 
keeper, Mary  Pomfrety  1,000/."  He  then  gave  Mary  Pomfrefa 
mother  an  annuity  of  lOL  for  life,  and  legacies  to  her  sister  and 
£aber ;  and  gave  all  the  residue  to  her  executors,  "  after  payment 


(t)  S  Atk.  64,  supra, 

(v)  1  P.  Wins.  408,  last  page. 


(x)  2  Yes.  Ben.  635,  supra^  p.  1088. 
(y)  11  Yes.  542. 
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Where  the  cro.  of  his  debts,  funeral  charges  and  the  probate  of  his  will,  and  the 
*J2?i!^5the  aforesaid  legacies."  The  bill  was  filed  by  the  executors  against 
testator.  Mary  Pomfret^  praying  that  the  legacy  might  be  declared  a 

satisfaction  of  125i  12*.  6i,  claimed  by  the  defendant  for  four 
.year's  wages.  In  &vour  of  the  defendant,  evidence  was  adduced 
to  prove  that  the  arrears  were  incurred  at  the  request  of  the 
testator,  he  promising  to  invest  it  for  Mcary  Pomfreti  and  that  the 
testator,  among  other  expressions  in  her  fitvour,  had  observed  as 
a  reason  for  leaving  Mary  Pomfret  more  than  her  parents  and 
sbter,  **  that  had  it  not  been  for  her  he  would  have  been  dead 
long  aga"  For  the  plaintiff,  Chanceys  case  and  Richardson  v. 
Greese  were  cited,  and  it  was  insisted  that  the  inference  in  fevour 
of  satisbction  arose  from  the  intention  expressed  in  the  will  as  to 
the  other  legatees.  The  Lord  Chancellor,  upon  the  hearing, 
said,  ^  It  would  be  too  hasty  to  decide  this  case  without  seeing 
the  ¥rill.  If  no  new  topic  of  argument  arises  upon  the  will,  the 
case  will  turn  altogether  upon  the  question  as  to  admitting  the 
evidence,  and  the  effect  of  it ;  for  whatever  is  due  to  the  remark 
of  Lord  Hardwicke,  that  there  is  no  decifflon,  applying  this 
rule  to  a  servant's  wages,  this  case  is  not  to  be  decided  upon 
the  general  rule  of  presumption."  After  remarking  upon  the 
legacy  to  James  Staines,  his  Lordship  continued;  ''As  to  two 
persons,  standing  in  the  same  relation  to  him,  and  having  de- 
mands of  the  same  nature,  he  (the  testator)  says,  the  legacy  to 
one  is  to  be  in  addition  to  wages,  and  does  not  say  that  as  to  the 
other.  The  presumption,  therefore,  not  upon  the  rule  of  law^ 
but  upon  the  whole  will,  is  that  this  legacy  is  not  in  addition  to 
wages;  the  testator  having  expressly  directed,  that  the  other  shall 
be  in  addition.  The  question,  whether  the  evidence  is  admissible 
or  not,  turns  upon  the  point,  whether  the  inference  iixim  the 
express  direction,  that  the  other  legacy  shall  be  in  addition  to 
wages,  is  strong  enough  to  require  a  decision,  that  as  to  this 
legacy  the  addition  to  wages  is  upon  the  fisu^e  of  the  vrill  neces- 
sarily excluded.  If  it  is  not,  then,  upon  the  rule  as  to  satis&ction 
of  portions  (z),  &c.  these  declarations  may  be  admitted.  If 
admitted  they  are  to  be  looked  at  with  great  attention,  to  see 
whether  the  necessary  effect  is  to  beat  down  the  fair  inference 
from  the  written  context,  which  is  the  most  solemn  declaration 

(z)    Hinchdiffe    v.    Hinchdiffe ;  noticed,  rapro,  ch.  6,  a.  2,  p.  402 ; 

Sparkes  v.  Catar,  3  Ves.  516,  530 ;  Pole  ▼.  Lord  Somers^  Druce  v.  2>e- 

TH$nmer  v.    Bayne^    7  Ves.    508 ;  nison^  6  Ves.  309, 385. 
Rohins(ni,   v.    WkiOey^  9  Ves.  577, 
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he  can  make ;  particularly  as  the  parol  declaration  is  not  contem-  wbcre  tb«cra. 
poiviy.     The  truth  of  the  declaration  may,  in  a  great  d^;ree,  be  f  JJJ;'^^**J^* 
tried  by  the  will  itselC     As  to  the  effect  of  the  declaration  upon  tetutor. 
the  written  will,  that  is  always  a  difficult  question ;  seeing  these  "^ 
declamrions  construed  so  very  differently,  which  I  am  authorized 
to  say  by  these  two  cases,  that  have  been  cited."    Upon  a  sub-  * 
sequent  day,  his  Lordship  (after  citing  the  cases,  and  to  which 
the  reader  is  referred)  observed,  **  All  the  cases  authorize  the 
admiflsion  of  evidence,  which  is  clearly  to  be  admitted  in  this 
iDatance,  and  I  am  very  sorry  to  add,  that  I  think  myself  folly 
JQsdfied  by  all  the  cases  in  saying,  that  evidence  has  not  only 
been  admitted,  but  at  least  as  much  effect  has  been  given  to  it, 
as  can  be  said  fiiirly  to  belong  to  it     But  looking  at  the  parol 
evidence  in  this  case,  it  is  infinitely  stronger  than  in  any  of  the 
cases  in  which  evidence  has  had  efiect ;  provided  it  is  believed, 
and  there  is  great  hazard  I  admit,  of  deciding  upon  what  is  not 
tme ;  but  I  have  no  right  to  reject  this  evidence  as  &lse.     The 
fint  part  of  this  dechuration  brings  this  very  much  to  the  case  I 
have  cited  fix)m  Mr.  Browne^s  (a)  manuscripts,  that  the  legacy 
was  for  her  attention  to  him  in  sickness,  and  the  wages  for  service. 
Tbe  subsequent  part  of  the  evidence  is  an  express  declaration,  as 
to  what  he  owed  her  for  wages,  that  he  intended  to  put  her 
nunaey  out  at  interest;   his  Lordship,  therefore,  declared  that 
the  legacy  was  not  a  satisfaction  of  the  debt ;  and  the  bill  was 
dismisBed  accordingly. 

In  the  last  case,  the  reader  will  perceive,  that  Lord  Eldon 
avoided  giving  an  opinion  upon  the  general  question,  whether 
wages  formed  an  exception  to  the  general  rule  of  presuming 
aatisfiiction,  but  decided  the  case  before  him  upon  the  parol 
evidence,  which  he  considered  admissible  to  rebut  the  presump- 
tion of  satisfaction,  raised,  not  hj  the  ruk  of  law,  but  by  the  totff 
«te(/I  Had  the  will  not  raised  the  presumption.  Lord  Eldon,  in 
admitting  the  parol  evidence,  would  have  virtually  overruled 
Lord  Hardwiekt^s  dietvm;  since,  if  wages  were  not  within  the 
mle,  then  obviously  there  was  no  necessity  for  resorting  to 
evidence  to  rebut  a  presumption,  which  in  that  case  the  law  did 
not  raise  {b).    The  case  of  WaHaee  v.  Pomfret  seems,  therefore. 


(a)   Tbe  King's  Counsel  in  the  had  been  able  to  bestow  on  the  case 

ofLord  Hdrdmicke.  of  WaOaeer.  Pdmjrety  he  uld  it  with 

(V)   Sir  Edward  Sugden  in  the  the  greatest  diffidence,  he  did  not 

of  IToff  V.  Hm,  1  Dr.  &  W.  123,  see  how  it  was  possible  to  maintain 


relactSDtly   expressed   his   opinion     the  decision  consistently  with  the 
liiaft  apoa  the  best  consideration  he     other  authorities. 
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IVberetlieero.  to  leave^  Lord  Hardtdche^s  dictum  untouched.  It  is  presumed, 
^^id^SnST  ^  ^®  question  can  only  arise  on  wages  due  at  the  time  of  making 
toiutor.  the  will ;  and  with  respect  to  such,  it  is  difficult  to  discover  any 

reason  distinguishing  them  from  other  debts,  except  that  which 
'  arises  from  the  relationship  of  master  and  servant;  namely,  that 

a  legacy  to  a  servant  strongly  implies  in  its  veiy  nature  the  pecu- 
liar motive  or  purpose  of  remunerating  fidelity  and  attention, 
beyond  the  stipend  for  ordinary  service,  which  the  testator  must 
know  would  be  paid  at  all  events  out  of  his  personal  estate  as 
a  debt  Such  peculiar  motive  has  been  considered  of  importance 
in  Chancey^s  case,  and  that  cited  by  the  Master  of  the  Rolls  in 
Miz&ews  V.  Mathews^  and  also  in  the  cases  of  double  legacies 
before  discussed;  and  might  have, been  thought  sufficient  to' 
support  Lord  Harduncke's  dictum  in  the  absence  of  authority  to 
the  contrary.  But  that  dictum  may,  upon  the  authorities  before 
noticed,  be  considered  at  least  doubtful.  With  respect  to  wages 
accrued  since  the  making  of  the  will,  the  preceding  reason  is 
equally  applicable;  but  their  being  contracted  after  die  making 
of  the  will  brings  them  within  Cranmer*Q  case,  and  Thomas  v. 
Bennet  before  noticed  (c).  A  further  reason  may  be  adduced, 
similar  to  that  which  governed  the  cases  of  lUnoUns  v.  Powel, 
and  Carr  v.  £!astairooke,  also  before  noticed  (d) ;  viz.  that  as 
the  debt  is  uncertain  and  fluctuating,  growing  due  from  time 
to  time,  it  cannot  be  inferred  that  the  testator  intended  the 
l^acy  to  be  a  satisfaction  of  a  claim,  which  might  not  exist  at 
his  death,  or,  if  it  did,  the  amount  of  which  he  could  not  possibly 
know. 
Where  tbe  ere*  In  the  second  place  we  shall  consider  how  ftr  the  doctrine  of 
^^cUldofthe  ^  satis&ction  is  affected  by  the  relation  of  parent  and  child;  whether 
testator.  a  debt  due  by  a  parent  to  a  child,  but  not  as  a  portion,  is  consi- 

dered in  the  same  light  as  a  debt  to  a  stranger;  consequently, 
whether,  in  the  absence  of  an  expressed  or  implied  intention, 
the  legacy  would  be  presumed  a  satis&ction  of  the  debt  We 
have  the  authority  of  Lord  Abanleyy  when  Master  of  the  Rolls, 
in  Tolson  v.  CoUms  {e\  that  it  shall  be  so  considered  In  that 
case,  Mary  Powel  bequeathed  to  John  Collins  her  executor,  the 
sum  of  800^,  upon  trust  for  his  four  children,  equally,  with 
benefit  of  survivordiip,  in  case  of  death,  &c  and  she  appointed 
John  Coilms  and  Samuel  A\ford  executors.    After  the  testatrix's 


(c)  Suproj  p.  1046.  Cruy^  3  Anst.  8S0 ;  Ackeaan  v.  Fairy 

(d)  Stqfra,  p.  1050.  2  Ck>n.  &  L.  208,  219^  220. 

(e)  4  Yes.  488;  see  also  PulUn  ▼. 
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deithy  John  Collins  received  the  800/.,  and  afteryrards  died  whef«thecr«. 
kfring  his  four  children  named  in  M.  PaweTs  will,  and  another  f^i^^^^'* 
WD  surviving.   The  testator,  by  his  will  gave,  among  other  snms,  testotor. 
the  IcgMsy  of  50(M1   to   Jane,   one    of  his  daughters,  if  she 
tttsined  twenty-one,  and  not  odierwise,  with  interest  in  the 
nentime;  he  ako  gave  similar  legacies  to  his  other  children. 
Upon  a  bill  filed  by  Jane  CoOins  and  her  husband  for  200/., 
her  share  of  the  legacy  given  by  the  will  of  Mary  Powdj  the 
question  was,  whether  the  plaintifls  must  not  elect  to  take  the 
legacy  of  2002L  under  Mary  PaweTs  will,  or  the  provision  under 
the  will  of  JoAn  CoOins.    The  Master  of  the  Rolls  said,  «  What- 
ever may  be  the  conjecture  as  to  what  this  testator  did  intend, 
the  angle  question  is,  whether  by  any  rule  that  has  prevailed 
with  regard  to  a  debt  due  fix)m  a  parent  to  a  child,  and  a  bequest 
to  that  child  by  his  will,  this  can  be  considered  as  a  satisfaction 
of  the  debt  admitted  to  be  due  by  the  testator  to  these  four 
children.    It  is  said,  that,  when  this  testator  made  his  will,  he 
gave  these  children  a  greater  benefit  than   they  would  have 
<ierived  under  the  debt    But  it  is  admitted,  that  it  is  not  such  a 
benefit,  as,  in  the  case  of  any  one  but  a  parent,  would  have  been- 
a  satisfiKstion.    I  am  very  far  fix)m  difiPering  firom  HincheKffe  v. 
Saehd^e  (/).    On  the  contrary,  I  think  it  is  confirmed  by  all 
the  cases  that  have  been  cited.     But  I  decide  upon  this ;  that 
diis  is  not  the  case  of  a  portion;  and  I  lay  dovm  generally,  that 
a  l^acy  by  a  fisher  to  a  child,  is  not  a  satis&ction  of  a  debt  due 
to  the  child,  in  any  othar  way  than  a  debt  due  firom  a  stranger 
ivould  be  satisfied  by  such  a  legacy*    I  must  try  it  by  the  same 
rule;  and  see,  whether  it  appears  by  the  will,  that  he  considered 
it  as  part  of  his  personal  estate ;  and  it  is  admitted,  that  if  this 
Has  the  case  of  a  stranger,  this  legacy  would  not  be  a  satbfaction. 
Therefore  I  must  hold  that  this  legacy  is  due  to  the  plaintifi;" 

The  rule  laid  down  in  the  last  case  was  adopted  in  the  absence 
of  sufficient  intimation  of  the  testator's  intention.  The  case  of 
Ame  V.  Pbane  (g)^  next  stated,  and  which  at  first  sight  might 
appear  at  variance  with  ToUon  v.  CoSem,  was  decided  upon  its 
peculiar  drcumstances ;  firom  which,  coupled  with  the  expressions 
of  the  will.  Lord  £ldon  considered  'that  the  testator  intended  his 
son's  daim  (if  any)  should  be  satisfied  by  the  bequests  in  his 
finoor*  In  the  case  last  alluded  to,  the  testator,  residing  and 
carrying  on  business  at  JSoddesdon  in  Hertfordshire,  placed  his 
son  Jerendahf  who  had  been  employed  for  some  time  with  a 

(/)  S  Vos.  516,  mfia.  (g)  7  Yes.  868. 
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Where  the  ere-  tradesman  at  Sauthwark  at  a  guinea  a  week,  at  Ef^field,  in  the 
a'^Im^ftT  ^  business  of  a  cooper.  The  son,  while  he  conducted  this  business, 
testttor.  rendered  accounts  to  his  father  from  time  to  time,  receiving  no 

^ages,  and  merely  deducted  the  money  expended  for  his  board. 
Afterwards  the  father,  by  his  will,  gave  all  his  estate  and  effects 
to  his  executors,  directing  them  to  carry  on  the  trade  for  two  or 
three  years ;  and  to  make  an  inventory  of  his  effects,  and  a 
separate  inventory  of  his  property  at  Et^field^  and  fix>m  the  amount 
of  the  appraisement  of  those  effects,  to  deduct  60/1  which  he 
gave  to  his  son  Jeremiah^  to  whom  he  also  gave  \0L  on  condition 
of  instructing  his  brother  in  the   trade;   and  the  residue  he 
directed  to  be  paid  by  instalments  of  one,  two  and  three  years ; 
and  all  the  residue  he  directed  to  be  divided  among  his  other 
children  by  name,  omitting  Jeremiah.    Jeremiah  having  set  up  a 
claim  of  481  after  his  fiither's  death,  but  never  during  his  Me^ 
for  wages  due  to  him  for  his  trouble  in  carrying  on  the  trade  for 
one  hundred  and  twenty-nine  weeks,  the  question  submitted  to 
the  Court  for  decision  was,  whether  the  benefit  to  which  Jeremiah 
was  entitled  under  his  father's  will,  was  not  a  satisfisustion  of  the 
.debt  Jeremiah  claimed  agiunst  his  estate  ?    Lord  Ekton,  C,  said 
the  case  must  be  decided  for  the  plaintifi,  the  other  children  of 
the  testator ;  that  he  doubted  extremely  whether  the  defendant 
Jeremiah  was  a  creditor :   and  after  reviewing  the  circumstances 
of  the  case  with  respect  to  the  transactions  between  the  fiither 
and  the  son,  shewing  an  intention  on  the  part  of  the  &ther,  and 
an  acquiescence  on  the  part  of  the  son,  to  the  arrangement  as  a 
future  provision  and  establishment  for  the  son,  and  connecting 
these  fiu:ts  with  the  dispositions  and  expressions  of  the  will,  his 
Lordship  concluded,  ^*  the  intention  was  to  satisfy  every  demand 
his  son  had  upon  him,  and  he  never  conceived  that  his  son  stood 
in  a  relation  to  him  as  a  creditor,  or  could  make  any  demand* 
This  case  is  veiy  different  firom  that  of  a  perfect  stranger  upon  a 
question  of  implied  ctuumpeit;  in  such  a  case,  regard  being  had 
to  the  relation,  though  a  eon  forisfamiliated,  and  to  the  expecta- 
tion of  being  remunerated,  which  that  relation  giv^ ;  attending 
also  to  the  circumstance,  that  the  son  lived  in  that  employment 
one  hundred  and  twenty-nine  weeks,  and  never  made  any  de- 
mand whatsoever.*'    The  Court  was  therefore  of  opinion,  that 
the  son's  claim  to  such  a  debt,  and  the  provisions  in  his  fiither's 
will  could  not  be  maintained  (A). 


(A)    See  ftlflo   Stoeken  v.  Stod^   4  Sim.  152 ;    Earl  of  Okn^  v. 
Barnard,  1  Keen,  771. 
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We  proceed  to  notice  in  this  place  a  class  of  cases,  which,  Where  d/^ 
though  not  strictly  within  ihe  subject  of  the  present  Treatise,  ^^^^l^ 
nevertheless  are  so  closely  connected  with  the  cases  lately  dis-  timcisasatis- 
CQSsed,  that  they  may  with  propriety  be  introduced.     The  rule  ^^^it  due  from 
laid  down  in  Tcilson  v.  ColKns  (i)  is,  that  where  a  debt  not  in  the  the  parent  to 

way  cf  portum  is  due  from  a  parent  to  a  cniid,  a  legacy  by  the    

parent  shall  not,  in  the  absence  of  evidence  of  intention  expressed 
or  implied,  be  presumed  a  satisfaction  of  the  debt  due  to  the 
chilcl,  any  more  than  to  a  stranger.     But  the  cases  to  be  neitt 
mentioiied  establish  the  following  proposition ;  that  where  such 
a  debt  exists,  an  advancement,  upon   the   child's  marriage,  or 
upon  some  other  occasion,  of  a  portion  equal  to  or  exceeding  the 
debt,  in  the  parent's  life,  shall,  primd  faciei  be  deemed  a  satisfac- 
tion of  the  debt  previously  owing.     The  first  case  is  fVood  v* 
Briant  (j).     The  plaintiff's  wife  was  entitled  to  the  residue  of 
her  grandmother's  estate,  under  her  will,  and  was  also  appointed 
executrix.     Her  father  was  administrator  durante  minore  (state 
of  his  daughter.    At  the  period  of  her  marriage  with  the  pl£untiff» 
he  was  by  agreement  to  have  80021  from  the  father,  which  in  the 
settlement  was  mentioned  to  be  a  portion,  and  in  consideration 
of  natural  love  and  affection.     It  was  insisted  for  the  plaintiff, 
that  he  was  entitled  to  an  account  of  the  residue  of  the  grand-' 
mother's  estate,  from  the  representative  of  the  wife's  father,  and 
that  the  800/.  paid  by  her  father  upon  her  marriage,  was  not  in 
satisfaction  of  this  residue,  especially  as  it  was  expressed  to  be 
given  for  natural  love  and  affection ;  and  it  was  also  contended^ 
that  as  the  father  at  the  time  of  the  marriage,  was  worth  8,000/^ 
at  the  least,  and  had  only  this  daughter  and  one  son«  it  was  not 
probable  he  meant  it  as  a  satisfaction.     That  there  was  no  case 
to  be  produced,  where  a  father  was  indebted  to  a  child  on  ac- 
coont  of  a  demand  under  the  will  of  a  collateral  relation,  that 
before  the  demand  was  liquidated,  his  giving  a  sum  as  a  portion  to 
this  child  had  been  held  to  be  a  satisfaction  of  the  demand.    The 
defendant's  counsel  rested  chiefly  upon  the  parol  declarations  of 
the  plaintiff  and  his  wife,  soon  after  the  marriage,  that  the  80021 
was  intended  both  as  a  portion  and  a  satisfaction  for  the  residue 
of  the  grandmother's  estate ;  and  the  depositions  of  six  or  seven 
witnesses  were  read,  which  were  very  full  to  this  point     To 
encounter  this  evidence,  proof  of  the  father's  declarations  before 
and  after  the  marriage  was  read  for  the  plaintiff,  t^tr.,  his  saying 
that  his  mother  had  left  50021  at  least  to  his  daughter^  and  that 


(0  Siqtra,  1056.  0)  2  Atk.  621. 
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Satisfaction  of  he  would  give  the  plaintiff  l^OOO^  and  make  a  man  of  him ;  and 
chUdfb^ad*  ^^^  above  SIX  weeks  before  his  death,  his  deckration  to  the 
vanoementofa  plaintiff,  ^'thou  knowest  I  owe  thee  a  great  deal  of  money,  and 
rent'silfedmer  ^hou  shalt  not  be  WTonged  of  a  farthing."  Lord  Hardwiche  said 
^  the  plaintiff  was  entitled  of  course  to  what  remained  due  upon 
the  800£  The  first  question  was,  whether  there  were  a  pre- 
sumptive satisfaction  of  the  legacy  to  the  plaintiff's  wife,  under 
the  grandmother's  will,  by  the  800il  being  advanced  to  her  by 
the  &ther  on  her  marriage  ?  he  did  not  think  any  certain  rule 
could  be  laid  down,  but  the  cases  must  depend  upon  their  parti* 
cular  circumstances.  TTiere  toere  very  few  cases,  where  a  father 
would  not  be  presumed  to  have  paid  the  debt  he  ouxd  to  a  daughtery 
when  in  Ms  lifetime  he  gioes  her  in  marriage  a  greater  sum  than  he 
owed  her,  for  it  was  very  unnatural  to  suppose,  that  he  would 
choose  to  leave  himself  a  debtor  to  her,  and  subject  to  an  account. 
As  to  the  case  of  Chidley  v.  Lee  (k\  the  ground  Sir  John  Trevor 
went  upon  was,  that  the  husband  knew  nothing  of  the  legacy  to 
the  wife  from  the  collateral  ancestor,  and  therefore  held  it  was  not 
satisfied  by  the  portion,  though  it  was  a  much  larger  sum  than 
the  legacy ;  but  he  (Lord  Hardwiche)  said  he  thought  that  was 
an  extreme  hard  case,  and  he  should  have  been  inclined  to 
determine  it  otherwise.  If  the  present  case  rested  upon  the  pre- 
sumption only,  he  should  be  of  opinion  that  the  800^  was  a 
satisfaction  for  the  residue  under  the  grandmother's  will,  i  The 
evidence  on  the  defendant's  side,  with  regard  to  the  declarations 
of  the  plaintiff  and  his  wife,  were  very  strong,  and  applied 
directly  to  the  point  of  satisfaction ;  and  on  the  other  side,  there 
were  only  loose  and  general  declarations  of  the  father,  that  he 
was  indebted  to  the  plaintiff.  His  Lordship  therefore  decreed, 
an  account  of  the  father's  personal  estate  as  to  the  800Z.  only. 

Again,  in  Seed  v.  Bradford  (Z),  a  bill  was  filed  by  the  plaintiff, 
administrator  to  his  wife,  one  of  the  daughters  of  WUliam  Brad- 
fordy  which  daughter  was  entitled  to  a  fiflh  part  of  a  legacy  of 
520L  left  to  her  and  four  sisters  by  the  will  of  Thomas  Tindaly 
their  grandfather,  who  had  made  the  wife  of  William  Bradford 
executrix.  William  Bradford,  as  her  husband,  possessed  himself 
of  the  personal  estate  of  Thomas  Tindal,  mixed  the  assets  with 
his  own  property,  applied  them  in  his  own  business,  and  con- 
tinued so  until  his  death.  In  1740  there  was  a  treaty  for  the 
marriage  of  the  plaintiff  with  one  of  William  Bradfmts  daughters, 
upon  which  WilUam  Bradford  was  to  give  400Z.  as  a  marriage 


<A)  Pre  Ch,  228.  (Q  I  Yes.  500,  Belts  ed. 
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portion^  as  sworn  by  the  plaintifiTs  father^  one  of  the  parties  to  the  gatisfaction  of 
agreemenL     Upon  the  wedding  day,  WUUam  Bradford  went  up  ^f mj^®  *  j* 
and  fetched  400/L  which  was  put  by  for  the  husband's  use,  one  vancenent  of  a 
witness  swearing  that   WUUam  Bradford  said,  "there  is  the  Jertl^'JjfX; 

money,  but  that  is  not  all;"  another,  that  he  said,  "  there  is  what  — ' 

I  give  my  daughter,  but  that  is  not  all ;"  and  both  added  ''  or 
vords  to  that  effect."  It  appeared  that  the  daughter  was  priyy 
to  the  right  she  had  to  the  fifth  part:  it  did  not  appear,  but 
nther  the  contrary,  that  her  husband  knew  it  at  the  time,  but 
he  became  acquainted  with  it  a  year  afler  the  marriage;  yet  he 
Derer  made  a  demand  of  it  in  the  life  of  his  wife,  who  died  in 
1742,  nor  in  the  life  of  WiBiam  Bradford^  who  died  in  1746« 
For  the  defendaoit  (the  representative  of  f¥UUam  Bradford)  the 
case  of  Wood  v.  Briant  last  stated  was  cited,  and  Sir  Johrt  Strange^ 
M.  R.,  said,  "As  the  plaintiff  knew  of  this  right  in  his  wife, 
there  is  no  reason  why  he  should  not  have  made  this  demand 
during  the  time  the  father-in-law  lived  after  the  death  of  the 
vife,  instead  of  lying  by  till  after  the  death  of  him  who  was 
par^  to  the  transaction,  and  might  have  given  some  account  of 
it  if  called  upon.  To  be  sure,  in  cases  of  this  nature,  there  is  no 
occasion  for  an  express  stipulation  that  the  400/.  was  given  in 
ibn  sadsfaction  of  what  came  to  the  parent's  hands  belonging  to 
the  child,  and  that  he  does  not  give  it  absolutely  out  of  his  own 
pocket  But  every  case  of  this  kind  must  be  taken  with  the 
drcamstances,  upon  which  the  Court  goes,  to  see,  whether,  from 
the  nature  of  the  transaction  and  demand,  it  is  not  imphed,  that 
the  money  thus  given  in  the  lump,  included  what  the  father  gave 
bj  bounty,  and  also  what  came  to  his  hands  as  belonging  to  the 
child.  That  is  the  natural  transaction;  otherwise  the  Court 
most  suppose  he  intended  to  give  the  400/1  out  of  his  own 
pocket,  and  suffer  himself  and  his  wife  to  remain  still  liable  to 
that  demand  and  interest  All  the  other  daughters  were  ad- 
vanced in  the  same  way  by  portions  given  by  WilUam  Bradford 
in  his  life,  and  never  thought  they  were  entitled  to  their  share 
of  that  legacy  besides,  although  they  by  their  answer  claim  it,  if 
the  Court  should  be  of  that  opinion.  Their  acquiescence,  and  the 
pUntiflTs  is  strong  evidence  it  never  was  so  understood."  The 
IriO  was  therefore  dismissed. 

In  the  case  of  C/uwe  v.  Farrant  (m),  John  Broom,  by  his 
win  of  the  18th  of  July,  1786,  gave  to  his  granddaughters 
Maryy  Sarah,  and  Betty  Farrant,  and  to  each  child  that  should 

(to)  ISVes.  8. 
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Sf^tisfaction  of  or  might  thereafter  be  bom  of  his  daughter  Sarah  Farrant^  and 
chUd^^by  ad*  1^^^^  ^^  ^^^  decease,  the  sum  of  150Z.  to  be  paid  to  each  of  them 
vuioement  of  a  bj  his  executors  within  six  months  next  after  his  deceasci  to 
nraic*  Hfetiroe.  ^hom  he  gave  and  bequeathed  the  same  accordingly.  The 
testator  died  on  the  20th  of  Julyj  leaving  the  three  grand- 
daughters named  in  the  will  all  infants.  John  Farranty  their 
&ther,  died  in  1807,  having  by  his  will  devised  his  real  estates 
to  his  sons,  with  limitations  to  their  children  in  tail,  and  the 
ultimate  remainder  to  his  own  right  heirs,  subject  to  a  trust  term 
of  five  hundred  years,  to  raise  certain  legacies  and  sums  of  money, 
and  also  such  farther  sum  of  money  as  should  be  sufiScient  to  pay 
all  his  just  debts,  whether  on  bond,  simple  contract,  or  otherwise, 
after  applying  his  goods  and  chattels,  and  the  part  of  his  personal 
estate,  aft:er  bequeathed  in  discharge  of  such  legacies  and  debts, 
as  &r  as  the  same  would  extend ;  and  he  gave  all  the  residue 
of  his  personal  estate  to  his  executors,  upon  trust  to  apply  the 
same  in  dischai^ge  of  his  legacies  and  debts.  The  bill  was  filed 
by  the  three  granddaughters  of  the  testator  Brooniy  with  their 
husbands,  claiming  their  legacies  of  \60L  with  interest  under  his 
will.  The  answers  by  the  executors,  the  widow  and  sons  of 
Fcaranty  represented,  that  John  Farrant  maintained,  clothed, 
and  educated  the  plaintifis,  his  daughters,  at  an  expense  much 
exceeding  their  legacies  under  the  will  of  their  grand&ther ;  and 
he  also  gave  to  or  in  trust  for  each  of  them  a  marriage  pordon 
of  l,000il ;  and  no  demand  was  made  by  any  of  them  in  his  life- 
time, therefore  the  defendants  insisted  that  the  plaintifis  were 
barred  of  all  claim  to  recover  th^  legacies  under  their  grand- 
other's  will.  Sir  WiUiam  Grants  M.  R.,  said,  "  Upon  looking 
into  the  settlements,  I  find  nothing  fix)m  which  any  inference 
can  be  drawn  as  to  the  intention  of  the  parties.  In  Mrs.  Chave\ 
her  father  covenants  to  pay  1,0002.  for  the  portions  of  his 
daughter.  It  does  not  appear  that  the  husbands  knew  of  the 
debts.  My  opinion  is,  that  the  father,  giving  the  portion  must 
be  taken  as  meaning  to  satisfy  the  debt  he  owed  as  executor 
of  the  grandfather.  That  is  established  in  opposition  to  Chidley 
V.  Lee  («),  by  the  more  recent  cases  of  Wood  v.  Briant  (o),  and 
Seed  V.  Bradford  (/?).  The  bill,  therefore,  as  far  as  it  seeks 
payment  of  the  legacies  to  Mrs.  Chave  and  Mrs.  Pook^  must  be 
dismissed;  as  to  Mrs.  Marson^  her  portion  is  not  given,  so  as  to 


(fi)  Pre.  Chan.  228.  (p)  Supra,  Vol.  XL  p.  1060. 

(o)  Sapra,  Vol.  11.  p.  1059. 
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amount  to  a  satisfiiction.    As  to  her  legacy^  therefore,  there  must  Satisfaction  of 
be  a  decree  for  payment  **  (q).  chtw  *b  "Id?  * 

InJnmiett  v.  Lewis  (r\  a  trust  fimd  in  which  a  father  was  yancementofa 
entitled  for  life  with  remainder  to  his  son  and  daughter  was  sold  ^nt^g'iifetnDc. 
out,  and  the  proceeds  received  by  the  fother.  On  the  subsequent 
maniage  of  the  daughter,  the  father  settled  property  upon  her  to 
a  greater  amount  than  the  proceeds  of  the  trust  fund.  Sir  L 
Wigramy  V.  C,  held  that  the  claim  of  the  daughter  against  her 
bther,  in  respect  of  the  proceeds  of  the  trust  fund,  must  be 
presumed  to  be  satisfied  by  the  settlement.  Afler  reviewing  the 
aathorities  referred  to  in  this  section,  concluding  with  Chave  v. 
FantaUt  his  Honor  added,  ^^  they  clearly  decide  that  neither  the 
ezpresaion  of  natural  love  and  affection  as  the  reason  of  the  gif);, 
nor  the  ignorance  of  the  husband  of  his  wife's  rights,  will  neces- 
sarily prevent  the  application  of  the  doctrine  of  satisfaction,*'  and 
in  a  subsequent  part  of  his  judgment  his  Honor  observed,  '^I 
must  not,  however,  be  understood  as  intimating  an  opinion  that 
the  expression  of  natural  love  and  affection,  as  the  consideration 
of  a  portion  given  by  a  parent  on  the  .marriage  of  a  child,  may 
not,  in  any  case,  be  entitied  to  weight  In  the  case  of  a  portion 
being  the  exact  amount  of  the  parent's  debt  to  his  child,  perhaps 
it  D^ght  be  material,  at  least  in  conjunction  with  other  circum- 
stances; for  it  might  be  said,  that  natural  love  and  affection 
could  not  be  the  motive  for  discharging  a  legal  or  equitable 
obligation ;  but  that  reasoning  can  have  littie  weight,  where  the 
father,  as  in  thb  case,  gives  a  portion  so  &r  exceeding  his 
liability.  There  is  here  ample  to  satisfy  the  natural  love  and 
iSecdon,  without  excluding  the  presumption  that  the  debt  was 
intended  to  be  satisfied  also." 

SiCT.  IV.  Where  a  legacy  by  a  creditor  to  his  debtor* 
l^atee  does  or  does  not  operate  as  a  release  or 
extinguishment  of  the  legatee's  debt, — and  herein 
of  the  effect  of  appointing  a  debtor  executor. 

We  proceed  in  the  present  section,  to  a  review  of  the  cases,  Where  legtey 
vherem  a  legacy  by  a  creditor  to  his  debtor  has,  or  has  not,  been  J^^hii^btor  • 
to  operate  as  a  release  or  extinguishment  of  the  debt  rclense  of  the 


ao  due  to  the  testator  by  the  l^atee  («)•     It  was  observed  in 
the  conmiencement  of  the  present  chapter,  that  where  a  creditor 

(q)  Hartopp  v.  Hartoppj  17  Ves.  (r)  3  Hare,  316. 

IM ;  Bengough  t.    Walker,  15   ib.         (s)  See  Chap.  YUI.  sect.  2,  sup., 
W,  and  referenoe  in  note  (a),  510.      p.  475. 
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Where  leptey    bequeaths  a  legacy  to  his  debtor  in  his  will,  and  either  does  not 

to  hU  dettOT  m  ^^^'^®  ^^  ^^'^^^  ^'  mentions  it  in  such  a  manner  as  to  leave  his 
release  of  the     intention  doubtful,  ^and  after  his  death  the  securities  for  the  debt 

1 are  found  uncancelled  among  the  testator's  property,  the  Courts 

of  Equity  do  not  consider  the  legacy  to  the  debtor  as  necessarily 
or  even  pnm&  facie,  a  release  or  extinguishment  of  the  debt,  but 
require  evidence  clearly  expressive  of  the  intention  to  release ; 
if  such  intention  does  not  appear  clearly  expressed  or  implied  on 
the  £su;e  of  the  will,  evidence  from  other  sources  will  be  admitted. 
In  such  cases,  however,  the  Court  has  felt  considerable  embar* 
rassment,  inasmuch  as  it  has  to  pronounce  upon  an  instrument 
that  is  apparently  a  disposition  of  the  property,  and  which  ought 
to  be  a  complete  and  entire  disposition  of  the  property,  yet  such 
instrument  does  not  contain  evidently,  when  the  circumstances 
are  stated,  the  whole  intention  of  the  testator  expressly  as  to  the 
administration  of  his  property.  This  difficulty  is  increased  fix>m 
the  circumstance,  that  one  jurisdiction,  which  cannot  receive  the 
evidence  that  may  arise  from  other  papers,  and  which  is  not  in 
the  habit  of  receiving  that  evidence,  is  to  pronounce  upon  the 
ultimatum  of  the  will,  and  another  jurisdiction  is  to  execute  it, 
and  in  executing  it,  is  to  conform  itself  as  much  as  possible  to 
the  intention  of  the  testator.  Hence,  as  Lord  Loughborough 
observes,  arises  the  necessity  of  admitting  that  evidence,  which 
has  been  given  in  cases  where  the  administration  is  to  be  carried 
on  in  the  Court  of  Chancery ;  and  all  that  is  to  be  received  firom 
the  Ecclesiastical  Court  is  the  probate  {t).  These  observations 
arose  in  the  case  of  Eden  v.  Smyth  {u),  which  is  an  instance 
wherein  the  evidence  produced  was  considered  as  clearly  mani- 
festing an  intention  in  the  testator  to  release  the  legatee's  debt 

In  that  case,  Smyth  the  testator,  upon  the  marriage  of  his 
daughter  with  the  plaintiff  Sir  Frederick  Eden,  had  made  a  con- 
aiderable  settlement  upon  her,  and  also  paid  several  sums  of 
money  to  or  for  the  accommodation  of  Sir  Frederick,  Among 
Other  advances,  Smyth  lent  Sir  Frederick  1,000/.,  for  which  he 
took  his  bond  dated  1791.  In  January  1792,  a  further  sum  of 
1,000/.  being  required  by  Sir  Frederick,  and  it  not  l^eing  con- 
venient to  Smyth  to  advance  it,  he  joined  Sir  Frederick  in  a  bond 
to  the  Rev.  J.  Boucher,  to  secure  that  sum,  and  which  was  paid 
to  Sir  Frederick  in  1794.  Smyth  also  borrowed  700/.  of  George 
Waison,  and  paid  that  sum  with  200/.  more  to  Sir  Frederick, 
who  gave  George  Watson  his  bond   dated  10th  July  1794,  for 


(0  5  Vos.  ^3.  (m)  lb.  345. 
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secnring  the  repayment     Smyth  psdd  off  JVatson^s  bond  in  his  Where  legacy 
lifetime,  but  did  not  take  any  assignment.    By  his  will,  dated  ^^jJ^JJ^*^ 
1797,  SmyA  did  not,  as  it  appears,  mention  the  bond  debt  of  Sir  releue  of  Uie 

Frederick;  but  among  other  legacies  gave  1,00021  to  Sir  Frederick  z^ 

Eden  to  be  paid  within  twelve  months  after  his  decease,'  or  as 
soon  after  as  his  executors  conveniently  could;  and  he  gave  the 
residue  of  his  personal  estate  to  his  younger  grandchildren,  issue 
of  Sir  Frederick  and  his  dnughter  Lady  Eden.  Sir  Frederick's 
boods  for  1,00021  and  900/1  were  found  among  the  testatoi^s 
eflects.  Sir  Frederick  filed  his  bill  for  the  legacy,  and  the  ques- 
tion, raised  by  the  answers  of  the  executors,  was,  whether,  under 
the  circumstances,  he  was  entitled  to  the  l^acy,  or  on  the  con- 
tniy,  was  to  be  chai]ged  with  l,900il  as  due  to  the  testator's 
estate.  Among  the  evidence  produced  was  a  letter  fix>m  the 
testator  to  Lady  Eden,  the  mother  of  Sir  Frederick,  in  which  the 
testator  said  he  had  released  Sir  Frederick  irom  the  sum  of  l,000iL 
he  had  lent  him  ;  and  among  other  evidence  it  appeared  that 
die  testator  had  stated  to  Robert  Smyth  and  other  witnesses  that 
he  had  given  the  plaintiff  the  two  sums  of  1,000/.  and  900/.,  and 
dttt  as  to  the  bonds  given  for  them  the  plaintiff  should  never  be 
caBed  upon^  and  that  he  (the  testator)  considered  himself  bound 
to  pay  Bfr.  Boucher's  bond.  Certain  statements  of  cash  accounts 
vere  prodaced ;  and  other  papers,  which  were  not  proved,  men- 
tioned the  legacy  of  1,00021  to  Sir  Frederick  Eden,  and  one  in  par- 
ticular, to  •*  Sir  Frederick  Eden  l,000i,  if  I  pay  Boucher  nothing, 
then,"  and  the  words  ''If  I  pay  Boucher^  were  crossed  with  a 
pen.  It  was  contended  for  the  plaintiff,  that  this  legacy,  coupled 
with  the  letter  and  other  evidence,  showed  the  testator  never 
intended  to  enforce  the  demands,  and  that  they  were  released. 
The  parol  evidence,  which  was  urged  for  the  plaintiff,  was  ad- 
duced not  to  explain  the  tot?/,  but  to  repel  a  demand,  and  was 
admitted  de  bene  esse.  Lord  Loughbaroughy  C,  considered  the 
evidence  very  properly  admitted  from  the  Bishop  oi  PeterborougKs 
case  iy),  in  which  his  books  and  papers  were  admitted.  The 
same  rule  must  hold  as  to  any  memorandum,  to  show,  what  he 
took  as  the  estate  to  be  disposed  of:  and  was  equally  appli- 
cable to  show,  what  he  reckoned  debts  due  to  him,  and  what 
not,  where  he  has  happened  to  keep  any  account  of  his  own 
property.  The  demand  of  the  plaintiff  prtiwi^/iidiff  was  perfectly 
ob?iou&  That  without  doubt,  upon  the  face  of  the  will,  the 
legacy  was  due.     The  doubt  arose  upon  the  papers,  found  in  the 

(n)  HinekcUffe  v.  HinchcUffe,  infra,  p.  1077. 
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testator's  possession,  and  Tvhich  were  primA  facie  evidence  of 
debts  due  from  the  plaintiff.  That  it  was  £Eiir  to  admit  all  colla- 
teral papers  to  show  the  legacy  was  due ;  and,  takmg  the  whole 
papers  together,  he  was  satisfied,  it  was  the  intention  of  Mr. 
Smyth  that  these  debts  should  not  be  demanded  by  bis  execotois. 
His  Lordship  added;  <^The  conclusion,  that  bears  strongly 
upon  my  mind,  is,  that  he  meant  the  legacy  to  Sir  Frederick 
Eden  beneficially ;  and  consistently  with  that,  he  meant,  that  the 
residue  given  over  to  the  children  of  Sir  Frederick  Eden  shoold 
not  include  these  three  debts;  that  these  three  debts  should 
compose  no .  part  of  that  residue,  intended  to  be  a  proviaon  for 
the  younger  children.  Therefore  decree  the  legacy  to  be  paid; 
and  that  these  several  bonds  for  1,00021,  1,0002.  and  900i:  shall 
not  be  the  subject  of  demand  against  Sir  Frederick  EdenJ* 

But  where  the  evidence  of  intention  to  release  the  debt  is  not 
clear,  either  by  reason  of  the  ambiguity  of  the  expressions  in  die 
will,  or  of  the  insuflBciency  of  the  evidence  itself,  the  gift  of  the 
legacy  will  not  of  itself  amount  to  a  release  of  the  debt  Thus, 
in  the  case  of  Wilmot  v.  JVoodhouse  (tr).  Admiral  Byrauy  in  the 
year  1782,  advanced  to  his  daughter  Juliana  Elizabeth  Byron 
(afterwards  the  wife  of  the  plaintiff  Sir  Robert  Wilmot)^  the  sam 
of  800Z.  for  which  he  took  her  bond ;  and  in  the  year  1785  made 
his  will,  of  which  part  was  in  the  following  words:  ^^  As  I  have 
paid  and  advanced  considerable  sums  of  money  for  my  son  /ofai 
^yran  and  my  daughter  Lady  Juliana  Elizabeth  Wilmot^  I  direct 
that  my  trustees  and  executors  shall  pay,  within  twelve  months 
after  my  death,  the  sum  of  2,0002.  to  my  said  daughter  Lady 
Juliana  Elizabeth  fVilmot"  Admiral  Byron  died  in  1786;  Lady 
Wilmot  in  1788;  and,  as  administrator  to  his  wife,  the  plaintiff 
filed  his  bill  for  the  legacy.  Upon  the  question,  whether  it  was 
tp  be  considered  as  a  release  of  the  bond  which  remained  uncan- 
celled, the  Court  said,  that  the  introductory  words  of  the  bequest 
were  intended  as  an  apology  for  giving  Lady  JuUana  EUzahtA 
fVilnwt  less  than  the  testator  intended  for  his  other  daugfatei& 
But  the  question  was,  whether  they  amounted  to  a  release  of  the 
bond  ;  and  uppn  this  point  the  Chancellor  expressed  himself  in 
the  following  terms :  *^  The  inclination  of  one's  mind  certainly  is, 
that  by  these  expressions,  he  did  not  mean  to  insist  upon  the 
.bond.  Ijt  is  argued  two  ways,  that  he  meant  to  release  i^ or  that 
he  had  forgot  it.     But  his  suffering  it  to  remain  uncancelled  in 


,   (w)  4  Bro.  C.  C.  226 ;  see  ^Jeff's  y.  Wood,  2  P.  Wms,  128 ;    Qwkms 
V.  WifHams,  3  Hare,  539. 
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his  poasessioo,  shows  (hat  he  did  not  mean  to  give  it  up.     He  where  legacy 
might  easily  have  shown  his  intention  so  to  do,  by  tearing  off  the  ^^  *  ^^7^^ 
seal    On  the  other  hand,  if  he  had  forgot  it,  there  was  a  total  not  a  release  of 
absence  of  intention  with  respect  to  it     A  gift  of  a  l^acy  may  ^^  ^^^^ 
certainly  be  so  framed  as  to  be  a  release  of  ademand,  but  it  must 
be  clear.     But  this  case  can  be  raised  no  higher  than  an  absence 
of  intention ;  and  the  mere  absence  of  intention  can  never  be 
construed  into  a  release.     My  opinion   therefore   is,   that   the 
defendant  has  a  right  to  have  the  amount  of  the  bond  deducted ;'' 
and  the  decree  was  accordingly. 

We  may  here  insert  the  case  of  Aston  v.  Pye  {x).  The  de- 
fendant was  indebted  to  his  uncle  Sir  Thomas  Pye^  by  a  note  of 
hand  for  300/1,  payable  at  twelve  months  after  date.  The  uncle 
made  his  will,  dated  the  17th  of  August  1785,  and,  after  his 
death,  the  executors  found  the  following  entry:  ^^  Henry  James 
Plf€  pays  no  interest,  nor  shall  I  ever  take  the  principal,  unless 
greatly  distressed."  The  date  of  this  entry  was  subsequent  to 
that  of  the  wilL  Lord  Kenyan^  M.  R.,  directed  a  trial  at  law  as 
to  the  effect  of  the  entry ;  and  the  question  was  argued  in  the 
Court  of  Common  Pleas,  Easter  Term,  28  Geo.  3,  whereupon  it  v 

was  determined,  the  entry  could  not  operate  as  a  release.  It  was 
said  in  argument,  that  Lord  Kenyon  said  there  was  no  proof  of  a 
laige  surplus.  That  proof  was  given  at  law  :  and  upon  a  case 
reserved,  the  Court  was  of  opinion,  this  could  not  be  taken  as  a 
discharge  in  the  lifetime  of  Sir  Thomas  Pye^  but  was  testa- 
mentary. The  cause  was  adjourned,  and  time  allowed  to  prove 
the  entry  in  the  Ecclesiastical  Court,  In  Easter  term  the  cause 
eame  on  again ;  and  the  Court  being  informed  that  probate  was 
refused  by  the  Ecclesiastical  Court,  declared,  that,  as  it  belonged 
to  the  Ecclesiastical  Court  to  say,  what  was,  or  what  was  not, 
testamentary ;  and  they  held,  it  was  not  testamentary,  it  must  be 
considered  as  a  conditional  discharge  of  the  debt :  the  testator 
never  having  demanded  interest,  and  having  died  in  affluent 
circumstances,  the  executors  were  not  entitled  to  recover. 

It  will  be  proper  here  to  notice  the  case  of  Gould  v.  Adams, 
which  occurred  in  Ireland  (y). 

In  that  case,  Michael  Gould,  in  the  year  1764,  had  become 
security  for  the  plaintiff,  and  on  the  12th  of  April  1780,  he  was 
obliged  to  pay  for  him  3922.  lOs.  M.  Gould  had  made  a  will  in 
1779,  wherein  he  devised  an  annuity  of  1002^  to  the  plaintiff  for  life, 

(z)  S  Ves.  350,  til  notUj  and  354,  per  Lord  Loughboroughy  C. 
(^)  Yem.  &  Scriv.  Bep.  258. 


I    ' 


1068  Of  ike  Satisfaction  and  Release      [Ch.  xvn. 

Where  the  will  but  having  been  obliged  to  make  the  payment  before  mentioncxl^ 
contaim  an  ex-  j^g  made  a  new  will  in  1782,  and  thereby  devised  to  the  plaintiff 

pren  relcttBe  of  t    i      • 

the  debt.  an  annuity  of  only  501  for  life.     The  plaintiff  filed  his  bill  to 

have  the  annuity  decreed  a  chai^  upon  the  lands  made  subjeet 
thereto  by  the  will*  The  defendants,  the  representatives  of  the 
testator,  refused  to  pay  the  annuity,  until  the  plaintiff  should 
dischai^  the  debt  of  Z92L  IQs.  The  question  was,  whether  the 
devise  was  an  extinguishment  of  the  debt  Yehertonj  C.  B., 
said,  where  a  man  makes  a  wiU  and  leaves  a  legacy,  it  is  prmA 
facie  to  be  intended  a  benefit  to  the  legatee ;  now  if  the  money 
due  by  the  plaintiff  to  his  brother  the  testator  were  to  be  set  off 
against  the  annuity,  the  plaintiff  would  take  no  benefit ;  besides, 
where  there  is  an  annuity  devised  it  is  not  so  proper  to  allow  a 
set  off  against  it,  as  if  it  were  a  sum  in  gross:  and  the  annni^ 
was  decreed  a  charge  upon  the  land,  and  an  account  to  be  taken 
of  the  arrears.  It  is  presumed  that  the  better  opinion  is  opposed 
to  the  last  case  cited.  The  case  of  Wtjmot  v.  Woodhimse  is  an 
authority  to  the  contraiy;  and  had  the  general  rule  been,  as 
stated  by  Yehertoriy  C.  B.,  there  would  not  have  been  any 
occasion  in  the  case  oi  Eden  v.  Smithy  to  resort  to  the  evidence 
oKunde,  to  prove  that  the  testator  considered  the  debt  as  dia- 
chai]ged;  and  the  whole  of  Lord  Louffhbcrauffh^s  aigument  was 
incorrect 

In  Hyde  v.  Neate  (y),  the  testator  gave  legacies  to  several 
legatees  by  his  will,  and  by  a  codicil  declared  that  should  certain 
legatees  (naming  them)  or  any  other  person  who  had  a  legacy 
left  them  by  any  will,  owe  him  any  sum  or  suras  of  money  at  his 
decease,  it  should  be  considered  as  part  of  their  legacy.  L  T.  N. 
one  of  the  legatees  whose  legacy  was  10021,  owed  the  testator 
4,000£  Exceptions  were  taken  by  /.  T.  N.  to  the  Master's 
report,  who  expressed  his  opinion  that  the  testator  did  not  by  hb 
codicil  intend  to  release  L  T,  N.^s  debt;  and  Sir  Z.  ShadweO, 
V.  C,  allowed  the  exceptions ;  and,  observing  upon  the  ignorant 
'    '  penning  of  the  codicil,  written  by  the  testator  himself,  expressed 

^  ,  ^  ,^  .  his  opinion  that  the  words  could  not  be  construed  in  any  other 
method  than  as  meaning,^  that  if  any  person  owed  the  testator 
any  thing,  the  debt  shoidd  be  considered  part  of  the  legacy,  in 
the  sense,  that  the  legatee  should  take  both  the  legacy  and  a 
remission  of  the  debt. 

The  cases,  wherein  the  testator  expressly  foigives  or  releases 
the  debt  of  his  creditor,  do  not  of  course  fall  within  the  present 


k-      » 


'   '  .*  '  ^/"     .  (y)  11  Jur.  259. 
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subject:  the  reader  is  therefore  merely  referred  to  some  of  the  where  the  will 
kadinff  attthorities  on  that  subject  in  the  note  below  (z\  oonuinsan  ex. 

^^  •'        ,  ^  '  press  release  of 

It  may  be  proper  to  notice  in  this  place,  that,  where  a  creditor  the  debt 
foigives  or  bequeaths  a  debt  due  to  him  by  the  legatee  as  one  of 
two  or  more  joint  debtors;  as,  for  instance,  where  the  obligee 
bequeaths  the  sum  due  to  him  by  one  of  two  joint  obligors  of  a 
bond,  it  is  not  a  release  to  the  other  of  the  two  obligors,  but  is 
only  a  personal  legacy  to  him,  whose  debt  is  so  foigiven,  and  will 
hpae  by  the  death  of  the  legatee  in  the  testator's  li&time,  so  that 
Ills  personal  representatives  will  still  be  liable  (a). 

Where  a  testator  recites  that  a  legatee  is  indebted  in  a  certain 
sum  which  he  foi^ves  him,  that  recital  binds  t^e  legatee,  except 
io  the  case  of  a  clear  mistake  of  figures ;  and  the  legatee  must 
dect  to  take  under  or  against  the  will;  and  he  is  not  at  liberty  to 
dum  as  a  l^acy  out  of  the  assets  so  much,  as  with  the  debt  he 
alleges  only  due,  would  make  up  the  amount  of  the  sum  stated 
to  be  due  by  the  testatpr  (i). 

But  a  mere  declaration  of  a  testator  to  his  bond  creditor,  that 
he  would  not  sue  for  the  money,  is  not  sufficient  to  constitute  a 
rdeaae;  but  if  such  declarations  were  reduced  into  writing  by  a 
testamentaiy  paper,  they  might  operate  as  a  gift  to  him  of  the 
moDey  due  upon  the  bond  {c). 

In  close  connection  widi  the  preceding  consideration,  though  or  the  effect 
perhaps  not  ;Btrictly  within  the  professed  subject  of  the  present  ^^^^X^ 
Treatise,  a  brief  summary  may  with  convenience  be  introduced  debtorhb ez- 
of  the  leading  principles  of  Law  and  Equity  respecting  the  con-  ^^^[^i^. 
sequences  of  a  creditor  appointing  his  debtor  to  be  his  executor. 
It  b  settled,  that  at  law  it  shall  be  a  release  or  extinguishment  of 
the   debt:    because  the  executor   cannot  maintain    an   action 
against  himsel£     The  appointment  by  the  creditor  to  the  office 
discharges  the  action,  and  consequently,  with  it,  the  debt ;  which 
18  merely  a  right  to  recover  the  amount  by  way  of  action  (rf); 
As,  for  instance,  where  an  obligee  on  a  bond  appoints  his  obligor 
his  executor.     The  law  is  the  same,  where  the  executor  is  one  of 
two  or  more  joint  and  several  obligors  {e) ;  or  where  the  debtor 

(z)  SSftkorp  ▼.  Maxont,  3  Atk.  (c)  Beeves  y.  Brymer^  6  Yes.  519, 

581 ;  EUiott  v.  Davenport^  2  Vem.  per  Master  of  the  Rolls. 

521;  TopUs  V.  Baker,  1  P.  Wms.  (d)  Salk.  299;  Ck>m.  Dig.  Admi- 

^  n.  (2);  Ati.  Oen.  v.  Holbrooke  nistration,  B.  5;    2  Bl.  Com.  511, 

3Yo.&JerT.114.  512;    Freakiey  ▼.  Fox,  9  Bar.  & 

(a)  Lam  ▼.  BuOer,  2  Price,  34;  Cress.  130. 

MmUawi  v.  Adair,  3  Ves.  231 .  (e)  Office  of  Exec.  11,31. 

(&)  Robinson  v.  Bransby,  Mad.  & 
Odd.  348. 
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Of  appoint-       is  one  of  two  or  more  exe5mtors  (/).     Nor,  if  such  creditor 
to^be  executor   ^^^^^^^or  die,  can  the  sunriving  executors  bring  the  action  against 

his  representatives,  though  he  died  before  probate  (y).     But  if 

such  executor  formally  renounce,  the  law  is  otherwise  (A). 

.  The  appointment  of  an  executor  is  an  act  of  the  testator,  and 
at  law  the  release  is  an  absolute  discharge  (t);  but  administration 
in  equity  not.  granted  to  the  debtor  is  an  act  of  law,  and  a  suspension  only  of 
the  right  of  action,  which  may  revive  again  (J).  But  though  the 
appointment  of  a  debtor  to  be  executor  is  a  release  at  law^  in 
equity  the  rule  is  otherwise  well  settled  (A),  and  an  appointment 
of  a  debtor  to  be  executor  is  not  there  considered  a  release, 
unless  a  clear  indention  appear ;  since  it  belongs  to  the  jurisdic 
Uon  of  that  Court  to  administer  the  assets  of  the  testator  according 
to  his  intention,  and  the  equitable  claims  of  those  who  have 
demands  upon  those  assets.  In  Erringtan  v.  Evans  (Q,  the 
question  was,  whether  a  bond  debt  due  to  the  testator  from 
one  of  the  defendants,  who  was  one  of  the  executors  and  proved 
the  will,  was  extinguished;  and  it  was  held,  that,  where  an 
obligee  makes  an  obligor  one  of  the  executors,  and  takes  no 
notice  of  the  bond,  but  devises  the  residue  of  his  estate  to  others, 
it  is  not  an  extinguishment;  though  at  law  it  would  be  so, 
because  a  personal  demand  once  suspended  was  not  to  be  resumed. 
A  similar  determination  took  place  in  the  case  of  PhUUps  ▼• 
Phillips  (my 

The  executor  will  be  a  trustee  of  the  debt  for  the  residuarjr 
legatee  (n),  or  for  the  next  of  kin  (o),  according  to  the  circum- 
stances of  the  case. 


(/)  Office  of  Exec.  11,  31.  (m)  Cha.  Ca.  292,  and  2  Freem. 

C^')  lb.  &  Salk.  800.  11 ;  see  also  Harg.  Co.  Lit.  264,  b., 

(h)  lb.  307.  note  (1). 

(0  2  Dick.  456.  (ji)  Brown  v.  Selwin,  For.  240. 

0")  Salk.  302 ;  Cro.  Car.  373.  (o)    Carey  v.  Ooodinge,  3  Bro. 
(A)  Berry  v.  Usher^  11  Ves.  90,      C.  C.  110;  see  also  Vol.  I.  chap.  nt. 

and  note.  of  this  work. 
(0  2  Dick.  456. 
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CHAPTER  XVIII. 

Of  the  Satisfaction  of  Portions  by  Legacies. 

WHERE  a  parent  is  under  obligation,  by  articles  or  settle- 
ment, to  provide  portions  for  his  children,  and  he  afterwards,  by 
will  or  codicil,  makes  a  provision  for  those  children,  it  is  a  well- 
established  rule  of  equity,  that  such  subsequent  testamentary 
provision  shall  be  considered  a  satisfaction  or  performance  of 
die  obligation.  We  have  seen,  in  the  preceding  chapter,  that 
upon  questions  of  satisfaction  of  debts  by  legacies,  trifling  points 
of  difference  (a)  between  the  debts  and  legacies  were  adjudged 
sufficient  to  repel  the  presumption  of  satisfaction;  but,  with 
respect  to  the  satis&ction  of  portions^  the  rule  of  presumption  is 
much  wore  favoured;  the  inclination  of  the  Court  of  Equity 
being  against  raising  double  portions.  If,  therefore,  the  legacies 
be  less  in  amount  than  the  portions,  or  payable  at  different  periods^ 
the  legacies  will,  notwithstanding,  be  considered  satisfactions, 
either  in  fiill  or  in  part,  according  to  circumstances.  But,  though 
these  circumstances  of  difference  are  considered  insufficient  to 
rebut  the  presumption  of  satisfaction,  yet,  where  the  legacy  is 
cantinffeiU,  or  given  with  a  view  to  some  other  purpose,  the  rule 
of  the  Court  is  different^  and  such  legacies  are  not  considered  as 
a  satisfaction.  The  incliuation,  however,  is  so  strong  against 
double  portions,  that  it  has  been  decided,  that  although  no 
legacy  is  given  by  a  will,  yet  if,  by  the  intestacy  of  the  parent, 
a  distributive  share  of  his  personal  or  any  real  estate  devolves 
upon  the  child,  of  equal  or  greater  value  than  the  portion,  it 
shall  be  a  satisfiu^tion  of  the  portion.  We  proceed,  therefore,  to 
consider — 

Sect.  I.  Those  cases  wherein  the  testamentary  pro- 
vision is  considered  a  satisfaction  of  the 
portion ;  and  herein  of  parol  evidence. 

Sbct.  II.  The  cases  wherein  such  provision  has  not 

been  so  considered,  where  the  testament- 
ary provision  was  contingent^  or  given  for 
a  different  purpose. 

-  .  -  -  — —  .    ...      ■    - 

(a)  HoFtopp  V.  Hartoppy  17  Ves.  191. 
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Where  tesu-        Sect.  III.  The  cases  wherein  a  testamentary  provision 
^oo  m  n^fibcl  has  been  considered  an  advancement  in  the 

tion  of .  por.  lifetime  of  the  parent. 

Sect.  IV.  The  cases  where  the  distributive  share  of 

personal  or  a  real  estate  of  equal  or  greater 
value,  belonging  to  the  parent,  devolves 
upon  the  child. 


Sect;   I.    Where  the  testamentary  provision  has  been 
considered  a  satisfaction  of  the  portion. 

Where  testa-  In  Btven  V.  Brum  (b)y  a  term  by  marriage  settlement  was 
sira  m^SfiicI  ^®sted  in  trustees,  to  commence  after  the  death  of  the  father  and 
tioQofapor.  mother,  in  trust  to  raise  3,000L  within  twelve  months  after  the 
death  of  the  survivor,  for  daughters'  portion.  There  being  issue 
one  daughter  only  of  the  marriage,  the  father,  by  his  will,  devised 
the  trust  lands,  to  make  good  his  wife's  jointure  of  200L  a  year, 
and  for  raising  3,000iL  for  his  daughter's  portion :  and  it  was 
decided,  that  the  will  should  be  taken  as  relative  to  the  settlement, 
and  construed  as  for  the  better  securing  the  3,000iL  by  the 
setdement,  and  not  as  a  devise  of  another  3,000/. 

In  Movkon  v.  MouUon  (c\  by  marriage  setdement,  1,100/1  of 
the  wife's  fortune  was  to  be  advanced  to  the  husband  for  the 
purposes  of  his  trade;  for  which  he  secured  to  her  an  annuity  of 
10021  after  his  death.  The  remainder  of  her  pordon  was  vested 
in  trustees,  to  be  divided  after  the  death  of  the  husband  and  wife 
among  the  children,  according  to  the  wife's  appointment ;  and  in 
de&ult  thereoi^  among  all,  vdth  a  variety  of  provisions  for  events 
which  did  not  happen.  The  husband,  having  afterwards  very 
much  increased  his  fortune,  made  his  will,  taking  nodce  of  the 
setdement  as  to  the  annuity  only,  and  directed,  that  the  wife 
should  relinquish  her  right  under  the  setdement  He  then  gave 
10,0002.  to  his  executors,  which  he  ordered  to  be  laid  out,  and 
die  interest  paid  to  his  wife  while  sole,  and  gave  her  a  power  to 
dispose  of  the  10,00021  among  the  children;  but  if  she  made  no 
disposition,  they  were  to  take  the  whole.  The  wife  relinquished 
her  right  under  the  settlement:  and  the  quesdon  was,  whether 
the  children  took  such  an  interest  as  should  be  a  sadsfacdon  for 


(6)  2  Vem.  439  ^  see  also  Bkris  v.  BhiSt  2  Chan.  Rep.  347. 
(c)  1  Bro.  C.  C.  1077. 
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what  they  would  have  taken  under  the  settlement;  and  J?yr«,  where  testa- 
Baron,  sud:  "If  there  be  a  provision  on  failure  of  the  wife's  ap-  "^-"^^^J^ 
pointmeDt,  they  take  a  larger  interest  than  under  the  setdement,  faction  of  a 

and  if  more  beneficial,  it  must  be  a  satisfaction.    The  intent  was,  ^'^*'°' 

that  the  wife  should  relinquish  for  the  children,  as  well  as  for 
heraelf;  and  although  she  could  not  do  so,  it  shews  he  intended 
it  to  be  done,  and  then  the  Court  must  do  it  It  must,  therefore, 
operate  as  a  sadsiaction." 

Again,  in  Copley  v.  Copley  {d)y  Sir  Godfrey  Copley,  the  grand- 
father, setded  his  estate  upon  himself  for  life,  remainder  to  his 
first,  &&,  son  in  tail,  with  a  ];5roviso,  that  if  his  son  Godfrey 
should  die  without  issue  male,  and  leaving  a  daughter,  the 
trastees  should  raise  out  of  part  of  the  premises  5,0002.  to  be 
paid  to  her  within  a  year  after  her  marriage,  or  at  twenty-one, 
which  should  first  happen.  In  1681,  and  after  the  death  of  Sir 
Godfr^  the  .fisither.  Sir  Godfrey  his  sod,  pursuant  to  articles  on 
his  marriage,  among  other  premises,  setded  those  charged  with 
the  5,000/1  on  himself  for  life,  remainder  to  his  first,  &a  son  in 
tail  male,  remainder  to  trustees  for  two  hundred  years,  in  trust 
to  nise  8,000/1  for  daughters'  portions,  if  no  issue  male,  payable 
at  eighteen,  if  then  married,  or  at  any  time  afterwards  when 
mairied.  la  1709,  Sir  Godfrey ,  the  son,  having  no  issue  male, 
deviaed  all  his  lands  to  the  defendant  in  tail  male,  charged  with 
bia  legacies,  and  gave  to  the  plaintiff,  his  daughter  Catherine,  for 
her  portion,  8,000/1 ;  4,000/1,  part  of  it,  to  be  paid  at  eighteen, 
and  the  remaining  part  within  a  year  after  marriage,  or,  in  all 
events,  at  twenty-one,  and  devised  to  her  150/1  a  year  until 
ei^iteen,  and  afterwards  200/1  a  year  for  life.  The  plaintiff, 
CaOtrme,  filed  a  bill  in  Chancery  for  the  sums  of  5,000/1, 8,000/1, 
and  8,000/1 ;  insisting,  that  as  none  of  them  were  given  in  satis- 
&cti<Mi  of  the  other,  and  it  being  the  case  of  an  heir-at-law,  and 
die  aoms  payable  at  different  times,  some  less  beneficial  than 
odien,  therefore  all  the  sums,  or  at  least  the  5,0007.  and  8,000/1, 
giveD  by  her  grand&ther  and  fitther,  should  be  paid.  But  Har- 
<!oiai.  Lord  Keeper,  dedared,  that  the  plaintiff  was  entitled  only 
to  one  portion  and  midntenance  under  the  grand&thei^s  settle- 
ment, and  by  the  settiement  and  will  of  the  ftther.  '^  The  will}" 
said  his  Lordship^  ^  expressed,  that  the  8,000/1  given  by  it  was  for 
the  plaintiff's  portion,  and  thb  8,000/1  and  the  annuity  of  200/. 
far  her  lifi^  seem  the  moat  beneficial.    But  it  is  a  hard  demand 

{d)    1  P.  Wma.  147,  commented  upon    by  Lord  Alwaleyy  M.  R.  in 
RmkeHffe  ▼.  Hinchcliffe,  infra,  1077. 
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in  equity,  when  only  one  portion  is  intended  for  the  plaintiff,  that 
she  should  be  suing  for  three.  Wherefore,  as  the  plaintiff  has  no 
remedy  to  recover  any  of  her  portions  but  in  a  Court  of  Equity, 
she  shall  not  recover  more  than  was  intended.  But,  being  an 
infant,  she  shall  not  by  this  decree  be  precluded  from  electing 
the.  portion  by  the  marriage  settlement,  if  she,  when  she  comes 
.of  age,  thinks  that  more  for  her  advantage.  However,  she  shall 
not  have  two  portions  instead  of  one.^ 

In  Ackworth  v.  Aehoorih  («),  before  marriage,  a  sum  of  money, 
partly  belonging  to  the  husband,  and  partly  to  the  wife,  was 
settled  upon  the  husband  for  life^  remainder  to  the  wife  for  life, 
remainder  to  the  children,  to  be  equally  divided  among  them. 
There  were  several  children,  and  the  money  amounted  to  no 
more  than  2,40021  The  fiither  afterwards  made  his  will,  and 
gave  each  of  the  children  2,000/.,  and  the  residue  of  his  estate 
among  them.  Lord  Bathurst  decreed,  that  what  the  children 
took  by  the  wiU,  should  be  in  lieu  of  their  portions  under  the 
settlement 

In  Byde  v.  Byde  (/),  R.  S.  Byde^  having  issue,  a  son,  by  a 
former  wife,  by  settlement  in  1699,  upon  his  second  marriage, 
setded  lands  on  himself  and  his  wife  fdr  their  lives,  remainder  to 
trustees,  to  sell  the  same  to  his  son  by  the  former  marriage  for 
5,000/1  as  a  provision  for  the  children  of  the  second  marriage. 
Afterwards,  R.  8.  Byde  having  three  children,  and  his  wife  being 
enceinte^  by  will  in  1705,  gave  1,000/1  to  each  of  the  three  child- 
ren by  the  second  marriage,  by  name,  as  and  for  his  and  her 
portion  respectively,  and  1,000/1  to  the  child  of  which  his  wife 
was  enceinte;  and  charged  his  lands  with  these  portions.  After 
his  death,  his  son  paid  the  1,000/1  portions,  and  accepted  the 
purchase.  The  wife  having  died  in  1755,  the  plaintiff,  the  only 
surviving  child  of  the  marriage,  filed  the  bill  to  have  the  pur- 
chase completed,  and  for  payment  of  the  5,000/.  in  addition  to 
the  portion  in  the  will.  Lord  NorthingUm  thought  the  testator 
meant  to  give  each  child  an  election,  and  that  by  accepting  the 
legacies,  they  had  elected  to  take  under  the  will.  He  therefore 
dismissed  the  bill,  without  costs. 

In  the  Duke  of  Somerset  v.  Duchess  Dowager  of  Somerset  (jg\ 
Sir  Edward  Seymour y  by  marriage  articles  in  1716,  agreed  to 
setde  estates  at  Berry  Pomeroy  upon  the  plaintiff's  father,  changed 
with  the  following  portions  for  younger  children,  viz.  4,000iL 


(c)  1  Bro.  C.  C.  307,  not«. 

(J)  1  Bro.  C.  C.  308,  note,  S,  C. ; 


2  Eden,  C.  C.  19 ;  1  Cox,  C.  C.  44. 
ig)  1  Bro.  C.  C.  309,  note. 


Sect,  i.]  by  Legacies.  1075 

each  for  one  or  two;  or  12,000Z.  to  be  equally  divided  between  Where  tctt»- 
three  or  more  children,  payable  at  twenty-one  or  marriage,  "^on7satijil 
which  should  first  happen  after  the  death  of  the  father;  besides  faction  of  a 

which  he  agreed  to  advance  1,600/.  to  be  laid  out  in  lands  as  an  ^'^^°' 

additional  jointure  for  the  plaintifTs  mother,  and  for  the  benefit 
of  her  issue  male.  Sir  Edward  died  in  1740,  whereupon  the 
plaintiff's  father  took  under  the  articles,  and  afterwards,  in  1757* 
died,  leaving  the  plaintiff,  his  eldest  son,  and  the  defendants  his 
widow  and  younger  children.  But  the  plaintiff's  father  by  his 
will  made  firesh  provisions  for  every  branch  of  his  family,  and 
ga?c  to  his  three  younger  sons  5,000/.  a  piece,  and  to  his 
daiighter  the  third  part  of  his  WoreesterMre  estates,  or  8,000/.  in 
lieu  thereof,  with  cross  bequests  between  his  sons  and  daughter, 
JD  case  of  any  of  them  dying  under  twenty-one,  and  charged  the 
i4iole  upon  his.  estates  at  large,  which  he  devised  to  the  plaintiff 
his  eldest  son,  with  remainders  over  to  his  younger  sons  success 
avely  in  tail  male.  The  plaintiff  filed  his  bill,  praying,  among 
other  things,  that  his  younger  brothers  and  sister^s  husband  might 
elect  to  take  under  the  articles  or  will,  and  two  of  the  defendants 
sobmitted,  whether  they  were  compelled  to  make  their  election^ 
hot  if  so,  preferred  to  take  under  the  will ;  and  the  Lord  Chan^ 
cellor  directed  all  the  defendants  to  make  their  election. 

In  Warren  v.  Warren  (A),  John  B,  Warren^  the  father  of  the 
plaintiff  Sir  John  B.  Warren^  by  settlement  in  1754,  conveyed 
his  estate  to  trustees  to  the  use  of  himself  for  life,  remainder  to 
his  wife  for  life,  remsdnder  to  trustees  for  a  term  of  years  to  raise 
iO,OOOlL  for  younger  children,  remainder  to  his  eldest  son  in  tail 
with  remainders  over.  In  the  settlement  a  power  was  reserved 
to  the  settlor,  J.  B.  Warren^  to  raise  money,  but  subject  to  the 
wife's  life  estate  and  the  provision  for  the  children;  also  a 
proviso,  that  if  he  should,  in  his  life,  give  to  any  of  his  younger 
difldien  any  sums  of  money  towards  their  portions  and  advance* 
ment,  and  declare  the  same  by  writing  to  be  in  part  of  their 
portions,  they  should  go  in  satisfaction  pro  tanto.  J.  B.  Warren 
hv  his  will,  in  1758,  reciting  that  he  had  made  no  pravisicnfur  his 
^fe  by  settlement  or  otherwise,  declared  it  to  be  his  will,  that 
the  trostees  should  pay  her  600/.  a  year  for  life  in  bar  of  dower; 
ind  if  he  should  have  one  younger  child  only,  they  should  raise 
5,000/.  for  such  child,  but  if  more  than  one  2fl00L  each,  which 
lie  charged  upon  his  personal  estate,  and  in  case  of  a  deficiency 
upon  his  settled  estate.     He  died  in  1763,  leaving  the  plaintiff 


(h)  I  Bro.  C.  C.  305. 
VOL.  11.  K 
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his  eldest  son,  and  two  of  the  defendants  his  yoangef  children. 
The  bill  prayed,  that  the  two  younger  children  might  be  declared 
to  be  entitled  to  one  only  of  the  two  provisions,  and  that  apon 
payment  to  them  of  5,0002^  each,  the  term  should  be  assigned. 
Lord  Thurbwy  C,  sud,  ^*  A  great  number  of  cases  have  been 
cited,  to  shew  that  the  Court  leans  against  double  portions;  but 
I  have  not  found  that  it  would  do  as  a  distinct  rule,  that  where 
a  parent  had  made  a  provision  by  will  for  a  child,  whom  he  had 
afterwards  provided  for  in  marriage,  it  is  primd  facie  a  satisfac- 
tion (iy  If  it  be  so  primd  faciei  the  Court  should  on  all  occasions 
examine  whether  there  be  ground  enough  to  repel  the  presump- 
tion. I  will  try  if  I  cannot,  from  the  case,  draw  a  rule  without 
resting  on  the  Court's  leaning  to  or  against  double  portions ;  the 
Court  ought  to  go  on  more  precise  rulea**  Lord  Thurhw^  not 
having  pronounced  judgment  in  the  cause,  it  was  re-argued 
before  the  Lords  Commissioners^  after  which  Lord  Commissioner 
Ashurst  delivered  the  opinion  of  the  Court,  that  the  2,0001 
given  by  the  wiU,  should  go  in  satis&ction  of  the  provision  by 
the  setdement  He  observed  that  the  rule  was,  tiiat  whether 
the  sum  were  greater  or  less  was  immaterial,  but  in  the  latter 
case  it  should  only  be  a  satisfaction  pro  tanio ;  if  the  testator 
had  forgotten  the  prior  provision,  it  was  admitted  the  bequest 
ought  to  go  in  satisfaction ;  and  that  they  ought  to  suppose  that 
he  had  forgotten  it,  as  the  testator  shewed  he  had  as  to  his  wiiby 
which  made  it  probable  he  had  also  foigotten  the  other.  A 
further  reason  for  the  supposition  was,  his  giving  the  interest  of 
the  2,000£  for  maintenance.    It  was  decreed,  therefore,  that  the 

w 

2,000/.  was  in  part  satisfaction,  and  that  upon  the  payment  of  the 
5,000/.  each,  the  surviving  trustee  was  to  assign  the  term. 

In  Finch  v.  Finch  {k\  Flizabeth  Finch^  in  1757,  by  indenture, 
in  consideration  of  natural  love  and  affection,  and  to  advance  her 
son,  SaxiJle  Finch,  in  the  world,  and  for  settiing  certain  estates, 
granted  the  estates  at  Brimsmorth  and  Rotherham,  in  Yorkshire, 
and  at  Thoadcy  Bobbin^  Milton,  and  Newington,  to  the  use  of  & 
Finch,  for  life,  remainder  to  trustees,  to  preserve  contingent  re-- 
mainders,  remainder  to  his  firat  and  other  sons  in  tail,  remainder 
to  his  daughters  in  tail,  remainder  to  the  use  of  her  (the  setdor^s) 
daughter,  M.  Finch,  for  life,  with  the  like  remainders,  and  with  the 
ordinary  powers  of  leasing  and  jointuring.  In  11 5y,  Elizabeth  Finek 


(t)  See  the  observations  of  the 
Master  of  the  Bolls,  upon  Lord 
Thiirlow*8  sentiments,  HinchcUffe  y. 
Hinchchffe,  infra,  p.  1077 ;  see  also 


Upton  ▼.  Prince^  supra^  p.  369 ;  ex 
parte  Pye ;  ex  parte  Dkboit,  18  Ves. 
151. 
(A)  1  Ves.  jun.  534. 
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entered  into  an  agreement  with  her  son,  to  convey  to  him  the  Where  testa- 
fcmilj  house  at  Frybeurgy  and  all  the  rest  of  the  Yorkshire  estate,  ^j^^saS'- 
of  which  she  was  in  possession,  except  a  part  called  Bramlet/j  and  faction  of  a 

to  deliver  actual  possession  to  him  upon  certain  terms,  with  an  ^       

express  stipulation,  that  when  he  should,  upon  her  death,  be  in 
possession  of  certain  estates  in  Kent^  (of  which  she  was  then  tenant 
in  tail),  he  should  pay  his  sister  Mary  20,000£  '^  for  her  fortune 
and  portion.*  There  was  in  the  same  year,  a  subsequent  agree-^ 
ment,  regulating  the  time  and  manner  of  his  taking  possession,  and 
respecting  the  receipt  of  rents  and  profits;  which  agreement  con* 
tuned  an  exception,  respecting  the  estates  at  Brimsivorth  and 
Roikerhamj  not  otherwise  material  than  as  it  was  made  use  of  to 
show  an  intention  to  pass  that  part,  as  well  as  the  rest  of  the 
estate,  under  the  prior  agreement  EUzabeth  Finch,  by  her  will, 
in  1764,  gave  all  her  freehold  lands,  &c.,  and  all  her  personal 
estate  to  her  son,  but  charged  with  a  legacy  of  20,000/.  to  her 
daughter,  ^for  her  portion,  fortune,  and  advancement;"  and 
made  her  son  executor.  In  1767,  the  testatrix  died,  llie 
20,00(ML  given  by  her  will,  was  paid  to  her  daughter,  the  plaintiff; 
nd  one  of  the  questions  was,  whether  she  was  also  entitled  to 
the  20,000/.  under  the  agreement  of  1759 :  and  it  was  adjudged 
by  Lords  Commissioners  Egre,  Ashurst,  and  Wtboriy  that  she  was 
not  Eyre  observed,  that  there  being  an  express  devise  to  the 
daughter  of  20,000/.  ybr  and  in  the  name  of  a  partwny  fortune^  and 
mbaneement,  that  seemed  to  him  to  destroy  every  pretence  and 
ligament  in  equity,  for  raising  any  sum  under  the  agreement ; 
and  the  sum  and  the  object  being  precisely  the  same,  t.  e.  by  way 
of  fortune  and  advancement  to  the  daughter,  afforded  a  strong 
ground  of  positive  intent,  that  the  daughter  should  take  no  benefit 
onder  the  agreement ;  that  it  had  been  observed  by  Lord  Com- 
nuasioner  WUson,  that  the  will,  though  it  contained  no  express 
iderenoe  to  the  agreement,  yet,  in  fact,  giving  the  same  sum  for 
the  same  purpose,  was  to  be  considered,  j9r<7  tantOy  as  an  execution 
of  the  agreement:  if  so,  the  sums  were  one  and  the  same  20,000/.; 
which  went  to  the  root  of  the  claim,  and  destroyed  it 

In  HmchcUffe  v.  Hinchcliffe  (/),  Doctor  Htficheliffe,  (afterwards 
Bisfaop  of  Feierbarauffh)^  at  the  time  of  his  marriage  with  Eli- 
zakth  Crewe,  was  possessed  of  a  leasehold  house  in  Conduit- 
ttrtetj  held  for  a  term  of  twenty-eight  years,  under  a  lease  re- 
newable every  fourteen  years,  on  payment  of  a  fine.     He  was 


(0  3  Yea.  616,  approred  of  bj      and  Drvce  t.  Dentton^  infra. 
Lord  EUm  in  Pole  t.  Lord  Somert, 
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also  entitled  to  an  annuity  or  rent-charge  of  300^  payable  for  his 
life  by  John  Cretoe,  brother  of  E.  Cretoe.     E.  Crewe  was  entitled 
to  6,000/.,  secured  by  two  bonds.     By  indentures  of  May  1767, 
in  pursuance  of  an  agreement  previous  to  the  marriage,  John 
Crewe,  in  consideration  of  the  surrender  of  the  grant  of  the  said 
annuity,  granted  to  E.  Crewe  the  intended  wife,  an  annuity  of 
300Z.  from  the  solemnization  of  the  marriage,  for  ninety-nine 
years,  in  case  she  should  so  long  live  ;  and  by  another  indenture 
of  the  same  date,  the  said  leasehold  house,  the  annuity  and  the 
sum  of  6,0002.,  together  with  the  said  bonds,  were  assigned  to 
trustees,  in  trust,  after  the  marriage,  during  the  joint  lives  of 
Doctor  HinchcUffe  and  his  wife,  to  raise  and  pay  the  yearly  sum 
of  802.  to  the  separate  use  of  Elizabeth ;   and,  subject  to  the 
annuity,  to  permit  Doctor  HinchcUffe  to  receive  the  rents  and 
profits  of  the  leasehold  premises,  he  paying  the  fine  of  renewal, 
and  also  the  interest  of  the  6,000/.  for  his  natural  life,  and  also 
the  annuity  of  3002L  during  the  joint  lives  of  him  and  his  in- 
tended wife ;  and  after  his  decease,  in  case  she  survived  him, 
and  there  should  not  be  three  or  more  children  then  living,  upon 
trust  to  permit  her  to  receive  the  rents  and  profits  of  the  lease- 
hold premises,  and  the  annuity  during  her  life ;  but  in  case  there 
should  be  three  or  more  children  then  living,  then  after  the  death 
of  Doctor  HinchcUffe  to  assign  the  leasehold  premises,  and  the 
6,0002,.  together  with  the  securities  in  which  the  same  should  be 
invested,  to  and  among  all  such  children  equally,  payable  to  a 
son  or  sons  at  twenty-one,  and  to  a  daughter  or  daughters  at 
twenty -one,  or  marriage  with  consent  of  their  &ther,  if  living,  or 
if  dead,  of  the  trustees  and  their  mother :  provided,  that  notwith- 
standing the  postponement  of  the  assignment  of  such  shares  till 
after  the  death  of  the  father,  every  share  should  be  considered  as 
vested  in  a  son  at  twenty-one,  in  a  daughter  at  twenty-one,  or 
marriage  with  such  consent;  with  a  provision  for  survivorship, 
maintenance  aft;er  the  death  of  the  father  and  mother,  and  for 
advancement,  as  the  husband  and  wife,  or  the  survivor,  should 
under  hand  and  seal,  with  two  witnesses,  appoint ;  such  advance- 
ment to  be  taken  as  part  of  their  shares  of  the  trust  funds ;  and 
if  the  father  or  mother  should  advance  any  of  them  out  of  their 
own  money,  then  they  or  their  respective  executors  should  receive 
out  of  such  child  or  childrens'  shares  so  much,  and  the  same 
should  be  deemed  as  part  of  such  child  or  childrens'  shares  of  the 
trust  premises,  in  case  he  or  she  should  by  writing  under  his  or 
her  hand  so  declare,  and  not  otherwise.    Jt  was  further  provided, 
that  upon  the  requisition  of  the  husband  and  wife,  or  the  survivor. 


Sect,  i.]  by  Legacies.  1079 

the  leasehold  premises  should  be  sold,  and  the  6,0002.  be  invested  Where  testa- 
in  other  securities  upon  the  same  trusts.     The  marriage  took  "?^^^  P|[p- 

\  D  Tision  a  satis- 

place;  and  there  was  issue  two  sons  and  three  daughters.     The  faction  of  a 
Bishop  of  Peterharaugh  received  the  6,000i  due  on   the  two  P*^*^'^"' 
bonds;  and  invested  5,425^1  lis,  8(L  part  thereof  in  a  mort- 
gage of  an  estate,  called  Breton  Ferry:  he  also  sold  the  lease- 
hold house  in  March  1786»  for  1»0502.  the  trustees  not  being 
eonsolted.  He  purchased  2,050£  15«.  JmA  debentures;  whereby 
certain  annuities  were  made  payable  to  him,  his  executors  and 
administratorB,  depending  upon  the  lives  of  his  two  sons  and 
his  daughter  Frafices ;  and  another  Irish  security  for  a  similar 
annoity  for  the  life  of  his  daughter  Emma  Duncambe  ;  the  whole 
of  which  Irish  annuities  were  of  the  annual  value  of  134£     He 
also  purchased  two  French  annuities  of  lOOL  each ;  the  one  de- 
pending upon  the  lives  of  his  wife,  and  his  daughters  Emma  and 
Frances;  the  other  upon  the  lives  of  his  wife,  and  his  daughter 
OutrkUe,    By  his  will,  in  December  1793,  he  gave  to  John  Crewe 
wadBeigaminBamcardBii  his  estates  and  personal  proper^,  in  trust 
to  pay  his  debts  and  funeral  expenses,  and  then  to  pay  his  wife 
500L;  and  further  to  pay  her  annually  for  life,  200£,  being  the 
produce  of  an  annuity  upon  her  life»  purchased  of  the  Duke  of 
Devonshire,  in  addition  to  an  annuity  of  300Z.  settled  upon  her 
at  her  marriage,  and  payable  by  John  Crewe^  her  brother,  or  by 
his  heirs;  and  also  to  pay  his  wife  for  life  the  produce  of  two 
annuities  in  the  French  funds  of  IQOL  each ;  and  further  to  pay 
the  produce  of  all  the  Irish  tontine  annuities  during  her  life 
to  her  own  use;   and  after  her  death,  in  trust  to  pay  to  his 
daughters  respectively  for  their  lives,  the  sum  arising  from  the 
tontine  annuities  during  their  respective  lives ;  and  in  case  they, 
or  either  of  them  should  marry,  the  tontine  annuity  of  such 
daughter  so  marrying  was  to  be  held  for  her  separate  use  and 
appointment,  not  liable  to  the  debts  of  her  husband.     He  then 
proceeded,  ^'  I  will  my  sons  to  have  each  his  tontine  annuity  upon 
the  death  of  their  mother,  in  trust  also  to  pay  the  interest  of  3,000/. 
owing  to  me  upon  mortgage  by  the  Duke  of  Grafton^  which  in- 
terest is  not  to  be  paid,  but  for  the  rent  of  my  house  in  Geargc' 
street;  which  house,  I  will  that  my  wife  have  the  use  of  for  her 
life,  OT  widowhood,  together  with  the  use  of  all  my  furniture,  plate, 
linen,  pictures  and  liquors,  an   inventory  being  taken  of  the 
aereral  articles,  and  lodged  with  my  executor,  so  long  as  she 
remains  unmarried:    should  she   marry  again,  I  will  that  the 
iflOOL  specified  to  pay  the  rent,  be  divided  equally  among  my 
three  daughters,  who  may  be  then  living,  in  addition  to  what  else 
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shall  be  bequeathed  to  them :  but  if  one,  two,  or  all  of  them  be 
dead,  and  have  left  issue,  then,  what  would  have  been  the 
mother's  share,  I  would  have  paid  to  the  representative  or  repie- 
sentatives  of  each."  The  testator  then  declared,  that  the  lease  of 
his  house  in  Gearffe-'Street,  household  furniture,  pictures,  linen, 
and  plate,  and  specified  in  a  schedule,  together  with  what  liquors 
might  remain,  should  become  the  property  of  his  eldest  son,  or 
in  case  of  his  death  before  the  deatb  or  marriage  of  his  mother, 
the  property  of  his  (the  testator's)  son  Edward,  He  then 
continued.  ^^  I  will  also  that  my  executor,  with  consent  of  my 
trustees,  or  the  survivor  of  them,  may  have  the  power  to  call  in, 
for  the  purposes  of  my  will,  all  monies  in  the  funds,  lent  upon 
mortgage,  bonds,  or  otherwise,  and  to  sell  the  leases  of  all  my 
houses,  except  that  in  Gearge-^streeti  so  long  as  my  widow  con* 
tinues  to  live  unmarried ;  again,  I  will  also  that  the  tontine  Iruik 
annuities  shall  not  be  sold  during  my  wife's  life,  nor  the  annuity 
upon  my  wife's  life,  payable  by  the  Duke  of  Devonshire,  in  tnist 
to  pay  the  sum  of  6,000/.  to  my  son  Edward.  I  will  also,  that 
each  of  my  daughters  as  they  shall  respectively  attain  the  age  of 
twenty-one,  or  be  sooner  married  with  consent  of  their  mother 
and  my  trustees,  or  the  survivor  of  them,  be  paid  the  sum  of 
4,000/.,  and  until  my  daughters  shall  attain  the  age  of  twenty* 
one,  or  be  married  with  the  consent  before  required,  my  will  iai,. 
that  to  each  be  made  an  allowance,  as  the  trustees  and  executor 
may  think  fit,  for  her  maintenance  and  education.  It  is  my  will 
also,  that  after  the  death  of  my  wife,  the  interest  arising  from  the 
French  annuities,  of  that  standing  in  the  names  of  Emma  and 
Frances  HinehcUffe,  shall  be  paid  to  them ;  of  the  other,  standing 
in  the  name  of  my  daughter  Charlotte,  be  paid  to  her.  I  will, 
that  the  annuities  themselves  be  unalienable,  and  to  remiun  in 
trust  as  is  directed  in  regard  to  the  Irish  tontines.  After  giving 
some  legacies,  the  testator  left  to  his  eldest  son  H.  J.  Htnck-- 
cliffe,  whom  he  also  appointed  sole  executor,  the  residue  of  his 
whole  fortune,  except  his  sermons  and  books  of  divinity,  which 
he  directed  to  be  delivered  to  his  son  Edward.  The  testator 
died  in  1794.  The  bill  was  filed  by  the  younger  children*; 
praying,  that  they  might  be  declared  entitled  to  the  benefits 
provided  for  the  younger  children  by  the  settlement,  as  well  as  to 
all  the  benefits  given  them  by  the  will*  The  eldest  son  by  his 
answer  insisted,  that  firom  the  year  1778  to  1781,  and  fix>m  1784 
to  1793,  and,  as  he  believed,  in  the  interval,  his  fiither  kept 
r^ular  accounts  of  the  amount  and  particulars  of  his  property, 
and  of  his  debts,  and  the  progressive  increase  or  decrease  of  his 
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ptoper^,  by  reference  to  sach  debts  and  otherwise,  from  one  half  Wh«re  testa- 
▼ear  to  another:  and  in  such  accounts  he  reinilarly  set  down  the  "?^<'**n^P^- 

^  '  o         ^  Tision  a  satis- 

money  due  upon  the  mortgage,  as  part  thereof;  the  interest  of  faction  of  a 

which  mortgage  he  regularly  received,  without  the  intervention  ^^'*^°' 

of  the  trustees,  and  gave  receipts  in  his  own  name ;  and  the 
leasehold  premises  were  also  comprised  in  such  accounts,  as  part 
of  such  property,  until  sold  by  the  Bishop  in  1786 ;  and  from 
ihat  time  the  produce  was  brought  into  tlie  accotmts,  and  was 
intermixed  with  and  constituted  part  of  the  said  proper^,  as 
i^ypeared  by  the  accounts  in  the  Bishop's  handwriting.     The 
deffendant  also  insisted,  that  the  testator  having  kept  such  ac- 
counts, and  blended  the   trust   property  with  his  own,  and 
calculated  upon  the  whole  together  without  any  distinction,  made 
such  disposition  of  the  same  by  his  will,  as  therein  contained, 
and  that  it  clearly  appeared,  as  well  from  the  state  and  amount  of 
hm  prcq)erty,  as  from  the  accounts  so  kept,  and  provision  made 
tbereout  for  the  plaintifis  by  his  will,  and  the  legacy  bequeathed 
to  the  defendant's  mother,  that  the  testator  did  not  intend  to 
fpwe  the  plaintifis  double  portions;  but  intended  the  portions 
by  the  will  to  be  in  lieu  and  fiill  satis&ction  of  their  respective 
intieTOSts  under  the  settlement    The  accounts  referred  to  by  the 
answer,  were  books  in  the  testator's  handwriting,  stating  bis  pro- 
perty and  his  debts^  and  comprehending  the  household  premises 
in   (^cmdMU^treei^  the  mortgage  upon  the  Breton  Ferry  estate, 
and  the  annuity.     The  question  was,  whether,  under  the  above 
ciiciioistaoces,  the  provisions  for  the  younger  children  by  the  will 
a  satis&ction  of  the  portions  under  the  setdement,  and 
fer  the  books  of  account  were  admissible  in  evidence.    Lord 
Atoofdeyj  M.  R.*  in  giving  judgment,  said:   ''This  cause  has 
stood  a  considerable  time ;  and  the  greatest  doubt  I  had  was, 
horw  fer  certain  memorandums,  a  state  of  the  testator's  property, 
as  drawn  out  by'  himself,  could  or  could  not  be  admitted  in 
evidence  in  any   degree   to   affect  the   question  now  under 
oooaideration  ?     Upon  consideration  of  all  the  cases,  and  the 
principles  upon  which   they  are   determined,    respecting   the 
intention  of  the  testator  in  giving  a  portion  by  his  will  to  a  child 
akeady  provided  tot  by  setdement,  I  am  of  opinion,  that  without 
intreocfaing  upon  any  of  the  rules  respecting  evidence,  of  which 
I  am  as  jealous  as  any  Judge  that  ever  sat  in  a  Court  of  Equity, 
this  state  of  his  property  is  evidence,  and  is  very  material :  at  the 
same  time  I  do  not  mean  to  have  it  understood,  that  I  decide 
entirely  upon  that;  for  independent  of  that,  the  facts. themselves, 
together  with  the  rules,  as  applied  to  setdements  and  wills  pro- 
viding portions  for  children,  are  sufficient  to  shew  the  intention. 
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that  the  provision  by  the  will  should  be  a  sadsfecdcm  of  the 
portions  provided  by   the   settlement.     The  books  would  be 
evidence,  if  only  to  prove  the  fact  of  the  disposition  of  the 
house."    His  Xx)rdship  continued :  ^'  This  is  evidence  not  for  the 
purpose  of  explaining  the  will  itself,  for  which  it  is  clear  it  cannot 
be  admitted,  but  to  shew  the  circumstances,  under  which  he 
made  his  will.     The  bill  claims  both  die  provisions  under  the 
settlement  and  the  will ;  to  which  it  is  answered,  that  according 
to  the  principles  of  construction  of  the  will  of  a  parent,  where 
portions  are  provided  by  a  settlement,  it  onght  to  be  taken  in 
satisfaction ;  and  under  all  the  circumstances  of  this  case,  I  am 
of  that  opinion.     It  was  extremely  well  argued ;  and  every  case 
that  could  bear  upon  it  was  very  fully  observed  upon :  but  it  was 
said,  that  of  late,   that   doctrine  which  appeared  established 
respecting  double  portions,  had  received  some  discountenance 
from  Lord  Thurhw  ;  and  that  he  had,  in  Warren  v.  Warren  (m), 
and  some  other  cases,  hinted  a  disapprobation  of  it     From  the 
whole  of  those  cases  relied  on  to  prove  that,  I  see  clearly  that  he 
never  did  mean  to  say,  such   a  rule  does  not  obtain  in  this 
Court;  that  a  portion  provided  by  the  father  is  to  be  primA  facie 
intended  as  a  satisfaction.     It  is  very  true,  that  speaking  chiefly 
of  the  ademption  of  a  legacy,  by  the  advancement  of  the  parent 
afterwards,  he  laments  that  the  Court  has  carried  it  so  fistr  as  to 
go  in  some  cases  against  the  intention :  but  so  &r  from  saying, 
that  the  rule  is  not  established,  he  says,  it  is  too  late  to  say,  it  is 
not  the  rule  now ;  though  it  is  frequendy  carried  even  against 
the  intention.     I  never  found  that  he  meant  to  break  through 
the  rule."  After  discussing  the  preceding  cases,  his  Lordship  con- 
tinued ;  ^^  All  the  circumstances  are  extremely  strong  to  fortify 
what  I  take  to  be  the  rule ;  that  if  pordons  are  provided  by  any 
means  whatsoever,  and  the  parent  gives  a  provision  by  will  for 
a  portion,  it  is  a  satis£eu;dou  prima  facie^  and  unless  there  are 
circumstances  to  shew  it  was  not  so  intended ;  and  nothing  is 
more  clear,  than  that  these  are  meant  for  portions.    Maintenance 
is  given  by  both.     ^Fhough  this  is  not  the  case  of  an  eldest  son 
having  an  estate  upon  which  portions  are  charged,  yet  the  de* 
fendant  is,  as  Lord  Jjmghborougk  says,  general  representative  in 
land  or  money,  upon  whom  the  burthen  of  die  portions  would 
fall."    At  the  conclusion  of  his  judgment,  his  Lordship  observed, 
'^  It  is  impossible  to  doubt,  that  the  Bishop  did  conceive  he  had 
a  right  to  dispose  of  all  the  property  he  there  describes  as  bis 
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own,  in  satisfiK^tion  of  this  settlement.     It  is  impossible  not  to  where  testa. 
SKjy  he  thought  the  settlement  had  not  specifically  bound  this  "^^^^mIS*- 
property.     The  bill,  therefore  must  be  wholly  dismissed.     I  faction  of  a 
desire  to  be  understood,  that  the  books  I  have  admitted,  are  ^'^'°°' 
upon  the  question  of  dection  {n) ;  upon  nvhich  question,  I  take 
them  to  be  admissible;  but  not  to  explain  the  will."    On  the 
case  just  stated,  Lord  Eldcn  observes  (o),  that  the  evidence  was 
admitted  to  prove  what  had  become  of  the  property :  and  that 
what  had  been  done  would  make  it  necessary  for  the  Court  to 
ooDstrae  the  will  as  affording  a  presumption  that  the  settlement 
was  not  to  be  acted  upon.     That  was  a  question  of  satisfaction. 

Again,  in  the  case  of  Sparkes  v.  Cator  (/>).  By  settlement  in 
1765,  previous  to  the  marriage  oi  Joseph  Sparkes  and  Mary  Cator^ 
J.  Sparkes,  for  the  consideration  therein  mentioned,  covenanted 
to  execute  two  bonds ;  one  for  the  payment  of  4,000/.  within 
three  years  after  the  marriage,  the  other  in  the  penalty  of  4,000/. 
with  a  condition  that  so  soon  as  he  should  become  possessed  of 
the  two  sums  of  1,0002.  each  therein  mentioned,  he  would  pay 
the  same  in  trust  that  he  might  receive  the  produce  for  life ;  and 
after  his  death,  if  his  wife  survived,  and  there  should  be  issue 
living  at  his  death,  as  to  2,000/.,  part  of  the  4,000/.,  in  trust  for 
his  intended  wife  absolutely ;  and  as  to  the  remaining  2,0002L,  tp 
pay  to  her  the  interest  for  life,  and  after  their  several  deceases,  if 
they  shoald  have  but  one  child,  in  trust  for  that  only  child ;  and 
if  more  than  one,  for  all  their  children  living  at  die  survivor's 
deadi,  in  equal  shares ;  and  as  to  the  two  sums  of  1,000/.  each, 
upon  trust  to  pay  the  interest  to  the  husband  for  life ;  and  after 
his  death,  if  his  wife  survived,  to  her  for  life ;  and  after 
their  deaths,  upon  the  same  trusts  for  the  children  as  before. 
The  marriage  took  place,  and  the  bonds  were  executed.  Joseph 
Sparkes^  by  his  will,  in  1786,  gave  to  his  son  John  800/.,  to  be 
paid  at  twen^-one ;  adding,  "  which,  with  700/.  which  I  advanced 
fix  him  as  an  apprentice  fee,  makes  his  legacy  equal  to  those 
hereafter  given  to  my  three  other  sons."  He  gave  his  daughter 
Harriet  2,000/.,  to  be  paid  at  twenty-one,  or  marriage  with  the 
consent  of  his  wife,  if  living,  or  his  executors  if  she  were  dead,  or 
of  such  as  should  be  appointed  by  her  agreeably  to  a  power 
afierwards  vested  in  her.  He  gave  his  three  sons,  Greorge^  Joseph 
and  Henry 9  1,5002L  a  piece,  to  be  paid  at  twenty-one;  but 
dechired^  that  what  sums  should  be  advanced  to  each  son  in  the 


(«)    See  Lord  EldatCn  observa-  (o)  lb. 

tioDs  upon  this  passage,  in  Pole  v.  (p)  3  Yes.  530. 

Lard  Somert^  6  Yes.  325. 
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meantiine  by  him,  his  wife,  his  executoiBy  or  such  persons  as 
should  be  appointed  by  her  under  the  power,  should  be  deducted 
from  his  legacy.  He  gave  his  four  sons  the  further  sum  of  1,0002. 
a  piece,  payable  after  the  death  of  his  wife,  and  within  three 
months  afterwards  to  such  of  them  as  should  be  twenty-one ;  and 
to  the  others,  when  they  should  attain  that  age.     He  gave  his 
daughter  Harriet  the  additional  sum  of  2fiOOL,  to  be  paid  within 
three  months  after  his  wife's  death,  if  then  twenty-one,  or  married 
with  his  wife's  consent ;   if  neither,  to  be  paid  to  her  when 
twenty-one,  or  married  with  such  consent  as  aforesaid :  and  if 
any  of  his  children  died  before   his  wife,  without  issue,   their 
legacies  were  to  go  to  the  survivors.     The  remainder  of  his 
estates  and  effects,  except  what  by  his  will  he  might  give  to  the 
child  his  wife  was  then  encemte  with,  or  might  be  enceinte  with  at 
his  death,  he  gave  to  his  wife  to  dispose  of,  she  being  a  widow, 
among  all  or  such  of  their  children,  or  their  issue,  as  she  should 
think  proper,  during  her  life  or  by  will ;  and  in  de&ult  thereof, 
such  remainder,  or  so  much  as  should  be  unappropriated  at  hoc 
death,  to  be  equally  divided  among  such  of  their  children  as 
mi^t  be  then  living,  and  the  issue,  if  any,  of  such  as  might  have 
died  during  her  life ;  the  issue  of  each  deceased  child  to  have  an 
equal  share  with  those  who  should  survive  his  .^ife,  to  be  payable 
at  the  same  times  as  the  original  shares.     He  appointed  his  wife 
executrix,  and  appointed  his  brother  and  brother-in-law  executors, 
upon  her  marriage  or  death,  without  appointing  executors  under 
thie  power  given  to  her.     Then  recitingi  that  his  wife  had  been 
brought  to-bed  of  a  daughter  since  he  began  his  will,  he  b€^- 
queathed  to  his  said  daughter  the  like  legacies  as  before  given  to 
his  sons,  viz.  1,5002.  and  IfiOOLp  and  that  she  should  have  an 
equal  share  with  them  in  his  estate  and  effects,  in  the  event  of 
his  wife's  marriage,  or  her  dying  without  a  will,  and  an  equal 
benefit  of  survivorship  with  his  other  children :  such  legacies  and 
shares  to  be  paid  at  such  times,  and  under  such  limitations  res- 
pecting  marriage,  as  his  daughter  Harriefs  shares  and  legacies. 
By  a  codicil  in  178.9,  the  testator  varied  the  legacies  given  to  his 
daughters.     By  another  codicil,  he  revoked  the  legacy  of  800iL 
given  to  John,  having  advanced  1,000/.  for  his  benefit     The 
testator  died  in  1790.     His  widow  continued  unmarried,  and 
died  in  1794,  leaving  the  six  children  named  in  the  above  wilL 
By  her  will,  she  gave  all  the  money  arising  after  the  payment  of 
all  her  debts,  and  the  legacies  under  her  husband's  will,  to  be 
equally  divided  among  her  three  sons  and  youngest  daughter^ 
Georgcy  Joseph^  Henry  and  JuJiana.    John  and  Harriet  received 
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their  l^pu^ies^  and  Harris  married  Heapy.  The  bill  was  filed  by  Wlwre 
Gtorgtf  Joaephy  Henry  and  Juhajuiy  praying  (among  other  things)  ^^^[^^ 
that  the  legacies  given  by  their  &ther'8  will  to  Harriety  and  the  faction  of 

aoms  advanced  by  the  testator  to  John,  with  the  legacy  given  to  ^'^^^°' 

him*  shoold  be  taken  as  a  full  discharge  and  satis&ction  of 
what  they  would  be  entitled  to  under  the  marriage  setdement 
The  Master  of  the  Rolls  said,  that  the  case  was  upon  the  same 
ground  as  HinchcUffe  v.  WnchcUffty  and  was  a  stronger  case. 
The  question  was,  whether  there  were  any  drcumstanoes  in  the 
provision  made  by  the  will,  different  firom  that  by  the  settlement, 
lo  show  the  one  was  not  intended  to  be  in  lieu  and  satisfaction 
of  the  other.  It  was  within  the  principle  of  Xee  v.  UAranda  (q)y 
and  those  cases,  where  a  man  has  covenanted  to  do  a  thing,  and 
has  done  something  tantamount  to  it  When  it  was  a  question 
between  parent  and  child,  small  circumstances  were  not  sufficient 
to  repel  the  presumption  which,  with  regard  to  third  persons, 
would  be  sufficient  In  that  case,  there  was  nothing  but  the 
drcnmafance  of  making  the  payment  three  months  after  the 
deadi  of  the  wife,  instead  of  at  her  death.  The  provisions  by 
the  will  were  much  greater  than  by  the  setdement  Upon  the 
will,  there  were  many  circumstances  to  show  the  testator  could 
not  have  intended  them  to  have  both.  The  slight  circumstance 
of  their  being  payable  within  three  months  after  the  death  of  his 
wife,  instead  of  immediately  upon  her  death,  could  not  make  a 
difference^  to  show  he  did  not  mean  a  satisfaction  of  a  covenant, 
which  wras  literally  fulfilled,  and  more.  The  principles  otHayneM 
V.  JI£eo  (r)  could  not  be  considered  as  applicable ;  and  he  decreed 
it  a  satiflfiiction. 

In  the  case  of  Pole  v.  Lord  Somen  (^),  by  settlement  in  April 
1751,  jHrior  to  the  marriage  of  Beginald  Pole  and  Ann  BvUer^ 
the  fi>rtune  of  Ann  consisting  of  several  fiinds  amounting  to 
3,500iL,  was  directed  to  be  paid  to  trustees ;  and  R.  Pole  cove- 
nanted vrith  the  trustees  to  do  all  acts  for  empowering  them  to 
leoeive  the  monies,  upon  trust  to  invest  them  in  lands,  to  be 
aetded  to  the  use  of  R.  Pole  for  life,  sans  waste,  remainder  to 
Atm  far  life ;  remainder  to  all  the  children  of  the  marriage,  in 
audi  shares,  &c.  as  A  Pole  should  appoint  by  deed  or  will ;  and 
in  defimlt  thereof,  as  Ann  surviving  him  should  appoint;  and 
for  want  of  appointment,  then  to  all  such  children  and  their 
heiiB. equally  as  tenants  in  common,  if  more  than  one*     The 

iq)  8  Atk.  419 ;  1  Ves.  sen.  1.  («)  6  Yes.  809. 

(r)  I  BroX.  C.  129,.M9»ra,  p.  1036. 
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Where  tesu-  8U™  ^  950L,  part  of  1,071/.  Ss.  7(2.,  one  of  the  trust  funds  paid 
mentwy  provi.  ^^  ^q  trustees,  ¥?as  laid  out  in  the  purchase  of  the  manor  of 
faction  of  a  C(^leiffhy  which  was  conveyed  to  the  uses  of  the  settlement; 
P^*^^"*  and  the  remainder  of  that  sum,  after  defraying  the  expenses, 

was  received  by  R.  Pole.  Jnn  Pole  died  in  1758.  The  issue  of 
the  marriage  were  five  children.  Another  part  of  the  funds,  to 
the  amount  of  l,000il,  was  paid  to  the  trustees  on  the  24th  of 
March  1761,  and  was  invested  in  their  names  in  1,025JL  12«.  lOd 
four  per  cent  consols.  The  sum  of  1,385/1  14«.  3dl,  all  that  was 
received  upon  the  remaining  trust  funds,  was  paid  in  1764,  to 
jR.  Pole^  and  mixed  with  his  own  money.  R.  Pole^  by  his  will, 
in  March  1767,  after  several  legacies,  and  giving  his  chambers 
in  the  Temple  to  his  eldest  son  Reginald^  gave  Mary  Collins  an 
annuity  of  6/L  for  life,  with  which  he  charged  all  his  estate  and 
effects,  both  real  and  personal.  Then  reciting,  that  his  aunt 
Hawkins  had  promised  to  give  him  2,000/L,  of  which  sum  she 
had  then  advanced  him  1,00021,  in  confidence  that  she  would 
fulfil  her  promise,  he  gave  his  daughter  Jim  2,000/1,  and  to  his 
daughter  Sarah  2,000/1,  to  be  paid  at  twenty-one,  or  marriage 
with  the  consent  of  his  executors  and  their  aunts;  if  without 
consent,  he  revoked  the  legacy,  and  gave  it  among  his  other 
children  equally.  He  gave  his  son  Charles  2,0002,  when  twenty- 
one,  and  his  son  Edward  1,000/.  when  twenty-one;  assigning 
the  reason  for  the  difference,  that  his  aunt  Hawkins  had  lately 
assured  him  that  the  1,000/,  remaining  unpaid  she  had  given 
to  Edward  by  her  will,  and  had  also  obliged  him  (the  testator) 
to  promise,  in  writing,  to  give  the  said  1,000J1  if  it  came  into  his 
possession,  to  his  sidd  son.  He  directed  the  maintenance  and 
education  of  his  children,  during  minority,  to  be  taken  fix>m  the 
whole  produce  of  his  real  and  personal  estate,  so  that  the  expenses 
did  not  exceed  the  growing  profits.  He  also  empowered  his 
executors  to  sell  his  chambers  in  the  Tempky  and,  if  necessary, 
the  manor  of  Cotleigh^  and  to  apply  the  produce  during  his  son 
Reginald!^  minority,  as  they  should  judge  would  be  for  his  ad- 
vantage ;  and  he  empowered  them  to  lay  out  any  part  of  his 
younger  sons'  fortunes  during  their  minorities,  for  their  benefit 
He  gave  the  residue  of  his  estate  and  effects,  both  real  and 
personal,  after  payment  of  debts  and  legacies,  to  his  eldest  son 
Reginald*  At  the  bottom  of  the  will  was  a  memorandum,  dated 
in  September  1767,  which  stated  that  one  of  the  sums  of  1,000/L 
given  to  his  daughter  SaraJi^  was  the  1,000/1  formerly  received  of 
his  aunt  Hawkins,  and  at  her  request  given  to  Sarah.  The  sum 
of  1,000/.  mentioned  in  the  will  to  have  been  promised  by  the 
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testatoT^s  aunt,  was  paid  to  him  in  his  life.    He  died  in  November  Where  t«fta- 
1769,  not  having  made  any  appointment     The  bill  was  filed  by  "on^tST''*' 
Edward  Pole^  praying  that  he  might  be  declared  entitled  to  one-  faction  of  a 

fifth  part  of  the  said  estate  and  efiects,  and  for  an  account  of  the  ^   ^°' 

rents  and  profits  received  by  the  defendant  Reginald.  Reginald^ 
by  his  answer,  stated,  that  at  die  testator's  death  1,02521 12«.  lOd. 
four  per  cent  annuities  were  standing  in  the  names  of  the  trustees ; 
but,  except  that  fund  and  the  manor  of  Cotkighy  they  had  no 
other  part  of  the  trust  estate ;  the  rest  having  been  received  by 
the  testator,  and  mixed  with  his  own  property.  That  among  the 
papers  of  the  testator  was  fi>und  a  schedule  or  estimate  of  the 
state  of  his  personal  property,  down  to  the  4th  of  September  1769, 
in  his  own  handwriting;  and  that  the  only  part  of  his  personal 
property  not  mentioned  in  that  schedule,  was  the  furniture  of  his 
house.  That,  besides  the  estates  mentioned  in  his  will,  he  had 
a  tenement  for  the  lives  of  himself  and  the  plaintifi^,  producing 
somedixng  less  than  291  a  year;  and  three  fiums  were  settled 
after  the  marriage  upon  him  and  his  wife,  and  their  issue,  in  the 
saaie  manner  as  by  the  other  settlement ;  and  for  want  of  such 
iasae,  or  an  appointment  by  the  testator,  to  him  and  his  heirs. 
The  defendant  then  insisted,  that  the  testator  meant  to  dispose 
of  ail  the  trust  property ;  as  the  manor  of  Catkigh  was  specifi- 
cally given  by  the  will  to  the  defendant,  and  as  he  had  not  assets 
to  answer  the  legacies  of  2,000£  each  to  his  four  younger  chil- 
dren, without  the  application  of  his  trust  funds ;  and  the  legar 
cies  appeared  calculated  upon  the  property  in  the  schedule, 
which  comprised  the  stock  and  the  sum  of  1,385/.  14^.  3d. 
The  schedule  referred  to  by  die  answer  b^un  thus :  '  This  is 
not  to  be  annexed  to  my  will,  being  only  intended  for  giving  in 
one  view  to  my  executors  the  state  of  my  securities.''  Then, 
aAer  stating  several  securities,  bonds,  notes,  &c,  came  this  entry : 
**  Stock  in  my  trustees'  names,  P.  Bashkigh  and  J.  BuUer,  in 
four  per  eeni.  consols,  cost  1,0002L  at  97|;  one-eighth  bro- 
ker^e,  1,0252.  I2s.  lOdL"  Afterwards,  under  the  date  24th  • 
Juney  1769,  were  the  following  entries:  ^* Deduct  2,020£;  ditto 
O.  S.  S.  annuities,  1,119/.;  ditto  Llanrath,  l,385il  14^.  3^/." 
Other  entries  followed,  and  the  last  date  was  the  14th  September^ 
1769.  In  giving  judgment.  Lord  Eldariy  C,  observed:  *'The 
case  is  not  precisely  like  any  former  one  ;  it  is  not  purely  a  case 
of  either  satisfaction  or  election.  As  to  the  manor  of  Cotleigh, 
it  is  a  case  of  election.  As  to  the  sum  mixed  with  the  property 
of  the  testator,  it  is  a  case  of  satisfaction ;  and  the  question  is, 
how  the  third  subject,  the  stock  actually  vested  in  trustees,  is  to 
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Wlittre taitt.     be  treated;  regaid  being  had  to  tbe  fact,  that  as  to  the  two 
mentary  provU   other  Bubjects  involved  in  the  same  trust,  it  is  a  case  both  of 

sion  ft  sans*  ^ 

faction  of  a       diection  and  satis&ctloii.     lie  right  of  the  plaintiff  rests  upon 
P^*^^"'  the  effect  of  the  settlement ;  the  transactions  prior  to  the  will, 

as  &r  as  they  can  be  looked  at  in  the  way  in  which  the  Court 
can  look  at  them,  according  to  the  rules  of  evidence,  upon  the 
will,  and  upon  that  paper,  if  the  Court,  under  all  the  circum- 
stancefl^  is  authorized  to  read  it  The  settlement,  from  the  frame 
of  it,  would  have  left  no  doubt  as  to  this  sum,  if,  in  fact,  it  had 
*  not  been  laid  out  in  stock,  but  had  been  received  by  the'&ther; 
for,  upon  the  marriage,  he  would  have  become  entitled  to  those 
funds  jvare  mariti:  but  the  form  in  which  the  trust  for  the  child- 
ren attaches  upon  it,  is  a  covenant  by  the  &ther,  that  he  will 
do  all  acts,  empowering  the  trustees  to  receive  tl^e  money.  If, 
therefore,  he  had  received  it,  and  it  was  in  his  hands  at  his 
death,  it  would  be  like  HmehcUffe  v.  HinchcUffe  {t\  The  money 
to  be  laid  out  in  land  when  received,  is  in  this  Court  to  be  con- 
sidered as  land;  and  the  limitation  in  de&ult  of  appointment 
is  to  the  children,  as  tenants  in  common  in  fee ;  and  they  had  a 
right  to  say,  that  wheresoever  the  money  was  found,  it  was  to 
be  laid  out  in  land  upon  those  trusts.  The  manor  of  CaUeigh 
having  been  conveyed  to  the  uses  of  the  settlement,  the  children 
are  at  law  tenants  in  common  in  fee  of  that  The  sum  of 
1,3862.  14«.  3cL  having  been  received  by  him,  and  being  in  his 
hands  bound  by  his  covenant,  he  was  debtor  to  his  children  for 
that  sum,  considered*  here  as  land,  of  which  they  were  tenants 
in  common  in  fee  ;  and  the  1,000/1  paid  by  his  permission  to  the 
trustees,  and  invested  in  stock,  must  also  be  considered  in  this 
Court  as  land,  of  which  they  were  also  tenants  in  common  in 
fee.  This  was  the  state  of  afiairs  at  the  date  of  the  wilL  He 
had  it  in  his  power,  unquestionably,  upon  the  principles  of  this 
Court,  as  applied  to  cases  of  election,  to  purchase  either  for  him- 
self or  others  the  interests  of  his  children  in  both  these  articles; 
«  by  tendering  to  them  by  his  will,  a  consideration  which  they 
should  think  m(x*e  eligible  for  them  than  insisting  upon  their 
rights  under  the  settlement  in  the  land,  and  the  money  con- 
sidered as  land.  As  to  the  sum  in  his  hands,  for  which  he  was 
debtor  to  his  children,  he  might,  as  a  debtor  of  any  description, 
by  his  will  satisfy  that  debt.  As  a  parent,  he  must  be  taken  to 
have  intended  to  satisfy  the  claim  of  his  children,  to  whom  he 
was  indebted,  if  the  will  contains  such  provisions  as  this  Court 

(0  Svipra^  p.  1077. 
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will  hold  a  satk&ction  of  a  debt  iroin  a  parent  to  his  children,  wbere  testa. 
In  the  manner  in  which  these  iriftB  are  conceived,  with  respect  ™«n<»>7  P«>^>- 
to  being  more  or  less  beneficially  given,  there  are  circumstances  faction  of  a 
of  diflerence  between  the  provision  by  the  settlement  and  that  P^"'°°' 
by  the  will:  but  it  has  long  been  settled,  that  slight  circam- 
stinces  will  not  alter  the  doctrine  of  satisfaction  in  this  Court 
between  parent  and  children.  By  his  will  he  has  taken  upon 
hinuelf  to  dispose,  or  thought  he  had  power  to  dispose,  of  the 
manor  of  Cadeighy  and  the  money  received  by  him  as  his  estate; 
or  at  least  he  intended  to  make  it  pass  under  those  words,  by 
^ing  his  children  a  consideration,  raising  a  case  of  satisfiMstion. ' 
As  to  thoae  two  subjects,  therefore,  the  plaintiff  cannot  succeed* 
Tbe  next  question  is  one  which,  I  own,  has  embarrassed  me 
very  much;  whether,  under  all  the  circumstances,  the  plidntiff 
on  succeed  as  to  the  stock.  Upon  the  best  judgment  I  can- 
fimn  upon  this  case,  considered  as  a  very  particular  case,  stand- 
ing almost  by  itself,  a  case  upon  the  head  both  of  election  and 
aitisbction,  I  am  of  opinion,  the  plaintiff  cannot  succeed.  Hie 
question  that  has  been  discussed  is  of  very  great  importance,  as 
to  the  admission  of  evidence,  in  order,  as  it  is  said,  on  the  one 
bnd,  to  explain  the  will,  and  on  the  other,  not  to  explain  the 
will,  but  to  shew,  either  what  ought  to  be  the  effect  of  two  in- 
strmnents  upon  each  other,  or  what  the  testator  meant  with 
Kgnd  to  the  will  as  to  this  sum  of  stock ;  and  whether  he  meant 
to  consider  it  his  own,  or  whether  what  he  did  by  the  will  mani- 
feals  his  intention  to  purchase  it  for  his  own  estate.  Upon 
looking  through  the  oases,  of  which  there  are  a  great  many,  ta 
whidi  it  is  not  necessary  to  resort,  the  effect  being  extremely 
well  collected  in  some  of  them,  I  think  HinchcUffe  v.  IRnchcKffe 
perfectly  well  decided.  That  case  raised  the  ordinary  question, 
whether  the  will,  being  the  will  of  a  parent,  was  meant  to  be  a 
tttjsbction  of  the  debt,  whether  by  covenant  or  otherwise,  to  his 
children ;  and  therefore  it  is  agreed,  that  such  a  will  being  upon 
the  doctrine  of  this  Court  presumed  a  satisfaction,  evidence  was 
properly  admissible  upon  two  grounds;  first,  to  constitute  the  facts 
tto  he  was  dAtor:  secondly,  either  to  meet  or  fortify  the  presump^ 
^smifmtnded  upon  the  doctrine  of  the  Court.  There  is  no  difiiculty, 
dieiefore,  in  that  case.  The  question  is  exactly  the  same  as  to 
the  money  received  by  the  testator ;  if  this  schedule  were  made 
cither  befi>re  or  after  the  will :  with  regard  to  that  sum,  his  will 
ia  this  Court  affording  a  presumption  of  satisfaction,  it  would  be 
competent  to  meet  that  presumption  by  evidence^  and  to  admit 
evidence  to  confirm  it ;  and  as  to  that  this  schedule  undoubtedly 
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would  be  evidence.     In  this  case,  if  the  whole  trust  property  was 
in  the  same  state  as  the  sum  of  l,385iL  14^.  Zd.  remaining  in  the 
hands  of  the  original  debtor  under  the  settlement,  perhaps  Hmchr 
cl^e  y.  Hinchcliffe  would  be  an  authority  in  point  for  receiving 
the  evidence:  for  that  money  in  the  hands  of  the  testator  would 
be  expressly  in  the  same  situation  as  the  money  in  the  hands 
of  the  Bishop  of  Peterborough;  a  fund  to  come  to  the  hands 
of  the  trustees  by  die  effect  of  the  covenant,  and  acts  of  the 
father.    But  the  case  is  not  so  circumstanced ;  and  it  differs  from 
all  the  cases  in  these  respects,  that  as  to  the  manor  of  Cotkiffh, 
the  legal  estate  was  actually  vested,  by  acts  done  in  pursuance 
of  the  covenant,  in  the  children.     So  the  money  laid  out  in 
stock,  being  actually  vested  in  the  trustees,  by  acts  done  in  pur- 
suance of  the  covenant,  was  vested  in  them  for  corresponding 
equitable  estates.      The  question  then  is,  whether,  iipon  the 
circumstances,  I  can  from  this  will  and  the  schedule,  if  it  be 
evidence,  infer  that  the  testator  meant  to  purchase  for  his  eldest 
son  the  manor  of  Cotkiffh,  the  trust  money  in  his  own  possession, 
and  also  the  trust  stock  ?    Upon  the  head  of  satisfaction,  he  has 
clearly  purchased  for  his  eldest  son  the  money  in  his  possession : 
upon  the  head  of  election,  he  has  proposed  to  his  younger  child- 
ren the  pim;hase  of  the  manor  of  Cotleigh  for  his  eldest  son ;  and 
the  question  is,  whether  the  will  taken  altogether,  attending  to 
these  two  circumistances,  affords  such  a  probability  or  pinesump- 
tion,  that  by  the  words, '  my  estate  and  effects,  both  real  and 
personal/  he  meant  to  describe  also  this  trust  stock,  that  upon 
the  will  itself,  or  upon  this  paper,  taken  together  with  what 
arises  out  of  the  will,  I  can  say,  he  did  mean  to  purchase  this  for 
the  benefit  of  his  eldest  son.     Supposing,  then,  this  paper  ad- 
mitted, the  question  is,  does  it  speak  the  intention  at  the  date 
of  the  will?   Even  the  cases  to  which  I  have  now  alluded  require 
that     Upon  that  I  incline  to  think,  that  fairly  taken  it  may  be 
considered  a  declaration  by  the  testator,  as  to  what  he  meant  at 
the  date  of  the  will     This  paper  seems  to  demonstrate,  that  he 
meant,  as  to  his  general  personal  estate,  what  the  law  would  say 
he  meant,  not  only  what  was  his  personal  estate  at  the  date 
of  the  will,  but  what  should  afterwards  become  sa     This  pro- 
perty was  his  to  a  certain  extent     He  was  receiving  the  interest. 
Therefore,  upon  the  paper  and  the  title  of  it,  it  is  reasonable 
evidence,  that  he  would  speak  of  it  as  his  personal  estate,  in  the 
same  manner  as  he  spoke  of  his  securities  as  his.     But  if  the  case 
stood  on  this  alone,  I  do  not  mean  to  say  whether  I  should  admit 
the  evidence,  or  how  I  should  decide  it.     I  should  have  great 
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difficnlty  upon  it  unquestionably.     But  upon  the  whole  of  the  Where  testa- 
will  taken  together,  though  the  construction  is  not  free  from  risk,  ^^^l^^^"^' 
there  is  very  strong  reason  to  say,  the  will  itself  manifests  diat  he  faction  of  a 
meant  this  property  should  pass  as  his  personal  estate.    If  that  P^'^^"' 
is  to  be  stated  as  presumption,  and  not  construction,  then  this 
evidence  might  be  admitted,  and  would  very  much  fortify  the 
eoDstniction.     It  clearly  may  be  admitted  as  to  the  money  in  his 
bands;  but  the  question  turns  upon  construction,  as  distinguished 
from  presumption,  as  to  the  third  subject     I  have,  therefore,  so 
mocb  doubt  whether  the  evidence  can  be  admitted  {u)y  that, 
without  saying  whether  it  can  or  not,  I  decide  this  upon  the 
will:  that  by  the  will,  taking  the  whole  together,  the  testator  has 
manifested,  that  he  meant  to  pass  the  whole  of  his  property  to  his 
eldest  son.     Under  these  circumstances,  the  plaintiff  must  elect; 
aad  if  he  elects  to  take  under  die  will,  the  bill  must  be  dismissed, 
bat  without  costs." 

In  Bengaugh  v.  Walker  (x),  by  articles  in  1763,  previously  to 
the  marriage  of  Jbaac  Elton  the  younger  with  SaraJi  Peach»  Isaac 
Eim  and  his  father  covenanted  that  the  executors  of  Isaac  Elton 
the  younger  should,  within'  three  months  after  his  death,  pay  to 
the  trustees  the  sum  of  2,000/1,  with  interest  from  his  death,  upon 
trast  that  the  trustees  should  place  it  out  at  interest,  and  pay  the 
dividends  or  interest  to  Sarah  Elton  for  life,  and  after  her 
decease,  upon  trust  for  the  younger  children  of  the  marriage,  as 
haae  Elton  the  younger  should  by  deed  or  will  appoint ;  and  in 
defimlt  of  appointment,  upon  trust,  if  there  should  be  but  one 
chikl  of  the  marriage,  in  tnist  for  such  one  child,  if  a  son  at 
twenty-one^  if  a  daughter  at  twenty-one  or  marriage.  The 
settlement  contained  a  proviso,  that  any  advancement  by  Isaac 
Elton  the  younger,  in  his  lifetime,  to  any  child,  should  be  taken 
10  foil  or  part  satis&ction,  as  the  case  might  be,  of  the  share  of 
racfa  child  of  the  2,0002,,  unless  Isaac  Elton  the  younger  should 
by  will  declare  to  the  contrary.  Sarah  Elton  died  in  1763, 
leaving  her  husband,  and  one  son,  Abraham,  their  only  issue ; 
who  attained  twenty-one  in  1784.  The  frtther  did  not  during 
his  life  pay  any  part  of  the  2,00021,  nor  make  any  advancement 
tat  his  son,  ftirther  than  by  the  expense  of  maintenance  and 
cdncation.  Isaac  Elton  died  in  1790.  By  his  will  he  devised 
to  his  son  Abraham  certain  real  estates ;  and  bequeathed  to  him 


(«)  See  lyrmee  r.  Deuuony  htfra ;      admissible  in  this  instance. 
Ui  Lordship  decided,    after  great         (or)  15  Yes.  507. 
Klaetance,  that  such  evidence  wns 

VOL.   IL  L 
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WlieretesUp  all  his  Capital  share,  interest  and  concern  in  certain  powder 
Son «8iiSr^  works,  to  hold  to  him,  his  executors,  &c. ;  and  he  gave  him  such 
faction  of  a       a  sum  of  money,  as  being  added  to  the  capital  of  the  said  powder 

"^—^ work  concern,  at  the  last  settlement  before  the  testator's  decease, 

should  make  up  in  the  whole  the  full  sum  of  10,000il,  he  Jbror 
ham  EUon,  paying  thereout  to  Mrs.  Prout  for  life,  202.  a  year. 
The  testator  also  gave  to  his  son  Abraham  a  leasehold  house,  held 
for  lives  or  years  determinable  on  lives.  Abraham  EUon  died, 
and  a  bill  was  filed  by  his  executors  for  the  payment  of  thef 
sum  of  2,000/.,  covenanted  to  be  paid  by  the  articles.  The 
question  was,  whether  the  covenant  was  satisfied  ?  It  was  urged 
for  the  executors,  that  the  provision  by  the  will  was  not  a  satis- 
&ction,  since  it  was  not  efusdem  peneris,  that  it  depended  entirely 
upon  the  computation  of  the  share  in  the  trade,  whether  Abraham 
could  be  entitled  to  any  money  at  all,  and  that  the  share  in  the 
trade  was  not  a  clear  interest,  but  encumbered  with  an  annuity. 
But  Sir  WUUam  Grant,  M.  R.,  dismissed  the  bill.  He  observed, 
that,  in  the  case  of  Hickman  v;  Morgan  (y),  Lord  JTmrhw  held, 
that  a  residue  should  go  in  satisfaction  of  a  portion,  and  thouj^ 
it  absurd  that  a  residue  worth  100,00021  should  not  be  a  satis&o- 
tion  of  a  portion  of  8,000/*  merely  because  only  a  small  portion 
of  the  residue  was  actual  money.  His  Honor  continued,  *^  I  am 
by  no  means  clear,  that,  if  this  testator  had  confined  himself  to 
saying  he  gave  so  much  of  his  residuary  estate  as  should  be  of  the 
value  of  2,000/.,  that  would  not  have  been  a  satis£action  of  the 
portion  of  ZfiOOL  I  have  not  found  any  case  precluding  such  a 
determination.  But  that  is  not.  the  whole ;  for  there  is  upon  the 
fa<^  of  the  will  a  dear  pecuniary  bequest  to  some  amount.  The 
amount  is,  indeed^  uncertain ;  depending  upon  the  value  of  the 
powder  concern :  but  die  testator,  knowing  the  value  of  the  share 
not  to  be  10,00021,  says,  he  means  to  give  in  money,  all  that  the 
share  shall  fall  short  of  such  sum.  If  it  does  ML  short  to  the 
amount  of  7,000/.,  he  meant  to  give  7,000/.  -'[('here  is  no  reason, 
why  I  should  not  inquire  the  amount  of  the  pecuniary  legacy. 
It  is  not  necessary,  that  it  should  appear  upon  the  face  of  the 
will;  and  more  than  in  the  case  of  a  legacy  to  a  son  of  such  sum 
as  the  testator  had  advanced  to  another  child  upon  marriage. 
Should  I  not  in  that  instance  inquire  the  amount  ?  you  cannot 
refer  to  extrinsic  evidence  to  construe  .a  will:  but  you  may,  to 
show,  with  reference  to  what  the  will  was  made.  If  I  find,  that 
the  value  of  the  share  of  the  powder  concern  was  3,000/L,  then 

(y)  1  Bro.  C.  C.  63. 
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the  value  of  the  bequest  is  TfiQQl ;  and  can  I  take  the  legatee  Wb^ra  testis 
not  to  have  a  satisfection  for  2,00Dl  f  and  he  further  observed,  "f*"*^  P'°y?" 

'      ^     '  ^  ^  '   lion  not  a  satu* 

dut  the  child  would  have  the  portion  clear,  and  in  as  beneficial  fiictionof  a 

a  nuiDDer  as  by  the  articles ;   and  that  the  portion  was  satis^  yatam, ^ 

iied(a> 

The  case  of  ffiOiamsv.  Duke  of  BoUon  (&),  appears  to  have 
decided  that  the  gift  of  a  rent  charge  may  be  a  ^tis&ction  of  A 
gnofls  som  chai]ged  upon  land. 

With  respect  to  the  admission  of  evidence  in  regard  to  thd 
aobject  of  satisfaction,  it  may  be  collected  from  the  cases  of 
Jeatotk  V.  Falkener  (c),  Homes  v,  Mico  (d),  HmchcHffe  v.  Hmck" 
^t  {t\  Pole  v.  Loid  Stmers  (/),  WedU  v.  Bice  {g\  Kirk  t* 
Sidcwet  (A),  and  HaU  v.  Hill  (i\  that,  as  the  question  of  satis- 
&c(ioQ  is  a  mere  rule  of  presumption^  it  may,  like  all  other 
pRsnmptions,  be  repelled  or  confirmed  by  parol  evidence. 

Sect.  II*  The  cases  where  the  testamentary  provision 
has  not  been  considered  a  satisfaction  of  a  portion^ 
it  being  contingent^  or  given  for  a  different  purpose. 

Althoi^h  trifling  circumstances  of  difference  between  provi-  -When  t6it«« 
MB  by  settlement  and  will,  as  between  parent  and  child,  will  "?2"*"^J?'^' 
not  prevent  the  latter  provisions  from  being  a  satisfaction  of  the  satitfaction  oft 
fanner,  yet,  if  the  legacies  be  contingent^  and  the  portions  absobde,  P^'^^'^^ 
V  if  the  l^ades  be  given  with  a  view  to  some  other  purpose, 
thej  win  not  in  any  of  those  instances,  go  in  satisfiurtion  of  the 
pactions. 

Thus  in  BeUasis  v.  Dthwatt  (J),  in  1713,  upon  the  matriage  of 
Btfort  BMngdeg  with  Mary  C,  he  made  a  settlement  of  some 
Ezdieqoer  annuities  for  ninety-nine  years,  to  the  amount  of 
MOL  a  year,  in  trust  for  himself  for  life,  remainder  to  his  wife 
far  life,  remainder  to  his  children  in  such  manner  as  he  should 
sppomt,  and  if  no  children,  to  his  executors,  &c  By  the  marriage, 
dine  was  only  one  child,  named  BridgeL    BeUingsley  was  also 


(«)  See  Wedl  v.  Biee^  2  Russ.  &  (d)  Ib.p.  1086. 

^  tfl«  where  ihe  tettamentary  pro*  (e)  lb.  p.  1077. 

vian  WIS  a  devise  of  real  estate;  (/)  lb.  p.  1085. 

abo  GUngoO^  Earl  of  v.  Barnard,  (g)  2  Ras.  &  M.  251. 

1  Ices,  789.  (K)  3  Hare,  509. 

(I)  ll>idc405,  and4Dra.&W.  (0  1  Dru.&W.94,  HmdesuprOf 

BS,  ii  note  from  R^.  Lib.,  and  see  897,  &c. 

per  Sir  E.  Sogden,  G. ;  lb.  p.  239.  (;*)  1  Atk.  426. 

(e)  A;pra,p.  1086. 
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Where  tesu-  seised  and  possessed  of  a  considerable  real  and  personal  estate> 
Ssionnof 7"  ®°^  ^  1720,  devised  all  his  real  and  personal  estate  to  his  wife 
satisfaction  oft  and  her  heirs,  chaiged  with  the  payment  of  10,000/1  as  a  portion 
^°  ^°^  for  his  daughter,  payahk  at  eighteen;  and  in  case  his  wife  should 

marry  again,  that  the  estate  should  be  charged  with  the  further 
sum  of  5,00021  for  his  daughter,  Bellingsley  and  Mary  his  wife 
died,  leaving  Bridget  their  only  daughter  between  eleven  and 
twelve  years  of  age,  who,  in  a  few  years  after  her  mother's  death, 
married  W.  Belkuis,  by  whom  she  had  one  daughter,  and  died 
about  twenty.  Upon  a  bill  filed  by  the  plaintiff,  as  administrator 
to  his  wife,  and  in  her  own  right,  and  with  his  infant  daughter 
gainst  the  sister  of  the  testatrix  for  an  account  of  the  real  and 
personal  estate  of  Mary,  the  question  was,  whether  the  proviinons 
by  the  will,  were  in  satis&ction  of  the  annuities  in  the  settlement? 
and  Lord  Hardwiche^  C,  first  declared,  that  Bridget  took  a  vested 
interest  in  the  annuities,  though  no  appointment  was  made  by  the 
father:  and  upon  the  point  whether  the  10,00021  devised  by  the 
father  to  Bridget^  should  be  taken  to  be  in  satisfisu^tion  of  the 
annuities,  expressed  his  opinion  that  it  could  not  be  tiaken  in 
satisfaction,  but  that  Bridget  was  entitled  to  both  as  a  double 
portion :  that  when  a  bequest  is  taken  to  be  by  way  of  sadsfisu^tion 
for  money  before  due,  the  thing  given  in  satisfaction  must  be  of 
the  same  nature,  and  attended  with  the  same  certiunty  as  the 
thing  in  lieu  of  which  it  was  given,  and  land  was  not  to  be  taken 
in  satisfaction  for  money,  nor  money  for  land.  The  l^acy  of 
10,00021  was  subject  to  a  contingency^  and  not  payable  unless 
Bridget  survived  the  age  of  eighteen  years ;  and  besides  she  might 
have  lived  till  the  annuities  were  run  out,  as  several  of  the  years 
were  already  gone;  and  as  the  10,00021  legacy  might  never  have 
become  payable,  it  would  be  hard  to  say  that  a  mere  contingency 
should  take  away  a  portion  absolutely  vested,  especially  in  the  case 
of  an  only  child. 

In  SaviUey.  SaviUe  (A),  by  settlement  in  February^  1694,  made 
upon  the  second  marriage  of  fVHUam  Lord  Eland,  eldest  son  of 
Oeorge  Marquis  of  Halifax^  with  Lady  Mary  Fincfi,  after  the 
usual  limitations,  a  term  was  created  for  five  hundred  yeara^ 
charged  upon  all  the  manors  and  lands  in  NottingAamshire  and 
Yorkshire,  comprised  in  the  settlement,  npon  trust,  that  if  there 
should  be  a  failure  of  issue  male  between  them«  and  if  there 
should  be  one  daughter  pr  more,  the  trustees  should,  after  the 
commencement  of  the  term,  raise  by  sale,  &c,  20,00021,  if  one 

« 
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daughter  onl J ;  but2590002Lif  two  or  more,  equally  to  be  divided^  Where  testa^ 
and  to  be  paid  to  them  at  sixteen  or  marriage ;  and  if  any  of  JJJ^^^  J"*^'* 
tbem  iled  before  their  portions  became  payable,  the  same  were  to  sotisfection  of  a 
sorriFei  and  be  paid  at  the  same  time  as  the  original  portions;  ^  ^°' 
provided,  that  if  lands  or  tenements  of  an  estate  of  inheritance 
dioald  descend  to  the  daughters  from  Lord  Elands  of  as  great 
value  to  be  sold^  as  the  portions  thereby  intended  for  them,  then 
tbe  term  should  cease,  and  be  void  for  the  person  who  should 
next  be  in  reversion  or  remainder  of  the  said  manors  &c.  The 
marriage  took  effect,  and  George  Marquis  of  HaHfdXy  by  convey- 
ance in  Marcky  1794,  reciting  the  settlement,  and  that  the  rever- 
sion and  inheritance  of  the  premises  comprised  in  it  were  limited 
to  him  in  fee,  did,  in  consideration  of  his  name  and  &mily,  and 
to  support  tbe  same,  in  case  neither  he  nor  his  son  Lord  Eland 
AoM  leave  any  issue  male,  settle  the  said  estates  upon  Sir 
Gtorye  Saville,  for  ninety-nine  years,  if  he  lived  so  long,  sans 
waste,  and  to  his  first  and  other  sons  in  tail  male,  with  remainders 
over.  Cfetnye  being  seised  in  fee  of  several  other  manors  and 
lands  in  other  counties,  and  having  the  reversion  in  fee  of  divers 
manors,  &c..  expectant  upon  the  death  of  the  then  Marchioness 
Dowager  of  HaUfaxy  and  likewise  the  reversion  and  inheritance 
in  fee  of  several  fee  &rm  rents  expectant  on  the  death  of  Catherine 
Qoeen  Dowager,  made  his  will  in  1691,  and  gave  his  house  at 
Adm  in  Middlesex,  to  his  wife  for  life,  remainder  to  Lord  Eland 
in  fee.  The  testator  died  without  any  other  issue  male  than  Lord 
Ekndy  who  proved  the  will,  and  being  seised  under  the  will  as 
d)ove,  by  deeds  in  1695,  settled  several  manors,  lands,  &c.,  in 
die  counties  of  Northamptony  Derby,  York,  Nottingham,  MMdlesex, 
and  Surrey,  to  the  use  of  himself  for  life,  remainder  to  the  use  of 
anch  person,  and  for  such  estate,  as  he  by  deed  or  will  should 
iqypoint,  and  in  de&ult  of  appointment,  then,  after  his  death,  to 
hia  first  and  other  sons  in  tail  male,  remainder  to  his  daughters  in 
tail  general,  remainder  to  the  use  of  Lady  Stanhope  in  tail,  with 
remamder  to  the  right  heirs  of  Marquis  George.  Lord  Eland, 
dten  Marquis  WiOiam,  by  a  codicil  to  his  will  in  August,  1700, 
devised  all  his  said  manors,  &c,  to  his  executors  for  five  hundred 
years,  to  raise,  if  he  had  no  son,  5,0007.  a  piece  additional  portions 
far  his  daog^teis,  to  be  paid  at  sixteen  or  marriage,  and  subject 
to  the  term,  he  gave  the  manors,  &c.,  to  his  first  and  other  sons 
in  tail  male,  remainder  to  such  uses  and  for  such  estates  as  were 
thereof  declared  by  the  deeds  of  1695.  Marquis  WUUam  died 
without  isBue  male,  leaving  daughters  by  his  first  wife,  Lady  Ann 
Bruce,  and  by  his  second,  Lady  Essex,  Lady  Dorothy  and  Lady 
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Wliere  teauu    Mary  SaviUe,  two  bom  in  his  life»  and  the  Qther  after  hia  deaA* 
ipentary  provi.  rj^^  defendant  Sir  {?€«7?ve  SaoOk^  entered  opopi  the  lands  in 

•ion  not  a  :f  »  ^  v"     j  '   ■•     i? 

satisfaction  of  a  Notlxnghaamkvre  and  Yorkshire,  conveyed  to  him  by  the  dead  of 
^^^°*  March,  1694,  subject  to  the  charges  aforesaid,  and  it  i^^as  decided 

by  Lord  Maccleffidd,  C,  assisted  by  Lord  Chief  Justioe  F^rati, 
Sir  Joseph  Jehylly  M.R.9  Lord  Chief  Justice  King,  and  Mr.  Justice 
Tracy;  first,  that  a  valuation  ought  to  be  put  upon  the  lands 
descended  to  the  plaintifls,  the  daughters  of  Marquis  WUBam, 
(as  an  equivalent  for  the  259000;,)  as  the  same  were  worth  to  be 
sold  at  the  time  of  such  descent,  and  firom  that  time  the  trust 
term  of  five  hundred  years  ought  to  cease:  but  if  the  value  of 
the  descended  lands  were  not  equal  to  the  portions  intended  to 
be  raised,  then  the  term  to  continue  in  trust  to  raise  the  residue. 
Secondly,  that  whatever  lands  the  daughters  took  by  tiie  will 
of  their  father,  they  took  not  by  descent,  but  as  purchasers,  and 
such  lands  could  be  no  part  of  the  equivalent.  Thirdly,  that  the 
estate  tail  descended  to  the  three  daughters  and  Lady  Bruce,  as 
heirs  of  the  body  of  their  father,  remainder  to  Lady  S^anhupe, 
either  in  possession  or  ezpeqtant  on  the  death  of  the  late  Queen 
Dowager,  and  the  Lady  Marchioness  Dowager,  was  no  satisfiicticm 
of  all  or  any  part  of  the  portions;  but,  if  any  estate  in  fee  simple 
descended  to  them  firom  their  father,  in  possession,  or  reversiim 
expectant  on  any  term  for  years,  that  ought  to  go  towarda  their 
satisfaction. 

In  SJanbury  v.  Hanbury  (I),  by  settiement  in  October,  1734, 
lands  were  settled,  in  events  which  happened,  upon  Capel  Han' 
bury  for  life,  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remaind^s  over.  There  was  a  power  for  Capel,  when  in 
possession,  to  charge  the  premises  vdth  2,000£  for  yonnger 
daughters,  with  maintenances  not  exceeding  the  interest.  By 
linotiier  settiement  in  September,  1743,  previous  to  CapeFs  mar- 
riage with  Jane  Tracy,  he  chaiged  the  lands  with  2,000JL  The 
marriage  took  effect,  and  Capel  dieA  in  December,  1765,  leaving 
his  widow,  an  only  son,  and  die  plaintifis  his  only  daughters  and 
younger  children,  upon  which  event  they  became  entided  to  the 
2,000/1  Capel,  by  will  in  March,  1750,  prior  to  tiie  birtii  of  die 
plaintiff  Frances,  gave  to  flenrietta  4,0002.  to  be  paid  out  of 
a  particular  mortgage,  and  after  the  birth  of  Frances,  and  before 
her  baptism,  viz*  in  April,  1759,  he  made  a  codicil  to  his  will,  by 
which  he  left  Frances  (by  die  name  of  his  new-bom  daughter, 
who  was  to  be  called  Frances),  5,0001^  charged  on  lands  therein 

(0  2  Bro.  C.  C,  3ff2,  374, 


Sicr.n.]  by  Legacies.  1097 

nModooed  Qtpd  Banbury  afterwittda,  in  May^  1769»  gave  Where  teita. 
Frmtoei  SflOOL  more,  in  the  whole  10,0001  chaiged  upon  his  ^^^ 
penoDal  estate*  He  afterwards  made  a  third  codicil,  written  satMictionofa 
vpcm  the  same  paper  ?n  which  his  will  and  two  former  codicils  P*^""* 
veie  written,  and  attested  by  two  witnesses,  and  thereby  revoked 
dll  tbit  part  of  hb  will  relative  to  Henrietta^  and  gave  20,000£  to 
be  eqnidly  divided  between  the  plaintifis,  to  be  paid  down,  or 
joffident  security  given  for  the  payment  thereof,  witltm  thirty 
iayi  rf  dUier  of  them  bemy  married^  provided  the  person  whom 
Ae  should  many  should  settle  upon  her  a  jointure  of  500L  a 
jear,  otherwise  she  should  have  5,000/.  only,  and  the  remaining 
ISjQOOL  should  be  paid  to  the  unmarried  aster,  who  was  not 
entided  to  more  than  6,00M.  unless  she  should  marry  with  the 
cinseDt  of  her  brother,  if  living ;  but  if  he  should  be  dead,  the 
Intstor  left  the  whole  of  his  real  and  personal  estate  to  Hennetta, 
flhe  paying  to  Frances  12,000/1  upon  her  marriage  day.  Capel 
Btmhtry  not  having  appointed  any  executor,  administration  was 
granted  with  the  will  and  codicils  annexed,  to  his  widow  and 
liit  son  JUbb  A  bill  was  filed  in  1766  by  Henrietta,  against 
Mn  and  Jiantt  the  widow,  and  Frances,  for  the  legacy,  and  a 
decree  was  made,  with  the  usual  reference  to  the  Master,  to  take 
m  account^  &&,  but  no  direction  was  given  as  to  the  legacies, 
h  1768,  the  personal  estate  being  so  cireumstanced  that  it  could 
not  be  determined  whether  it  would  be  sufficient  to  pay  the 
debts  and  legacies,  a  bond  was  given  by  John  Hanhury,  the 
brodier  of  the  plaintifi,  to  the  late  Baron  Tracy  and  the  de- 
fendant Dagge,  in  the  penalty  of  40,000L  reciting  the  will  and 
OQcEdls  of  Capd  Hanbwry,  and  the  doubt  of  the  sufficiency  of  his 
peisonal  estate  to  pay  the  debts  and  legacies,  but  nevertheless 
Aat  JMn  Hanbury  was  desirous  to  effectuate  his  father^ s  intention, 
Uf  seeming  the  sum  of  20,00021  for  the  portions  of  his  sisters,  with 
smtabk  allowances  for  maintenances  tiU  they  should  attain  twenty^ 
one,  or  be  married;  the  condition  of  the  bond  was,  therefore,  that 
John  should  pay  5,000/1  a  piece  to  the  plaintifis,  upon  their 
*"«mng  twenty-one  or  days  of  marriage,  with  maintenances  as 
therein  secured)  and  should  secure  6,000/1  more  to  each  of  the 
plaintifi,  to  be  paid  on  the  death  of  Jane  Hanbury,  their  mother, 
if  they  should  then  have  attained  twenty-one,  or  should  be 
named;  otherwise  at  their  ages  or  marriage  as  aforesaid,  with 
interest  at  4/1  per  cent,  irom  the  death  of  the  mother;  and  it  was 
dedared  that  the  bond  should  only  be  a  security  for  the  portions 
and  maintenances,  in  case,  at  the  final  hearing  of  the  cause,  it 
aboold    appear    that   there   were  not  sufficient  assets  of  Capel 
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Where  testa-  HapSmTy  to  pAy  the  2O9OOO2I  given  to  the  plaintiflb,  And  if  it  should 
^d^  £r*  APP^^  ^^^  ^c  personal  estate  of  Cafel  was  sufficient,  the  bond 
adwKmcoMmt  in  should  be  void.  No  Airther  proceedings  were  had  in  the  cause ; 
lifeJiMr^'      but  John  stated  an  account  of  the  personal  estate  of  Cixpd^  wfaidi 

"" had  come  to  his  hands,  by  which  it  appeared  the  personal  estate 

was  not  sufficient  to  pay  the  debts  and  l^acies.  John  Hanbun/ 
died  in  AprUy  1784,  intestate,  leaving  the  defendant  Jane  Ha$t^ 
bury,  his  widow,  and  the  defendant  John  Capel^  his  eldest  son 
and  heir-at-law.  The  defendant  Jane  obtained  letters  of  adminia- 
tradon  of  his  personal  estate.  The  ^IsdutiS  JSenrietia  attained 
twenty-one  the  11th  February^  1770,  and  Frances  attained  that 
age  the  2nd  of  Aprils  1780,  and  thereby  became  entitled  to 
10,000/1;  several  sums  had  been  paid  by  John  Hanbury^  and 
since  his  death,  by  /on^,  his  widow,  for  maintenance  and  interest 
oh  the  bond.  The  present  bill  was  filed  by  the  plaintiffi^  in 
1786,  for  payment  of  the  2,000/1  under  the  settlement  of  Sep^ 
tember,  1743,  with  interest  firom  the  Ihther's  death,  and  for  the 
20,000/.  given  by  the  codicil,  and  secured  by  their  Ixother^s 
bond;  but  the  defendants  insisted  that  John  Hanbun^s  ^viog 
the  bond  in  trust  for  the  plaintifis,  and  thereby  securing  them  a 
a  more  certain  provision  than  they  were  entitled  to  under  the 
will  and  settlement,  was  intended  by  him  as  a  satisfaction,  and 
that  the  plaintifis  had  accepted  the  same  irom  their  ages  of 
twenty-one,  and  made  no  other  demands.  Lord  Thurhw,  how* 
ever,  decreed,  that  neither  the  gift  by  the  codicil  nor  the  bond^ 
were  a  satisfaction  of  the  2,00021 ;  observing,  that  by  the  codicil 
the  daughters  took  nothing  except  they  married ;  that,  in  order 
to  hold  it  a*  satisfaction,  he  must  understand  the  testator  to  mean 
to  give  his  daughters,  what  he  was  bound  to  do  by  nature,  and  at 
the  «same  time,  that  he  was  to  give  them  nothing  unless  they 
married ;  and  with  regard  to  the  bond,  his  Lordship  said,  thi^ 
upon  considering  all  the  cases,  he  could  not  distinguish  the 
present  firom  them,  and  therefore  he  did  not  think  the  bond  a 
satisfaction  for  the  other  portions. 

Sect.  III.  The  cases  wherein  a  testamentary  proviedon 
has  been  considered  an  advancement  in  tiie  lifetime 
of  the  parent. 

Where  testa.         We  shall  next  present  the  reader  with  a  class  of  cases,  wherein 

mentarj  provi.      .  .  •        1         ,  •  1        ^ 

sion  is  an  ad.  the  testconentary  provision  has  been  considered  an  advaneefneni 
^^'^^  *wi  the  Ufetime  of  the  parent,  in  full  or  part  satisfiiction  of  the 
lifcume.  portion   provided  by  settlement,  which  settlement  contains  a 
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declfuaidon  that  adTancenMot  by  the  parent^  in  his  lifetiiMi  winre  tnw. 
ihaQ  be  conaidered  in  part  or  full  sati^&ction  of  the  portion.-  m^^pn>- 

*  '  ^  '  Yision  u  an 

«fais  the  contrary  is  expressly  declared  by  some  writing  :  and  it  adxKMeemnuvi 
Ib  immaleiial,  whether  the  testamentary  benefit  is  of  a  legacy,  or  ^^^|^^'' 

8  residue.  — 

The  principle  beii^  admitted  that  a  testamentary  provision  is 
an  advancement  in  the  parent's  lifetime,  and  which,  it  is  pre- 
nmed,  the  cases  adduced  in  the  present  section  fully  establish, 
the  next  consideration  is,  the  intention  of  the  parties  to  the 
aetdement^  and  that  of  the  testator.  The  principle  seems  to 
have  been  acted  upon  in  Bickman  v.  Morgoai  (m).  In  that  case^ 
by  the  marriage  settlement  of  John  Butler^  a  provision  was  made 
of  SflOOL  a  piece  for  his  younger  children,  with  a  proviso 
dedaring,  <*  that  if  the  father  should,  in  his  lifetime,  or  at  the 
time  of  his  death,  give  to  any  of  his  daughters,  or  younger  sons, 
so  entitled  to  portions  or  provisions  under  that  trust,  money  or 
kuidB,  for  an  advancement  in  marriage  or  otherwise,  the  value 
thoeof  shookl  be  deducted  firom  the  portion,  unless  he  should  by 
wriUny  declare  to  the  coniraryJ*'  John  Butler,  the  &ther,  by  his 
will  in  1766,  gave  a  sum  of  ^fiOOL  in  the  funds,  to  his  wife  for 
life,  and  after  her  decease  to  his  second'  son  Jotm  Butler,  junior, 
aod  alao  gave  to  John  the  residue  of  his  personal  estate,  and 
nade  him  executor.  The  question  in  the  cause  was,  whether 
the  legacy  of  4,00021  given  to  John  the  son,  subject  to  the  life 
of  his  mother,  and  the  residue,  amounting  to  more  than  8,000iL, 
aboold  go  in  satis&ction  of  the  8,000iL  provided  for  him  as  a 
jooi^er  son  under  the  settlement  Lord  Thurlow  determined 
that  it  should ;  in  the  course  of  his  judgment,  observing,  ^^  This 
proviso  seems  to  get  rid  of  the  cases  upon  the  head  of  satisfaction, 
which  have  been  decided  upon  the  head  of  intention,  as  when 
a  man  has  contracted  to  pay  to  A.  at  his  death,  a  certain  sum, 
and  he  does  an  act  in  discharge  of  that  obligation,  many  quea- 
tioue  have  arisen,  how  &r  it  was  his  intention  to  exercise  his 
benevolence,  or  to  apply  himself  in  discharge  of  the  contract 
In  support  of  the  argument  upon  the  circumstances  of  intention, 
the  burdien  of  proof  must  lie  upon  those  who  would  dischaige 
themselves  of  the  obligation,  because  such  a  gift  ^  is  a  bounty, 
frimd  facie,  and  cannot  be  turned  round  but  by  stjhong  circum- 
stances of  a  contrary  intention,  as  in  the  case  of  a  bond  debt 
I  also  lay  oot  of  the  question  cases  of  performance;    they 
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«Mina<eIy  turn  upon  the  head  inttetkm?  fcr  if  li  man  has  done 
thati  ^which  is  uppweaHy  tantamoant  to  what  he  covenanted  to 
doy  yisty  if  he  did  not  intend  it  as  equivalent,  or  in  peiformanoe, 

UfetimeT*        ^^  wottM  be  IdBe  fcMr  the  Court  to  say,  tint  he  meant  it  as  such ; 

——^•-'^  therefore^  I  have  been  at  a  great  loss,  to  make  a  broad  and 
useful  distinction  between  ioHsfa^&m  vod  petforwumee,  because, 
of  the  intention  of  the  testator,  it  is  consequently  a  perfimnanoe, 
and  if  that  is  the  very  thing  contracted  to  be  done,  it  is  a  proof 
that  the  party  under  the  obligation  has'  done  it  in  conformity  to 
such  obligation,  and  is  then  to  be  deemed  a  performance,  because 
tfiere  is  no  doubt  of  it  As  to  BarreU  v.  Beckf&rdj  Lee  ▼•  UAtamdOj 
and  Blandy  v.  WkUmare,  whedier  these  determinations  are  weH 
founded,  or  not,  U  ttculi  he  idle  for  a  Court  to  decide^  withoni 
e&nsideririff  the  wtenHon  of  the  party^  of  to  say  ihat  theee  caeee 
exclude  the  idea  of  hit  tntenHon;  for  the  general  rule  of  construc- 
tion was,  that  the  act  was  done  in  performance  of  the  obligation, 
by  which  the  party  had  bound  himsel£  Either  in  Blandy  ▼• 
IVkiimoret  or  some  o!  those  cases,  much  stress  had  been  laid  upon 
the  word  leave,  and  the  questi<m  was,  whether  the  circumstances 
of  the  party  suffering  his  estate  to  fiiU  into  the  hands  to  which 
the  law  would  give  it  did  not  come  under  the  proper  use  of  the 
word  leave,  the  very  thing  the  party  had  contracted  to  do;  and 
the  same  sort  of  aigument  was  much  used  in  Lee  v.  VAranioy 
and  it  is  sufficient  to  warrant  me  in  saying,  how  material  an  in- 
gredient in  such  a  case  as  this,  is  the  intention  of  the  testator, 
which  is  n^t  to  be  denied,  unless  something  appears  in  the  will 
to  show  he  meant  otherwise;  it  must  therefore  proceed  entirefy 
tqnm  the  intention.  The  clauses  in  the  deed  exclude  both  spedles 
of  argument,  and  leave  the  conclusion,  to  be  drawn  from  them, 
to  rest  upon  the  intention,  without  any  express  declaration  of 
the  testator,  and  the  whole  of  the  argument  goes  to  this  point, 
whether  the  party  who  has  been  bcmefited  to  a  greater  extent 
under  the  will  than  he  would  have  been  under  the  deed,  by 
reason  of  the  chaige  upon  the  real  estate,  should  still  keep  up 
that  charge  up<tn  the  estate,  contrary  to  the  intention  of  the 
party.  Had  a  legacy  been  given  to  the  amount  of  6,000£,  but 
not  payable  till  twelve  months  afterwards,  it  would  still  have 
been  a  satisfaction,  because  a  specific  sum.  It  is  said- the  thing 
here  to  be  given  ought  to  have  been  a  sum  of  money ;  and  con- 
sequently, no  other  thing,  however  valuable,  as  a  chose  in  action, 
or  anything  to  be  reduced  into  possession,  could  be  a  satis&ctioD. 
It  would  be  too  idle  to  contend,  that  a  bond  not  payable  at  die 
actual  moment  of  the  testator's  death,  or  stock  to  the  amount  of 
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fiC^OOOJl  or  any  otlier  large  sum,  abould^not  be  a  sadiftctioi^  ifiwwtmi. 
becaoae  it  codd  sol  be  unmediatelT  traBsfazed  into  the  baodi  S^^iT* 
of  theaoB.  But^  sappoaing  there  waa  a  leaidue  of  10O,000iL  and  •AfnomeBtm 
6001  casht  and  the  rest  in  various  other  articles  ootatandin^  life^T^' 
then  the  question  would  be,  whether,  in  point  of  &ct,  he  had  — — — 
advanced  his  son,  widK>ut  his  taking  the  8fiOOL  It  woold  be 
lidicaloaa  to  insist,  thai  residue  wonld  not  have  been  a  satisfiu> 
tion  for  the  8,000L ;  it  is  strange  to  say,  that  the  gift  of  the 
whole  residue,  being  uncertain,  shall  not  be  a  satis&ction,  when 
a  moietj  of  that  very  residue,  given  as  a  legacy,  will.  Shall  that 
half  be  deemed  a  perfumiance  of  the  covenant,  but  a  gift  of  the 
whole  shall'^not?  A  point  has  been  made,  thai  if  this  residue 
18  a  salis&ction,  suppose  the  infant  was  bound  to  take  it  as  an 
adfanoement,  he  might  wait  many  years  for  it ;  that  various  diff 
Acuities  might  ocscur,  before  it  would  be  ascertained:  but  that 
dilfmnui  never  can  arise ;  for,  on  the  contrary,  upon  an  estate 
Kumbered  in  the  manner  this  is  by  the  settlement,  the  jBrst  fund 
would  he  8,O0OL  charged  upon  the  estate,  and  that  he  must  have  at 
all  events,  but  what  then?  Supposing  the  personal  fond  is  after*' 
mis  got  in,  and  the  infimt  insists  upon  having  that  fund,  dien 
die  quesdon  would  be^  whether  he  is  to  retain  both  funds,  or 
give  up  the  charge  upon  the  estate  so  as  to  discbarge  its  incum- 
bnnceSy  whenever  the  personal  fund  shall  be  found  to  be  to  that 
estent,  it  is  not  material  to  consider  what  would  be  the  effect  of 
that  leaidue,  for  I  consider  it  as  a  contingent  legacy,  given  upon 
die  event  of  the  mother's  marrying  in  the  scxi's  lifetime,  as  an 
executory  devise  in  &vour  of  the  younger  children,  and  conse- 
quently in  the  same  view  as  a  discharge  of  the  8,0002^  The 
saoie  reaaoning  applies  to  the  gift  being  available,  but  not  ac* 
tnally  paid  in ;  and,  according  to  my  construction  of  the  clause, 
the  Master's  report  has  determined  this  point;  the  result  of  his 
iaquiiy  beings  that  the  sum  of  money  acquired  by  the  reuduary 
bequest  is  greater  than  the  sum  of  8fiOOV* 

In  JSm$den  v.  Twisden  (n\  the  question  was,  whether  a  share  AeiU  of  tdii. 
to  which  a  dhild  became  endtled  upon  the  hdesiacy  of  t^e  parent,  ^  intcttacy. 
should  be  considered  an  advancement  within  the  terms  of  the 
pioviso  in  the  settlement?  and  Lord  £kUm  decided  that  it 
should  not  In  that  case  the  rule  was  discussed,  uid  the  ftcts 
were  shordy  these:  Sir  Roger  Twiiden  by  his  will,  in  1772|  in 
ponuanoe  of  a  power  contained  in  a  deed,  appointed  and  devised 
real  estates  in  JCeni  to  his  eldest  son  JRoger  for  life,  with  re- 

■  I  ■■■  III  ■  ■  *i  ■■  ■!  ■■■■>  ■■■mw  I       ^0^m^^mm^immmm  t        ■       ■ 

(»)  9  Yet,  413. 
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Where  teits. '  maitider  to  trusfee^  to  preserve^  with  remainder  to  trustees  for 
mentjurj  prorU  ^  ^gj^  ^f  Utaee  hundred  years,  for  raising  portions  for  younger 
adoaneemautA  children  liviiig  at  the  deeease  of  Roger  the  son,  who,  if  8ons» 
lifetra^"***       should  attain  twenty-one,  or  if  daughters,  that  age  or  marriage ; 

if  only  one  younger  child  4,000t  if  two  6,000£ ;  with  a  proviso, 

that  if  there  should  be  no  issue  male  of  his  son  Rogers  who 
should  become  entided  under  the  limitation,  and  only  one 
daughter,  then  10,000L  to  be  vested  in  her  at  twenty-one,  or 
marriage,  and  paid  accordingly,  if  after  the  decease  of  Roger 
the  son ;  with  power  to  apply  part  of  the  rents  and  profits  for 
maintenance,  &c.  Among  other  things,  it  was. provided,  that  in 
case  all  the  daughters  and  younger  sons  of  Roger  the  son  should 
be  by  him  in  his  lifetime  advanced  knd  preferred  with  portions, 
as  good  or  greater  than  the  portions  thereby  for  them  intended, 
or  if  the  portions  to  be  given  to  or  with  them  or  any  of  them 
should  &11  short  of  the  portions  thereby  for  them  provided,  sa 
much  money  should  be  raised  as  would  make  up  such  portions 
so  given  to  the  full  value  of  the  portions  thereby  for  them  in- 
tended. Roger  the  grandfather  died,  and  afterwards  Roger  the 
son,  leaving  his  wife  enciente  wifh  Rebecca  the  plaintiff  in  the 
cause,  who  attained  twenty-one,  and  filed  her  bill,  praying, 
among"  other  things,  she  might  be  entitled  to  the  sum  of  10,0002^ 
The  question  was,  whether  the  two-third  parts  of  the  surplus 
of  the  personal  estate  of  the  plaintiff^s  father,  to  which  she 
became  entided  by  her  father^s  intestacy,  and  which  amounted 
to  more  than  10,00021  should  be  taken  as  a  portion  advanced 
within  the  meaning  of  the  will  of  Sir  Roger.  Lord,  Eldcn 
decided  that  it  should  not;  observing,  *^i{  the  law  is,  that  what 
is  to  be  taken  under  the  will  is  not  an  advancement  in  the  life  of 
the  party,  it  is  very  difficult  to  say,  that  what  is  taken  under  an 
intestacy  shall  be  an  advancement ;  and  though  it  is  true,  the 
will  must  be  made  in  the  Ufe,  it  is  equally  true,  nothing  is 
advanced  or  given  to  the  party  to  take  till  after  the  ^eath.  If 
therefore  the  words  "advanced  and  preferred  in  his  lifetime,* 
were  the  ^  only  words  in  this  will,  the  construction/ that  even  a 
testamentary  disposition,  much  less  what  is  taken  under  an  in- 
testacy, would  adeem  this  portion,  would  be  a  stronger  construc- 
tion than  the  Court  is  authorized  to  put  upon  the  words :"  and 
in  concluding,  his  Lordship  said,  "  my  judgment  therefore  is,  that 
this  personal  estate,  taken  by  the  plaintiff,  does  not  adeem  the 
portion ;  which  is  therefore  to  be  raised.  But  if  you  choose  to 
speak  to  it  again,  as  it  is  a  question  of  great  importance,  I  will 
hear  it  with  the  assistance  of  the  Master  of  the  Rolls  and  Lord 
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ihxadeyr    The  case  was  not  re-argued,  and  the  decree  was  for  wbore  teste- 
nising  the  portions.  mentary  pro- 

From  the  passages  quoted,  and  others  in  his  judgment,  Lord  adooMemad^vn 
Eldan  has  been  thought  by  Sir  William  Grant,  in  the  case  of  SfetSIZ"*' 

O/ulow  V.  MicheU  {o\  to  have  considered  the  principle  in  question  

as  very  doubtful ;  but  it  is  difficult  to  reconcile  this  opinion  with 
the  unequivocal  declaration  of  his  Lordship  in  the  case  of  LeaM 
T.  Leake  {p),  which  so  shortly  followed  the  determination  of 
Tudsden  v.  Twisden,  that  the  question  had  been  repeatedly  decided* 
It  is  presumed,  that  his  Lordship  argued  hypothetically,  upoQ 
the  supposition  of  the  principle  being  doubtful ;  and  that  if  so, 
kfortiarij  the  share  upon  an  intestacy  could  not  be  considered 
an  advancement  in  the  parent's  lifetime ;  and  his  Ix>rdship  also 
fieems  to  have  thought  that,  even  if  the  case  of  Tioisdenv.  Twisden 
had  been  a  case  of  testamentary  bequest,  instead  of  intestacy,  it 
was  very  doubtful,  whether  the  principle  was  applicable  to  the 
peculiar  circumstances  of  the  case. 

In  the  case  iA  Leake  v.  Leake,  in  the  settlement  made  upon  the 
marriage  of  Stephen  Martin  Leake  and  Ann  Powell,  in  1734,  a 
term  of  eight  hundred  years  was  limited,  upon  the  decease  of  the 
survivor,  to  trustees,  the  trusts  of  which  were  for  the  raising  of 
portions  for  the  younger  children ;  if  two  or  more  children,  2,00021 
to  be  equally  divided  amongst  them,  if  sons,  at  twenty-one,  and  if 
daiighteis,  at  that  age  or  marriage.  The  settlement  contained  a 
proviso,  that  if  any  of  such  younger  children /Aouiii.Aave  been  pre- 
Jemdin  marriage  in  the  lifetime  of  the  said  Stephen  Martin  Leake, 
or  he  should  have  bestowed  or  given  any  portion  or  portions  with 
him,  her  or  them  upon  such  his,  her  or  their  marriage  or  otherwise 
provided  for  him,  her  or  them,  such  portion  or  other  provisions 
should  be  taken  and  accounted  for  in  full  or  in  part  of  the  pro-^ 
vision  thereby  intended;  "unless  the  said  Stephen  Martin  Leake 
shoidd  declare  the  contrary  thereof,  by  any  writing  under  his  hand  arid 
seal,  to  be  executed  in  the  presence  of  two  or  more  credible  witnesses, 
vr  hy  his  last  will  and  testament,  in  like  manner  to  be  executed  and 
ottested'^  Stephen  Martin  Leake,  by  will  in  1786,  expressed  his 
desire  that  the  settlement  should  "  be  punctually  complied  with,^ 
and  gave  all  the  residue  of  his  real  and  personal  estates  to  be 
sold,  and  the  produce  to  be  equally  divided  among  all  his  children, 
except  his  eldest  son ;  ''  so  as  die  same,  with  what  they  might 
have  received  respectively  in  his  lifetime,  as  a  portion  and  for 
placing  them  out  in  the  world,  being  brought  to  account,  might 

(o)  18  Yes.  494.  (p)  10  Yes.  477. 
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wtoetste.  make  them  all  equal.*  By  a  codicil  not  attestec^  tad  vhich 
was  not  therefore,  with  reference  to  the  settlement^  a  declaration 
afiecting  the  charge  for  portions,  the  testator  mentions  the  pro- 
viso before  stated,  and,  in  order  to  prevent  disputes  respecting  the 
sums  he  had  advaiiced  to  hb  diildren,  enumerates  the  different 
advances  he  Iwd  mad^  and  then  declares  that  it  is  his  wQl,  that 
those  soms^  and  no  more,  should  be  deducted  from  their  respec- 
tivis  diares;  nevertheless,  to  account  for  such  further  sums  as 
Aej  should  receive  in  his  lifetime  after  the  date  thereo£.  When 
the  testator  died  in  1773,  he  left  a  widow  and  eight  younger 
children,  among  whom  the  widow,  as  executrix,  divided  the 
residue  of  the  pergonal  estate  in  equal  shares,  each  child  account- 
ing for  the  sums  advanced,  as  mentioned  in  the  codicil  The 
residue  so  divided  amounted  to  740iL  each.  Upon  the  death  of 
the  eldest  son,  the .  second  son,  John  Martin  Leake,  became 
tenant  in  tail  under  the  settlement,  and  suffered  a  recovery  to 
the  use  of  himself  in  fee;  the  mother  died  in  1802,  at  which 
time  there  were  six  children  surviving.  The  five  younger  children 
filed  their  bill  against  their  brother  John  Martin  Leake,  claiming 
the  2,000/1  under  the  settiement :  and  the  question  was,  whetiier 
the  provisions  made  for  them  by  the  advancements  of  the  father 
in  his  life  and  by  his  will,  were  a  satisfaction  of  the  portions  by 
the  settiement?  It  was,  among  other  things,  contended  for  the 
younger  children,  that  no  advances,  except  on  marriage,  were 
within  the  meaning*  of  the  proviso.  Lord  EMon  decided  that, 
though  not  strictly  the  grammatical  construction  of  the  words,  *'  or 
otherwise,"  yet  that  the  larger  construction  of  those  words,  as 
applicable  to  provision  made  otherwise  than  on  marriage,  was  the 
most  consonant  with  the  general  view  and  intent  of  such  provisions 
in  settlements.  So  that  the  advances  made  to  the  children  in  the 
lifetime  of  the  parent,  though  not  on  marriage,  were  within  the 
proviso.  With  respect  to  the  question  of  the  provision  by  the 
will  as  to  the  real  and  personal  estate  being  a  satisfaction  of  the 
children's  ;claim,  his  Lordship  observed,  ^*  It  is  truly  said,  that  a 
provision  by  will  is  to  be  consider^  as  an  advancement  in  the 
lifetime  of  the  party.  That  has  been  repeatedly  decided;  and  is  ^ 
not  to  be  disturbed."  But  his  Lordship  declared,  that  upon  the 
whole  view  of  the  case,  his  opinion  was,  that  the  testator  had, 
though  not  in  express  words,  yet  manifested  an  intention,  that 
the  testamentaiy  provision  was  not  to  go  in  satisfaction  of  the 
sum  of  2,00021  secured  by  the  settiement:  and  in  concluding 
his  judgment,  his  Lordship  said,  "  my  opinion,  ratiier  than 
judgment,  upon  this  case  is,  that  according  to  the  real  intention 
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and  legal  effisct  c£  all  the  inatrumentSy  nmndy  advaoGed  %  the  wbere  tetts* 
fiuher,  as  piefennent  in  marriage,  or  on  any  other  occasion,  is  "!!?'^  1"^ 
an  adTancement  within  the  pioviao;  that  the  devise  and  bequest  adwukMmau'm 
of  the  real  and  personal  estate  is  not  in  this  case  an  advancement  {^^^^"^ 

in  the  life  of  the  &ther;  and  the  substantial  effect  of  Blithe  three 

insdroments  ]8«  that  the  2,000/.  and  the  produce  of  the  real  and 
personal  estate,  should  ultimately  be  divided  equally  among  afli 
the  younger  children;  and  therefore  a  yoonger  child,  advanced 
in  die  life  of  the  father,  in  the  sense  1  have  given,  most  allow 
that  in  the  account.'' 

Sir  I^Oiam  Grants  in  the  case  next  stated,  observing  upon  the 
case  of  Leahe  v.  Leake^  and  Lord  EUan^B  dictum,  **  that  it  had 
km  repeatedfy  decided/*  a  provision  by  will  was  to  be  considered 
m  advancement  in  the  lifetime  of  the  party,  days,  ^  I  confess, 
I  have  not  been  able  to  find  any  former  case,  in  which  that  qnecK 
tkm  has  been  distincdy  decided;  but  the  case  itself  (meaning 
Leakey*  Leake)  does  invcrfve  in  it  such  a  decisi<Hi>  for  the  only 
ground,  upon  which  the  provisions,  made  by  the  will,  were  held 
not  to  be  advancements  within  the  terma  of  the  pioviscs  wasi,  that 
the  will  amounted  to  a  declaration  that  they  should  not  be  so 
ooDflidered.  In  the  absence  of  such  a  dedavation,  it  seems  dear 
that  the  determiftadon  would  have  been  the  other  way," 

The  case,  in  which  the  above  observation  occurred,  is  Onslow 
V,  ISckdl  (;)•  There,  by  a  deed  in  1748,  in  pursuance  of  a 
power  contained  in  the  settlement,  made  in  1734,  upon  the 
maniage  of  Matthew  MicheU  and  Francet  Ael^ardbfjfj  certain 
real  estates  were  chaiged  with  the  portion  of  3,000L  for  the 
joQDg^  child  or  children  of  the  marriage,  to  be  paid  to  sneh 
child  or  children,  if  a  son  or  sons  at  twenty-one,  if  a  daughter 
or  daughter^  at  that  age  or  marriage,  unle»  those  events  hap- 
pened in  the  lifetime  of  their  parents,  or  the  ourvivor  of  them; 
and  in  that  case,  within  three  months  after  the  decease  of  the 
aiirviv<»',  with  interest  at  KL  per  cent :  and  it  was  declared,  that 
if  the  said  parents^  or  either  of  them  should,  in  their  or  eithar  of 
Aeir  lifetime^  eettU^  gioe  or  advance,  unto;,  for,  or  upon  any  child 
or  children  of  the  marriage,  entided  to  pordons  under  the  appoint- 
ment, any  sum  or  sums  of  money,  lands,  tenements,  goods  or 
chatteb,  finr  and  towards  his,  her  or  their  advancement^  or  pre^ 
ferment  in  marriage,  or  otherwise,  the  same  should  be  accounted 
and  taken  in  part,  or  whole,  of  the  pordona  hereby  provided; 
^alcu  Ae  said  parenif,  or  the  survioor  qf  them,  shoudd,  by  writisng 

(f)  16  Yes.  480. 
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Whore  tctt»-  signify  or  declare  the  contrary.  The  settlement  contained  a  cove- 
5iS?«£r^  nant  by  Matthew  MicheU  to  lay  out  10,0007.  upon  real  estates, 
adrnmcMMM/ in  to  be  settled,  subject  to  life  estates  to  himself  and  wife,  and  to  a 
lifetimeT^^      ti;u8t  term  for  600  years,  upon  his  first  and  other  sons,  in  tail,  &c 

l*he  trust  of  the  term  was,  after  the  decease  of  the  survivor  of 

M^  MicheU  and  wife,  to  raise  3,000iL  as  an  additional  portion  for 
the  younger  children.  The  i&ue  of  the  marriage  were  Matthew, 
Francis  (who  died  an  infant,  and  unmarried,  in  his  fisher's  life- 
time) and  Ann.  Matthew,  the  father,  died  in  1752;  having  by 
will  bequeathed  to  Ann,  4,00021  to  be  paid  at  twenty-one.  Ann 
attained  twenty-one,  and  married  Sir  Richard  Onslow;  and 
2,000/.,  part  of  the  l^acy  of  4,000/.,  was  vested  in  trustees  upon 
the  trusts  of  the  marriage  settlement  On  the  death  of  Frances, 
the  widow,  in  1 810,  the  bill  was  filed  against  Matthew  MtcheU  the 
son,  by  Sir  Richard  and  Lady  Onslow^  and  their  children,  pray- 
ing an  execution  of  the  trusts  of  the  settlement  of  1748,  and  that 
the  defendant  might  be  directed  to  raise  the  two  sums  of  3,000/1 
The  answer  stated,  that  Frances  the  widow,  after  her  husband's 
decease,  made  some  trifling  advances  to  her  daughter,  and 
bequeathed  her  a  legacy  of  500/.  submitting  that  these  sums 
should  be  taken  as  advancements.  The  Master  of  the  Rolls, 
after  noticing  Twisden  v.  Twisden,  and  Leake  y%  Leake,  observed: 
'^  There  is,  however,  less  difficulty  in  this  case  than  in  that 
(meaning  Leahe  v.  Leake).  It  cannot  be  argued  here,  as  it  might 
have  been  there,  that  according  to  the  strict  letter  of  the  settle- 
ment, the  advancement  was  actually  to  take  eflect  in  the  lifetime 
of  the  parent  Here  the  word  sedie  occurs;  and  it  would  have 
•  been  clearly  sufficient  to  setde  a  sum  of  money,  though  the  pay- 

ment should  not  tdce  place  until  after  the  death  of  the  parent. 
As  the  portions  were  not  payable  until  after  the  death  of  both 
parents,  why  should  it  be  an  objection  to  the  sufficiency  of  the 
settlement,  that  the  instrument,  by  which  it  was  made,  could  not 
operate  until  the  death  of  one  of  them?  Suppose  the  &ther  had 
made  a  settlement  by  deed,  with  a  power  of  revocation,  and  had 
died  without  revoking,  could  it  be  said,  that  the  child  took 
nothing  by  settlement  from  the  father?  Suppose  it  even  to  stand 
upon  the  word  ^*  give  f  can  a  daughter,  who  under  the  will 
took  a  laige  sum,  long  before  any  part  of  the  portion  became  dae, 
say,  her  ^ther  has  gioen  her  nothing?  If  he  has  given  her  any- 
thing, the  gift  is  made  by  his  will,  which  was  an  act  in  his  life- 
time. Upon  the  authority  of  the  case  of  Leahe  v.  Leahe,  and 
.  what  I  conceive  to  be  the  fiiir  sense  of  this  settlement,  the  portion 
must  be  considered  as  satb/ied  pn^  tantp  by  the  l^;acy  of  4,0002. 
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Mj  opinion  upon  the  effect  of  the  legacy  maked  it  uiiheiSessaify  to  WbMe  tota^ 
consider  the  question  of  election.     The  legacy  fVoni  the  mother  "^^^J^* 
is  under  just  the  same  circumstances."  TJiiic^niont  in 

In  GoMing  v.  Hcmerfidd  (r),  there  was  a  provision  of  10,000£  {^fe^** 
far  the  portions  of  younger  children  of  the  marriage  of  ThomoB     " 
Brvume  CdUejf  and  EHzabetk  Bowks,  in  1778,  secured  by  a  term 
of  1000  years,  aubject  to  the  appointment  of  T.  B.  CaUey,  to 
Test  in  BOOB  at  twenty-one,  or  in  daughters  at  that  age  oi* 
nanjage,  in  the  usual  manner.     The  setdement  contained  a 
poriso^  that  in  case  T.  B*  CaBey  should  in  Ms  Kfetime  give  or 
advance  any  sum  or  sums  of  money,  lands,  tenements  goods  ot 
cbattels  for  jneferring  or  advancing  any  of  the  said  children  in  the 
woiid,  or  for  placing  him  or  them  in  any  business  or  employment^ 
or  for  the  benefit  or  advancement  of  any  of  the  said  younger 
diildren,  in  marriage,  or  otherwise,  such  sum  or  sums,  &c.  should 
be  accounted  a  satisftction,  pro  tanto,  unless  the  senior  should 
dedare  the  contrary,  by  some  toriting  under  his  handy  attestedby  two 
or  mare  witnesses.  There  were  issue  of  the  marriage  an  eldest  son, 
Thomas  Calky,  and  four  younger  children  under  age,  living  at 
the  death  of  the  father,  who  died  without  midcing  any  appointr^ 
meat  of  the  portions  under  the  power  in  the  setdement.    By  his 
iriU,  dated  1791,  he  devised  real  estates,  subject  to  the  payment 
of  hb  debts  and  legacies,  to  the  use  of  his  eldest  son  in  fee,  he 
paying  thereout  2,50021  to  each  of  the  testator's  daughters,  on 
attaining  twenly-one,  or  marriage  |  the  sum  of  2,500il  to  J,  J.  CaUey^ 
his  younger  son,  and  1,500/.  to  W.  P.  Calky,  his  youngest  son, 
at  their  respective  ages  of  twenty-one.     The  testator  bequeathed 
th^residae  of  his  personal  estate  to  his  wife,  who  bequeathed  the 
nsidoe  of  her  personal  estate  to  her  three  surviving  children,  the! 
youngest  child  of  the  marriage  being  then  dead.     The  portions 
under  the  settlement  had  been  paid  in  the  widow's  lifetime :  and 
the  question  was,  whether  the  children  surviving  and  the  repre^ 
lentatives  of  the  one  deceased  were  or  were  not  entitled  to 
leceive  the  legacies  bequeathed  to  them  by  their  father's  will,  in 
addition  to  the  portions  provided  for  them  by  the  settlement 
The  Jjoftd  Chief  Baron  decided  that  they  should  not ;  the  will 
not  (in  his  judgment)  containing  any  thing,  which  amounted 
to  a  declaration  that  the  provisions  thereby  made  should  not  go 
in  satisfaction  of  the  portions  (s). 


(r)    MK::ielaod*8  £xch.   Bep.    p.      hanij  2  Sim.  &  Stu.  99 ;  also  Fata- 
345.  kerleif  v.  OiUibrand,  6  Sim.  591. 

(0  See  Nod  v.  Lord   WaUing- 

VOL.  H.  M 
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Where  tosta^         The  case  of  PdpUlon  v.  PajnUon  {t)y  in  many  respects  resembles 
mentaryprwi.    ^j^g  i^^     There  the  testator  by  his  marriace  settlement  had 

sion  u  an  ad-  ,•'  .  .  .    , 

vancementiD     conveyed  estates  to  the  use  of  himself  for  life,  with  remainder  to 
lifetSe!'**'*       trustees  for  a  term  of  .1000  years,  to  raise  5,000/.  for  portions  of 

the  daughters  and  younger  sons  of  the  marriage,  the  portions  to 

be  vested  at  the  usual  times,  but  not  to  be  raised  until  after  the 
fiither'is  death:  and  it  was  provided  that  if  the  father  should,  in 
his  lifetime  or  by  his  will,  settle,  give,  devise  or  bequeath,  to  or 
upon  any  of  his  children  entitled,  or  who  might  become  entitled 
to  portions  under  the  trusts  of  the  term,  any  sum  or  sums  of 
money,  lands,  goods  or  chattels,  for  or  towards  his,  her,  or  their 
advancement  or  preferment  in  marriage  or  otherwise,  then  such 
inoney,  lands,  goods  or  chattels  should  be  accounted  as  part,  if 
less,  or,  if  as  much  or  more,  as  and  for  'the  whole  of  the  portion 
or  portions  thereby  provided  for  him,  her  or  them,  ufdess  the 
father  shauld,  by  writing  under  his  hand,  signify  and  declare  to  the 
contrary  :  there  were  issue  of  the  marriage  three  sons  and  eight 
daughters  who  attained  twenty-one.     The  testator,  having  pre- 
viously by  deed  poll  substituted  certain  estates  in  Kent  f(N*  the 
estates  comprised  in  the  term,  by  his  will  after  reciting  the  trusts 
of  the  settlement,  devised,  among  other  property,  the  estates  in 
Kenty  subject  to  the  5,000^  charged  thereon  to  trustees,  in  trust, 
by  mortgage  or  sale,  or  out  of  the  rents  to  raise  money  to  pay 
such  of  his  debts  and  legacies  as  his  personal  estate  sh6uld  fidl 
short  of  paying;  and  in  the  next  place  to  pay  2,000iL  to  each  of 
his  younger  sons  (naming  them)  when  and  as  they  should  res- 
pectively attain  the  age  of  twenty-one  years,  with  interest  from 
the  day  of  his  decease,  at  4L  per  cent,  per  annum  ;  and  he  declared 
that,  after  payment  of  the  debts  and  legacies,  and  the  sum  of 
2,000/^  to  each  of  his  younger  sons,  the  hereditaments  and  pre- 
mises devised  to  his  trustees,  or  such  part  thereof  as  should 
remain  unsold,  for  any  of  the  purposes  aforesaid,  (subject  never- 
theless to  any  mortgage  or  mortgages  which  should  be  made  by 
the  trustees  in  pursuance  of  the  power  thereinbefore  given  to 
them  for  that  purpose)  should  go  to  certain  uses  therein  referred  to, 
being  uses  in  favour  of  the  testator's  eldest  son.     The  question 
was,  whether  th^  legacies  given  to  the  two  younger  sons  by  the 
will  were  to  be  taken  in  satisfttction  of  their  shares  of  the  5^0002. 
Siri,  Shadu^elly  V.  C,  thought  that  primA  facie  the  portions 
were  discharged  by  payment  of  the  legacies  of  2,000/.,  and  it  was 
incumbent  on  those  who  said  they  were  not,  to  shew  that  the 

(Oil  Sim.  642. 
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testator  had  done  something  which  was  equivalent  to  declaring  wh^n  distri. 
hj  a  writing  under  his  hand  that  they  should  not  be  dischai^ged:  ^^icTi^w*^! 
and  after  commenting  on  the  form  of  the  will,  his  Honor  ex-  or  real  estate 
pressed  his  opinion,  that  there  was  nothing  in  the  will  which  was  e^dCTcIf  a 
equivalent  to  a  declaration  that  the  legacies  given  to  the  plaintiffs  Mitisfaction  of 
(the  younger  sons)  should  not  be  a  satisfaction  of  their  shares  of  provision  undef 

tlie  5fiOOL  a  settlcmept 

Sect.  IV.  The  cases  where  the  distributive  share  of 
personal  or  a  real  estate  of  equal  or  greater  value, 
belonging  to  the  parent,  devolves  upon  the  child. 

In  the  preceding  sections  the  cases  have  been  adduced  wherein 
portions  have  or  have  not  been  satisfied  by  testamentary  provision. 
In  dose  connection  with  this  subject  (tc)  we  shall,  in  the  present 
flection,  adduce  some  cases  wherein  the  devolution  of  a  distri-  . 
b'dtive  share  of  personalty,  or  the  descent  of  real  estate,  from  the 
]ienoii  under  the  obligation  to  make  the  provision,  upon  the  indi- 
ridual  for  whom  it  was  provided,  has  been  decreed  a  performance 
of  die  obligation. 

In  the  discussion  of  questions  of  this  nature,  two  descriptions 
of  cases  have  occurred;  the  one  consists  of  cases  called  cases 
^  ftrfarmanee  I  the  other,  of  cases  of  iaiirfaction.  The  cases 
considered  in  the  present  section  are  instances  of  the  former 
cbfls,  in  which  there  has  been  a  covenant  by  a  husband  to  leave 
or  pay  to  his  wife  a  sum  of  money  at  his  death,  and  he  dies 
intestate;  and  his  wife^s  distributive  share  of  his  personalty,  under 
the  statute,  is  equal  to  or  more  than  the  sum  stipulated  under  thcf 
oofcnant.  In  that  case  he  is  held  to  have  performed,  through 
die  operation  of  the  law,  what  he  had  covenanted  to  do.  The 
odier  case  is,  where  the  wife  takes  a  benefit,  to  an  equal  or 
greater  extent,  under  the  husband's  will,  to  which  the  same 
Rasoning  is  not  applicable.  But,  although  the  bequest  is  not  at 
perfixrmance,  still  it  may  be  inferred,  that  the  testator  intended 
it  as  a  satisfiiction  of  the  covenant,  so  as  to  raise  a  case  of  elec- 
tion (rX  Satisfaction,  as  Sir  Thomas  Plumer  observes  (to),  sup-' 
poses  intention ;  it  is  something  different  firom  the  subject  of  the' 
oootiBct,  and  substituted  for  it;  and  the  question  always  arises. 


(a)  Upon  tlie  principle  of  these  r.  Laoender^  1  MKHlel.  &  Y.  60. 
eiKs,  see  Lord  EldorCs  observations  (to)  In  OMsndd  v.  OoUsmH  t 

in  Qarikshore  v.  Ckalie,  10  Yes.  15.  Swan.  219. 

(v)  Per  AUxtmder^  C.  B.,  Adams 

tf  2 


L 


1110  Of  the  Satisfaction  of  Portions      [Ch.  xvra. 

• 

DistriliutiTe  was  the  tning  intended  as  a  substitute  for  the  thing  covenanted? 
frncSon  of^  a  question  entirely  of  intent;  but  with  reference  to  performance, 
provinon  under  the  question  is,  has  that  identical  act  which  the  party  contracted 
tuSiST**"     to  do  been  done?    Mr.  Cox,  in  his  .edition  of  Peer  mOianus 

—  Reports  has  favoured  the  profession  with  a  valuable  note  upon 

this  subject 

We  now  proceed  to  the  cases  to  be  discussed  in  this  section, 
which  are  cases  of  the  former  class,  namely,  of  perjormanee.  For 
cases  of  satisfaction,  the  reader  is  referred  to  Chapter  XVIL 

The  first  case  is  Blandy  v.  Widmore  {x\  There  J.  by  articles 
on  his  marriage  with  B.  .covenanted  with  the  trustees,  that  his 
executors,  within  three  months  after  his  decease,  should  pay  B. 
620^  if  she  should  survive  him.  A.  died  intestate,  and  without 
issue ;  upon  which  B.  the  wife,  by  the  Statute  of  Distributions, 
became  enjtitled  to  a  moiety  of  the  personal  estate,  which  was 
much  more  than  620/L ;  and  upon  the  question  whether  the 
distributive  share  should  go  in  satisfaction  of  it.  Lord  Cowper,  C, 
determined,  tliat  the  covenant  was  to  leave  the  widow  620il  and 
that  the  intestate  had  left  her  that  sum,  and  upwards,  which  she, 
as  administratrix,  might  take  presendy  upon  his  death ;  and  that 
it  should  be  in  satisfaction  of  the  covenant 

Lee  V.  IfAranda  (y)  is  a  similar  case.  There,  Charles  Henry 
Lee,  by  articles  previous  to  his  marriage  with  Mariha  Cox,  cove- 
nanted that  he  would,  in  his  lifetime,  by  will,  or  by  some 
sufficient  assurance,  grant  to  Martha  or  EUzabeth  UArarida, 
the  mother,  or  her  executors,  &c.,  in  trust  for  Martha,  for  her 
separate  use,  1,000/L  to  be  paid  to  Martha  after  his  decease,  if 
she  should  survive  him;  and  in  case  he  should  not,  by  will  or 
otherwise,  assure  to  Martha  the  sum  of  l,000iL  his  executors 
should,  within  six  months  after  his  decease,  pay  her  that  sum 
for  her  own  use.  Charles  Henry  Lee  died  intestate ;  and  upon 
the  question,  whether  the  widow  should  have  the  1,000/L  and  her 
distributive  share  also,  Lord  Hardwicke  decreed,  that  she  was 
not  entitled  to  the  1,000/^  as  a  debt  due  on  the  articles,  and  also 
to  a  distributive  share,  in  case  it  should  amount  to  or  be  more 
than  1,00021 

The  next  case  is  Garthshore  v.  Chalie  (z),  wherein  Joht  ChaUe 
upon  his  marriage  with  Susanna  Clarmont,  covenanted  in  the 
marriage  settlement,  that  in  case  he  should  die  before  her,  leaving 


(jt)  1  P.  Wms.  328,  and  the  Edi-         (y)  3  Atk.  419. 
tor's  note ;  see  also  SaviOe  v.  SaoUle^         (z)  10  Yes*  1 . 
supra,  p.  1094. 
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ooe  or  more  child  or  children^  then  his  heirs,  ezecutors,  &Cm  DistribotiTo 
shonld,  within  six  calendar  months  after  his  decease,  convey,  pay,  *^„„'^- 
assign,  &c.,  nnto  and  for  the  proper  use  and  benefit  of  Susanna  portion  onder 
CkamunU,  her  heirs,  &c.,  one  full  and  clear  moiety  or  half  part  ^ement^  ^' 

of  all  such  real  and  personal  estate,  as  he,  or  any  person  in  "~ " 

tnist  for  him,  should  be  seised  or  possessed  of  at  the  time  of 
his  decease.  Mn  ChaUe  died  intestate;  his  vridow  insisted 
opon  her  claims  under  the  settlement,  and  also  to  one-third  of 
the  residue  under  the  statute.  Lord  Eldon^  after  an  elaborate 
discuasion  of  the  cases,  and  acknowledging  the  authority  of 
Bltaufy  V.  ffiebnare,  and  Lee  v.  UAranioLy  decided  that  the 
widow  was  only  entitled  to  one  moiety  of  the  clear  residue  of  the 
personal  estate.  His  Lordship  also  took  a  distinction  between 
a  proTirion  by  will  in  bar  of  dower  and  thirds,  which  does  not 
exclude  the  widow  from  her  share  under  an  intestacy,  by  the 
fiulure  of  a  legacy  (a),  and  the  case  of  a  provision  by  marriage 
aiticles;  in  the  former  case,  the  intention  being  to  bar  her  of  her 
thirds  ibr  the  sake  of  persons  under  the  will  taking  the  residue ; 
ID  the  latter  case,  the  true  meaning  of  the  agreement  between 
husband  and  wife  being,  that  the  wife  receiving  that  sum  of 
money  should  consider  herself  as  if  she  had  survived  her 
husband  (i). 

Hie  above  case  was  followed  by  Goldsmid  v.  Goldsmid  (c), 
which  was  a  case  of  virtual  trUestacy^  By  articles  of  agreement, 
previously  to  his  marriage  with  the  defendant  Martha  Goldsmid, 
Abraham  GoUsmid  covenanted,  that  in  case  he  should  die  in  her 
lifetime,  his  executors,  &c.,  should,  within  three  calendar  months 
next  after  his  decease,  pay  to  Martha  Goldsmid,  her  executors, 
&c  the  sum  of  3,000/^  Abraham  Goldsmid  died,  leaving  his 
wife  surviving,  having  by  his  will  given  all  his  property  to  his 
executors,  in  trust,  after  payment  of  his  debts,  at  the  expiration 
of  three  years  from  his  decease,  to  divide  it  in  such  ways,  shares 
and  proportions,  as  to  them  should  appear  right.  Two  of  the 
executors  died  in  the  testator's  lifetime ;  one  renounced,  and  the 
odier  alone  proved  the  will,  but  died  without  ever  having  exer^ 
cised  the  discretionary  trust  Administration  was  granted  to 
the  widow.  The  bill  filed  by  the  children  prayed  a  declaration, 
that  the  personal  estate  ought  to  be  distributed  in  a  course  of 


(a)  PkkerUig  v.  Stamford,  2  Yes.  v.  Smithy  4  Mad.  825,  siqfra,  1030; 

jim-  m.  Faurdrm  y.  Oawdey,  3  Mjl.  H  K. 

(i)  DttoOa  T.  DatOoj  2  Vem.  723.  410. 
(e)  1  Swan.  211 ;  see  also  Wathen 
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Distribtttive  administration,  as  if  Abraham  GoUsmd  bad  died  intestate,  and 
»bare  a  ^tU-  ^^^  ^^  widow,  the  defendai^l;,  was  not  entitled  to  the  sum  of 
portion  under  3,000^  under  the  artiples,  as  a  debt  out  of  the  testator's  personal 
Seme^*  ^*'     estate,  and  also  tq  a  distributive  share  of  his  personal  estate,  in 

— case   it   should  amount  to  more  tbim  3,000i      Sir    JTunnas 

JPlumer,  M.  R«,  decided,  that  the  persqnal  estate  of  Abraham 
Goldsmid  should  be  distributed  as  if  he  had  died  intestate ;  and 
'that  the  defendant  admitting  that  her  distributive  share  was 
larger  than  the  sum  of  3,000jl  she  should  take  her  distributive 
share  of  the  personal  estate ;  but  that  the  same  was  to  be  in 
satisfaction  of  the  covenant  in  the  jnairiage  articlea 

But  in  QiUeton  v.  Garth  (rf ),  Sir  L.  Shadtoelf,  V.  C,  deter- 
mined that  a  rent  charge  expressed  to  be  for  a  jointure,  and  in 
lieu  of  dower  and  ^^  thirds  at  common  law,"  did  not  bar  the 
jointress  of  her  distributive  share  in  her  husband's  undisposed 
of  personal  estate.  The  case  is  very  shortly  reported,  and  the 
plause  in  the  settlement  excluding  dower  is  not  fully  reported; 
but  his  Honor  is  reported  to  have  said  that  it  was  clear  the  rent 
charge  was  intended  to  be  in  lieu  only  of  any  claim  which  the 
wife  might  have  upon  her  husband's  ^'  lands."  I£  there  were  no 
other  words  excluding  dower  than  those  reported,  they  are  cer*- 
tainly  much  less  comprehensive  than  those  iaDavUav.  Damla(e), 
where  the  provision  in  the  marriage  articles  was  to  be  in  fiill  of 
dower,  thirds,  custom  of  London,  or  otherwise  out  of  his  real  or 
'personal  estate,  and  the  Lord  Chancellor  held  the  wife  excluded 
from  any  share  by  the  Statute  of  Distributions ;  ^*  dower  and  thirds 
at  cpmmon  law,"  cannot  be  construed  to  include  a  distributive 
share  under  that  statute. 
Where  real  We  may  here  notice  the  case  of  Wilcocks  v.  Wilcochs  (J\  which 

i^?*a  BaTisfac-'  ^  ^^  instance  of  real  estate  descending  from  the  parent  to  the 
tion  of  apor-  child  in  satisfaction  of  a  covenant  to  provide  a  portion.  There 
•    '  the  plaintiff's  father,  upon  his  marriage,  covenanted  to  purchase 

lands  of  the  annual  value  of  20QI  and  settle  the  same  on  himself 
for  life,  on  his  wife  for  her  jointure,  and  on  his  first  and  other 
sons  in  tail  male,  remainder  to  daughters.  The  father,  having  in 
his  lifetime  purchased  lands  of  the  annual  value  of  200^  died 
intestate,  without  having  made  any  settlement  of  the  lands  pur- 
chased, but  permitted  them  to  descend  upon  the  plaintiff,  his 
eldest  son.  Upon  the  bill  by  the  son  to  have  real  estates  of  the 
annual  value  of  200/.  purchased  out  of  the  personal  estate  of  his 


{d)  6  Sim.  19.  (c)  TJbi  mpra,  (/)  ?  Vem.  558. 
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father^  and  settled  according  to  the  articles^  Lord  Keeper  Cawper  DistribntiTo 
decreed  the  lands  descended  to  be  a  satis&ction  (/).  feSon  5***' 

In  addition  to  the  preceding  casecf,  the  reader  is  referred  to  provision  under 
the  cases  of  Jusan  ▼.  Jesson  (g),  and  Thomas  ▼.  Kemeys  (A),  ^^^  '^' 

which  are  not  within  the  scope  of  the  present  Treatise,  but 

nearly  connected  with  the  subject  of  the  present  chapter,  and  are 
instances  of  the  satisfection  of  portions^  secured  by  settlement,  by 
sobsequent  provisions  by  deed  in  the  parent's  lifetime. 


CHAPTER  XIX. 


Of  Testamentary  Dispositions  to  charitable  and  super- 

stitious  Uses. 

Sect.  I.   What  are  charitable  uses. 
Sbct.  II.  Of  superstitious  uses. 

1. — fFhat  are  such;  and  how  bequests  to  superstitious 
uses  within  the  Statute  of  Edward  the  Sixth  are 
applicable. 
.  2. — How  applicable,  when  not  within  that  statute. 

3. — fVhen  the  purposes  of  the  bequest  are  only  in  part 
superstitious. 

Sbct.  III.  Of  the  restrictions  imposed  upon  charitable 

bequests  by  the  statute  9  Geo.  2,  c.  36, 
and  what  charitable  dispositions  within 
its  meaning. 

1. — Bequests  of  money  charged  on  real  estate. 

2. of  money  produced  by  sale    of  real 

estate. 
3. —  TTie  vendor's  Hen  for  his  purchase  money. 
4. — Bequests  of  ierm8  of  years. 
5. —  Of  money  due  on  mortgage,  and  estates  in  mart' 

gage,  of  which  mortgagee  is  in  possession. 


(/)  See  also  the  case  of  Lech'  2  Russ.  &  M.  497. 

T.  CarUA:^  3  P.  Wms.  211;  (g)  2Yem.255. 

Se^^M,  Smrden,  1  Bro.  C.C.  582;  (h)  lb.  348. 
10  Tci.  10;   Tubbs  T.  Broadwood, 


■ 


11 H  Of  Testamentary  J^isposiiians         [Ch.  xix. 

6* — Offnaney  to  exonerate  land  in  mortmain. 

7. —on  tarnpike  tolls. 

8. — Canal  sharea. 

9. — Of  money  secured  an  poor  rates  and  couaty 
rates. 
I0."^tu^ment  dAts. 

11. — Prqfits  of  mooring  chains  in  the  river  Thames. 
12. — Of  bequests  in  the  first  instance  to  parHculaT 
objects^  but  attended  with  an  vMmaie  charitable 
disposition  within  the  statute. 

1. — Where  the  particular  and  general  diepo^ 

sition  not  inseparably  blended. 
2, — Where  they  are  inseparably  blended. 

Sbct.  IV.    Of  testamentary  Dispositions  no*  within 

the  Statute  of  9  Geo.  2,  c.  36. 

1. — Where  tiie  direction  to  invest  the  fund  in  real 

estate  is  not  imperatiye  upon  the  trustees^  but 

only  discretioQary. 
2. — Devise  of  real  estate  or  of  money  to  be  laid  out 

in  real  estate  for  Queen  AnneV  bounty. 
3. — Devises  and  bequests  for  promising  the  building 

>    ofchurchesy  8fc. 
4. — Devises  by  freemen  according  to  the  custom  of 

London. 

6. for  the  ben^  of  the  two  Universities,  tfc 

6,— — ; —  of  real  and  personal  estate  in  Scotland. 

7, of  real  estate  in  Ireland. 

8, of  real  estate  in  the  West  Indie& 

9. of  money  to  be  applied  in  melioration  of 

lands  in  mortmain,  and  herein  of  instances  not 

considered  cases  of  melioration. 
10, Produce  of  reed  estate  to  be  laid  out  in 

erecting  a  monument 

Sect.   Y.    Construction  of  charitable  bequest,  and 

administration  of  the  fund. 

1, — Where  bequest  is  to  charity  generally,  and  there 
are  neither  trustees^  nor  obfects  named,  nor  a 
power  of  selection ;  gift  is  supported^  and  nomi- 
nation devolves  upon  the  King.  Semble,  when 
charity  named  is  void^ 
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2. — fFhere'trustees  or  objects  are  named;  or  a  power  YfhA  un  cba- 
qf  selection  given  to  othersy  or  reserved  by  the  "**^^ 
testator  to  himself;  gift  sujpepertedy  but  adnunis* 
tratian  of  the  fund  deoohes  upon  the  Court  of 
Chancery:  and  herein. 

1.— <  Where  no  trustees  nor  obfeets  named;  but 

testator  refers  to  a  future  appointmenty 

which  hefaHs  to  make. 
2. — No  trustee  named:  a  descript  class  of 

obfeets  referred   tOy   but   no    indioiduals 

selected. 
3. — IVustees  named  originalbfy  but  fail  by 

mattery  ex  post  fiicto ;  and  a  descript  class 

of  objects  specified 
4. — Trustees  named;  no  objects  specified;  but 

bequest  to  charity  generally. 
6.  —  JVustees  namedy  and  fund  distributable 

at  their  discretion. 
6. — Where    the   particular    charity  namedy 

though  not  iHegaly  cannot  take  effect:  but 

is  executed  cypres;  secus,  when  the  par- 

ticular  object  is  of  the  essence  of  the  gift. 
7. — Where  charitable  objects  namedy  and  the 

fund  is  more  than  sufficient. 
S. — Where  charity  not  within  the  jurisdiction 

of  the  Court  of  Chancery. 

Sect.  VL  Of  Bequests  to  charity  void  for  uncertainty. 

I. — In  regard  to  the  amount  intended  to  be  given. 
2. — In  regard  to  the  uncertain  or  indefinite  purpose. 


Sect.  I.  Of  Testamentary  Dispositions  to  charitable 

and  superstitious  Uses. 

WE  inroceed  in  the  present  section  to  inquire^  what  the  law  of 
England  considers  charitable  uses ;  and  we  find  that  the  preamble 
of  the  statute  43  Elizabeth^  c  4,  expressly  recognises  (a)  the 
fi)llowing;  namely,  relief  of  aged,  impotent  and  poor  people, 
nuuDtenance  of  sick  and  maimed  soldiers  and  mariners,  schools 


(c)  See  Sir  Edward  SugdeuLt  ob-      Incorporated  Society  v.  Richards^  I 
KTratioGs   on    this  statute   id   the      Dru.  &  W.  SOI,  &c 
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wbd  are  oha-  of  leamiiigy  free  schools  azid  scholars  in  iioiTeraities ;  impair  of 
ritablemw.  bridges,  portB,  haYen&fy  camewajs^  chordiesy  seabanks  and  high- 
ways ;  education  and  preferment  of  orphans ;  the  relief  stock,  or 
maintenance  fin:  houses  of  correction ;  marriages  of  poor  maids ; 
supportation,  aid,  and  help  of  young  tradesmen,  handicrafts- 
men and  persons  decayed;  relief  or  redemption  of  prisoners  or 
captives;  lud  or  ease  of  any  poor  inhabitants  concerning  payments 
of  taxes. 

Besides  the  above,  purposes  of  a  similar  nature  have  been 
determined  to  be  charitable  uses.  Thus,  gifts  for  the  difiusing 
the  protestant  tenets  of  the  Christian  religion,  and  promoting 
pubUc  worship. according  to  those  tenets,  and  for  providing  for 
its  ministers :  for  instance,  bequests  for  the  advancement  of  the 
Christian  religion  among  infidels  (h) ;  for  the  augmentation  of 
))Oor,  vicarages  (c) ;  for  the  building  of  a  church  (cf) ;  for  the 
paying  ofi^  of  an  incumbrance  on  a  lioensed  meeting-house  (e)i 
the  repairing  parsonage  houses  (/);  the  support  of  a  preacher  of 
a  certain  chapel  (^) ;  or  of  dissenting  ministers  in  England  (A) ; 
or  fi>r  the  vicar  or  curate  of  a  certain  place  for  preaching  an 
annual  sermon  on  a  certain  day  (t);  or  to  the  singers  sitting  in 
the  gallery  of  a  certain  church,  to  be  paid  on  a  certain  day  (J) ; 
to  build  an  oigan  gallery  in  a  church  (A) ;  to  the  clerk  of  a  parish 
to  keep  the  chimes  of  a  church  in  good  repair  to  play  certdn 
psalms  (2);  for  the  support  of  a  burial  ground  (m). 

So  also,  gifts  for  the  promoting  public  works  for  the  con- 
venience or  benefit  of  the  public,  or  of  the  inhabitants  of  a 
particular  place,  are  considered  as  charitable  uses.  Thus,  for 
instance,  a  gift  for  the  improvement  of  the  city  of  Bath  (it);  a 
sum  of  money  to  be  applied  in  forming  works  for  supplying  the 
inhabitants  of  Chepstow  with  spring  water  fix>m  St  Arvan%  or 


(b)  AiL  Gen.  v.  College  of  Wm.  ^ 
Manfy  in  Fty^'mo,  1  Yes.  jan.  245. 

(c)  y^idmore  v.  Woodroffe^  Anib. 
636. 

(d)  Ait,  Oen.  v.  Bishop  of  Oxford^ 
1  Bro.  G.  C.  444)  note ;  Att.  Om.  v. 
ISttjMT,  2  P.  WmB.  125. 

(c)  Corbyn  v.  French^  4  Vea.  418, 
427. 

(/)  AU>  Oen.  v.  Bishop  of  Chester^ 
1  Bro.  C.  C.  444. 

(g)  Orieves  v.  Case^  4  Bro.  C.  C. 
67;  S.  C.  1  V«8.  jun.  548,  in/rat 


see  also  AU.  Oen.  v.  Pearson,  3  Mer. 
353,  409. 

{h)  Waller  v.  Childs,  Amb.  524. 

(t)  Sorfshy  Y.  HoUinSi  Highmore, 
174;  Turner  y.  Ogden,  1  Cox,  316. 

(k)  Adnam  ▼.  Cole,  6  Beav.  353. 

(0  lb. 

(m)  Doe  y.  Pitcher^  6  TtLxait.SBS. 

(n)  Howee  v.  Chapman^  4  Ye^* 
542;  see  also  AU.  Oen.  y.  HeeUs^ 
2  Sim.  &  Stu.  67 ;  Mitford  y.  iZey. 
nolde,  \  Phil.  185. 
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daewhere  (o)  i  or  fat  the  support  of  a  poblic  botanical  garden  at  wiwt  are  dia* 

StoekweU(p);  or  for  the  benefit  of  the  British  Museum  (q).    In  "*^^ 

like  maoner,  gifts  to  promote  the  education  or  the  relief  of  the 

poor(r);  as  a  gift  for  establishing  a  school  («);  notwithstanding 

the  school  be  for  the  education  of  gentlemens'  sons  (t);  far 

erecting  a  small  school-house  and  a  house  for  the  master  (tc); 

also  a  bequest  to  the  widows  and  children  of  seamen  belonging 

to  Liverpool  (v);  or  for  the  establishment  of  a  lifeboat  (w);  or 

to  the  churchwardens  in  aid  of  the  poors'  rate  (;r);  or  for  the 

lepsir  of  a  bridge  (y);  or  to  the  poor  inhabitants  of  the  parish  of 

&  LeommiCs  Shoreditck  (z),  which  bequest  was  confined  to  those 

Dot  receiring  alms ;  also  a  gift  for  the  support  of  hospitak  (a). 

Other  instances  of  valid  dispositions  to  charity,  will  be  found 
ia  the  subsequent  Sections  of  this  Chapter,  and  particularly 
Section  VL 

The  following  bequests  hare  also  been  held  valid  dispositions 
to  charity. 

In  Nash  v.  MorUy  (aa),  a  fund  was  given  to  executors  to  divide 
the  interest  half-yearly  among. *^ poor  pious  persons^  male  or 
female,  old  or  infirm,  as  they  see  fit,  not  omitting  laige  and  sick 
iamilies,  if  of  good  character." 

In  Toumsend  v.  Cams  (i),  a  legacy  was  given  to  trustees  to 
divide  or  dispose  thereof  unto  or  for  the  benefit  or  advancement 
of  such  societies,  subscriptions  or  purposes,  having  regard  to  the 
^oiy  of  God  in  the  spiritual  wel&re  of  his  creatures,  as  they 
shall  in  their  discretion  see  fit. 

So  in  Attorney  General  v.  Gladstone  (c),  15,00021  was  given  to 
J.  A,  to  be  by  him  applied  for  the  use  of  the  Roman  Catholic 
priests  in  and  near  London,  at  his  absolute  discretion. 

In  Thompson  v.  Thompson^d)^  the  testator  directed  501  more  or 


(o)  Jbnet  V.  WiUianu,  Amb.  651. 
(p)  Tawnley  v.  BedweU,  6  Yes. 
194. 

(f)  TrvUes  of  Brit.  Mus.  v. 
Wi^  2  Sim  &  Stu.  594. 

(r)  BrtMtow  v.  BristoWy  6  Bear. 
292. 

(t)  AtL  Oen.  v.  WiXUamiy  4  Bro. 
C.C.525;  5  Mad.  457. 

(0  AtL  Oem.  r.  Lord  l^onsdale^ 
1  Sod.  109. 

(«)  Att.  Gen.  v.  Bowleg,  2  Yes. 
547. 

(r)  Poicdl  T.  Att.  Oen.  3  M^r.  48. 


(to)  Howse  y.  Chapman,  vbi  tig>. 

(x)  Doe  V.  HoweUs,  2  Bar.  &  Ad. 
744, 

(y)  Att  Oen,  v.  Corp,  of  ShrewS' 
hury,  6  Beav.  220. 

(z)  Att.  Oen.  v.  Clarke^  Amb. 
422;  see  also  AtL  Oen.  y.  Ward^ 
3  Yes.  328. 

(a)  Masters  v.  Masters,  1  P.  Wms. 
420. 

(aa)  5  Beav.  177. 

(b)  8  Hare,  257. 

(c)  13  Sim.  7. 

(d)  1  Col.  39?. 
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What  are  dia-  l^flSy  to  be  oDniially  distributed  in  weekly  allowance  of  bread  among 
ritableiiaafc  twelve  poor  old  persons  residing  in  the  parish  of  jD.,  with  some 
occasional  donations-  to  them  and  others.  By  a  codicil  the  testator 
directed  in  reference  to  this  bequest,  that  at  least  two  sixpenny 
loaves  be  given  every  week  to  sixteen  old  persons;  and  that  on 
the  annual  return  of  his  birthday,  each  of  these  sixteen  persons  . 
should  receive  a  shilling  loaf  at  the  Mausoleum,  which  was  to  be 
erected  to  his  memory. 

In  the  same  case  («),  the  testator  directed  a  sum  not  exceeding 
601  a  year,  should  be  paid  in  quarterly  payments  to  a  literary 
man,  preferably  not  more  than  forty  years  of  age.  By  a  codicil, 
he  declared  his  object  was,  to  give  what  little  assistance  he  could 
to  a  worthy  literary  person  who  had  not  been  very  successful  in 
his  career,  and  so  fiir  as  possible,  to  enable  him  to  assist  in 
extending  the  knowledge  of  those  doctrines,  in  the  various 
branches  of  literature,  to  which  the  testator  had  turned  his  atten- 
tion and  pen.  Sir  Knight  Bruce,  V.  C,  held,  that  provided  the 
testator's  writings  contained  nothing  irreligious,  illegal  or  immoral, 
this  was  a  charitable  bequest  to  which  the  law  would  give  effect, 
and  on  the  authority  of  Cape  v.  WUmot  (/),  his  Honor  decided 
that  the  words  "not  exceeding,"  did  not  render  it  void  for 
uncertainty. 

With  respect  to  bequests  to  poor  relations,  see  Chapter  IL 
Section  5. 

So,  it  should  seem,  a  bequest  for  the  repair  of  a  family  vault 
is  a  charitable  use:  though  as  &r  as  regards  the  testator's 
interment  it  is  not  (g). 

In  the  Attorney  General  v.  The  Haberdasherif  Company  (A),  the 
bequest  was  of  a  specific  sum,  and,  subject  to  other  payments 
out  of  the  rents,  of  the  residue  of  the  rents  of  an  estate  to 
the  Haberdashers'  Company,  for  the  increase  of  their  stock  of 
com  for  the  service  of  the  market  in  London.  By  the  evidence 
it  appeared  that  the  Haberdashers'  Company,  in  common  with 
other  chartered  companies,  was  by  the  usage  of  the  City  of 
London,  bound  to  provide  com  for  the  service  of  the  markets  in 
London,  in  case  of  scarcity.  Lord  Braughaniy  C,  held,  that  the 
donation  was  for  the  benefit  of  the  Company  and  its  revenues, 
and  was  not  subject  to  the  jurisdiction  of  the  Court  as  a  charity.  . 

(tf)  1  Col.  S96.  sen.  820;  see  also  MdUck  v.  ne 

(/)  lb.  396,  note.  PreMent  and  OuartUnnt  of  the  Asg- 

(g)  Doe  V.  Pitcher^  3  Maule  &  Ann,  I  Jac.  180,  infra. 

Selwjn,  410 ;  5.  C.  6  Taunt.  359 ;  (A)  I  Myl.  &  K.  420. 

see  also  Durour  v.  MoUeux^  1  Ves. 
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In  Nightingale  v.  Gtmlbum  (t),  a  bequest  ^^to  the  Queen's  Whatmni^ 
ChanceDor  of  the  Exchequer  for  the  time  beings  and  to  be  by  P^'*^*'^."* 
him  appropriated  to  the  benefit  and  advantage  of  my  beloved 
coontiy.  Great  Britain^  was  supported  as  a  valid  bequest. 

In  the  next  place,  we  consider  testamentaiy  dispositions  to 
mpentitious  uses. 

Sect.  II.  Of  Superstitious  Uses. 

All  testamentary  dispositions  of  real  and  personal  estate  to 
aopeistitious  uses  are  illegal  and  void;  it  therefore  becomes 
neceasaiy  to  inquire  what  uses  are  by  the  law  of  England  deemed 
superstitious. 

1.  There  is  not  any  statute  making  superstitious  uses  void 
generally.     The  statute  of  1  Edward  6th,  c  14,  relates  only  to 
superstitious  use  of  a  particular  description,  existing  at  the  time 
it  was  passed  (/).     In  that  statute,  all  such  uses  as  tend  to  main- 
tain, promote,  or  countenance  the  corrupt  fimtasies  of  the  popish 
chorch,  are  deemed  superstitious ;  as,  where  a  gift  is  made  to 
procure  the  saying  of  masses  for  the  soul  of  the  devisor,  or  for  the 
the  support  of  a  chauntry  priest  {k).    The  Act  alluded  to  recites, 
"that  a  great  part  of  superstition  and  errors  in  religion  hath 
heen  broi^t  into  the  minds  and  estimation  of  men,  by  reason 
€f  the  ignorance  of  their  very  true  and  perfect  salvation,  through 
the  death  of  Jegus  Christj  and  by  devising  and  phantasying  vain 
opinions  of  purgatory  and  masses  satisfactory  to  be  done  for  them 
whidi  be  departed,  the  which   doctrine  and  vain  opinion  by 
nothing  more  is  maintained  and  upholden,  than  by  the  abuse  of 
trentals,  chauntries,  and  other  provisions  made  for  the  continu- 
ance of  the  said  blindness  and  ignorance.''  The  Act,  in  its  letter, 
is  retrospective ;  but  in  its  spirit  and  operation  must  be  taken  to 
extend  prospectively  to  any  dispositions  that  might  thereafter  be 
made  to  the  superstitious  uses  therein  specified,  and  to  uses  of  a 
similar  nature :  so  that,  according  to  the  first  seven  sections  of 
the  Act,  all  real  and  personal  property  whatsoever,  which  by 
virtue  of  any  manner  of  assurance,  conveyance,  will,  devise,  or 
otherwise,  shall  have  been,  or  shall  be  given,  assigned,  limited,  * 

or  appointed  to  have  continuance,  for  ever,  or  for  a  time  only, 

-— — -^ * 

(0  11  Jnr.  383 ;  lee  also  Mtt/ord         (A)  See  also  OfUes  v.  JaneSy  cited 

r.  BepmfUs,  1  Phil.  185.  2  Yem.  266,  and  2  M7L  &  K.  684; 

(J)  Per  Sir  WilUaM  GnmAM.  B.;  2  Beav.  151. 
Car^  r.  Aibot,  7  YeB.  495. 
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Bequefts  to  sa-  towards  or  about  the  finding,  maintenance,  or  sustentation  of  any 
pergtitiottgqiea.  pnest  or  priests  of  any  anniversary  or  obit,  lamp,  light,  or  lights^ 

or  other  like  thing,  the  King  shall  take  the  same  beneficially  to 

him  and  his  successors  for  ever  (Q. 

6.  How  appli-      2.  It  should  seem  fi'om  the  cases  next  stated,  that,  although 

mmpr^°in     bequests  made  -in  favour  of  other  superstitious  uses  than  those 

statute  Edw.  6.  comprised  in  the  last!}*  mentioned  Act,  do  not  vest  in  the  Crown 

beneficially,  yet  that  the  King  shall  have  the  appointment  to  such 

uses  as  he  shall  think  proper. 

Thus  in  the  Kijuf  v.  Lady  Portington  (m),  where  a  testatrix 
devised  her  lands  to  Lady  Tortington^  in  fee  simple,  without  any 
trust  declaring  that  she  did  it  for  the  good  of  her  soul  The 
devisee  confessed  that  the  estate  did  not  belong  to  her,  but  was 
the  property  of  God  and  his  saints.  Upon  an  information  in  the 
Exchequer  for  a  discovery  and  application  of  the  devise  to  an 
use  truly  charitable;  it  was  held,  1st,  that  the  Statute  of  Frauds 
did  not  bind  the  King;  2ndly,  that  the  King,  as  head  of  the  com- 
munity, was  obliged  by  the  common  law,  and  for  that  purpose 
entrusted  and  empowered,  to  see  that  nothing  be  done  to  the 
disherison  of  the  Crown,  or  the  propagation  of  a  false  religion, 
and  to  that  end  he  was  endtled  to  pray  a  discovery  of  a  trust  to 
a  superstitious  use;  3rdly,  that  this  use  being  superstitious,  was 
merely  void,  and  for  that  reason  the  King  could  not  have  it;  yet 
it  was  not  so  far  void,  as  that  it  should  result  to  the  heir ;  there- 
fore the  King  should  order  it  to  be  applied  to  a  proper  use. 

So  also,  in  the  case  of  De  Costa  v.  De  Pas  (n),  where  £JKas 
De  Pas,  a  Jew,  by  his  will  established  a  fund  of  1,200/.,  to  be 
appropriated  in  order  to  apply  and  dedicate  the  revenue  of  that 
sum  towards  establishing  a  Jesuba,  or  assembly  for  reading  the 
law,  and  instructing  the  people  in  the  Jewish  religion  (o).  The 
question  was,  whether  the  legacy  should  go  to  the  next  of  kin, 
or  whether  the  Crown  should  have  the  disposal  of  it ;  and  a 
distinction  was  taken  by  Lord  Hardwickey  C,  between  a  devise 
to  a  superstitious  use  made  void  by  statute,  and  to  a  charity 


(0  See  Duke  on  Charitable  Uses,  an   institution  for  the  pnrpose  of 
106 ;  see  also  Att,  Gen,  v.  Vxtnan^  teaching  the  Jewish  religion  is  bad, 
1  Russ.  226,  237.  .  a  gift  to  perform  charitable  acts  to 
(m)  1  Salk.  162.  Jews  is  good.    In  re  Bedford  Cha- 
in) Amb.  228 ;  see  Lord  Eldan's  rity,  2  Swanst.  622 ;  Straus  v.  Gold- 
comments  upon  this  case  in  Mog-^  smid,  8  Sim.  614;  Bennett  r>  HayUTf 
gridge  V.  ThackweU^  infra,  2  Beav.  8L 
(p)  But  although  a  gii%  to  found 
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declared  void  by  the  Statute  of  Mortmain;  in  the  latter  case  the  Beqneftttom- 
sabject  of  the  devise  should  belong  to  the  heir-at-law,  or  next  P^"^*"^ 
of  kin.     But  where  the  use  was  in  itself  a  charity^  but  the  mode 
in  which  it  was  to  be  disposed  of  was  such  as  by  the  law  of  Efiff" 
land  oould  not  take  effect,  as  in  the  present  case,  in  promoting  a 
reI%ion  contrary  to  the  established  ono;  the  Crown,  by  sign      ^ 
manual  directed  to  the  Attorney  General,  mi^t  order,  in  what 
charitable  manner  it  should  be  disposed  of.     Th6  reporter  was 
informed  that  1,0002.  of  the  money  was  directed  by  sign  manual 
to  be  given  to  the  Foundling  Hospital. 

The  distinction,  taken  by  Lord  Harduncke  in  the  last  case,  was 
recognised  and  acted  upon  by  Sir  TfUkam  Grants  M.  R.,  in  the 
caae  of  Caiy  v.  Abbot  (p).    In  that  case  George  CcBry^  a  Roman 
Catholic,  by  his  will  disposed  of  his  residuary  estate  to  this  effect; 
**'  I  give  and  bequeath,  in  trust,  to  my  executors  hereinafter 
named,  and  for  th^  purpose  hereinafter  mendoned,  all  the  residue 
of  my  personal  estate  not  hereinbefore  disposed  of,  of  whatever 
nature,  kind,  or  quality  the  same  may  be,  also  all  interest  arising 
dieiefirom,  I  give  for  the  purpose  of  educating  and  bringing  up 
poor  children  in  the  Roman  Catholic  fidth,  such  as  orphans^  or 
thoae  whose  parents  or  friends  were  not  able  or  willing,  so  to 
edncate  those  children,  to  be  chosen  by  my  trustees  hereinaft;er 
named,  or  such  trustees  as  they  shall  afterwards  appoint  or  cause 
to  be  appointed:  nevertheless,  I  at  all  times  allow  tv  part  of  this 
residue  to  pay  such  sum  or  sums  as  may  be  requisite,  for  the 
legal  security  or  execution  of  this  or  any  other  part  of  my  will.'' 
The  bill  was  filed  by  the  brother  and  sister,  and  nieces  of  the 
testator,  as  next  of  kin,  who  were  also  legatees,  claiming  their 
legacies,  and  praying  that  the  bequest  of  the  residue  might  be 
declared  illegal  and  void;  and  that  it  might  be  declared,  the 
testator  died  intestate  as  to  the  residue,  and  the  plaintifis  as  next 
of  kin  to  be  entitled  thereto,  &c.     His  Honor  observed,  **  The 
residue  cannot  be  applied  according  to  the  wilL     The  Roman 
CatboUc  rel%ion  has  received  a  considerable  degree  of  toleration 
by  the  31  Geo*  3,  c.  32,  yet  there  is  a  provision  in  that  Act,  that 
aD  dispositions  before  considered  unlawful,  shall  continue  to  be, 
and  be  deemed  sa    There  is  no  donbt  a  disposition  for  the  pur- 
pose of  bringing  up  and  educating  children  in  the  Roman  Catholic 
religion,  was  unlawful  before  that  time.    The  consequence  of  its 
being  void,  if  authority  were  out  of  the  question,  would  be  an 
intestacy;  that  the  gift  being  so  void  must  be  considered  as  no 


(p)  7  Ves.  490. 
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Bequeststotn*  8^^     But  that  IS  contradicted  by  aathorities  without  number. 
petttttioQsiuai.  According  to  them,  whenever  a  testator  is  disposed  to  be  cha- 
.ritable  in  his  own  way,  and  upon  his  own  principles,  we  are 
not  to  content  ourselves  with  disappointing-  his  intention^  if  dis* 
approved  of  by  us,  but  we  are  to  make  him  chaiitaUe  in  our 
way,  and  upon  our  principles*     If  once  we  discover  in  him  any 
charitable  intention,  that  is  supposed  to  be  so  liberal  as  to  take 
in  objects,  not  only  not  within  his  intention,  but  wholly  adverse 
to  it     But  in  this  case,  can  I,  founding  myself  upon  the  expres- 
sion of  Lord  Hardwieke  in  De  Costa  v.  De  Pas  (;),  say,  this  is 
so  wholly  void  as  not  to  be  applicable  to  any  other  purpose? 
According  to  that  statement,  to  entitle  the  heir  or  next  of  kin, 
it  is  requisite,  not  only  that  the  devise  is  to  a  superstitious  use, 
but  to  such  as  is  made  void  by  statute.    In  the  King  v.  Lady 
Poriinffton  (r),  one  of  the  resolutions  is,  that  the  use  being 
superstitious  is  merely  void,  and  for  that  reason  the  King  cannot 
have  it:  yet,  however,  it  is  not  so  far  void,  as  that  it  shall  result 
to  the  heir;  and,  therefore,  the  King  shall  order  it  to  be  applied 
to  a  proper  use.     Here  the  use  is  clearly  charitable  in  its  nature, 
viz*,  for  poor  orphan  children.     What  vitiates  it  is,  that  they  are 
to  be  educated  in  the  Roman  Catholic  religion.    I  must  declare 
the  bequest  of  the  residue  void,  but  that  it  must  go  to  such  use, 
as  the  King  shall  direct    The  Attorney  General  therefore,  will 
apply  for  a  sign  manual'' 
Beqnesu  to  Since  the  publication  of  the  former  edition  of  this  Work,  a  mate- 

promote  the  fj|j  alteration  in  the  law,  as  established  by  the  preceding  case,  has 
thoUo  ReUgjon  been  effected  by  the  statute  2  &  3  Wm»  4,  c  1 15,  entitled,  ^'  An  act 
r"2 fra^'VVWi  ^^'  ^®  better  securing  the  charitable  donations  and  bequests  of 
c  116.  his  Majesty's  Roman  Catholic  subjects  in  Great  Britdn."    The 

following  are  the  first  and  third  sections  of  the  act  1.  Whereas 
'by  an  act  passed  in  the  first  year  of  the  reign  of  King  William 
and  Queen  Mary,  intituled  **  An  act  for  exempting  his  Mqesty's 
Protestant  subjects  dissenting  firom  the  Church  oi  Efyland  firom 
the  penalties  of  certain  laws;"  and  by  certain  subsequent  statutes, 
the  schools  and  places  for  religious  wotship,  education,  and  cha- 
ritable purposes  of  Protestant  dissenters,  are  exempted  from  the 
operation  of  certain  penal  and  disabling  laws  to  which  they  were 
subject  previously  to  the  passing  of  the  said  recited  act  of  the 
first  year  of  the  reign  of  King  William  and  Queen  Mary :  and 
whereas  by  certain  acts  of  the  Parliament  of  /Scotland,  and  parti- 
cularly by  an  act  passed  in  the  year  1700,  intituled  *^  An  act  for 

(q)  The  last  case.  (r)  Suproy  p.  1120. 
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preTenting  the  growth  of  Popery y**  various  penalties  and  disabilities  Bequmt  to  pm- 
were  imposed  upon  persons  professing  the  Roman  Catholic  reli-  ^^^^ca- 
gion  in  Scotland:  and  whereas  notwithstanding  the  provisions  of  thoUc  religion 
▼arious  acts  passed  for  the  relief  of  his  Majesty's  Roman  Catholic  by^stat.  2  &  3 
subjects  from  disabling  laws,  doubts  have  been  entertained  whethei*  Wm.  ^,  c.iis. 
it  be  lawful  for  his  Majesty's  subjects,  professing  the  Roman 
Catholic  religion  in  Scotlandy  to  acquire  and  hold  in  real  estate 
tlie  property  necessary  for  religious  worship,  education,  and  cha- 
ritable purposes.     And  whereas  it  is  expedient  to  remove  all 
doubts  respecting  the  right  of  his  Majesty's  subjects  professing  the 
Roman  Catholic  religion  in  England  and  IValeSy  to  acquire  and 
liold  property  necessary  for  religious  worship,  education,  and 
charitable  pturposes,  be  it  therefore  enacted^  that  from  and  after  the 
passing  of  this  act,  his  Majesty's  subjects  professing  the  Roman 
Catholic  religion  in  respect  of  their  schools,  places  for  religious 
worship,  education,  and  charitable  purposes  in   Crreat  Britain^ 
and  the  property  held  therewith,  and  the  persons  employed  in 
or  about  the  same,  shall  in  respect  thereof  be  subject  to  the  same 
laws  as  the  Protestant  dissenters  are  subject  to  in  England,  \\x 
respect  to  their  schools  and  places  for  religious  worship,  education^ 
and  charitable  purposes,  and  not  further  or  otherwise. 

3.  Provided  always  and  be  it  further  enacted,  that  nothing  in 
diis  act  contained  shall  affect  any  suit  actually  pending  or  com- 
menoed  {s\  or  any  property  now  in  litigation,  discussion,  or  dis^ 
pote  in  any  of  his  Majesty's  Courts  of  Law  or  Equity  in  Crreat 

The  case  of  Bradshaw  v.  Tasker  (t)  decided  that  this  act  was 
retrospective,  and  held  that  bequests  to  the  trustees  of  certain 
Roman  Catholic  chari^  schools,  given  by  a  testator  who  died  in 
Mojff  1823,  were  valid. 

The  preceding  statute  does  not,  however^  give  validity  to  be-  Bnt  not  be- 
quests  to  uses  deemed  superstitious  by  the  law  of  Enji^land,  S^ous^usoT'' 
aithoQgh  not  so  considered  according  to  the  tenets  of  the  Roman 
Catholic  religion*  That  statute  places  bequests  in  favour  of 
Roman  Catholics  upon  the  same  footing  as  similar  dispositions 
of  property  in  favour  of  Protestant  dissenters:  so  that  a  bequest 
ofpeiBonalty  to  trustees  to  be  appropriated  in  such  a  way  as  they 
may  judge  best  calculated  to  promote  the  knowledge  of  the  Roman 
Catholic  reli^on  among  the  poor  and  ignorant  of  the  parishes  of 
j1»  and  B.  is  valid. 


(«)  Att  Gen.  y.  Todd^  1  Keen,  803. 
(/)  2M7I.  &K.221. 

VOU  II.  N 
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Bequest!  to  ga-  Such  in  effect  was  the  bequest  of  the  residue  in  the  recent  case 
pemitioufl  nsei,  ^{  jfr^^  ^^  Shuttlewarth  (tt>  But  bequests  of  sums  of  money  lo 
certain  priests  and  chapels,  to  be  paid  as  soon  as  possible,  that 
the  testatrix  might  have  the  benefit  of  their  prayers  and  masses 
(explained  in  an  accompanying  testamentary  paper  to  be  for  the 
repose  of  her  soul  and  that  of  her  deceased  husband),  were  held 
to  be  superstitious  and  void  (tty 

In  Attorney  General  v.  The  Fishmongers^  Company  (to).  Lord 
Lanydaky  M.  R.,  held  on  the  authority  of  the  earlier  cases  there 
cited,  that  establishments  or  foundations  for  securing  prayers  for 
the  souls  of  the  dead  are  superstitious,  and  within  the  statute  of 
Edw.  6. 

But  in  the  case  of  Bead  v.  Sadyens  (x)  November^  1844,  the 
Master  of  the  Rolls  in  Ireland  decided,  that  such  a  bequest  was 
good  on  the  authority  of  the  case  of  the  Comnu  of  Char,  Don,  v* 
Walsh  (y),  in  which  Lord  Manners,  C,  held  a  similar  legacy 
valid. 

In  Beady,  Hodyens,  it  was  argued  in  support  of  the  bequest  that 
the  cases  of  West  v.  Shuttlewarth^  and  Attorney  General  v.  JPtsh^ 
monyeri  Company,  had  decided  such  bequests  to  be  void,  on  the 
ground  that  they  were  superstitious,  as  within  the  stat  of  1  Edw.  6, 
c.  14,  and  not  because  they  were  contrary  to  the  policy  of  the 
law  {z),  and  that  the  statute  of  Edward  did  not  apply  to  Ireland, 
and  that  no  similar  enactment  had  been  adopted  by  the  Legislature 
of  that  country;  such,  it  is  presumed,  was  the  opinion  of  Lord 
Manners  in  the  above  case;  but  neither  the  arguments  of  counsel 
nor  the  reason  for  his  Lordship^s  judgment  are  given  in  the 
report. 

3.  When  the         3^  jf  ^q  purposes  to  which  a  leiracy  is  directed  to  be  applied 

Earposes  of  toe  *      *      ,  ,  .  .  • 

cquest  in  part  be  not  totally,  but  in  f^art  superstitious ;  the  King,  by  the  above 

superstitioos.  g^^jg  ^f  Edward  6,  will  be  only  entitled  to  that  part  of  it 
which  is  applicable  to  the  superstitious  uses,  unless  the  good 
uses  be  indivisible  from,  or  made  dependant  upon  the  bad,  and 
the  whole  will  belong  to  him.  To  illustrate  this ;  if  A.  grant  an 
annuity  of  20/.  and  direct  that  10/.  of  it  be  appropriated  for 
the  purpose  of  procuring  a  chauntry  priest,  and  the  residue  dis- 
tributed annually  among  the  poor,  the  King  will  be  entitled  to 
the  \0t  only,  specifically  given  to  the  superstitious  use ;  but  if 

(tt)  2  Myl.  &  K.  684.  (or)  7  Irish  Equity  Rep.  17. 

(v)  Ibid.  (y)  lb.  34,  in  notis, 

(tr)  2  Bear.  151,  aff. ;  5  Myl.  &  (z)   As  in  De   Themmines  ▼.  De 

C.  ]  1,  (1841).  Bonneval,  6  Russ.  288. 
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the  direction  were,  that  the  annuity  of  20L  should  be  applied  Bequests  to  sa- 
in finding  a  priest,  and  maintaining  poor  men,  without  ascer-  P^"^'**^"^"*^** 
taining  the  amount  the  former  was  to  receive,  the  King  would 
be  entided  to  the  whole  annuity  discharged  from  the  charitable 
use.  Moreover,  if  no  purpose  were  declared^  to  which  the  re« 
mainder  of  the  annuity  should  be  applied,  after  deducting  the 
10£  bequeathed  for  finding  the  priest,  the  King  would  take  the 
whole ;  for  it  would  be  inferred,  that  the  residue  was  intended 
to  find  the  priest  with  necessaries*  But  if  the  annuity  were 
given  eonditicnattyj  viz.  to  B.  upon  condition  to  pay  102.  a  yeai* 
to  a  chauntry  priest,  the  Ejng  would  be  entided  to  the  lOA 
only  (a). 

Bat  where  the  donor  of  the  fund  to  be  devoted  to  a  superstitious 
purpose,  provides  in  the  deed  of  disposition,  that  in  case  the  pur^* 
pose  shall  be  adjudged  void  and  incapable  of  being  carried  into 
efect,  then  the  fund  was  to  be  in  trust  for  his  executors  and 
administrators,  the  trust  will  be  sustained,  and  the  Crown  will  not 
be  entitled.  This  was  decided  in  De  Thetnndfus  v.  De  Bonneval  {b). 
There  a  sam  of  SL  per  cent  consols  were  invested  in  trustees^ 
names^  in  trust  to  pay  the  dividends  to  the  settlor  (the  plaintiff) 
fcr  life,  and  after  his  decease,  to  apply  the  dividends  in  printing 
and  circulating  a  treatise  written  for  the  purpose  of  inculcating 
the  doctrine  of  the  absolute  and  inalienable  supremacy  of  the 
Pope ;  the  deed  of  trust  contained  a  proviso,  that  if  at  any  time 
the  purpose  should  be  adjudged  void,  or  be  incapable  of  being 
cnried  into  efiTect,  the  fund  should  be  held  in  trust  for  the  exc- 
cQtore  and  administrators  of  the  settlor,  «nd  be  transferred  accord- 
ingly. Sir  John  Leachy  M.  R.,  held  the  purpose  void  as  against 
the  pdicy  of  the  law ;  but  that  the  donor  was  entitled  to  have 
die  fund  transferred.  The  grounds  upon  which  the  judgment 
was  founded  seem  to  be,  that  there  was  no  general  purpose  of 
diarity  expressed  for  the  Court  to  effectuate ;  but  that  the  gift 
was  entirely  conditional,  and  was  to  fail  if  the  purpose  could  not 
be  carried  out;  and  that  therefore  it  was  not  a  case  in  which  the 
Court  could  interfere  on  behalf  of  the  Crown. 

Sect.  III.  Of  the  restrictiona  imposed  upon  charitable 
bequests  by  the  statute  9  Greo.  2,  c.  36,  and  what 
charitable  dispositions  within  its  meaning. 

In  the  preceding  sections,  we  have  inquired  what  are  charitablei 

(a)  See  AU.  Gen,  y.  Vivian^  1  Kuss.  226« 
\h)  5  Ru88. 288. 

If  2 


c.  36. 
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Tettamentary  Bud  what  superstidouSy  uses,  and  find  that  the  latter  are  by 
**'?^''^"*ttat  ^®  ^^  ^^  England  illegal  and  void ;  the  former,  on  the  contrary, 
of  9  Geo.  2,      are  much  favoured,  though  subject  to  certain  restrictions,  and  we 

propose  to  consider,  in  the  present  section,  what  those  restrictions 

are. 

The  determinations  of  Courts  of  Equity,  respecting  testaroen* 
taiy  dispositions  made  to  charitable  or  public  purposes,  have  been 
founded  upon  very  broad  principles,  not  only  in  conformity  with 
the  Roman  law,  which  shewed  peculiar  indulgence  to  such  dis- 
positions, but  also  on  account  of  the  nature  of  the  dispositions 
themselves,  which  were  not  capable  of  the  same  confined  and 
narrow  construction  as  legacies  given  to  private  individuals.  The 
Legislature,  however,  having  found  by  experience,  that  the  wise 
and  provident  Statutes  of  Mortmain  were  too  often  evaded  by 
testamentary  dispositions  in  favour  of  charities,  and  by  judicial 
decisions  upon  those  statutes,  deemed  it  expedient  to  impose 
further  restrictions.     Accordingly,  the  statute  of  the  '9  Gea  2, 
c  36,  was  passed,  whereby  it  was  enacted,  ^^  That  firom  the  24th 
June,  1736,  no  manors,  lands,  tenements,  rents,  advowsons,  or 
other  hereditaments^  corporeal  or  incorporeal,  whatsoever,  nor 
any  sum  or  sums  of  money,  goods,  chattels,  stocks  in  the  pubUc 
funds,  securities  for  money,  or  any  other  personal  estate  whatso- 
ever, to  be  laid  out  in  the  purchase  of  lands,  &c  shall  be  given, 
granted,    aliened,   limited,    released,    transferred,   assigned,   or 
appointed,  or  any  ways  conveyed,  or  settled  to  or  upon  any  per- 
son or  persons^  bodies  politic  or  corporate,  or  otherwise,  for  any 
estate  or  interest  whatsoever,  or  any  ways  chained  or  encumbered 
by  any  person  or  persons  whatsoever,  in  trust,  or  for  the  benefit 
of  any  charitable  uses  whatsoever,  unless  such  gift,  &c.  of  such 
lands,  &c.  (except  stocks  in  the  funds)  be  made  by  deed  indented, 
flealed,  and  deUvered,  in  the  presence  of  two  witnesses,  twelve 
calendar  months  before  the  death  of  the  donor  or  grantor,  in- 
cluding the  days  of  the  execution  and  death,  and  enrolled  in  the 
Court  of  Chancery  within  six  calendar  months  after  its  execu- 
tion {b)\  and  unless  such  stocks  be  transferred  in  the  public 
books  annually   kept  for  the   transfer  of  stocks,  six   calendar 
fnonths  before  the  death  of  such  donor  or  grantor,  including  the 
days  of  transfer  aud  death,  and  unless  the  sanie  be  made  to  take 
effect  in  possession  for  the  charitable  use  intended,  immediately 
from  the  making  thereof,  and  be  without  any  power  of  revocation, 
reservation,   trust,    condition,    limitation,  clause  or  agreement 


(5)  Doe  T.  Howells,  2  B.  &  Ad.  744. 
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whatsoeveri  for  the  benefit  of  the  donor  or  grantor^  or  of  any  Tettamemary 
person  or  persons  claiming  under  him ;  provided  always  that  ^Xn  fhrstat 
such  limitations,  &c.  shall  not  be  construed  to  extend  to  any  of  9  Geo.  *2, 

purchase  or  transfer  made  for  valuable  consideration  (c).     The  .1 

statute  then  declares,  ''that  all  gifts,  grants,  conveyances,  appoint- 
ments, assurances,  transfers  and  settlements  whatsoever,  of  any 
lands,  tenements,  or  other  hereditaments,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affecting  or  to 
affect  any  lands,  tenements,  or  hereditaments,  or  of  any  stock, 
money,  goods,  chattels,  or  other  personal  estate,  or  securities  for 
money  to  be  laid  out  or  disposed  of  in  the  purchase  of  any  lands 
tenements,  or  hereditaments,  or  of  any  estate  or  interest  therein, 
or  of  any  charge  or  incumbrance  affecting  or  to  affect  the  same, 
to  or  in  trust  for  any  charitable  uses  whatsoever,  made  in  any 
other  manner  than  by  the  Act  is  directed,  shall  be  nuU  and 
void;"  with  a  proviso,  that  the  Act  shall  not  be  construed  to 
extend  to  the  two  universities,  their  colleges,  and  the  scholars 
upon  the  foundation  of  the  colleges  of  JSton,  Winchester^  or  West-' 
minster  (d) :  with  a  further  proviso,  that  no  college,  from  Jtme, 
1736,  shall  be  at  liberty  to  purchase,  acquire,  receive,  take,  or 
hold  more  advowsons  than  are  equal  in  number  to  one  moiety  of 
the  fellows  or  students  upon  the  respective  foundations  (e).  And 
die  Act  also  provides,  that  nothing  therein  contained  shall  be 
construed  to  extend  to  the  disposition,  grant  or  settlement  of  any 
real  or  personal  estate  lying  or  being  within  that  part  of  Great 
Britain  called  Scotland  {/). 

In  the  exposition  of  this  statute  it  has  been  adjudged,  that  not 
only  devises  of  land  and  bequests  of  money  to  be  invested  in 
land  (g),  are  void,  but  also  all  such  bequests  as  in  any  manner 
affect  or  relate  to  interests  in  real  property.  Thus,  bequests  to 
charities  of  money  charged  upon  or  to  be  raised  by  sale,  mort- 
gage,  or  otherwise,  out  of  lands;  also,  terms  for  years;  money 
doe  on  mortgages,  or  to  be  invested  in  real  security  (A) ;  money 
to  pay  off  incumbrances  affecting  lands  in  mortmain ;  tolls,  and 
money  secured  upon  poor  and  county  rates,  have  been  adjudged 
void  dispositions,  under  the  provisions  of  the  Act  in  question. 
We  proceed  in  order  to  state  the  cases  establishing  the  preceding 
remarks. 

(c)  See  9  Geo.  4,  c  85.  (g)  &e%Alt  Oen.  y.  AMnd,  1  R. 

(cO  See  infra,  &  M.  248. 

(e)  Repealed  hj  the  statute  45  (A)  Baker  y.  Sutton^  1  Keen,  224| 
Geo.  a,  c  101.  ti(/>o,  Sect.  v.  sub.  sect  4.     ' 

(/)  Infra\  see  3  Rusd.  828.  i 
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TMUmenttfy        !•  Axiiijirst^  money  charged  on  real  estate. 

^^Sin'Se  Stat.      Th"8>  ^  Amold  V.  Chapman  (t),  Thomas  Emerson  bequeathed 

of 9 Geo.  2,      lOOil  and  all  his  books  to  bis  executors  A,  and  B.\  he  gave  a 

^     ' copyhold  estate  to  the  defendant  Chapman^  he  causing  to  be  paid 

chm^^oa  ^  ^^  executors  1,0002. ;  and  after  payment  of  debts  and  legacies^ 
r?«l  estate.  the  residue  and  remainder  of  all  his  estate,  £E«ehold,  copyhold, 
leasehold,  plate,  rings,  stock,  &c.  to  the  govemors  of  the  Found- 
ling Hospital,  and  their  successors,  for  ever.  The  executors 
brought  a  bill  for  1,000^,  to  which  there  were  several  claimants; 
for,  besides  the  charity,  on  whose  behalf  it  was  insisted,  that  the 
assets  should  be  marshalled,  and  the  debts  and  legacies  chaiged 
on  the  real  estate,  that  the  personal  might  go  clear  to  the  charity, 
the  devisee  of  (he  copyhold  insisted,  that  the  1,000^  should  not 
be  raised  at  all ;  for  that  it  was  the  same  as  if  the  condition  was 
to  pay  to  the  charity,  which  was  an  unlawful  act,  that  could  not 
take  effect,  and  therefore  void,  and  the  estate  absolute.  The 
next  of  kin  insisted,  that,  as  by  the  Statute  of  Mortmain  it  wag 
void  as  to  the  charity,  and  as  the  particular  devisee  could  not 
take  without  performing  the  condition,  it  should  go  as  part  of  the 
testator's  estate  undisposed  o^  according  to  the  Statute  of  Dis- 
tributions. The  executors  claimed  in  their  own  right  beneficially ; 
and  the  heir  claimed  it  as  a.  resulting  trust.  Lord  Hanhoichef 
C,  declared,  that  the  copyhold  in  the  possession  of  the  devisee 
was  chargeable  with  the  1,000/.  which  ought  to  be  raised,  and  in 
respect  of  which,  he,  in  equity,  was  a  trustee ;  but  his  Lordship 
disallowed  the  claim  of  the  executors  to  it,  who  were  to-  be 
considered  as  taking  in  the  character  of  executors,  and  not  bene- 
ficially ;  he  also  negatived  the  demand  of  the  next  of  kin,  who 
could  only  claim  it  as  personalty,  in  which  case  the  charity  would 
have  a  prior  claim ;  and  with  respect  to  the  right  of  the  charity. 
Lord  Hardwiche  thus  expressed  himself:  ^'  had  he  (the  testator) 
devised  the  copyheld  estate  upon  condition  to  pay  1,000/.  to  the 
governors,  it  would  have  been  void  by  the  statute;  he  has  taken 
another  method,  by  including  it  in  a  residuary  bequest  of  real 
and  personal  estate :  and  it  is  said  that  they  can  take,  becauae, 
by  giving  it  to  the  executors,  he  has  made  it  part  of  his  personal 
estate ;  and  he  may,  undoubtedly,  if  he  please,  turn  it  into  per- 
sonal estate ;  but  it  must  be  for  lawful  purposes.  But  here  the 
Act  intervenes,  which,  if  this  were  allowed,  would  be  easily 
evaded;  ibr  it  would  be  only  directing  the  real  estate  to  be  sold, 
and  the  money  given  to  the  charity ;  and  in  the  case  of  James  (J), 

(0  1  Ves.  sen.  108 ;  see  also  Hfnchman  v.  Att,  Oen,  8  Myl.  &  K.  485. 
(j)  Next  case. 
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this  was  determined  to  amount  to  a  devise  of  the  land  itself;  Tettamenury 
because  all  charges,  trusts,  sums  of  money,  &c.  devised  out  of  ^"^E^tu^'ut 
land  to  a  charity,  are  made  void  by  the  Act."    His  Lordship  of  9  Geo.  2, 
then  decreed,  that  the  heir-at-law  was  entitled  to  the  1,000J1  as  ^L^ 

a  resulting  trust  Moneycharged 

o  OQ  real  estate. 

So,  Kcondlvy  a  bequest  of  monies  to  arise  from  the  sale  of  real  2*  Money  pro- 

duced  by  sale 
estate.  of  real  estate. 

Thus,  in  Attometf  General  v.  Lord  WetpjunUh  (A),  Sir  John 
James  by  will,  devised  to  his  executors  all  his  freehold  and  copy- 
bold  manors,  messuages,  lands,  &c.,  and  all  his  real  estate  what- 
soever,  in  trust  to  seU^  and  pay  the  money  with  the  intermediate 
lents  and  profits  (all  necessary  charges  deducted)  to  such  persons 
and  for  such  uses  as  he  had  thereafter  given  the  same.  .He 
bequeathed  4,000 JL  to  E.  James;  4,000/.  to  F.  CaUharpe;  and  to 
F.  Grigby  and  C7.  Ray^  1,0002.  to  be  laid  out  by  them  as  a  fund 
fin*  certain  charitable  uses,  which  he  forbore  to  mention,  as  they 
knew  his  designs  as  to  charities ;  likewise  2fiOOL  to  F.  Grigby^ 
for  his  care  and  trouble.  He  then  directed  his  debts,  funeral 
expenses,  and  legacies,  to  be  paid  out  of  his  personal  estate ;  but 
if  deficient,  such  deficiency  should  be  made  good  out  of  the 
money  to  arise  from  the  sale  of  his  real  estate,  or  of  the  inter-* 
mediate  rents  and  profits ;  he  bequeathed  the  money  to  arise  by 
sale  of  his  real  estate,  and  the  intermediate  rents  and  profits,  and 
also  all  his  personal  estate  unto  his  said  executors,  in  trust  to  pay 
one  moiety  to  the  governors  of  Bethlem  Hospital,  for  the  support 
and  boiefit  of  incurable  lunatics,  and  to  pay  the  other  half  to  the 
treasurers  of  a  society,  who  called  themselves  the  governors  of 
SL  Gearge^B  Hospital,  near  Hyde  Park  comer,  to  be  applied 
towards  carrying  on  the  designs  of  the  said  hospital  The 
information  prayed  that  the  testator's  estate  might  be  sold,  and 
the  money  with  the  mean  profits  applied  according  to  the  will, 
and  that  the  defect  of  the  surrender  of  a  copyhold  estate  to  the 
use  of  the  will,  might  be  applied  in  &vour  of  the  charities,  or 
that  the  whole  estate  might  be  so  marshalled  as  would  best  answer 
the  charitable  purposes  of  the  testator.  To  which  Lord  Weymxmth^ 

(Jl)  Amb.  20,  tee  also  Paice  v.  testatrix^s  real  estate  into  personalty 

7^  ArekbUhop  of  Canterbury ^   14  to  form  one  common  fund,  and  Sir 

Yes.  864,  supra ;  see  also  Att  Gen,  L.  ShadweU,  V.  C^  held  that  the 

T.  Harley,  6  Mad.  321 ;  Waite  v.  charity  legacies  failed  in  the  propor^^ 

WMy  6  lb.  71  ;  also  Flint  v.  War-  tion  of  the   proceeds  of  the   real 

mi,  9  Jnr.  420,  in  vhich  case  there  estate  to  the  pure  personalty, 
was  an  absolute  conTcrsion  of  the 
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the  testator's  heir-at-law,  pleaded  the  Statute  of  Mortinain. 
Lord  Hardtmckej  C.»  observed,  ^st,  upon  the  true  constnictiou 
of  the  act  of  Parliament  ^*  The  words  of  that  act  import,  first, 
that  it  shall  not  be  in  the  power  of  any  person  to  convey  the 
lands  themselves :  secondly^  that  it  shall  not  be  in  their  power  to 
chaise  or  incumber  them ;  and  therefore  it  must  be  agreed,  that 
no  man  can  charge  1,000/L,  50021,  or  even  lOQL  on  any  lands 
of  ever  so  great  value,  to  any  charitable  use  whatsoever ;  and 
the  present  case  is  stronger,  as  it  gives  the  whole  residue  (after 
payment  of  particular  legacies,  &c.)  to  a  charitable  use ;  not  only 
the  gift  of  lands  themselves  is  made  void  by  the  act,  but  even 
any  charge  out  of  them  :"  and  in  the  next  placey  upon  the  effect 
of  the  will,  his  Lordship  said,  ^'I  am  of  opinion,  that  this  is  both 
a  devise  of  the  land  itself,  and  a  gift  of  the  money  (arising  by 
the  sale  of  the  land,  after  payment  of  particular  chaiges)  contrary 
to  the  prohibition  of  the  act  1st  It  is  a  gift  of  the  rents  and 
profits  till  a  sale,  and  how  long  it  will  be  before  a  sale,  till  what 
time  it  will  be  postponed,  nobody  knows;  no  man  has  a  right 
to  compel  the  trustees  to  sell,  if  they  pay  the  debts  and  legacies, 
but  the  charity ;  and  it  being  a  devise  of  the  rents  and  profits,  it 
is  a  devise  of  the  lands  themselves.  Then,  as  to  the  devise 
of  the  money  arising  fi'om  the  sale,  I  do  not  think  it  necessary, 
in  order  to  determine  this  question,  to  say  whether  it  is  to  be 
considered  as  a  devise  of  the  land  or  money ;  but,  whether  the 
surplus  is  to  be  taken  as  money,  or  land,  it  is  just  the  same  thing. 
The  prohibition  is,  that  no  manors,  &c.,  shall  be  given,  &c.,  by 
any  manner  of  words,  or  anyways  charged  or  incumbered  by 
any  persons  whatsoever;  and  the  subsequent  clause  makes  void 
all  charges  and  incumbrances  for  the  benefit  of  a  charity.  There- 
fore, if  the  testator,  instead  of  devising  the  surplus,  had  said,  I 
gharge  my  real  estate  with  the  payment  of  1,000Z.  to  a  charity, 
it  would  certainly  have  been  void  by  the  express  words  of  this 
act ;  and  will  it  not  then  be  extremely  absurd  to  say  he  shall  be 
able  to  give  his  whole  real  estate  to  be  turned  into  money,  for 
the  benefit  of  a  charity.  It  is  impossible,  in  my  opinion,  to  say, 
that  such  a  devise  as  this  can  be  maintained.** 


3.  Vendor's 
lien  for  par« 
vbase  money. 


3.   Thirdly y  the  vendor's  lien  for  his  purchase  mopey. 

In  Harrison  v.  Harrison  (J)  it  was  decided,  that  a  vendor's  Hen 
upon  the  estate  fqr  his  purchase  money  was  an  interest  within 
the  9  Geo.  2,  c.  36,      There  the   testator  had  entered  into  a 


(0  1  Rus8.  &  M^rl.  1\. 
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contract  for  sale  of  part  of  his  real  estate,  but  died  before  the  Testamentary 
oootract  was  completed,  nor  had  any  part  of  the  purchase  money  ^^JSJ^^tSertat 
been  paid     By  his  will  the  testator  gave  his  personal  estate  to  of  9  Geo.  2, 
charitable  uses :  and  a  question  arose,  whether,  as  the  contract  ^' 


was  completed  after  his  death,  the  purchase  money  passed  by  Term  for  years, 
the  will  to  the  charitable  use;  and  Sir./(>An  Leach,  M.  R.,  held 
that  it  did  not  as  being  an  interest  within  the  statute  of  9  Geo.  2, 
C.36. 

4.  Fourthly i  terms  for  years  are  within  the  statute.  4.  Tenns  for 
In  Attorney  General  v.  Graves  (m),   a  testator  devised  the  ^**"' 

residue  of  his  real  and  personal  estate  to  charitable  uses.  Part 
of  the  residue  consisted  of  a  term,  not  carved  out  of  the  inherit- 
ance by  the  testator,  but  vested  in  him  as  lessee.  The  question 
was,  whether  the  bequest  was  within  the  Statute  of  Mortmain : 
and  Lord  Hardioiche,  C,  said,  *^I  never  was  more  clear,  than 
that  it,  is  both  within  the  intention  and  words  of  the  statute.  The 
words  of  the  statute,  ^  any  estate  or  interest  whatsoever ^^  were 
insisted  to  mean  only,  that  a  person  should  not  devise  his  own 
land  for  any  estate  or  interest  whatsoever.  No  colour  for  that 
construction ;  these  words  relate  back  as  well  to  lands  and 
tenements  as  to  personal  estate.  The  annulling  clause,  which 
affords  a  construction  on  the  other,  annuls  all  estate  or  interest 
in  lands  and  tenements,  and  there  is  no  colour  for  that  distinction 
on  those  latter  words.'* 

5.  Fifthly*  Money  due  on  mortgage  or  mortgaged  estates  of  5.  Mortgages, 
which  the  mortgagee  is  in  possession. 

Thus,  in  Attorney  General  v.  Meyrick  («),  Oliver  Jones,  being 
seised  in  fee  of  lands,  in  1724,  mortgaged  them  to  WUHam 
Edwards,  for  a  sum  of  money  and  interest,  which  not  being  paid 
in  time,  Edwards  the  son  bought  an  ejectment,  obtained  judg* 
ment,  and  sued  out  a  writ  of  habere  facicLs  possessionem ;  under 
which  being  in  possession,  he  made  a  will  in  1744,  wherein  was 
this  clause ;  ^^  Whereas  I  am  possessed  of  certain  sums  of  money 
due  by  mortgage  and  other  specialties  secured  to  me  on  the 
estate  of  Oliver  Jones^  together  with  other  effects,  my  will  is,  and 
I  give  all  the  said  money  in  anywise  due  by  mortgage,  notes,  or 
assumpsit  on  the  estate  of  Oliver  Jones,  whereof  I  am  now  pos- 
sessed by  habere  facias  possessionem,  and  also  all  my  personal 
estate,  in  trust  to  pay  my  debts,  legacies  and  funeral  expenses; 


(w)  Amb.  15fl.  (n)  2  Vcs.  44. 
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Testamenury  and  afterwards,  that  the  trustees  should  settle  a  place  for  the 
wSSdn'^estttU  Schooling  and  teaching  so  many  poor  boys,  clothing  them,  ftc, 
of  9  Geo.  1%       and  to  pay  the  master  for  such  teaching,  as  the  interest  of  the 

! money  I  am  possessed  of  by  securities  on  the  estate,  late  of  Oliver 

Jttort(f«g[es.      jffj^gg^  yif'iH  support  and  maintain;  and  I' devise  to  them  all  the 

money  due  on  that  estate,  to  be  laid  out  at  interest  on  good 
securities^  to  apply  the  interest  thereof  to  the  maintenance  of  the 
said  school  for  ever."     The  information  was  filed  to  have  the 
charity  established  and  carried  into  execution.    Sir  John  Strange, 
M.  R.,  considered,  ^rsty  what  interest  could  pass  by  the  will,  if 
the  statute  were  out  of  the  case  ?    Secondfy,  whether  that  interest 
so'  passed  did,  or  did  not,  come  within  the  prohibition  of  that 
law?     Upon  the  first  point,  his  Honor  observed,  **By  a  gift  of 
all  mortgages  to  Oliver  Janes,  the  whole  beneficial  right  passes  to 
him ;  and  be  the  legal  interest,  either  in  the  heir  or'  executor,  as 
it  is  a  mortgage  in  fee  or  term  for  years,  each  will  be  considered 
as  trustee  for  Oliver  Janes,  who  will  be  permitted  by  the  .Court 
to  use  their  names  to  get  the  money,  or  make  the  pledged  estate 
his  own  by  foreclosure.     If  it  would  be  so  in  that  case,  then 
would  it  be  equally  so,  though  the  phrase  used,  is  money  due  on 
mortffoffe  ;  where  unless  the  Court  construes  it  to  pass  the'whole 
interest  of  the  mortgagee,  it  will  make  it  in  effect  a  void  devise, 
or  at  least  put  it  in  the  power  of  a  third  person,  whether  the 
devisee  shall  take  thereby  or  not :  and  it  has  righdy  been  com- 
pared to  a  devise  of  rents  and  profits,  by  which  the  land  itself 
will  pass :  but  if  this  is  not  sufficient,  it  b  fiuther  observable,  that 
the  devise  in  question  is  to  them  and  their  heirs  of  all  the  money 
due  to  the  testator  on  the  said  estate;  which  must  either  pass 
the  legal  inheritance  to  them  and  their  heirs  of  if  that  is  still 
left  behind  in  his  own  heir,  he  will  be  barely  a  trustee  for  them. 
Therefore,  by  such  devise,  the  whole  interest  would  pass  to  the 
devisees,  who   would  be  entided  thereby  to  every  right  the 
devisor  himself  had  to  compel  payment  of  the  money,  or  to 
make  the  estate  their  own  by  foreclosure  ;^  and  upon  the  second 
question,  his  Honor  said,  ''this  devise  comes  within  the  express 
and  plain  intent  thereof     The  design  of  the  act  was  to  la^*  a 
restraint  upon  every  method  whereby  land  might  possibly  come 
to  such  hands,  unless  by  the  manner  therein  prescribed;  the  first, 
part,  therefore,  is  absolute,  leaving  however  more  liberty  as  to 
personal  estate;   but  seeing  that  would  not  sufficiently  answer 
the  intent  of  the  J^egislature,  if  confined  to  land,  it  adds  a  prohi- 
bition as  to  personal  estate,  that  it  should  not  be  given  to  be  laid 
out  in  the  purchase  of  land.     But   was  there  no  other  way 
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whereby  the  interest  in  land  might  come  to  a  charitable  use?  Testunentiiry 
Yes,  money  due  on  mortgage  was  a  charge  and  incumbrance  on  ^'S^^g^n* 
land,  the  payment  of  which  depended  on  the  pleasure  and  ability  of  9  Geo.  2, 

of  the  mortgagor^  therefore  the  Parliament  has  by  express  words  ^' '  * 

taken  in  this  by  the  third  clause,  the  words  of  which,  if  they  do    *^**^8»i?«^ 

not  extend  to  the  case  of  mortgages,  I  am  at  a  loss  to  know  for 

what  purpose  they  were  put  in.     The  meaning  was,  that  you 

shall  not  give  to  a  charitable  use  that  which  is  or  may  be  a  charge 

on  land,  though  not  so  at  the  time  of  the  gift.     Suppose  a  sum  ' 

of  money  is  devised  to  be  put  out  on  a  mortgage  of  freehold 

lands;    is  not  this  restrained  by  the  act?     If  then  a  mere 

personal  chattel  may  not,  will  it  better  the  case,  that  at  the  time 

of  the  gift  it  is  actually  vested,  and  how  absurd  would  it  be  in 

the  Parliament  otherwise.    Though,  by  the  first  clause,  securities 

fiur  money  are  allowed  to  be  given  under  the  requisites  of  the 

act,  yet  the  subsequent  words  of  that  clause  afford  an  argument, 

that  mortgages  affecting  lands  actually  at  the  time  of  the  gift, 

will  not  come  within  the  meaning;    as  there  may  be  other 

securities  for  money  not  immediate  liens  on  glands,  as  debts, 

bonds,  &C.     I  should  think  that  on  the  first  clause,  mortgages 

are  prohibited;   but  if  doubtfiil  on  the  first,  the  words  of  die 

other  clause  take  them  in  expressly,  and  on  that  latter  clause 

chiefly,   I  found  my  opinion.      The    cases  show  the  Courts 

have  made  as  liberal  a  construction  to  prevent  the  mischief  as 

poasible." 

Again,  in  the  case  of  Attorney  General  v.  CaldweU  (a),  WUKam 
Moore  gave  the  residue  of  his  personal  estate  in  these  words ; 
^My  will  is,  that  the  remainder  of  all  my  effects,  annuities, 
martgageSf  bonds  or  notes,  with  my  household  furniture,  &c.  be 
sold,  and  what  money  they  shall  sell  for,  I  give  to  the  two  charity 
sehoob  for  boys  and  girls  of  St.  Andrew%  Holbor%  now  kept  in 
Hmtton  Qarden^  towards  their  education  and  clothing  for  ever,  to 
be  divided  into  two  equal  parts,  half  to  each  school"  One  of 
the  questions  was,  whether  the  bequest  so  &r  as  related  to  the 
mor^ages,  was  void,  by  the  Statute  of  Mortmain  ?  and  the 
Master  of  the  Rolls  was  of  opinion  that  it  was  void 

In  JolmBtan  v.  Swann  (p\  the  residue  was  bequeathed  for 
certain  charities,  and  it  was  held  that  1,000£  due  on  mortgage, 
and  fi>nmng  part  of  the  residue  did  not  pass,  the  bequest  as  to 
that  being  void  within  the  Mortmain  Act 

(o)  Amb.  635 ;  sec  ako  Howse  v.  (p)  3  Mad.  457,  467,  infra.  Sect. 

Chapman.  4  Yes.  542 ;  Chapman  v.      iy.  ;  see  also  Bakery,  StiUon,  1  Keen, 
Brawn,  6  Vw.  407.  224. 
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Testamentary         6*  Sixthhf. — A  bequest  of  money  to  exonerate  lands  in  mort- 

disposinoM         n^aij^^ 

witbio  the  ttat.  ^  .         , 

of9Gea2.  Thus,  in   Corbin  v.  French  (q),  John  Broum^  bj  his  will,  in 

^    ' June,  1785,  directed  the  residue  of  his  estate  and  eiFects  to  be 

Si  Moner^c^*'°  disposed  o^  and  the  money  paid  to  his  trustees,  to  be  placed 
land  in  mort-     out  at  interest,  in  trust,  to  pay  such  interest,  to  his  wife  Elizabeth^ 

for  life ;  and  after  her  death,  he  ordered  500Z.  to  be  paid  to  the 
trustees  of  the  chapel  in  Essex^street,  (whereof  the  Reverend 
Mr.  Lindsay  and  Dr.  Disney  were  ministers),  to  be  applied  by 
them  towards  the  discharge  of  the  mortgage  upon  the  said  chapel ; 
and,  after  some  other  legacies,  he  gave  the  remainder  to  Jodah 
Messer  and  the  plaintiif  equally ;  and  appointed  Messer  and  the 
defendant,  whom  he  had  nominated  trustees,  and  Stacey,  to  be 
his  executors.  Upon  the  bill  of  one  of  the  residuary  legatees, 
it  appeared  from  the  answer  of  the  trustees  of  the  chapel,  that 
the  chapel  or  the  equity  of  redemption  thereof,  subject  to  a 
mortgage,  on  which  was  then  due,  886/.  \0s.  and  some  interest, 
was,  in  January  1783,  conveyed  to  trustees  in  fee,  for  public 
worship ;  and  that  the  chapel,  and  premises  belonging  to  it,  were 
on  the  25th  of  March  1779,  conveyed  to  G.  Kettle,  in  fee,  for 
securing  1,000/.  and  interest;  which  principal  sum  had  been 
previously  advanced  by  Lindsay,  and  for  whose  benefit  Kettle 
was  a  trustee.  That  on  the  6th  of  December  1781,  WZl  10«., 
part  of  the  1,0002.  was  paid  off;  and  8862^  10«.  the  residue  of 
that  sum,  was  discharged  on  the  19th  of  March  1785,  by  a  do- 
nation. That  the  same  premises  were  re-conveyed  by  Kettle, 
by  Lindsay*^  direction,  to  the  persons,  who,  at  that  time,  were 
trustees  of  the  chapel ;  and  that  the  mortgage  was  so  paid  off 
in  the  testator^s  lifetime,  and  before  the  date  and  execution  of 
hb  will  The  questions  were,  Jirst,  whether  the  l^acy  to  the 
chapel  was  void,  within  the  statute  ?  secon^jf,  if  not  whether,  the 
express  purpose  of  it  having  been  satisfied  by  other  means,  that 
institution  could  have  the  benefit  of  it  for  any  other  purpose? 
It  was  insisted,  that  being  in  its  nature  a  charitable  use,  the 
bequest  of  the  money  to  be  applied  in  redemption  of  the 
mortgage  was  within  the  Statute  of  Mortmain,  the  object  of 
which  was  to  prevent  the  devises  of  land,  or  any  interest  in  land 
or  bequests  of  money  to  be  laid  out  in  any  such  interest,  for  any 
charitable  use  whatsoever.  It  was  likewise  insisted,  that  if  the 
legacy  were  not  void  under  that  statute,  inasmuch  as  at  the 
death  of  the  testator  the  mortgage  was  paid  off,  and  therefore 

(q)  4  Vcs.  418,  427. 
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that  object  could  not  be  attained,  it  was  not  applicable  to  any  Tesumentaiy 
other  purpose  for  the  benefit  of  that  society ;  and  as  the  object  ^"'Kn  ^he'ttat. 
pointed  out  by  the  will  could  not  arise,  the  fund  would  belong  of  9  Geo.  2, 

to  the  residuary  legatees.     Lord  Ahanley,  M.  R.,  said,  "  I  am    - 

in  their  favour   upon  both  points:   but  it  is  not  necessary  to  onerateUnds 
dwell  long  upon  the  second,  if  I  am  right  upon  the  first    It  was  «n  mortmain. 
insisted,  that  there  had  been  repeated  determinations,  that  it  is 
competent  to  a  testator,  though  not  to  give  directly  any  interest 
in  limd  to  a  charitable  use,  to  leave  a  sum  of  money  for  the  pur- 
pose of  meliorating,  as  it  is  called,  any  land,  or  for  beautifying, 
sustaining  or  repairing  buildings,  already  vested  in  trustees  for 
charitable  uses  (r);  and  no  doubt,  I  believe,  is  now  entertained 
upon  it;  and  many  cases  have  been  determined  upon  the  dis- 
tinction, whether  it  is  clear,  the  testator  meant  the  money  to  be 
applied  in  erecting,  sustaining,  or  repairing  buildings  upon  land 
already  vested  in  trustees  for  charitable  uses,  or  Imd  any  object 
of  having  fresh  land  purchased  for  that  purpose.     It  is  said,  this 
case  is  analogous  to  those  cases,  in  which  the  Court  has  esta- 
blished in  favour  of  a  charity,  a  disposition,  not  of  an  interest  in 
land  or  of  a  sum  of  money  bequeathed  for  the  purchase  of  any 
interest  in  land,  but  for  the  purpose  of  meliorating  an  estate 
already  vested  in  trustees  for  charitable  uses.  I  am  of  opinion,  that 
cannot  be  considered  as  the  true  construction  of  this  gift.     The 
words  of  the  statute,  which  go  fax  beyond  the  title,  are  very 
express.    It  is  called  *  An  Act  to  restrain  the  disposition  of 
Lsuds,  whereby  the  same  become  unalienable.' "    His  Lordship, 
after  stating  the  three  first  clauses  of  the  statute,  as  set  forth  in 
the  beginning  of  this  chapter,  proceeded,  *^  Upon  the  third  clause, 
this  question  arises,  whether  this  is,  or  is  not,  a  legacy  to  be 
applied  in  the  purchase  of  an  interest  in  land,  or  a  charge  or 
incumbrance  affecting  the  same.    I  am  of  opinion,  this  is  directly 
in  words  given  for  that  purpose.     It  is  nothing  but  a  sum  of 
money  given  for  the  purpose  of  procuring  first,  and  then  con- 
veying to  the  trustees,  this  farther,  greater,  and  more  eztensdve 
interest  than  they  had  before.    I  should  be  sony  to  refine  upon 
the  statute,  or  to  be  more  rigorous  in  the  construction,  than 
former  decisions  warrant :  not  that  I  wish  to  defeat  the  statute, 
but  I  wish  to  construe  it  fiiirly.    The  Coiut  has  gone  so  far  as  to 
hold,  that  a  sum  of  money,  secured  upon  turnpike  tolls,  is  an 
interest  in   lands  within  the   Act  (s).     I  put  the  case  of  the 

\ 

(r)  The  cases  stated  infra. 

(«)  Knapp  V.  WiUiamSi  4  Ves  430,  note,  infra. 
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trustee  having  contracted  for  the  purchase  of  an  estate^  and 
money  being  left  to  enable  him  to  complete  that  purchase.  The 
counsel  for  the  charity  could  not  say,  that  would  not  be  within 
the  statute*  Suppose  a  part  of  the  money  was  paid,  and  part 
not ;  if  the  whole  could  not  be  applied,  no  part  could.  Where 
18  the  difference?  till  the  mortgage  was  paid  off,  the  trustees  had 
not  that  purchase.  I  am  therefore  of  opinion,  that  this  sum  of 
money  bequeathed  to  redeem  the  mortgage  upon  this  chapel,  is 
void  by  the  statute.  If  I  am  right  upon  that  point,  perhaps  the 
other  consideration  is  immaterial:  but  as  the  point  was  made,  I 
will  say  a  few  words  upon  it,  for  the  purpose  of  having  the 
jitiomey  General  v.  The  Bishop  of  Oxford  (Q,  which  has  been 
mistaken,  perfectly  understood.  The  true  question  is,  can  any 
intention  be  collected  beyond  that  of  securing  to  them  the  en- 
joyment of  this  building ;  any  intention,  that  after  having  pro- 
vided for  that  object,  if  the  whole  was  not  necessary  for  that,  the 
surplus  should  be  applied  for  any  other  beneficial  purpose  in 
&vour  of  the  society  ?  I  am  of  opinion,  no  such  intention  can 
be  collected.  I  will  not  say^  that  if  this  legacy  was  not  void  by 
the  statute,  it  might  not  be  applied  to  sustaining  and  repairing 
that  building ;  but  that  it  can  be  applied  to  any  other  purpose, 
I  deny,  if  the  AOomeif  General  v.  The  Bishop  of  Oxford^  be 
right* 

Again,  in  fFaterhouse  v.  Holmes  (tt),  the  testatrix  bequeathed 
400L  to  the  trustees  or  treasurer  for  the  time  being  of  the  Me- 
thodist Meeting-house  at  BaUdan^  in  the  county  of  Yorky  to  be 
applied  towards  paying  off  any  sum  of  money  which  might  be 
due  or  owing  on  the  meeting-house  at  the  time  of  her  decease, 
and  the  overplus,  if  any,  to  such  other  purposes  of  the  meetings 
house  as  the  trustees  or  treasurer  should  in  their  discretion  see 
fit.  In  pursuance  of  a  reference,  the  Master  found,  that  at  the 
time  of  the  testator's  decease,  there  was  a  debt  of  more  than  400iL 
due  upon  the  meeting-house  to  the  subscribers  of  a  fund,  out  of 
which  the  land  and  the  meeting-house  thereon  had  been  paid 
for;  and  that  the  subscribers  held  thb  title  deeds  claiming  to  be 
entided  thereto,  as  equitable  mortgagees  for  the  amount  of  their 
respective  subscriptions.  It  was  insisted  on  behalf  of  the  treasurer 
of  the  meeting-house,  that  the  Mortmiun  Act  only  applied  to 
legal  interests,  but,  if  to  equitable  interests  also,  then  that  the 
discretionary  power  of  the  trustees  to  apply  the  ftind  for  other 
purposes,  which  were  not  within  the  statute,  entitled  them  to 


H)  Infra. 


(u)  2  Sim.  163. 
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daim  the  whole  iiind  as  overplus,  if  the  fiind  were  not  required  Tesumeotary 
for  discharging  the  debt     Sir  Lancelot  ShadweUy  V.  C,  decided  ^'^' ^^^^at 
diat  the  bequest  was  void  as  within  the  statute ;  with  respect  to  of  9  Geo.  2/ 

which  there  was  no  substantial  difference  between  a  legal  and  ^1 ! 

equitable  mortgage,  and  that  the  option  was  given  only  in  the  ^|!|2L  Uu^' 
event  of  there  being  no  debt  on  the  meeting-house.  in  mortnuun. 

7«  So  also  in  the  seventh  place,  money  secured  on  turnpike  tolls  7.  Money  se- 
is  within  the  statute  as  mentioned  in  the  preceding  case  of  Cor j>yit  ^e.toi]8.^"^* 
V.  French. 

Thus,  in  Knapp'^.  fVtlUams(v\  the  defendants  were  governors 
of  the  charity  for  the  relief  of  the  poor  widows  and  children  of 
clergymen;  and  daimed  a  mortgage  for  500il  upon  the  tolls 
arising  under  certain  Acts  of  Parliament,  for  the  repair  of  the 
Brentford  turnpike  road*  The  security  was  taken  upon  the  tdUs 
simply;  not  including  the  toll-houses  and  gates.  LordZose^A- 
horoughy  C,  in  deciding  against  the  claim  of  the  defendants,  said : 
^It  occurred  to  me,  that  it  had  been  determined  that  a  mortgage 
of  turnpike  tolls  is  within  the  statute.  The  mortgagee  would 
have  a  right  to  come  into  this  Court  to  have  an  account,  and  a 
receiver  appointed  He  would  have  a  right  by  the  aid  of  this 
Court  to  have  the  toUs  specifically  applied  to  his  mortgage. 
Consider  what  the  point  of  law  is,  from  the  nature  of  the  interest* 
It  is  not  at  all  within  the  mischief:  but  the  consequences  would 
open  a  much  larger  field  for  charitable  donations.  From  the 
nature  of  the  interest  created  by  the  Act,  these  tolls  granted  in 
perpetuity  are  certainly  an  hereditament:  it  is  in  its  nature  an 
interest  affecting  land.  He  might  bring  an  assize  for  these  tolls, 
I  should  think." 

8.  So  eighthly f  navigation   shares  in  canals  and  rivers  being  s.  Canal  and 
real  estate  {w\  are  also  within  the  statute.  In  the  original  decree  °^)^^^° 
in  the  case  of  Howee  y.  Chapman  (x),  stated  for  other  points  on  a 
former  page  (y),  part  of  the  residue  of  the  testator's  property    • 
directed  to  be  sold  and  applied  for  charitable  purposes,  consisted 
of  a  share  in  the  Bath  navigation,  and  the  Lord  Chancellor  held 
that  the  devise  was  void,  and  the  heir-at-law  was  entitled  to  the 
share. 


(v)  4  Ves.  430,  note.  (x)  4  Ves.  544. 

(w)  Buckeridge  r.  Ingram^  2  Yes.  (y)  Pages  986,  and  1116. 

652. 
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Testamentarj         9.  So  mnthfy,  a  bcquest  of  money^  secared  upon  the  poor  rates 

iSES*  ihrrtat.  *"^  ^^^^^  ^^^»  's  within  the  Act  of  9  Geo.  2,  c  36. 

of  9  Geo.  2,  Thus,  in  the  case  of  Finch  v.  Squire  (^r),  a  testator,  by  will 

V_ executed  according  to  the  Statute  of  Frauds,  bequeathed  the 

cured^uTOnrfie  ^^1^^®  o^ ^^^  personal  estate,  in  certain  events  (which  happened) 
poor  and  coun-  to  the  defendant  Squire,  upon   trust  to  pay  the  same  to  the 

treasurer  for  the  Society  for  promoting  Christian  Knowledge. 
Under  a  decree  in  the  cause  for  an  account  of  the  personal  estate 
of  the  testator,  it  appeared  by  the  Master's  report,  that  part  of 
the  personal  estate  was  lent  upon  security  of  the  poor  rates  and 
county  rates  for  building  a  goal,  under  Acts  of  Parliament,  giving 
authority  to  borrow  money,  and  assign  the  rates  for  that  purpose* 
The  plaintiff,  the  treasurer  of  that  society,  claimed  the  money  so 
lent  upon  the  poor  rates:  for  whom  it  was  insisted,  they  could 
not  be  considered  a  security  upon  land,  or  within  the  mischief 
of  the  Act  of  9  Geo.  2,  c.  36 ;  as  they  were  only  a  personal  aid, 
and  the  county  rates  only  a  part  of  the  poor  rates,  the  remedy 
for  which  was  a  warrant  of  summons  followed  by  distress,  clearly 
a  personal  remedy :  and  they  distinguished  them  from  the  case 
of  tolls  (a);  but  Sir  WUIiam  Grant,  Master  of  the  Rolls,  decided 
in  favour  of  the  next  of  kin;. observing,  ^' There  is  no  solid 
distinction  between  money  borrowed  upon  such  a  security  as  this, 
and  money  borrowed  upon  turnpike  tolls.  It  is  difficult  to  shew, 
that  a  charity,  by  taking  money  borrowed  upon  the  latter  security, 
takes  any  interest  in  land.  Those  tolls  are  duties  imposed  by 
.  Act  of  Parliament  upon  passengers,  in  respect  of  their  passage 
along  the  road.  The  right  to  collect  these  tolls  gives  no  direct 
interest  in  the  land  itself,  though  an  interest  in  duties  arising  in 
consequence  of  a  passage  along  or  through  the  land.  The  poor- 
rates  are  made  payable  by  those  who  are  occupiers  of  lands, 
tenements  and  hereditaments ;  if  a  man  is  not  occupier  of  lands, 
he  pays  nothing,  unless  he  has  other  property :  but  if  he  has  only 
land,  he  pays  in  respect  of  that  A  very  nice  distinction  was 
taken  for  the  plaintiffi,  that  the  public  make  him  contribute,  as 
having  the  land,  not  on  account  of  the  use  of  the  land.  That 
distinction  is  not  very  perceptible.  In  the  one  case,  the  public 
call  for  the  duty  on  account  of  the  passage  along  the  land,  that  it 
may  be  laid  out  for  the  purpose  of  public  advantage,  the  repairs 
of  roads,  and  facilitating  communication :  in  the  other  case,  they 
actually  burthen  the  lands,  by  burthening  the  occupier  with  the 


{z)  10  Ves.  41.  (a)  Knapp  v.  William^  lant  page. 
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dutj)  for  other  pablic  purposes  of  convenience  and  advantage.  Testamentary 
It  is  true,  they  are  not  raised  out  of  the  land  only :  but  by  far  «^>?^>t^ons 
the  greatest  part  is  raised  out  of  the  land ;  for  the  land  pays  so  of  9  Geo.  2, 

much  rent  in  consequence  of  the  occupier  being  liable  to  the  poor  ^'     

rates:  otherwise  the  landlord  would  have  more  rent  So  all  that  ^"^i^«°* 
is  paid  in  respect  of  the  land,  is  got  from  the  land,  as  much  as 
rent  arises  out  of  the  land  itself.  It  is  more  properly  to  be  said 
to  arise  out  of  the  land,  because  it  is  in  respect  of  the  occupation, 
than  the  tolls  for  the  mere  privilege  of  passing.  As  to  that  part 
of  the  poor  rates,  that  is  raised  out  of  the  personal  property,  it 
cannot  be  distinguished;  I  cannot  divide  and  apportion  the 
security ;  that  so  much  is  to  be  imputed  to  the  produce  of  land ; 
and  so  much  is  from  personal  property.  I  must  take  the  whole. 
They  are  so  blended^  that  it  is  impossible  to  distinguish  them. 
If  the  consequence  of  their  holding  this  security  would  be,  that 
something  real  would  go  to  the  charity,  it  must  fail  altogether. 
That  is  the  necessary  consequence ;  for  it  must  be  the  security  as 
it  stands ;  that  is,  such  a  security  as  charges  the  poor  rates  in  the 
mode  and  manner  in  which  they  are  collected.  Therefore  these 
securities  cannot  pass  to  the  charity*" 

10.  So  in  the  tenth  place,  a  judgment  debt  dile  to  the  testator,  lo.  Judgiiient 
which  in  his  lifetime  had  been  reported  in  a  creditor's  suit  to  be    ^^^ 

an  incumbrance  affecting  the  real  estate  of  the  debtor,  is  within 
the  statute  9  Geo.  2,  c.  36. 

Thus,  in  ColUnsan  v.  Pater  {b\  the  testator  bequeathed  all  the 
residue  of  his  personal  estate  to  trustees  upon  trust  to  convert 
the  same  into  money,  and  invest  the  produce  in  Government 
securities,  and  apply  the  annual  produce  upon  certain  charitable 
purposes;  Part  of  the  testator's  residuary  estate  consisted  of  a 
judgment  debt,  which  was  pftid  out  of  the  proceeds  of  the  sale  of 
the  debtor^s  real  estates,  his  personal  estate  being  insufScient :  the 
question  was,  whether  the  gift  to  charitable  purposes  was  not 
void  so  fiu-  as  respected  the  judgmenty  and  Sir  John  Leach^ 
M.  R*,  decided  in  the  affirmative. 

11.  Another  instance  of  property  within  the  9  Geo.  2,  c*  36,  11.  Profits 
which  shews  the  inclination  of  the    Courts  to  carry  out  the  chaLruTthlf 
intention  of  the  act  to  its  very  letter,  is  the  profits  arising  from   Tiiame*, 
mooring  chains  in  the  river  Thames. 

This  was.  decided  in  Negus  v.  Coulter  (c),  where  the  testator 


(ft)  2  Ru88.  &  M.  344.  (c)  Amb.  367. 
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Testamentarj  being  possessed  of  a  lease  for  years  from  the  Crown,  of  the  right 
wuGJl'^thrstat.  ^  ^y  chains  in  the  river  Thames,  between  Buchy's  Hole  and 
of  9  Geo.  2,      London  Bridge,  for  mooring  of  ships,  and  of  all  profits  arising 

^~ — \ therefrom,  bj  his  will  devised  the  same  to  charitable  uses,  &c. 

Sir  Thomas  Clarke,  M  R.,  held  the  gift  within  the  statute,  it 
being  an  interest  in  the  inheritance,  and  as  much  a  franchise  as  a 
market,  which  might  be  in  other  persons  than  the  ownere  of  the 
soil. 

• 

12.  Wbere  t  12.  In  this  place  it  will  be  proper  to  direct  the  reader's  atten- 
JJ^'JJ^^y^'  tion  to  the  following  rule  of  construction;  that,  where  a  testator 
in  the  first  ID-  mentions  particular  objects  in  his  will,  which  are  in  tlie  first 
tended  with  an  instance  to  enjoy  the  benefit  of  a  bequest,  intended  ultimately  as 
ultimate  cha-     a  ffcneral  charity,  and  which  objects  appear  to  be  more  imme- 

ntable  dwpoji-        »  ^/     ,  •»  .^.  si.     n     ^ 

tion  within  the  diately  withm  his  view  or  intention,  m  such  a  case  the  Court 
"^^^^^  will  support  the  disposition  in  favour  of  the  persons  described, 

though  it  ful  as  a  general  charitable  disposition  within  the  Statute 

of  Mortmain. 

1.  Where  the        1,  Where  the  two  objects  are  not  inseparably  blended. 
noHnse^abiy       Thus,  in  Blandford  V.  FackereH(c)y  Edward  Fackerett,  after 
blended.  providing  by.  his  will  for  a  weekly  payment  of  four  shillings  to 

his  cousin,  James  FackereB,  gave  all  his  real  estate  to  trustees,  in 
trust  to  sell,  and  the  money  arising  from  such  sale,  and  fix>m  the 
sale  of  his  personal  estate,  to  be  laid  out  in  SL  per  cent  consols ; 
the  dividends  to  be  first  applied  in  payment  of  the  annuities,  and 
the  weekly  sums  given  by  his  will,  and  then  to  apply  the  residue 
according  to  a  direction  of  the  testator  in  his  will ;  which  was, 
*^  I  do  hereby  direct,  that,  as  soon  as  conveniently  may  be  after 
my  decease,  a  proper  and  commodious  house  in  the  town  of 
Bridgewater,  shall  be  taken  by  my  trustees  on  lease  or  otherwise, 
at  such  yearly  rent  as  shall  be  agreed  upon,  and  fitted  up  for  a 
school,  for  the  reception  and  education  of  the  children  and 
grandchildren  of  my  relations,  (naming  them),,  as  they  shall 
respectively  attain  their  ages  of  seven  years ;  I  will  and  direct, 
that  my  said  trustees  shall  place  and  clothe  in  the  school,  &c. 
until  their  age  of  fourteen  years,  and  then  to  put  them  appren- 
•  tices,  &c. ;  and  that  my  said  trustees  shall  also  admit  and  take 

into  the  said  school,  such  number  of  boys  and  girls  (the  boys 
being  two  to  one  of  the  girls),  as  the  yearly  income  of  my  trust, 
stock  will  be  sufiicient  to  educate,  after  payment  of  rent,  &c., 

(f)  4  Bro.  C.  C.  894. 
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the  salary  of  masters  and  mistresses,  and  other  purposes  there  Testamentary 


dispositions 


mentioned."     He  then  gave  several  regulations  for  the  charity,  Jj!Xn  the 
and  made  the  trustees  executors.    The  question  was,  whether  of  9  Geo.  2, 
this  charitable  disposition  was  totally,  or  in  what  degree,  void  by 


Stat. 


the  Statute  of  Mortmain:  and  the  Lord  Chancellor  said,  **  The  ^STJ,??!^ 
first  object  of  the  testator  is  to  give  education  to  these  children  «ad  pfeneral 
and  grandchildren,  and  then  that  a  benefit  should  arise  to  others  blei^Sd. 
from  his  bounty.     I  can  only  devise  a  plan  for  the  education 
of  the  objects  of  his  bounty,  and  direct  an  inquiry  who  are  such : 
as  fiir  as  it  tends  to  establish  a  charity  for  general  purposes,  it  is 
void  by  the  Statute  of  Mortmain." 

So  also,  in  Doe  v.  AIdridge{d)y  fVittiam  PhSUps  devised  as 
follows :  **  To  the  Rev.  A.  Aldridge^  late  of  Amesbury^  in  WiU^ 
sktre,  but  now  preacher  at  the  meeting-house,  in  Lyndhwrst^  all, 
&a,  (describing  the  premises),  to  hold  to  him  for  life  only,  upon 
this  express  condition,  that  he  do  and  shall,  without  delay,  after 
my  decease,  settle  and  convey  the  same  to  trustees,  to  take  place 
at  his  decease,  for  the  use  and  support  of  the  preaching  of  the 
Word  of  God,  at  the  meeting  house  at  Lyndhvrst  aforesaid,  for 
ever;  and  in  case  such  preaching  should  be  discontinued,  I  direct 
the  same  to  be  applied  towards  a  school  for  teaching  the  poor 
children  of  Lyndkurst  aforesaid,  for  ever:  and  I  do  hereby  ^ve 
unto  the  said  A.  Aldridye,  fiill  and  absolute  power  and  authority 
to  settle  the  same  accordingly."  Then  followed  a  bequest  of 
money  in  the  fiinds  to  the  same  uses;  legacies  of  lOOL  to  the 
defendant  and  the  other  executor,  for  their  trouble  in  executing 
the  will ;  and  a  bequest  of  the  furniture  in  the  house  in  question 
to  the  defendant  for  life,  with  a  direction  to  settle  the  same  to 
the  use  of  the  succeeding  ministers,  to  go  as  heir  looms :  and 
besides  some  other  legacies,  the  will  contained  the  following 
clauses:  ''And  I  fiirther  expect  that  he  (the  defendant)  will^ 
with  the  help  of  God,  after  my  decease,  without  delay,  settle  and 
forward  every  thing  in  his  power,  to  promote  and  carry  on  the  * 
work  of  God,  at  Lyndhurst  aforesaid,  both  in  his  lifetime  and 
after  his  decease."  **  And,  if  it  should  so  happen  that  I  have 
not  left  any  of  the  aforesaid  legacies  in  a  lawful  and  legal  man- 
ner, to  prevent  any  advantage  being  taken  thereof  I  do  hereby 
give,  devise,  and  bequeath  such  legacy  or  legacies  unto  the  said 
IT.  JDaumer,  and  A.  Aldridge,  in  trusty  to  be  disposed  of  by  them 
at  their  discretion  for  ever."  The  Court  thought  the  point  too 
clear  for  discussion.     For  that,  though  the  subsequent  limitation 


(d)  4  T.  R.  264. 
o2 
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Testtmenuiy  was  void,  the  defendant's  life  estate  was  clearly  good ;  that  the 
**\*P?*'"^  religious  persuasion  of  the  defendant  raised  no  ground  of  objection 
of 9  Geo.  2,       to  his  taking  the  estate;  and  that  the  devise  over  to  the  school, 

in  case  the  preaching  should  be  discontinued,  only  related  to 

the  limitation  after  the  defendant's  death. 


c.  36. 


^irti^r*5?        2-  ^^^  ^™  ^^  determination  in  Grieves  v.  C€ue  (e\  it  ap- 

jectandtlieffe-  pears,  that  if  the  bequest  to  the  persons  named  be  so  blended 

pnrposelnie-  *  ^^  ^®  purpose  of  the  chaiity  as  to  depend  entirely  upon  it, 

p^ly  and  no  inference  of  an  intention  arises  that  a  personal  benefit 

was  meant  for  the  legatees,  independent  of  such  charity;   the 

devise  in  &vour  of  the  persons  described  will  be  considered  an 

indivisible  part  of  the  general  charity,  and  consequently  void. 

A  similar  principle  may  be  collected  from  the  case  of  AUomey 
General  v.  Doxies  {/);  namely,  that  where  the  primary  gift  is 
void  by  the  Statute  of  Mortmidn,  and  a  secondary  gift  is  made, 
which,  standing  by  itself,  would  be  good,  but  which  is  so  blended 
with  the  primary  gift  as  to  make  a  component  part  of  it ;  in  such 
case  the  secondary  gift  fmls  alsa 

Thus  also,  in  the  case  of  Attorney  General  v.  Hinxman  (g)* 
There  James  Hinxman^  by  will,  in  1814,  devised  a  messuage  and 
premises,  called  WdldingSf  to  Martha  Broum  for  life,  if  she  con- 
tinued unmarried ;  and  after  her  decease  or  marriage,  he  devised 
the  same  to  his  executors,  in  trust,  that  the  same  might  be  ap- 
propriated to  the  use  of  the  master  that  might  be  appointed  to  a 
school,  for  the  instruction  of  poor  persons  belonging  to  the  parish 
of  Week,  for  so  long,  a  time  as  his  interest  therein  should  continue. 
He  desired  his  executors,  out  of  his  personal  estate,  to  put  this 
house  into  decent  and  habitable  repair ;  and,  till  that  was  done, 
Martha  Braum  was  to  be  permitted  to  reside  in  the  house  in 
which  she  then  lived.  The  will  contained,  in  a  subsequent  part, 
the  following  .clause:  **And  I  do  desire  and  direct,  that  my 
executors,  hereinafter  named,  shall  lay  apart  from  my  personal 
estate,  the  sum  of  2,000/.,  and  invest  the  same  in  the  purchase  of 
stock,  in  the  names  of  the  minuter,  churchwardens,  and  overseers 
of  the  poor  of  the  parish  of  Week  aforesud,  upon  trust,  that  they, 
the  said  minister,  churchwardens,  and  overseers,  do  pay  and 
apply  the  interest,  dividends,  and  produce,  of  so  much  thereof  as 
they  may  think  necessary,  in  procuring  a  master  and  mistress  for 
instructing  poor  children  in  reading,  writing,  .and  needlework, 

(«)  If^ra,  j>.  1 145.  (gr)  2  Jac.  &  Wal.  370. 

(/)  in/hz,  «ect.  iv. 
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and  bringing  them  up  in  the  principles  of  the  Established  Church,  Testamentarj 


ditpositioni 


and  keciping  the  school-house  in  decent  repair:  and  upon  this  ^"^^J 
farther  trust,  that  they  do  pay,  apply,  and  distribute,  the  residue,  of  9  Gea  2, 
if  any,  of  the  said  interest  after  produce,  and  payment  of  the  ^ 


Stat 


expenses  of  the  said  school  as  aforesaid,  unto  and  amongst  such  ^^||'J!£J^ 
poor  families  and  persons,  parishioners  of  and  resident  in  Week  and  j^nerai 
aforesaid,  at  such  times,  and  in  such  proportions,  as  the  said  uendad. 
minister,  churchwardens,  and  overseers  shall  think  proper."  By 
a  codicil,  alluding  to  the  "will,  as  '^  minutes  of  instructions  in 
writing  for  his  will,''  he  gave  the  residue  of  his  estate  and  effects 
to  H*  S,  2>.  Kinff;  and  he  gave  to  his  executors  the  sum  of 
1,000/.  in  aid  of  the  sum  of  2fiOOL  he  had  directed  to  be 
appropriated  for  the  endowment  or  purposes  of  a  school  for 
children,  in  manner  in  such  minutes  mentioned.  The  house 
called  fFaldaiffs  was  of  copyhold  tenure,  held  for  three  lives;  and 
the  testator  had,  previously  to  making  his  will,  by  deed  dated  in 
June,  1811,  covenanted  to  surrender  it  to  the  use  of  H.  S.  2>« 
jSm^,  his  heirs  and  assigns,  upon  trust,  for  himself  for  his  life,  and 
after  his  death,  to  the  proper  use  of  H.  S.  2>.  J?m^,  for  his  life, 
and  the  lives  for  which  it  was  held ;  Kingy  by  the  same  deed, 
covenanting  to  devote  his  time  to  the  management  of  the  testa- 
tor's business.  The  testator  surrendered  the  house  pursuant  to 
his  covenant;  the  surrender  being,  as  it  was  stated,  subsequent 
to  the  date  of  his  will  He  died  in  1814,  and  King  was  soon 
afterwards  admitted*  The  present  information  was  filed  to  have 
the  SfiOOL  l^acy  applied  to  the  charitable  purposes  directed  in 
the  wilL  The  question  was,  whether  there  was  such  a  connection 
between  the  devise  of  the  reversionary  interest  in  the  house, 
which  was  void  by  the  Statute  of  Mortmain,  and  the  pecuniary 
legacy  as  to  occasion  a  fiiilure  of  the  latter.  The  Master  of  the 
Rolls  observed :  ^  The  question  may  be  considered  rather  as  one 
of  construction,  than  as  involving  any  controverted  point  of  law; 
for  it  is  admitted,  that  if  the  legacy  be  inseparably  connected 
with  the  primary  gift,  which  is  a  devise  of  land,  and  therefore 
void  by  the  Statute  of  Mortmmn,  the  legacy  must  also  fail ;  on 
the  other  hand,  it  cannot  be  denied,  that  if  we  could,  in  any  way, 
separate  the  bequest  from  the  devise,  it  might  stand.  This, 
I  think,  is  the  fiur  result  of  the  argument  on  the  law ;  and  taking 
that  to  be  settled,  we  have  to  consider  whether  this  is  a  con- 
nected or  a  separate  bequest  in  favour  of  a  charity ;  and  though 
the  Court  would  certainly  feel  a  strong  disposition  to  effectuate 
the  purposes  of  the  testator,  yet  I  do  not  know  that  it  is  inclined 
to  refuse  to  parties  the  benefit  of  the  statute;   for  we  must 
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remember  that  it  is  the  policy  of  the  law  which  prevents  these 
applications  of  property :  it  is  a  question  between  the  statute  on 
the  one  side,  and  the  charitable  design  of  the  testator  on  the 
other.  The  testator,  after  the  death  or  marriage  of  Martha  Brown, 
ffxes  the  house  caUed  Waldings  to  his  executCHrs,  in  trust  to  be 
appropriated  to  the  use  of  the  schoolmaster  that  may  be  appointed. 
This  is  a  disposition  of  the  remainder  expectant  on  the  determi- 
nation of  the  life  estate,  under  which  the  master  would  be  entitled 
to  call  for  the  benefit  and  enjoyment  of  the  house.  It  was  giTen 
for  so  long  a  time  as  his  interest  should  continue ;  it  seems  that 
it  was  a  copyhold  for  lives,  and  I  suppose  might  be  renewed; 
thus  it  was  to  be  permanently  devoted  to  the  use  of  the  master. 
That  devise  is  undoubtedly  bad;  whether  it  was  or  was  not 
revoked  on  the  fietce  of  the  will,  it  is  .bad."  With  reference  to 
the  gift  of  the  residue,  his  Honor  observed,  that  the  authorities 
showed  that  where  the  first  gift  was  to  a  void  charity,  and  the 
quantity  undefined,  the  bequest  of  the  residue  failed ;.  and  after 
citing  the  cases  of  AUomey  General  v.  Dames  (A),  and  Chapman 
V.  Brawn  (t),  he  decided  that  the  bequest  for  the  benefit  of  the 
school  was  so  connected  with  the  primary  gift  that  it  failed;  and 
the  amount  to  be  thus  appropriated  being  unascertained,  the  gift 
of  the  residue,  which  depended  upon  it,-  was  also  void« 

In  the  later  case  of  JMce  v.  Hathawajf  (J)y  the  donor  by 
bargain  and  sale  dated  the  21st  of  July,  1820,  conveyed  real 
estate  to  trustees  to  charitable  uses:  the  deed  was  enrolled  a  few 
days  after  the  execution,  but  the  donor  died  within  twelve  calen- 
dar months  afler.  By  will  dated  the  25th  of  the  same  Jufy, 
reciting  the  deed,  and  that  he  was  desirous  of  bequeathing  a 
competent  sum  for  supporting  the  chari^,  the  donor  directed  his 
executors  to  transfer  30,00021  three  per  cent  consols  into  trustees' 
names,  the  dividends  to  be  under  the  management  of  the  tnistees, 
and  to  be  applied  for  furthering  the  charitable  purposes  of  the 
deed.  The  deed  being  void  under  the  Mortmain  Act,  Sir  John 
Leachy  y.  C„  decided  that  the  pecuniary  bequest  depending  on 
the  validity  of  the  deed  had  failed  alsa 

SjJCT.  IV,  Of  testamentary  Dispositions  not  within  the 

Statute  of  9  Geo.  2,  c.  36. 

In  the  following  section,  we  proceed  to  consider  those  testa- 
mentary dispositions,  which  are  not  within  the  restrictions  of  the 


(A)  Infra^  sect,  iv,- 
(t)  Infra^ih. 


(J)  Mad.  &  Geld.  304 ;  see  alao  AU. 
Gen.  T,  Hodgson^  10  Jur.  300. 
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9  Gea  2,  c.  36.     It  is  almost  unnecessary  to  premise,  that  all  Testamentary 
bequests  to  charitable  or  public  purposes,  of  money  and  other  duposHions  to 
personal  estate,  not  partaking  of  the  nature  of  or  otherwise  within  the  stat. 
afiecting  real  estate,  as  shewn  in  the  preceding  section,  are  of 36?^^' 

valid;  and  of  this,  almost  all  the  cases  on  charitable  uses, 

{H^esent  eza;mple& 

1.  We  pass  on  to  consider  those  cases  of  bequests  to  charitable  \  Where  the 
uses^  wherein  the  obligation  upon  the  trustees  to  realize  the  invest  in  real 
money  bequeathed  is  not  imperative  or  directory ^  but  it  is  merely  ?"^*®  **.  "°*, 
left  to  their  ducretixm;  in  the  former  case,  the  dispositions  are  discretionu-y. 
void;  in  the  latter,  they  have  been  supported,  upon  the  prin- 
ciple that  the  trustees  or  executors  in  whom  the  discretion,  is 
vested,  are  not  to  be  presumed  desirous,  or  at  least  ought  not 
to  be  permitted,  to  exercise  that  discretion,  to  the  prejudice 
oflegatees. 

The  object  of  the  Court,  therefore,  in  such  cases,  is,  first,  to  Insuncos 
determine  the  meaning  of  the  dispositions ;  and  here  we  present  ^ 
the  reader  with  a  few  instances,  wherein  the  words  of  the  bequest  imperative. 
have  been  considered  as  imposing  an  imperative  obligation  upon 
the  trustees  to  invest  the  funds  in  real  estate. 

Thus,  in  EngKth  v.  Ord  (A),  John  EngUsh,  by  his  will  gave  his 
debts^  securities  and  ready  money,  to  trustees,  in  trust  until  they 
could  meet  with  a  purchase  of  lands,  and  should  actually  pur- 
chase the  same,  to  pay  the  interest  of  *120/.  among  such  poor  and 
necesriious  persons,  inhabitants  in  the  town  of  ^.  as  his  executors 
flhould  think  proper  objects  of  charity:  and  the  testator  willed 
that  the  trustees,  so  soon  as  they  could  meet  with  a  suitable  pur- 
chase, should  lay  out  120iL  in  the  purchase  of  an  absolute  estate 
of  inheritance,  in  messuages,  lands,  &c.,  to  be  settled  in  trustees 
for  ever,  in  trust  to  pay  the  rents,  &c.  Sir  T.  Clarke,  M.  R., 
said,  that  the  Lord  Chancellor  declared,  that  he  did  not  think 
the  case  of  Grimmett  v.  Grimmett  (Z),  clear,  and  that  if  there  had 
been  express  words  of  direction  to  trustees  to  invest,  &c,  it  would 
be  within  the  statute.  He  was  of  opinion  that  the  second  clause 
was  directory,  and  not  discretionary,  and  he  was  not  for  carrying 
the  case  further  than  Grimmetfa;  and  therefore  decreed  tl^e 
devise  void. 

So,  in  the  case  of  Grieves  v.  Case  (m),  a  testatrix  having  endowed 
the  chapel  of  Fakenham,  directed  by  her  will  that  60021  should 


(A)  H^more,  181.  (m)  4  Bro<  C.  C.  67;  1  Yes.  jun. 

(i) /i|^p.  1150.  448. 
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Testamentary  be  invested  in  freehold  landsy  or  copyhold  with  fine  certain,  and 
^Mit'^not**^  the  rents  applied  to  pay  some  small  annuities.  All  the  residne 
within  the  Stat,  she  directed  to  be  paid  in  equal  moieties,  one  to  her  frien^ 
c.  36.  ^  '  T.  Mendham  for  life,  the  other  to  her  irieiid  fltutavgh  for  life. 
Instances  *^^  *^^  ^®  death  oi  Mendham^  one-third  part  of  the  interest  or 

where  direction  rents  to  be  paid  to  the  preacher  or  teacher,  who  should  statedly 
perative.  '  officiate  in  the  chapel  at  Bristow,  belonging  to  Mendham:  the 
two  remaining  thirds  to  Eastaugh  for  life,  he  and  the  said 
preacher  exchanging  upon  the  Lord's  day  alternately,  the  one  at 
Fakenham  the  other  at  Bristaw;  provided  that  Mendham  and 
JEastauffh  did  not  voluntarily  withdraw  from  and  refuse  officiating, 
when  able,  at  the  said  Fakenham  chapel  aa  usual ;  if  they  did  the 
phare  of  him  or  them,  during  such  recess,  to  cease  and  go  to  the 
preachers  appointed  in  his  or  their  room ;  and  after  the  death  of 
the  survivor  of  Mendham  and  Eastaugh^  the  interest  or  rents  to 
be  paid  for  ever  to  the  successive  preachers  who  should  be  chosen 
by  the  trustees  of  Fakenham^  and  the  trustees  and  mi^or  part  of 
the  communicants  of  MeiidhanCs  cliapel,  at  Bristaw,  Provided 
also,  that  in  case  of  EastaugKs  apostacy,  he  should  take  nothing 
under  the  devise.  The  bill  was  filed  by  the  testatrix's  co-heiresses, 
and  a  decree,  which  had  been  made  by  Lord  TTiurlow,  contained 
^  declaration,  that  the  devise  was. not  to  be  considered  void,  so 
far  as  it  respected  the  immediate  annuitants.  Upon  farther  di-* 
rections,  two  questions  were  made ;  whether,  in  order  to  snpport 
this  charity,  it  was  not  possible  to  consider  the  trustees,  as  not 
bound  to  lay  out  the  fund  in  land :  and  if  not,  whether  the 
interests  of  Mendham  and  Eastattgh  could  be  maintained,  as 
being  separated  from  the  charitable  trust,  and  intended  as  a  per- 
sonal bounty  aud  favour  to  them.  Eyre^  Lord  Commissioner,  in 
deciding,  said,  ^<  The  question  made  by  the  Attorney  General, 
must  be  first  noticed,  whether  this  can  be  a  good  disposition  to  a 
charitable  use,  in  respect  of  it  being  possible  to  lay  out  the  frind 
otherwise  than  in  land.  For  that  Grimmett  v.  Grimmett  (n),  was 
cited.  The  whole  of  that  ca^e  rests  upon  a  critical  comparison 
of  words.  The  words  in  that  case  were,  ^such  purchase  as  is  to 
the  satisfaction  of  the  trustees.'  If  the  question  could  be  rested 
upon  the  similarity  or  synonymy  of  the  two  cases,  it  would  be  a 
fair  argument  But  I  think,  without  saying  whether  I  approve 
of  that  case  or  not,  that  this  is  substantially  distinguishable ;  and 
upon  the  ground  stated  by  Lord  Hardwieke  there :   for  he  sayS| 

if  it  had  been  a  disposition  of  money  to  be  laid  out  in  land,  he 

— , 

(n)  Infra,  ji.  1150, 
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sboold  have  been  obliged  to  have  said,  it  was  within  the  statute.  Testamentary 
Now,  this  is  that  very  case.     Therefore  the  case  cited  will  not  cte*^^^  ^ 
apply ;   and  it  stands  upon  so  much  nicety,  that  it  is  ;not  proper  within  tbe  stat 
to  extend  it  to  cases,  in  which  every  part  of  the  circumstances  of  c.  36.  ^ 
that  case  do  not  occur.     This  devise  therefore  is  void  within  the  insunce* 
Statute  of  Mortmain.     The  next  consideration  is,  whether  these  where  direction 
two  persons  are  to  be  considered  as  having  an  interest  detached  perAtive. 
from  the  trust,  so  as  to  be  separated  from  the  trust,  though  that 
should  be  condemned?    I  am  of  opinion,  that  if  the  personal 
boun^  cannot  be  totally  separated  from  the  general  object,  in 
respect  of  which  they  are  to  have  that  preference,  it  is  not 
sufficient    It  was  manifestly  her  intention  to  make  a  general 
provision  for  the  two  chapels ;  to  suspend  that  as  to  one  till  the 
death  of  Mendham,  and  coiitinue  it  as  to  the  other  fix)m  the 
moment  of  her  death,  and  during  his  whole  life;  and  conse- 
quently there  is  a  charitable  use  subsisting  from  the  moment  of 
her  death  as  to  Fixkenham  chapel;  and  these  persons  have  this 
bounty  only,  in  respect  of  that  charitable  disposition.     Conse- 
quendy  their  estate  cannot  be  separated  from  the  trust;  and  if 
that  fiiils,  this,  which  is  a  part  of  it,  must  also  fiuL    Therefore 
the  whole  of  this  disposition  after  the  annuities,  vrill  fidl  under 
the  general  objection  of  a  disposition  of  money  to  be  laid  out 
.  in  land  for  a  charitable  use."     Ashurst,  Lord  Commissioner, 
concurred* 

To  the  preceding  cases  that  of  Kirkbank  v.  Hudson  (o)  may  be 
added.  In  that  case  Jftichard  Dickenson  bequeathed  the  residue 
of  his  personal  estate  to  be  a  perpetual  endowment  or  main- 
tenance for  two  schools,  and  he  appointed  ThomcLS  and  Samuel 
ffudson  (trustees),  and  the  survivor  of  them,  and  the  rectors  for 
the  time  being  of  the  parishes  in  which  the  schools  were  and 
their  successors  for  ever  patrons  of  such  schools,  with  certain 
directions  as  to  their  conduct;  and  proceeded  thus:  ^' I  recom- 
mend that  at  a  convenient  time  my  money  shall  be  collected 
together,  and  laid  out  in  tbe  purchase  of  a  freehold  messuage  and 
tenement,  or  lands  which  are  freehold,  to  be  a  perpetual  endow- 
ment for  tlie  two  schools.*'  The  next  of  kin  of  the  testator  filed 
their  bill  to  obtain  a  declaration  by  the  Coqrt  that  the  bequest 
was  void,  and  for  an  account,  &c.  Rxchards^  Chief  Baron,  upon 
the  words  of  the  will  above  stated,  observed,  that  the  question 
entirely  turned  upoii  the  construction,  whether  the  words  were 
mandatory  upon  the  trustees,  and  that  they  must,  in  a)l  events, 


((?)  7  FrL  Ex.  Rep.  21!^. 
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lay  out  the  money  in  lands;  or  whether  they  might  not  so  lay  it 
out,  if  they  should  not  think  it  advisable.  If  they  were  obliged 
80  to  lay  out  the  money,  the  bequest  would  be  void  certainly ; 
i^  on  the  other  hand,  an  option  had  been  given  to  the  executors, 
it  was  hardly  necessary  to  say,  that  they  might  legally  give  effect 
to  the  bequest:  and. after  commenting  on  the  cases  upon  the 
construction  of  the  word  ^^  recommend,'*  the  Chief  Baron  con- 
sidered the  case  in  question  within  all  those  which  had  been 
considered  cases  of  trust,  and  which  must  be  executed. 

In  Pritchard  v.  Arbauin  ( />),  the  bequest  was  of  the  remainder 
of  a  sum  in  the  three  per  cenL  consob^  upon  trust  to  sell  the  same 
when  an  opportunity  offered  for  buUding  a  chapel  for  the  worship 
of  the  New  Church,  (meaning  a  church  for  worship  according  to 
the  doctrines  of  Swedenborg)  and  to  contribute  the  same  towards 
the  building  and  its  support  The  Master  found  that  there  was 
at  the  date  of  the  will  no  chapel  of  the  '^  New  Church"  built  on 
freehold  ground,  but  that  two  had  been  built  nnce.  Sir  John 
Leach,  M.  R.,  decided  that  the  bequest  was  void,  upon  the 
authority  of  Attorney  General  v.  Davies  (q),  and  observing  that  it 
was  a  settled  rule,  that  a  direction  to  build  was  to  be  considered 
as  including  a  direction  to  purchase  land  for  the  purpose,  unless 
the  testator  pointed  to  land  already  in  mortmain. 

In  Mann  v.  BurKngham  (r),  the  testator  directed  the  executors 
to  purchase  so  much  freehold  land  as  could  be  bought  for  10021, 
for  a  charitable  purpose,  adding,  in  case  land  could  not  be  con- 
veniently purchased  within  twelve  months  after  the  testator's 
decease,  to  pay  twenty  shillings  per  quarter  for  such  charitable 
purpose  until  such  purchase  could  be  made.  Lord  Lanydak, 
M.  B.,  held  that  this  bequest  did  not  give  the  executors  such  a 
discretion  as  to  take  the  gift  out  of  the  Mortmain  Act 

In  Mather  v.  Scott  (i),  a  testator  gave  the  residue  of  his  per- 
sonal estate  to  his  executors  and  other  persons,  with  a  request 
that  they  would  entreat  the  Lord  of  the  Manor  ofDevonport  to 
grant  a  spot  of  ground  suitable  for  the  erection  of  dwellings  to  be 
appropriated  to  a  charitable  purpose.  Lord  Lanydale,  M.  R., 
held  that  the  bequest  did  not  clearly  exclude  a.piuxrhase  of  the 
land,  and  that  even  if  it  did,  it  was  void  under  the  Mortmain 
Act 

We  now  add  some  cases  as  instances  in  which  the  bequest 


(p)  3  Ru88  466. 
(S)  9  Ves.  544. 


(r)  1  Keen.  235. 
(«)  2  Keen.  172. 
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has  been  considered  as  giving  a  discretion  to  the  trustees  or  TcatameDtary 
executors.  ^^^  •" 

charity  Dot 

In  SorreAy  y.  HoUins  {t),  John  NayloTy  in  1738,  bequeathed  as  within  the  stat. 
follows ;  **  I  will  and  desire  that  my  ezecatorB^  widiin  twelve  ^  3^  ^'  ' 
months  after  my  death,  do  settle  and  secure  by  purchase  of  lands  wher©  direr. 
of  inheritance,  or  otiierwise,  as  they  shall  be  advised,  out  of  my  tion  to  realise 
personal  estate,  one  annui^  of  50L  to  be  paid  yearly  and  di&-  ^ 
tributed  for  ever  by  my  executors^  their  heirs  and  assigns,  among 
the  poor  and  indigent  people  of  Leeke,  in  the  county  of  Stafford, 
in  such  manner  as  they  shall  think  fit:  and  my  will  also  is,  that 
my  executors  do  settle  and  secure  one  other  annuity  of  6L  to  be 
paid  yearly  to  the  vicar  of  Leeke  for  ever,  for  preaching  an  annual 
sermon  on  every  12  th  day  of  October ^     The  testator  gave  the 
residue  of  his  personal  estate  to  be  equally  divided  between  his 
sisters  Sorreaby  and  HoUins.  Itord Hardwiehe,  C,  observed,  ''The 
only  question  in  this  case  is,  whether  the  devise  of  the  two 
annuities  of  50^1  and  6L  to  charitable  uses  is  void  by  the  late 
Statute  of  Mortmain  ?    It  is  insisted  by  the  plaintifis  the  resi- 
duary legatees,  that  it  is  void,  because  the  direction  of  the  devise 
is  to  setde  and  secure  the  annuity  by  a  trust  of  lands  of  inherit- 
ance ;  a^d  thou^  the  words  or  othertoise  are  added,  they  will 
not  vary  the  case ;  for  the  testator^s  intention  was,  to  give  the 
amiuity  out  of  lands  of  inheritance.     But  I  am  of  opinion,  upon 
this  Act  of  Parliament,  that  this  bequest  was  not  void,  and  that 
there  is  no  authority  to  construe  it  void,  if  by  law  it  can  possibly 
be  made  good.    Though  there  is  a  clause  to  prohibit  money 
being  laid  out  in  lands,  to  such  purposes  as  would  make  them 
unalienable,  yet  there  is  no  restriction  whatsoever  upon  any  one 
from  leaving  a  sum  of  money  by  will  or  any  other  personal  estate, 
to  charitable  uses,  provided  it  be  to  be  continued  as  a  personalty, 
and  the  executors  or  trustees  are  not  obliged  or  under  a  necessity  of 
laying  it  out  in  land,  by  virtue  of  any  direction  of  the  testator 
for  that  purpose.     Consider  then,  whether  this  clause  and  devise 
in  the  will  fall  within  the  restraint  and  prohibition  of  the  statute. 
In  the  first  words,  they  do  fidl  within  them,  for  the  testator 
directs  that  hb  executors  shall  settle  and  assure,  by  purchase  of 
lands  of  inheritance:  and  if  he  had  rested  upon  such  first  words, 
the  devise  had  been  clearly  void;  but  then  he  goes  on  in  the 
disjunctive,  or  otherwise  as  my  executors  shall  be  advised:  and  if 
a  devise  in  a  will  is  in  the  disjunctive,  and  leaves  the  executors 
two  methods  to  do  a  particular  thing,  the  one  lawful,  the  other 
^ .                                                    , 

(0  9  Mod.  221 ;  August  6th,  1740,  Highm.  174. 


1150  Of  Testarnentary  Dispositions         [Ch.  xix. 

Tesumentary  prohibited  by  law,  can  aoy  Court  iay,  because  one  method  ib 
dispositions  to  unlawful  therefore  the  other  is  so,  and  the  whole  bequest  is  void? 
within  the  Stat.  No>  for  if  One  bequest  is  lawful,  that  shall  be  pursued  and  take 
^^36^*^  ^'      efiect    I  am  of  opinion  upon  the  whole,  that  there  is  nothing 

^j^r-~T: that  makes  this  bequest  void  in  every  point,  but  that  it  is  good 

tion  to  realise  is  in  that  way  which  the  law  does  not  forbid.  But  I  would  not 
discretionary.     ^^^^  j^  questioned,  if  a  man  should  by  his  will  direct  a  sum  of 

money  to  be  laid  out  in  land,  or  upon  rent-charge  to  be  secured 
upon  land  for  any  charity,  and,  in  the  meantime,  till  it  can  be 
laid  out,  to  be  invested  in  government  securities,  for  the  benefit 
of  the  charity,  but  that  that  bequest  wiQ  be  void ;  because  the 
final  end  and  intention  of  such  testator  wasi,  to  dispose  of  his 
money  in  land,  and  the  investiture  of  it  in  government  and  per- 
sonal securities  was  but  to  secure  it  till  a  proper  purchase  of 
lands  or  rent-charge  offered*  As  to  the  annuity  of  521,  there  are 
fewer  objections  to  that  than  to  the  other,  for  there  is  no  direc- 
tion at  all  for  any  money  or  personal  estate  to  be  laid  out  in 
land,  for  the  executors  are  only  willed  to  secure  andisettle  5L  a 
year  for  the  purpose  there  mentioned ;  and  it  must  be  secured 
upon  a  personal  fund,  consistent  with  the  will  and  intention  of 
the  testator,  and  not  contradictory  to  the  words  of  the  Act  of 
Parliament :  It  is  often  said  in  old  books  by  the  Judges,  that  *^I  was 
by  at  the  making  of  the  Act  of  Parliament,  and  the  meaning  and 
intention  of  it  was  then  said  to  be  this  or  that  ;*'  so  I  was  by  at 
the  making  of  this  statute,  and  it  was  at  that  very  time  said  by 
the  l^islators,  that  it  would  not  hinder  any  charitable  distribution 
of  personal  estate."  His  Lordship  accordingly  decreed  that  the 
devise  was  good,  and  that  the  money  should  be  invested  in  South 
Sea  stock,  for  the  charitable  purposes  mentioned  in  the  will. 

So  in  the  case  of  Gritnmett  v.  Grimmett  (m),  WUliam  Grimmett 
devised  to  his  brother  J.  Grimmett  20/1  a  year  for  life,  to  be  paid 
half-yearly,  out  of  the  interest  money  in  the  public  funds,  or 
mortgages,  or  any  his  real  or  personal  estates  of  which  he  should 
stand  invested ;  and  gave  the  residue  of  his  real  and  personal 
estates  to  his  wife  for  life,  and  to  dispose  of  at  her  death ;  and 
then  directed  the  remainder  of  his  estate  after  his  wife's  death  to 
be  divided  into  twenty-four  parts  \  nineteen  of  which  he  disposed 
of:  and  by  codicil  directed  the  remaining  five  twenty-fourths, 
after  the  death  of  his  wife,  and  payment  of  his  debts  and  legacies, 
and  also  20h  a  year  afler  the  death  of  his  brother,  to  be  applied 
in  clothing  and  educating  twenty  poor  boys,  sons  of  parishioners 

(u)  Amb.  210. 
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of  Brighthehmtane  in  Susmcx,  Id  the  principles  of  the  Protestuit  Testamentary 
reliffion,  ainreeably  to  the  national  and  Established  Church  of  *8p«»ti<»»  ^ 

^o       '    ^D  J     ^  .  •  chanty  Dot 

England^  and  in  reading,  writing,  arithmetic,  merchants'  accounts,  within  the  ttat 
and  navigation;  none  to  be  admitted  after  eight,  or  continue  ^35.  '^' 
after  fifteen.  And  his  will  and  pleasure  was  expressed*  to  be,  where  direc- 
that  the  five  twenty-fi)urths  of  his.  estate,  afl:er  his  debts  and  tiontorealiieis 
l^acies  paid,  together  with  the  20Z.  a  year  afl«r  the  death  of  his  ***'^®*'**'*"y* 
brother,  or  which  should  be  deemed  as  an  equivalent  to  the  20L 
a  year  (570£  to  be  invested  in  some  of  the  public  fimds,  where 
there  was  a  parliamentary  security),  to  stand  in  the  name  of  trus- 
tees, until  the  whole  could  be  laid  out  in  the  purchase  of  land  to  the 
satisfaction  of  the  governors  and  trustees  (whom  he  appointed), 
which  lands  were  directed  to  be  purchase  in  the  iiames  of  the 
tnistees  to  the  uses  aforesaid :  viz,  the  interest,  profits  and  rents 
of  the  five  twenty-fourths  of  his  estate,  together  with  the  interest, 
profits  and  rents  of  the  said  57021  after  the  death  of  his  mother, 
or  the  lands  which  should  be  purchased  therewith,  should  be 
applied  annually  for  ever  in  clothing  and  educating  tweuty  poor 
boys  as  aforesaid*  The  testator  left  no  real  estate.  Lord  Hard- 
tpicke,  C,  in  giving  judgment,  said,  ^*  This  is  not  a  dear  case; 
The  question  is,  if  this  is  a  good  and  valid  disposition  of  the 
5702.  and  five  twenty-fourths  of  the  remainder  of  the  testator's 
estate,  or  void  by  the  Statute  of  Mortmain  ?  I  think  it  would  be 
a  hard  construction  to  say  such  a  charitable  bequest  is  void  by 
the  statute.  If  a  peraon  directs  money  to  be  laid  out  in  lands  for 
a  charitable  use,  it  would  be  void,  although  the  Court  would 
order  the  money  to  be  placed  in  the  fiinds  till  the  purchase  is 
made*  So,  where  a  man  ^ves  it  in  such  a  manner,  that  the  land 
to  be  purchased  is  the  final  end  and  thing  given.  But  where 
there  is  sufficient  room  for  the  Court  to  say,  there  is  a  discretion- 
ary power  in  the  trustees  to  lay  the  money  out  one  way  or  other, 
either  in  the  fimds  or  in  lands,  I  have  determined  such  a  devise 
to  be  good,  as  in  Sorresby  v.  HoUins  {v\  and  Grayson  v.  Atkinson, 
7th  Nooember,  1752  (to).  I  am  of  opinion  there  is  room  to  con- 
strue this  bequest  with  such  latitude.  I  do  not  lay  any  weight 
on  the  directions  to  place  the  money  in  the  funds  in  the  first 
place ;  for  that  would  be  to  make  the  validity  of  a  will  to  depend 
upon  the  order  of  the  words.  The  direction  is  tq  place  the 
money  in  the  fiinds,  until  laid  out  in  lands  to  the  satisfaction  of 
the  trustees.    When  can  that  be  ?    Not  while  the  statute  is  in 

(o)  Supra^  p.  1149.  Widmore  v.  Woodrqffe^  Amb.  636; 

(kt)  See  observations  upon  it  in      I  Bro.  C.  C.  13,  note. 
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Testamentary    force.     Suppose  it  had  been,  till  by  law  it  may  be,  such  bequest' 
dnpoaitioDs  to    ^ould  be  ffood-    Those  words  must  mean,  when  the  trustees 

chanty  not  ^      ,        , 

within  the  stat.  approve  of  laying  it  out ;  that  cannot  be  while  the  Statute  of 
0^36?**'*  ^'       Mortmain  is  in  force;  it  would  be  to  act  contrary  to  their  trust 

It  was  said,  the  rule  of  construction  as  to  a  devise  of  money  to 

be  laid  out  in  lands,  is  the  same  now  as  it  was  before  the  Statute 
of  Mortmain.  That  is  true.  But  suppose  the  trustees  in  this 
case  would  not  act,  the  trust  would  devolve  on  the  Court,  and 
I  would  order  the  money  to  be  placed  in  the  funds,  and  not 
invested  in  lands." 

In  the  case  of  the  Attorney  General  v.  GoddaTd{x\  the  testator 
bequeathed  1,00021  India  annuities  to  trustees  upon  trust  to  pay 
the  interest  to  the  officiating  minister  for  the  time  being  of  a 
certain  chapel,  and  in  conclusion  added,  *^  Lastly,  as  mohey  is 
of  more  uncertain  value  than  land,  I  do  also  give  them  (meaning 
the  trustees)  power  to  make  such  purchase  as  they  shall  think 
best  for  perpetuating  the  gift"  A  question  arose,  whether  this 
clause  did  not  bring  the  gifts  within  the  Mortmain  Acts,  and  Sir 
Thomas  Plumer,  M.  R.,  considering  the  leaning  of  the  Court 
in  favour  of  charities,  was  of  opinion  that  the  bequest  was  good, 
as  not  amounting  to  a  direction  to  the  trustees  to  purchase,  but 
merely  giving  them  a  discretion. 

2.  l^d,  or  2.  The  next  exception  out  of  the  act  of  9  Cfeo.  2,  c.  36,  is  that 

laWoutln Und,  ®^  *  devisc  of  real  estate,  or  money  to  be  laid  out  in  real  estate, 
for  the  benefit  for  the  benefit  of  Queen  Ann^s  bounty,  and  which  is  by  virtue 
Ann*s  bounty,    ot  a  special  enactment  in  the  43  Geo.  3,  c.  107. 

Before  the  passing  of  the  latter  act,  such  testamentary  gifts 
were  deemed  within  the  operation  of  9  Geo.  2,  c.  36. 

Thus,  in  the  case  of  Widmore  v.  Woodrqffe  (y\  Richard  Wid- 
mare^  by  will,  in  1764,  gave  to  the  corporation  of  Queen  Pirn's 
bounty  the  sum  of  100/1  of  lawful  money  of  Great  Britain,  to 
augment  some  poor  vicarage  in  the  county  of  Bucks  or  South-- 
ampton.  The  question  was,  whether  the  legacy  was  within 
the  Statute  of  Mortmain,  as  the  governors  were  bound  by  certain 
rules  made  by  them,  and  confirmed  by  the  King  under  the  great 
seal  to  lay  it  out  in  the  purchase  of  land:  and  an  additional 
(question  arose,  whether  the  Crown,  under  the  reservation  in  the 
charter,  might  not  make  a  new  law  to  enable  the  corporation  to 


(x)   1  Turn.  &  Ru88.  84S4  see         (y)  Amb.  636;   1  Bro.  C.  C.  13, 
Johnston   ▼.   Sunnm,    3  Mad.  457,      note. 
in/ra. 
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take  legacies  without  being  bound  to  lay  them  oiit  in  land ;  and  Twtamentary  ^ 
if  such  new  law  were  made,  whether  it  would  not  extend  to  this  diipontiong  to 

'     ,  .     cbanty  not 

case.     Upon  the  main  question,  the  Chancellor  expressed  his  within  the  stat. 
clear  opinion  that  the  legsicj  could  not  be  supported,  because  it  ^3^     '  ' 
must  of  necessity  be  hud  out  in  land;   and  observed,  that  the  j^and  or  money 
charter  of  rules  confirmed  by  the  Crown  reserved  power  to  alter,  to  Queen 
vary,  and  make  new  laws;  but  that  those  rules  were  in  force     ^*      °^' 
until  altered;  and,  upon  the  second  question,  he  said,  he  had 
no  doubt  the  Crown  might  alter  and  make  new  laws,  but  they 
could  not  have  a  retrospect;  the  legacy  must  vest  at  the  death 
of  the  testator,  or  be  void  at  the  time,  and  the  right  vests  in 
another. 

So  again,  in  Middktan  v.  Ctitherow  {z\  John  Taylor,  after 
bequeathing  several  annuities,  and  some  charitable  legacies,  and 
appointing  the  plaintiff  residuary  legatee,  gave  the  annuities, 
upon  the  death  of  the  annuitants,  to-  the  society  for  increasing 
cleigymen's  livings  in  England  and  Wales,  ^iot  the  perpetual 
purpoee  of  increasing  their  livings."  It  appeared  from  the 
Master's  report,  that  the  principal  fund  for  increasing  small 
livings  was  that  usually  called  Queen  AnxC%  bounty,  which  was 
for  the  augmentation  of  the  maintenance  of  poor  clergy;  and 
that  there  were  two  other  charities  for  the  augmentation  of  small 
livings,  supported  by  estates  in  the  counties  of  Somerset  and 
Devon,  the  one  under  the  will  of  Mrs.  Pyncombe,  to  enable  poor 
deigy  in  general  to  apply  for  assistance  firom  Queen  AnnCs 
bounty ;  and  the  other  was  secured  by  estates  devised  by  Mrs. 
Home  for  the  benefit  of  poor  vicars  in  the  counties  of  CorttwaU, 
Devon,  Somerset,  and  Dorset,  applying  for  assistance  firom  the 
said  funds;  and  that  there  were  no  other  charities  for  increasing 
deigymen's  livings:  it  was  insisted  for  the  plaintiff,  the  residuary 
legatee,  that  the  bequest  was  void ;  there  being  no  society  that 
answered  the  description,  but  the  governors  of' Queen  AntCs 
bounty ;  and  it  had  been  repeatedly  determined,  that  bequests  to 
them  were  void  under  the  Statute  of  Mortmain;  because  all  their 
funds  were  laid  out  in  the  purchase  of  estates.  The  Lord 
Chancellor  said,  the  two  other  charities  could  not  possibly  meet 
the  description  in  the  will ;  and  declared  the  legacy  void. 

But  the  law,  as  setded  in  the  two  preceding  cases^  is  now 
altered,  and  the  statute  of  2  &  3  of  Ann,  c  1 1,  to  the  extent  in 
which  it  is  recited,  is  now  revived  by  the  43  Geo.  3,  c  107.  The 
latter  statute  begins  by  reciting  the  statute  otAnn,  and  the  statute 

(2)  8  Vep.734. 
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Testamentary  of  9  Geo,  2,  thuB :  Whereas  by  an  Act,  made  in  the  sec&nd  and  third 
chSky^  n«  ^  y^'^^  ^f  ^^  ^^  of  her  late  Majesty  Queen  Ann,  intituled,  «  An 
within  the  stat  Act  for  making  more  effectual  her  Majesty's  gracious  intentions 
c.  36.    '  ^^^  ^^  augmentation  of  the  maintenance  of  the  poor  clergy,  by 

DoTiaesaiid  enabling  her  Majesty  to  grant  in  perpetuity,  the  revenues  of  the 
bequests  to       first  fruits  and  tenths ;  and  also  for  enabling  any  other  persons  to 

Queen  Ann's  i  ^    /»     .i  »     a  .. .  , 

bounty.  make  grants,  tor  the  same  purpose ;    V^  reciung,  amongtt  other 

ihinge,  that  for  the  emsouragement  of  such  toell  disposed  persons  as 
should,  by  her  Mcgestifs  royal  example,  be  moved  to  contribute  to  so 
pious  and  charitable  a  purpose,  and  that  such  their  charity  might  be 
rightly  applied,  it  was  amongst  other  things  enacted,  that  aB  and 
every  person  and  persons  having  in  his  or  their  own  right  any  estate 
or  interest,  in  possession,  reversion,  or  contingency,  of  or  in  any 
lands,  tenements,  or  hereditaments,  or  any  property  of  or  in  any 
goods  or  chattels,  should  have  full  power,  license,  and  authority,  at 
his,  her,  or  their  will  and  pleasure,  by  deed  enrolled  in  such  manner 
and  within  such  time  as  is  directed  by  the  statute  made  in  the  twenty'- 
seventh  year  of  the  reign  of  Exng  Henry  the  Eighth,  for  emnAment 
of  bargains  and  sales,  or  by  his,  her,  or  their  last  will  or  testament 
in  writing,  duly  executed  according  to  law,  to  give  and  grant  to  and 
vest  in  the  corporation  therdfy  authorized,  and  since  erected  under 
the  name  of  The  Governors  of  the  Bounty  of  Queen  Anne,  and 
their  successors,  aB  such  his,  her,  or  their  estate,  interest,  or  property 
in  such  lands,  tenements,  and  hereditaments,  goods  and  chattels,  or 
any  peart  or  parts  thereof,  for  and  towards  the  augmentation  of  the 
maintenance  of  such  ministers  officiating  in  such  church  or  chapel 
where  the  liturgy  and  rites  of  the  said  church  were  or  shotdd  be  so 
used  or  observed,  as  in  the  said  Act  were  mentioned,  and  having  no 
settled  competent  provision  belonging  to  the  same,  and  to  be  for  that 
purpose  applied  according  to  the  wiU  of  the  said  benefactor,  in  and 
by  such  deed  enrolled,  or  by  such  wHl  or  testament  executed  as  afore- 
said expressed,  and  in  default  of  such  direction,  limitation,  or 
appointment,  in  such  manner  as  by  her  Majesty's  letters  patent 
should  be  directed  or  appointed  as  aforesaid,  and  such  corporation 
and  their  successors,  should  have  fuU  capacity  and  abiUty  to  pur- 
chase, receive,  take,  hold,  and  eigoyfor  the  purposes  aforesaid,  from 
such  persons  as  should  be  so  charitably  disposed  to  give  the  same, 
q/iy  manors,  lands,  tenements,  goods  or  chattels,  without  any  license 
of  writ  of  ad  quod  damnum,  the  Statute  of  Mortmain,  or  any  other 
statute  or  law  to  the  contrary  notwithstanding:  and  it  was  by  the 
same  Act  provided,  that  that  Act,  or  anything  therein  contained, 
shall  not  extend  to  enable  any  person  or  persons  being  within  age,  or 
of  nonsane  memory,  or  women  covert  without  their  husbands,  to 
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make  am/  such  ffifts,  ffrant,  or  alienatum;   anything  in  thai  Act  TeitameBtaiy 
amtamed  in  anywise  notwithatanding :  and  whereas  the  beneficial  ^^^^^^ 
^ect  and  operation  of  the  said  Act  have  been  considerably  obstructed  within  the  stat. 
and  retarded  by  an  Act  passed  in  the  ninth  year  of  the  reign  of  his  ^2%.        ' 
late  Mcgesty  King  George  the  Second,  intituled,  ^'An  Act  to  ^jS^S^i^^aT 


lestnun  the  disposition  of  lands,  whereby  the  same  become  un-  M^^^ 
alienable:"  the  act  of  43  Geo.  3,  then  proceeds  to  enact,  ^^For  bounty. 
remedy  thereof  be  it  enacted,  &c.,  that  so  much  of  the  said  Act 
of  her  late  Majesty  Queen  Anne,  as  is  herein  recited,  shall  be 
and  remain  in  full  force  and  effect,  the  said  Act  of  his  late 
Majesty  King  Creorge  the  Second,  or  any  other  act  or  law  to  the 
contrary  notwithstanding.'' 

By  the  statute  of  45  Geo.  3,  c.  84,  s.  3,  it  was  enacted,  in 
order  to  &cilitate  the  intention  of  all  such  persons  as  may  be 
disposed  to  contribute  to  the  augmentation  of  such  livings  and 
curacies  as  are  within  the  meaning  of  the  laws  now  in  force 
respecting  Queen  Anne^^  bounty ;  that  it  shall  be  lawful  for  any 
person  or  persons  having  in  his,  her,  or  their  own  right,  any  money, 
goods,  chattels,  or  other  "^rsonal  effects,  at  his,  her,  or  their 
will  and  pleasure,  to  give  or  grant  to,  or  invest  in  the  said  gover- 
nors of  the  bounty  of  Queen  Anne,  and  their  successors,  to  oe  by 
them  disposed  of  according  to  law,  all  or  any  part  of  such  money, 
goods,  chattels,  or  other  personal  effects,  without  any  deed  or 
deeds,  either  enrolled  or  not  enrolled,  in  like  manner  as  he,  she, 
or  they  conld  or  might  have  done,  either  by  deed  ot  deeds  en- 
rolled or  otherwise,  before  the  passing  of  this  act;  any  statute  or 
law  to  the  contrary  in  anywise  notwithstanding:  Provided  never- 
theless, that  nothing  herein  contained  shall  in  any  manner  alter 
or  aflect  the  law  now  in  force  respecting  the  gift  or  conveyance 
of  any  lands,  tenements,  or  hereditaments,  by  any  deed  or  deeds, 
or  the  disposition  thereof,  or  of  any  goods,  chattels,  or  other 
personal  property,  by  will  or  testament 

3. — ^A  further  exception  is  made  out  of  the  statute  of  9  Geo.  2,  3.  DerisM  and 
c.  36,  by  the  statute  43  Geo.  3,  c.   108,  for  the   purpose  of  promeSng  the 
promoting  the  buildinir,  repairing  and  otherwise  providing  of  T^^*?*^*  ^*  ^ 

i_       I.  J*.        1  j/T,  -       1  .,         ^..  churches,  Ac. 

chintshea  and  chapels,  and  of  bouses  for  the  residence  of  mmisters, 
and  the  providing  of  churchyards  and  glebes  (a).  The  latter  statute, 
after  reciting  as  follows :  Whereas  a  sufficient  number  of  churches 
and  ekapds  for  the  eeUbration  of  dioine  service,  according  to  the 
rights  and  ceremonies  of  the  United  Church  of  England  and  Ireland, 
and  of  mansion  houses  with  competent  glebes  for  the  residence  of 

■ ■ -r^ — 

(a)  See  also  68  Geo.  3,  c.  45, 8.  34 ;  3  6co.4,8f  1;  5  Gea  4,  c.  103,  s.  19. 

Vol.  n,  p 
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Tettimmitaiy  mmuiers  affteiaUng  in  nteh  churches  ani  chapds,  is  necessary^ 
dupotitiotts  to  towards  the  promoting  of  religion  and  moraJity:  and  whereas  the 
within  the  Stat  Same  are  either  whoUy  wanting ^  ormateriaUy  deficient  in  many 
c^3^^'^  P^^  ^f  ^ngl&nd  ond  Ireland:  Ani  whereas  many  well  disposed 
jj—; — -^ —  persons  would  be  desirous  of  coiitributing  towards  the  supply  of 
bequests  for  such  defects,  if  they  were  enabled  so  to  do  in  the. manner  herein- 
SoiWhSl&c.  of  ^^^  directed,  *'  enacted,"  That  all  and  every  person  and  persons, 
cfanrchet,  &o.  having  in' his  or  their  own  right,  any  estate  or  interest  in  pos- 
session, reversion  or  contingency,  of  or  in  any  lands  or  tenements, 
or  of  any  property  of,  or  in,  any  goods  or  chattels,  shall  have  full 
power,  license,  and  authority,  at  his  and  their  will  and  pleasure, 
by  deed  enrolled  in  such  manner,  and  within  such  time,  as  is 
directed  in  England  by  the  statute  made  in  the  twenty-seventh 
year  of  the  reign  of  King  Henry  the  Eighth,  and  in  Ireland  by 
the  statute  made  in  the  tenth  year  of  the  reign  of  Kitig  Charles  the 
First,  for  enrolment  of  baigams  and  sales,  or  by  his,  her,  or  their 
last  will  or  testament  in  writing  duly  executed  according  to  law, 
such  deed,  or  such  will  or. testament  being  duly  executed  three 
calendar  months  at  least  before  the  death  of  such  grantor  ix 
testator,  including  the  days  of  the  execution  and  death,  to  give 
and  grant  to  and  invest  in  any  person  or  persons,  or  body  politic 
or  corporate,  and  their  heirs  and  successors  respectively,  all  such 
his,  her  or  their  estate,  interest  or  property  in  such  lands  or 
tenements,  not  exceeding^/Sre  a/yres^  or  goods  and  chattels,  or  any 
part  or  parts  thereof,  not  exceeding  in  value  ,/foe  hundred  pounds^ 
for  or  towards  the  erecting,  rebuilding,  repairing,  purchasing,  or 
providing  any  church  or  chapel  where  the  liturgy  and  rites 
of  the  said  United  Church  are  or  shall  be  used  or  observed, 
or  any  mansion  house  for  the  residence  of  any  minister  of 
the  said  United  Church  officiating,  or  to  officiate  in  any  such 
church  or  chapel,  or  of  any  outbuildings,  offices,  churchyard,  or 
glebe,  for  the  same  respectively,  and  to  be  for  those  purposes 
applied,  according  to  the  will  of  the  said  benefactor,  in  and  by 
such  deed  enrolled,  or  by  such  will  or  testament,  executed  as 
aforesaid  expressed,  the  consent  and  approbation  of  the  ordinary 
being  first  obtained,  and  in  de&ult  of  such  direction,  limitation 
or  appointment,  in  such  manner  as  shall  be  directed  and  sg^ 
pointed  by  the  patron  and  ordinary,  with  the  consent  and 
approbation  of  the  parson,  vicar,  or  other  incumbent ;  and  such 
person  and  persons,  bodies  politic  and  corporate,  and  their  heirs 
and  successors  respectively,  shall  have  full  capacity  and  ability  to 
purchase,  receive,  take,  hold,  and  enjoy  for  the  purposes  aforesaid, 
as  well  firom  such  persons  as  shall  be  so  charitably  disposed  to 
give  the  same,  as  fi^m  all  other  persons,  as  shall  be  willing  to  sell 
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or  alien  to  such  person  or  persons,  bodies  politic  or  corporate^  Tettamentary 
any  lands  or  tenements,  goods  or  chattels,  without  any  license  or  ^lJ?'^^*^  ^ 
writ  of  ad  quod  damnum,  the  Statute  of  Mortmain,  or  any  other  within  the  8tat« 
statute  or  law  to  the  contrary  notwithstanding :  provided  always,,  ^  gg  ^'  * 
that  this  act  or  any  thing  herein  contained,  shall  not  extend  to  Devisea  and 
enable  any  person  or  persons  within  age,  or  of  nonsane  memory,  bequests  for 
nor  women  covert  without  their  husbands,  to  make  any  such  buUdinff ,7kc  of 
gift,  grant  or  alienation ;  anything  in  this  act  contained  to  the  c*"'"'^"**  ^* 
contrary  in  anywise  notwithstanding." 

The  act  then  declares,  that  any  gift,  exceeding  five  acres,  or 
500iL,  is  to  be  reduced  by  order  of  the  Chancellor  on  petition  t 
and  that  no  glebe  continuing  upwards  of  fifty  acres,  shall  be. 
augmented  by  more  than  one  acre. 

In  a  recent  case,  Dr.  Ireland,  Dean  of  JVestmimtery  by  his  will 
dated  January^  1842,  bequeathed  all  his  three  per  cent  Bank 
annuities,  to  his  executors  upon  trust  to  pay  5,00021  part  thereof 
to  the  manager  or  trustees  for  the  time  being  of  the  Metropolis 
Church  Building  Fuad,  to  belaid  out  in  building  a  chapel  in  some 
convenient  part  of  Westminster ^  under  the  direction  of  the  Bishop 
^  Londmiy  to  whom  the  testator  had  spoken  on  the  subject  The 
bequest  being  void  under  the  Statute  of  Mortmain,  the  executors 
of  Dr.  Ireland  presented  a  petition  under  the  43  Geo.  3,  c.  108^ 
praying  that  the  above  bequest  might  be  reduced  to  500£, 
and  that  they  might  pay  the  sum  to  the  trustees  of  the  fund, 
deducting  legacy  duty.  Lord  Lyndhursty  C,  made  an  order  as 
prayed  (a). 

4.  A  further  exception  occurs  by  the  custom  of  London^  in  the  4.  JDevises  bj 
case  of  a  devise  by  a  fii-eeman  of  London^  of  land-within  the  city,  cohTmVoc^ 
and  which  is  not  afiected  by  the  statute  of  9  Geo.  2  (ft).    This  torn  ofLoudoii. 
was  recognised  in  the  case  of  Middleton  v.  Catar  (c).     In  that 
case  John  Cator,  a  fireeman  ofLondoUf  being  seised  of  a  messuage 
in  Water  Lane^  Fleet-'Streety  and  other  real  and  personal  estate, 
by  will,  duly  attested,  devised  to  the  defendants  all  his  real  and 
personal  estate,  in  trust,  after  the  death  of  his  wife,  to  sell  the 
same ;  and,  in  case  the  residue  of  his  estate  should  amount  to 
1,000/1,  he  directed  his  executors  to  pay  it  into  the  hands  of  the 
master  or  senior  warden,  and  the  rest  of  the  wardens  of  the  Fish-> 
mongers'  Company,  London,  to  be  laid  out  in  land,  and  the  rents 
and  produce  thereof  to  be  for  ever  applied  in  augmenting  the 

(a)  /«  r»  Dn  IreUm^n  Will,  12         (ft)  1  Bae.  Abr.  Title  CnstoiiiB  of 
Lav  J.,  N.  S.  (Ch.),  381.  London. 

(c)  4  Bro.  C.  C.  409. 
p2 
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Testamentary    weekly  allowance    to   the  poor  of  the  hospital,  called  Jestis 

c^Jir*''    Hospital,  at  Bray,  in  the  county  of  Bucks  :^md  if  his  residue 

within  the  stat  should  be  larger,  he  directed  a  larger  proportion  to  be  paid  to 

o.  36.  ^  ^^^  ^d  purpose.      One  of  the   questions  was,  whether  such 

bequest  to  the  Fishmongers'  Company  was  void  by  the  Mortmain 

Act     It  was  insisted  that  the   testator,  being  a  freeman  of 

London,  might  devise  in  mortmain,  according  to  the   custom 

recognised,  1  Bro.  Abr.  556 :  and  the  Lord  Chancellor  decided, 

that  the  custom  clearly  must  be  confined  to  lands  in  the  city  of 

London,  which  Water  Lane  was  not,  and  it  could  not  extend  to  a 

will  of  lands  in  Yorkshire, 

6.  Devises  of        5,  A  further  exception,  by  the  express  words  of  the  Act 

money  to  be      0^  ^  G^o.  2  {d),  is  made  in  the  case  of  dispositions  of  real  estate, 

beiffitofS****  ^^  money  to  be  laid  out  in  real  estate,  for  the  benefit  of  the 

finiTenities,       universities,  or  for  the  colleges  of  Eton,  Winchester,  or  West- 

^^'  minster.     The   Act  provides  that  it  '<  shall   not  extend  or  be 

construed  to  extend,  to  make  the  dispositions  of  any  lands, 

tenements,  or  hereditaments,  or  of  any  personal  estate  to  be  laid 

out  in  the  purchase  of  any  lands,  tenements,  or  hereditaments, 

which  shall  be  made  in  any  other  manner  or  form  than  by  this  Act 

is  directed,  to  or  in  trust  for  either  of  the  two  universities  within 

that  part  of  Great  Britain  called  England,  or  any  of  the  colleges 

or  houses  of  learning  within  either  of  the  said  universities,  or  to 

or  in  trust  for  the  colleges  of  Eton,  Winchester,  or  Westminster, 

or  any  or  either  of  them,  for  the  better' support  and  maintenance 

of  the  scholars  only  upon  the  foundations  of  the  said  colleges  of 

Eton,  Winchester,  and  WestndnsterJ*   The  5th  section  enacts,  that 

'^  no  college  is  to  hold  more  advowsons,  than  shall  be  equal  to 

one  moiety  of  their  fellows,  Ac,;"  but  that  is  repealed  by 

45  Geo.  3,  c.  101. 

The  cases  cited  below  (e),  and  stated  in  a  subsequent  part  of 
thisT  chapter,  are  instances  of  such  exception ;  and  to  which  may 
be  added  the  case  of  Attorney  Generals.  Tancred(^fy  In  that 
case,  Christopher  Tancred,  Esq.,  devised  his  real  estate,  except 
a  house  at  Newmarket,  to  trustees,  to  pay  the  rents,  &c  annually 
to  the  thirteen  fellows  of  Christ%  and  the  fellows  of  GonviHe, 
and  Caius,  and  the  scholars  of  both  the  said  colleges,  living  at 
his  death;   each  fellow  to  have  a  double  proportion   to  each 

(d)  Sect.  4.  wood  V.   University  CoUege^  1  Ves. 

(e)  Att.  Oen,  v.  Andrew^  3  Yes.  sen.  537 ;  also  Ewutnuel  College^ 
641,  infra ;  Att,  Geru  v.  Bowyer,  lb.  Cambridge,  ▼.  Bishop  qf  Norwich, 
725,  mfra.  4  Bro.  C.  C.  482. 

(/)  1  Eden,  10,  and  see  Whar- 
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scholar.     He   then  devised   the  house   at  Newmarket  to   the  Testamentary 
masters  and  Mows  of  Ckrisfs,  in  trust  that  they  and  their  sue-  ^JSt'*  n"  *** 
oessors  should  apply  the  yearly  rents  for  some  undergraduate  whbin  the  stat. 
student.    It  was  contended  that  the  devise  to  the  fellows  and  c,  35,  ^   ' 
scholars  was  void  as  made  to  them  in  their  natural  capacity,  por  the  benefit 
and  that  the  exception  in  the  statute  extended  only  to  devises  of  the  two 
to  the  general  use  of  the  universities  and  colleges,  but  not  to  the  ^J         * 
particular  members  of  either  of  the  universities  and  colleges. 
But  it  was  decided  by  the  Lord  Keeper;  1st,  that  the  devise 
was  for  the  benefit  of  the  whole  body;  and,  2ndly,  that  had  it  not 
been  so,  he  should  still  have  thought  that  the  Legislature  in- 
tended, by  the  exception  in  the  statute,  to  save  a  devise  for  the 
benefit  of  particular  members,  as  well  as  the  whole  body.     And 
he  further  added,  that  the  Legislature  meant  to  except  such  de- 
vises as  were  really  and  bondjide  for  the  benefit  of  colleges;  not 
those  in  which  legal  interest  only  passed  to  the  college,  in  trust 
for  other  charitable  uses;    for  then  the  Statute  of  Mortmain 
might  be  defeated  every  day. 

The  last  observation  is  corroborated  by  the  case  of  Jttomey  ' 
General  v.  Munby  (g).  In  that  case,  the  Reverend  John  Piffoti, 
rector  of  GUUng  East,  by  indenture,  dated  the  16th  of  Jufy, 
1811,  assigned  certain  leasehold  premises  in  the  Cathedral 
CZcwe,  Yorkf  held  under  renewable  lease,  and  the  furniture 
in  the  house  there  and  in  another  house,  to  the  master  and 
fellows  of  Trinity  CoUege,  Cambridge,  and  their  successors 
upon  trust,  to  permit  the  rector  of  GiJUng  for  the  time  being 
to  occupy  the  premises,  and  enjoy  the  use  of  the  furniture 
during  incumbency,  he  paying  the  rent  and  fines  of  renewal. 
By  a  second  deed,  dated  the  14th  of  October,  1811,  he  assigned 
to  the  said  master,  fellows  and  scholars,  mortgages  to  the  amount 
of  3,000£  upon  trust  to  permit  the  same  rector  of  GiUxng  to 
receive  the  interest  of  the  money,  so  long  as  it  should  remain  on 
these  mortgages,  and  after  it  should  have  been  called  in,  and 
invested  on  other  securities:  both  which  deeds  were  duly  en* 
rolled^  according  to  the  Act  By  his  will,  dated  in  1812,  the 
testator  devised  the  advowson  of  the  rectory  of  GUUng,  to  the 
said  master  and  fellows  absolutely.  Then  reciting  that  he 
bad  by  deed  of  gift  given  to  the  said  society  in  trust  the  sum  of 
6,000^,  he  directed  the  interest  of  that  sum  to  be  applied,  in 
the  first  place,  in  building  an  addition  of  two  rooms  to  the  rectory 
boose,  and  afterwards  to  the  use  of  the  incumbent  for  the  time 


(g)  IMer.  327. 
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TcMamentaiy   being;  and  lastly,  noticing  that  he  had  as  yet  only  transfened 
chSjtST  ^  ^^^^^  ^^  ***  6,000i,  gave  the  remaining  3,0001,  in  caae  he 
within  the  stat.  ahould  die  before  it  was  transferred  to  the  said  master  and 
c.  36.    *  '     fellows  upon  the  trusts  of  the  former  3,000L    The  testator  did 
For  t|i«  beneit  ^^^  '^^^  ^^  ^^^  ^^^  of  the  twelvemonth  after  the  execution  of  the 
of  the  two        second  deed,  as  the  Act  requirea    It  was  contended,  <»i  the 
^^  vnniei,      ^^^^  ^^  ^^  defendant,  the  residuary  legatee  and  executor,  that 
the  gift  was  void  under  the  Act,  because  the  grantor,  being 
himself  the  rector  of  GilUng,  derived  a  benefit  from  his  own 
grant    But  Sir  William  Grants  M.  R.,  decided  in  the  negative, 
observing,  that  the  deed  did  not  contain  any  such  reservation, 
but  that  the  gift  took  effect  immediately  in  possession.     That 
with  regard  to  the  personal  chattels,  the  legal  interest  passed 
to  the  college;  and  he  knew  of  no  objection   to   the  college 
taking  subject  to  such  trust     The  second  deed  was  admitted  to 
be  void,  by  the  death  of  the  grantor  within  the  twelvemonth. 
But  it  was  attempted,  on  the  part  of  the  plaintifis,  to  set  it  up 
by  the  operation  of  the  will,  which  had  given  the  advowson  of 
the  rectory;  and  that  the  deed,  assigning  property  in  augmen- 
tation of  that  advowson,  was  in  feet  a  deed  iat  the  benefit  of 
the  college,  and  therefore  within  the  exception  of  the  Act    But 
Sir  WUMam  Grant  determined  that  they  could  not  be  thus  con- 
nected, so  as  to  make  the  one  operate  upon  the  other,  by  way  of 
relation.     That  they  must  be  taken  as  they  stood  singly;  and 
then  the  deed,  being  a  gift  not  ben^ficiaJhf  to  the  college,  but 
to  the  college  in  trust  for  another  object  not  within  the  excep- 
tion of  the  statute,  must  necessarily  fell  by  the  death  of  the 
grantor  before  the  completion  of  the  period  assigned  by  the 
Statute,     It  was  also  contended  by  the  plaindfiEs,  that  the  whole 
6,0002.  waa  given ;  m.,  3,0002.  on  mortgage,'  by  virtue  of  the 
recital  of  the  prior  intended  grant;,  and  the  other,  by  direct 
disposition.     But  this  construction  was  denied  by  the  Master  of 
the  Rolls,  who  said  there  was  no  mistake  or  misapprehension  on 
(he  part  of  the  testator;  the  point  did  not  arise,  upon  which  the 
Court,  in  other  cases,  had  construed  a  recital  in  a  will  as  equi- 
valent to  c^n  express  gift;  that  the  will  was  good  as  a  gift  of  the 
3,0002.  originally  bestowed  by  it;  but  had  no  effect  upon  the 
former  gift,  which  must  feil  for  the  reason  before  given. 

A  further  objection  was  ipade  in  the  preceding  case,  and  is 
poticed  here  for  convenience,  though  the  point  will  more  properly 
pome  into  consideration  in  a  subsequent  part  of  the  present  section, 
wherein  the  class  of  cases,  to  which  it  belongs,  will  be  discussed. 
The  objection  was  not  to  the  gift  of  the  6,000^  by  the  will,  but 
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to  the  porpoM  for  vfaidb  it  was  to  be  applied;  our.,  die  building  of  TOTtiawmiry 
two  additional  rooms  to  the  rectory  house ;  and  his  Honor  said»  dhvitv»? ^^ 
it  was  dear,  on  the  aatbority  of  the  cases,  that  snch  a  purpose  is  within  tlw  ittt. 
consistent  with  law,  no  additional  land  being  put  into  mortmain :  e,  95.  ^  ^' 
and  it  was  aoocMidingly  so  decided  in  the  case  oi  Attorney  Oeneral  f^ji^^ijrbmfit 
▼.  Panom  (h),  where  the  bequest  was  equivocal,  because  it  might  ofthetwy 
have  signi6ed  an  addition  to  the  land,  as  well  as  to  the  buildings  JJ^""^^ 
already  erected;  yet  the  Court  held  that  so  fiur  as  it  applied  to 
the  latter  object  merely,  it  was  effectual 

6.  Another  exception  is  made  by  the  ezpcess  words  of  the  6.  Rett  and 
Act  (t),  in  regard  to  dispositions  of  real  estate  in  ScodandL     The  {^g^a^L*^ 


Act  provides,  in  the  sixth  section,  *^  That  nothing  therein  con-  Heritable 
tained  shaD  extend  to  the  disposition,  grant  or  settlement  of  any  ney  derifed 
estate,  real  or  personal,  lying  or  being  within  Aat  part  of  Great  ^|^f^f^f 
Britain  called  ScotlandJ^  in  Scotland. 

Heritable  securities  have  been  decided  to  be  within  the  above 
provision. 

Thus,  in  the  case  of  OKphant  v.  Hendris  (j)^  a  testator  be- 
qneathcfd  the  sum  of  400Z.  to  a  religious  society  in  Scadandf  to 
be  laid  out  in  the  purchase  of  heritable  securities  in  Scotland, 
and  the  interest  thereof  to  be  ^plied  towards  the  education  of 
twelve  poor  children,  and  towards  increasing  the  allowance  of  the 
schoolmaster  of  the  parisL  It  was  contended  the  bequest  was 
avmded  by  the  Statute  of  Mortmain,  as  being  analogous  to  land, 
and  a  bond  that  would  descend  to  the  heir  of  the  obligee.  But 
liord  ThMtrlow,  C,  held  it  to  be  a  good  bequest ;  and  declared 
that  it  ought  to  be  paid  as  one  of  the  general  legacies. 

The  same  point  is  established  in  Mackintosh  v.  Townsemt  (A). 
Jn  that  case,  by  virtue  of  a  will  of  WUUam  Mackintosh,  dated  in 
1797,  and  of  two  codicils,  two  sums  of  5,000/.  were  given  to  the 
Biagistrates  isSInoeniesB  for  the  time  being,  to  be  invested  as  soon 
as  expedient,  in  lands  in  the  county,  and  the  interest  to  be  appro- 
priated for  the  education  of  five  boys  in  succession  to  be  selected 
fiom  the  descendants  of  certain  ftonilies  named.  The  question 
wa%  whether  the  Iq^cy  was  void  by  the  Statute  of  Mortmain, 
or  within  the  exception  before  stated,  as  being  not  real  or  per- 
scmal  estate  in  Scotland,  but  personal  estate  derived  firom  England 
to  be  invested  in  land  in  Scotland  But  Lord  Eldon  decided, 
that  the  bequest  was  within  the  exception;  observing,  *'  Upon 

% 

•^^^■^■■^i^"^— ^-^"^    ^       ■  "^  ■     ^— ^^»    ■■■   iM      11  ^1.  w    ■  M    1^       a  II  ^  M  ■■     M    ^  ■    ■  ■   I  m0mm^^-mm^tmamat^imm^^mm      I         i  m^  ■MM  ■  ■    ■  ■  ■ 

(k)  S  Ves.  1S6.  0)  1  Bro.  C.  C.  570. 

(0  9  Gso.  3,  e.  S^.  (k)  16  Yes.  336. 
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Tesumenfary    examining  the  case  of  OUphani  ▼.  Hendriej  in  the  Register's 

cUnty  not  ^    ^^^*  *®^  appears  to  be  nothing  special  in  it    The  testator 

within  the  stat.  eave  a  sum  of  money,  to  be  laid  out  in  heritable  securities  in 

c.  36.  ^    '      Scotland^  for  charitable  purposes ;  and  Lord   Thurhufs  decree 

was  that  the  legacy  was  good.     This  is  a  direct  decision  upon 

the  pointy  and  if  I  had  more  doubt  upon  it,  that  authori^^  bmds 

me  to  determine^  that  it  is  a  good  bequest" 

fiut  where  the  testator  directs  lands  to  be  purchased  generally, 
and  does  not  confine  the  purchase  to  lands  in  Scotland,  or  leave 
such  purchase  at  the  discretion  of  his  trustees  there,  although 
the  charitable  purpose  is  exclusively  for  objects  in  Scotbnd,  the 
general  direction  to  purchase  brings  it  within  the  Mortmain  Act, 
die  testator  not  manifesting  any  intention  that  the  purchase 
should  be  of  land  in  Scotland. 

This  occurred  in  Attorney  General  v.  3fill  (/),  wherein  the 
testator,  a  native  of  Montrose,  when  attacked  by  sudden  Ulness 
on  a  journey  to  London,  made  a  will  in  the  English  form,  whereby 
he  gave  all  his  residuary  real  and  personal  estate  to  four  trustees, 
upon  trust  to  invest  such  part  of  his  estate  as  should  not  consist 
of  real  estate  in  the  purchase  of  lands  or  rents  of  inheritance  in 
fee  simple;  such  purchases  to  be  made  in  the  names  of  his 
trustees  or  the  survivors  or  survivor  of  them ;  and  by  them,  in 
due  and  legal  form,  conveyed  fix)m  time  to  time  with  such  parts  < 
of  his  real  estate,  as  might  not  be  disposed  of  for  the  purposes  of 
bis  will,  to  other  trustees  and  their  heirs,  so  as  to  preserve  a  per- 
petual succession  for  the  purposes  mentioned  in  a  certain  instru- 
ment executed  by  the  testator  of  even  date  with  his  wilL  The 
object  of  the  instrument  referred  to,  and  which  was  executed  by 
the  testator  and  attested  by  two  witnesses,  was,  that  the  trustees 
of  his  will  should  pay  from  time  to  time  the  yeariy  rents  of  his 
estates  to  trustees  named  in  the  deed,  some  of  whom  were  not 
trustees  in  the  will,  to  be  applied  by  the  latter  trustees  towards 
the  relief  and  comfort  of  indigent  ladies  residing  in  Montrose. 
The  deed  also  provided,  that  the  trustees  thereof  should  reside 
at  or  within  twenty  miles  of  Montrose.  By  a  third  codicil,  the 
testator  mentioning  the  death  of  one  of  his  executors  and  trustees, 
gave  and  bequeathed  all  the  residue  of  his  personal  estate,  not 
before  bequeathed  by  his  will  and  former  codicils,  to  John  MSI 
and  George  Gavin  Brown,  equally ;  and  appointed  them  executors, 
confirming  the  appointment  in  his  will  of  his  surviving  trustees 
therein. named.     Lord  Lyndhurst,  C,  decided  that  the  bequest 


(0  8  Rus8.  328. 
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was  .within  the  Mortmain  Act,  observing,  ^*  If  it  was  the  intention  Testamentary 
of  the  testator  to  give  the  trustees  power  to  lay  out  the  residue  d«P^»t»o«".to 
of  hb  personal  estate  in  the  purchase  of  lands  either  in  Scotland  within  the  stat. 
or  England^  the  gift  to  charity  wiU  be  good;  and  it  is  perfectly  ^^35^^  ^' 

clear  that  it  is  not  necessary  that  the  testator  should  have  ex-  '■ 

pressed,  in  positive  and  distinct  terms,  that  the  trustees  were  to 
have  that  option.  If  I  could  collect  from  any  part  of  the  will 
that  it  was  his  meaning  or  in  his  contemplation,  that  his  trustees 
should  have  an  option  of  buying  lands  and  rents  of  inheritance, 
either  in  Scotland  or  in  England^  I  should  give  effect  to  his 
intention." 

7.  The  act  und^  consideration  is  local,  and  therefore  does  not  7.  Real  estate 
extend  to  dispositions  of  real  estate  in  Ireland^  as  stated  by  Lord 
Loughborough  in  Campbell  v.  Lord  Radnor  (m)^  and  which  form  a 
further  exception.  But,  though  bequests  of  personal  estates 
derived  from  England  to  be  laid  out  in  lands  in  Scotland  or 
Ireland  for  charitable  uses,  are  within  the  above  exceptions  of  the 
act,  yet  bequests  of  the  produce  of  real  estate  in  England  for 
those  purposes  are  vrithin  the  general  operation  of  the  act,  and 
void.  This  was  settled  in  the  case  of  CfurtU  v.  Hutton  (n)^  the 
iacts  of  which  are  stated  in  a  former  chapter  (0),  and  to  which 
the  reader  is  referred*  The  judgment  of  the  Master  of  the  Rolls, 
so  &r  as  relates  to  the  present  point,  was  as  follows:  *^The 
statute  (p)  contains  no  express  words  prohibiting  a  bequest  of 
money,  to  be  produced  by  the  sale  of  land,  for  charitable  pui> 
poses ;  but  it  is  settled  by  construction,  that  such  a  bequest  is 
within  the  spirit  and  meaning  of  the  law;  and  it  is  clear,  that  no 
charity  in  England^  not  within  the  exception  of  the  statute,  could 
have  derived  any  benefit  from  the  produce  of  the  real  estate. 
The  question  then  is,  whether  such  produce  may  be  given  to 
what  in  contemplation  of  the  English  law  is  for  a  charitable 
purpose;  when  that  purpose  is  to  be  carried  into  execution  in 
another  country.  The  validity  of  every  disposition  of  real  estate 
must  depend  upon  Xhe  law  of  the  country  in  which  that  estate  is 
situated.  The  subject  of  this  statute  is  real  estate  in  England^ 
The  owners  of  such  property  are  disabled  from  disposing  of  it  to 
any  charitable  use,  except  by  deed,  executed  twelve  months 
before  the  death  of  the  owner,  &&,  to  take  effect  from  the  exe- 
cution.     The  words  are  perfectly  general,  'any  charitable  use 

(«)  1  Bfo.  C.  C.  271.  (o)  Ch.  15,  p.  988. 

(n)  14  Yes.  587,  {p)  9  Geo.  2,  c.  S6. 
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TettuMBtary    wfaattoe^^;'  and  the  object  could  not  be  to  tx^at  EngUA  chari* 
dispMitxMit  to    ^^  j^gg  fiiYoiirably  than  charities  to  take  effect  for  the  benefit 

coftnty  not 

within  tb«  stat.  of  Other  coontries.    It  would  be  somewhat  mcongmooB  to  refuse 
c.  36?^*  ^      ^^  permit  such  a  disposition  for  the  moat  laudable  and  meritorious 

charitable  tnatitation  in  England;  but  if  the  party  chose  to  carry 

this  benevolent  intention  beyond  England,  to  permit  him  to  do 
so,  to  the  effect  of  disinheriting  his  heirs  in  his  last  moments. 
The  disinheriting  of  the  lawful  heirs  by  languishing  or  dying 
persons,  vhich  is  treated  by  the  statute  as  a  mischief  cannot  be 
^  less  80^  when  the  effect  is  to  carry  the  property  out  of  England 

Therefore,  neither  the  words  of  this  statute,  nor  the  presumable 
intention,  warrant  me  in  declaring,  that  it  is  to  be  confined  to 
'  charitable  purposes  to  be  carried  into  execution  in  England  The 

statute  not  containing  an  exception  in  &Tour  of  the  universities 
of  Scodandy  as  it  does  with  regard  to  the  universities  oS  England, 
I  must  consider  this  as  a  charitable  disposition,  by  which  nothing 
that  18  the  produce  of  the  testator's  real  estate  can  pass.'' 

8,  Red  estate  8.  Dispositions  of  real  estate  in  the  West  Indies,  or  the  other 
in^  an?^  colonicfi^  form  a  fiuther  exception.  This  appears  ttom  the  case 
other  oolonies.  of  Attorney  General  v.  Stewart  {q).  In  that  case,  James  WUsan, 
by  will  dated  in  1799,  directed  hb  executors  to  dispose  of  all  his 
property  (consisting  of  real  and  personal  estate)  at  Grenada,  the 
produce  to  be  remitted  to  the  magistrates  of  Banff,  in  North 
Britain^  to  be  laid  out  by  them  as  a  charitable  fond  in  the  best 
manner  possible,  and  to  remain  under  the  directions  of  the  acting 
magistrates  firom  year  to  year.  Upon  the  question^  whether  the 
Statute  of  Mortmain  was  in  force  in  the  Island  of  Grenada,  on 
an  exception  to  the  Master's  report,  who  had  stated,  afler  some 
doubt,  his  opinion  in  the  affirmative ;  Sir  WUUam  Grant,  M.  R., 
said,  that  it  depended  on  the  consideration,  whether  it  be  a 
law  of  local  policy,  adapted  solely  to  the  country  in  which  it  was 
made,  or  a  general  regulation  of  property,  equally  applicable 
^  to  any  country,  in  which  it  is  by  the  rules  of  the  English  law 
that  property  is  governed.  He  conceived  that  the  object  of  the 
Statute  of  Mortmain  was  wholly  political,  that  it  grew  out  of  local 
circumstances,  and  was  meant  to  have  merely  a  local  operation : 
and  at  the  close  of  his  very  luminous  judgment,  observed^ 
**  Framed  as  the  Mortmain  Act  is,  I  think  it  quite  inapplicable 
to  Grenada  or  to  any  other  colony.  In  its  causes,  its  objects,  its 
provisions,  its  qualifications,  and  its  exceptions,  it  is  a  l|iw  wholly 

(y)  2  Mer.  143. 
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calddated  for  purposes  of  local  policy^  complicated  mtb  TeKmentw^ 
local  establishmentSy  and  incapable^  without  great  incongmity  in  ^^^^  ^ 
the  effect,  of  being  transferred  as  it  stands  into  the  code  of  any  within  the  sut 
other  country.    I  am  of  opinion^  therefore,  that  it  constitutes  no  ^  ^^      ^ 

part  of  the  law  of  the  Island  of  Orenada,  and  that  the  exception  

must  consequendy  be  allowed." 

In  iCtfard  r.  Seynoldsir)  the  testator  gave  the  remainder 
of  his  property  to  the  government  of  Bengal^  to  be  apfdied  to 
charitaUe,  beneficial,  and  public  works,  at  and  in  th^  city  of 
Dacca  in  Bengal^  for  the  ezclnsive  benefit  of  the  native  inhabit- 
ants^ in  such  manner  as  they  and  the  government  might  regard 

as  most  conducive  to  that  end*    Lord  Cattenhamj  C,  after  ob- 

« 

senring,  that  he  collected  the  meaning  of  the  testator  to  be,  that 
something  should  be  constructed  or  established  for  the  benefit 
of  the  native  inhabitants  of  Dacca,  held  the  bequest  valid, 
observing,  that  it  was  unnecessaiy  for  him  to  advert  to  the 
question  as  to  the  Statute  of  Mi»rtmain,  because  he  agreed  in 
what  was  stated  in  the  case  of  The  Mayor  of  Lyons  v.  The  East 
India  Company  (s), 

9.  A  further  exception  out  of  the  operation  of  the  statute  is  9.  Honey  to  be 
made  in  &vour  of  bequests  of  money,  to  be  applied  simply  in  i^]^^b  J(^ 
the  melhraiion  of  lands  in  mortmain,  or  far  building  upon  them:  Ud<1«  ^ 
and  the  reason  is,  that  such  dispositions  are  not  within  the 
intent  and  meaning  of  the  statute,  the  object  of  which  is  to  pre- 
vent any  addition  to  the  quantity  of  land  alr^^y  in  mortmain, 
and  not  to  impede  their  melioration  or  improvement  Thus,  in 
the  case  of  Glubb  v.  Attorney  General  {t),  wherein  Thomas  Munday 
bequeathed  4002.  and  100/.  to  trustees,  to  be  laid  out  in  building 
a  parsonage  house  on  the  glebe  of  Biciton.  On  a  bill  filed  by 
the  rector  to  have  the  money  laid  out,  the  question  arose  whether 
the  devise  was  void  as  within  the  Statute  of  Mortmain  ?  and  Sir 
Thomas  Clarhsy  M.  R.,  determined  that  it  was  not»  The  statute, 
he  said,  was  intended  to  prevent  new  acquisitions  in  mortmain, 
and  that  erecting  or  building  was  not  to  be  considered  as  such. 
Had  the  testator  not  made  the  devise  in  question,  he  might  have 
been  sued  for  dilapidations,  and  the  money  recovered  would  have 
been  laid  out  upon  the  building;  and  h^ decreed  the  money  to 
be  laid  out 


(r)  1  Phil.  185,  192.  Stewart,  2  Mer.  16],  per  M.  R«' 

(t)  1  Moore*s  PriTy  Coune.  Ca.         (/)  Amb.  373. 
175,  276,  &c« ;  see  ako  AU.  Oen,  v, 


mam. 


1166  Of  Testamentary  Dispositions         [Gu.  xix. 

Testamentary  Again,  in  the  case  of  Harris  v.  Barnes  (u),  Doctor  Conuigs 
chlmt"^'^^  bequeathed  200i  to  the  defendant  Stone^  to  be  laid  out  in 
within  the  sut.  repairing  the  free  chapel  of  Greiidon  Court,  part  of  his  estate : 
^  3^^  '  and  the  Lord  Chancellor  was  clearly  of  opinion,  that  the  legacy 
Money  to  be  ^^  "®*  Within  the  letter  or  meaning  of  the  Statute  of  Mortmain ; 
applied  in  me-  the  woids  of  which  Were,  **  to  be  laid  out  in  purchase  of  lands, 
iiTxnortaiidn. '   &<^*  f  and  the  meaning  and  intention  of  which  were,  to  prevent 

the  increase  of  lands,  in  mortmain,  beyond  what  was  so  at  the 
time  the  act  was  made.  That  the  legacy  was  only  to  support 
that  which  was  in  mortmain  at  the  time  of  the  will. 

Again,  in  Brodie  v.  Duke  of  Chandos  (v),  Arm  Thisilewaite 
bequeathed  to  trustees  all  her  ready  money,  subject  to  debts,  to 
lay  it  out  in  the  erecting  and  new  building  of  a  neat  parsonage 
house,  ^^  which,  her  will  was,  should  be  erected  nt  the  upper  end 
of  the  garden  belonging  to  the  said  parsonage  house,**  to  be  en- 
joyed by  the  then  present  and  other  future  incumbents.  The 
question  was,  whether  the  bequest  was  within  the  meaning  of 
the  statute ;  and  the  Lord  Chancellor  decreed  in  favour  of  the 
charity,  as  no  land  was  to  be  purchased. 

So,  in  Attorney  General  v.  Bishop  of  Chester  (to),  Archbishop 
Seeker  bequeathed  1,0001  to  be  laid  out  upon  repairing  par- 
sonage houses ;  and  Lord  JTiurbw,  C,  directed  a  reference  to 
the  Master,  that  proposals  of  proper  objects  might  be  laid  before 
him. 

So  also,  in  the  case  of  Attcrtvey  General  v.  Parsons  (x),  Edward 
Tawney,  by  indenture  of  bargain  and  sale,  duly  executed  and 
inroUed,  conveyed  to  the  mayor,  bailifis,  &c.,  of  the  city  of 
Oxford,  two  freehold  messuages,  &&,  in  the  suburbs  of  the  said 
city,  in  trust,  to  permit  three  poor  men  and  three  poor  women  to 
be  nominated  by  him  during  life,  and  after  his  death  by  such 
person  or  persons  in  such  manner,  &c.,  as  he  had,  or  should,  by 
any  deed  in  writing,  or  by  his  will  or  codicil,  appoint  By  his 
will  he  gave  to  the  mayor,  &c,  4,000/.  three  per  cent,  consols, 
upon  trust  to  pay  the  dividends  as  follows ;.  202.  a  year  each,  by 
equal  half-yearly  payments,  to  three  poor  men  and  three  poor 
women  of  the  city  of  Oxford,  or  the  suburbs  thereof,  for  ever,  for 
their  Uves ;  and  subject  thereto,  in  trust  to  lay  out,  as  occasion 
should  require,  the  remainder  of  the  dividends,  at  such  times  and 
in  such  manner  as  his  trustees  should  direct,  ii\.  rebuilding,  re- 
pairing, altering  or  adding  to  and  improving,  the  messuages  or 


(tt)  Amb.  651.  (w)  \  Bro.  0.  C.  444. 

(r)  1  Bro.  C.  C.  444,  note.  (x)  8  Vcs.  186. 
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tenements,  groand  and  appurtenances,  conveyed  by  him  to  the  Testamentary 
said  mayor,  &c.,  by  bargain  and  sale  inrolled,  for  the  nse  and  cSKf  *na?  ^ 
benefit  of  such  poor  men  and  women,  who  were  to  reside  and  within  the  stat. 
live  upon  the  premises.  The  information  prayed  that  the  plaintiffs,  ^  36.  ^ 
as  trustees  of  the  charitable  institution,  might  be  declared  entitled  Money  to  be 
to  the  4,500il  stock,  upon  the  trusts  of  the  will,  and  that  the  implied  in  me- 
executors  might  be  decreed  to  transfer  the  stock,  &c    Lord  in  morteiahi, 
EUoriy  C,  said,  «  This  bequest,  according  to  the  current  of  modem  ^^^^  ^^' 
authorities,  so  &r  as  it  is  to  be  understood  not  to  direct  pur-  cepdooa. 
chases  of  land  to  be  made,  is  good;  but  as  £ir  as  the  words, 
adding  to,  relate  to  some  part  of  the  context,  it  is  not  good;  for 
it  is  not  only  adding  to  the  messuages  or  tenements,  which  I  may 
consider  to  be  upon  the  ground  already  in  mortmain,  but  it  is 
'  adding  to  and  improving  the  messuages  or  tenements,  ground 
and  appurtenances.'    1  agree  with  the  late  cases,  which  go  a 
great  way  to  establish,  that  the  Court  cannot  put  such  a  con- 
struction upon  the  word  erect,  as  was  put  upon  that  word  in 
former  cases ;  and  that  primd  facte,  the  testator  must  be  taken 
to  mean  by  that  word,  that  land  shall  be  bought     I  think,  the 
good  sense  is  with  the  later  cases ;  requiring,  that  the  testator 
himself  should  have  manifested  his  purpose  to  be  sufficiently 
answered,  if  they  could  hire  or  beg  land,  according  to   the 
expressions  in  the  different  cases.    In  this  case,  it  is  clear  the 
testator  ha^  adverted  to  land  already  in  mortmain ;  adverting  to 
his  own  deed.'' 

The  decree  was,  ^  that  the  legacy  of  4,5001  stock  is  good,  so 
&r  as  to  the  payment  of  2021  a  year  each  to  three  poor  men  and 
three  poor  women,  according  to  the  will ;  also,  so  &r  as  the  sur- 
plus is  directed  to  be  applied  in  rebuilding,  repairing,  altering 
or  improving  the  messuages  or  tenements,  grounds  and  appur- 
tenances, and  so  fiur  as  the  additions  directed  by  the  will  shall 
be  made  upon  the  lands  conveyed  by  the  testator,  for  the  better 
residence  of  such  poor  men  and  women :  but  that  it  is  bad,  so 
fiur  as  any  additions  are  to  be  made  to  the  ground  by  acquiring 
other  land"  (y). 

In  the  recent  case  of  Ingldy  v.  Dcbson  (z),  the  bequest  was  of 
2,0001  in  trust,  for  the  purpose  of  rebuilding  or  enlarging  an  old 
school-house,  then  existing  in  the  parish  o{  Stohesley,  or  of  building 
a  new  school-house  in  the  same  parisL     The  school-house  had 


Of)  See  alflo  AU.  Oen.  v.  Mwiby,      Alt  Oen.  y.  Power,  1  Bull  &  B.  154. 
stated  eupra,  p.  1169,  and  see  also         (x)  4  Russ.  342. 
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been  erected  by  sobflcriptiDn  ia  1734,  two  years  belbi«  the 
9  Gea  2,  c  36^  upon  waste  (^  the  manor  given  by  tl^e  then 
Lord,  which  had  ever  since  been  used  as  a  school-house.  The 
validity  of  the  bequest  turned  upon  the  question^  whether  the 
land  was  in  mortmain  at  the  death  of  the  testator.  Sir  John 
Leachf  M.  R.5  decided  that  it  was. 

In  the  above  cases,  it  is  to  be  noticed,  that  the  legacies  were 
given  expressly  with  a  view  to  ameliorate,  or  build  upon  lands 
already  in  mortmain :  but  Lord  Hardwicke  eeems  to  have  thought, 
that  when  the  bequest  was  of  money  to  be  laid  out  in  bulling 
or  erecting  a  chapel  or  school,  the  legacy  would  be  good,  if  a 
piece  of  ground  already  in  mortmain,  could  be  obtained  by  any 
means  for.  the  purpose. 

Thus,  in  the  case  of  Attorney  General  v.  Bowles  (2:),  WiOiam 
Bowles  bequeathed  to  trustees  500L,  to  be  raised  out  of  his  per- 
sonal estate,  upon  trust  to  lay  out  part  of  it  in  erecting  a  small 
school-house,  and  a  little  house  adjoining  for  the  master  to  live 
in ;  the  whole  purchase  and  building  not  to  exceed  200L ;  the 
remaining  3002*  to  be  laid  out  in  the  purchase  of  land,  or  in 
some  real  security  for  the  maintenance,  of  the  master.  It  was 
contended,  that  real  security  meant,  substantial,  good,  and  effec- 
tual security,  and  therefore  that  it  was  not  within  the  Statute  of 
Mortmain :  but  Lord  Hardwicke,  C,  was  of  a  different  opinion, 
and  said,  that  he  must  take  the  word  real  in  its  known  and  legal 
acceptation,  and  could  not  annex  a  new  idea  to  it;  so  that 
the  legacy  of  SOOiL  was  void.  But  that,  as  to  the  2002.  if  the 
trustees  could  procure  a  piece  of  ground,  by  the  gift  or  generosity" 
of  any  person,  and  not  by  purchase,  they  might  be  at  liberty  to 
apply  to  the  Cour^  to  lay  out  that  sum,  in  erecting  a  school- 
house  thereon,  when  proposals  could  be  laid  before  the  Court ; 
but  not  to  be  laid  out  in  land  to  build  upon:  which  proposals 
were  to  be  within  a  certain  pmod. 

This  opinion,  however,  of  Lord  Hardwichej  has  been  freqnendy 
overruled  by  the  subsequent  cases  below  stated;  and  the  law  of 
the  Court,  as  at  present  settled,  seems  to  be,  that  in  order  to 
effectuate  the  dispositions,  the  testator  must  pobd  out  or  aseer^ 
tain  the  lands  in  mortmain,  upon  which  the  buildings  are  to  be 
erected. 

Thus,  in  Attorney  General  v.  Hyde  (a),  Mary  Glover,  by  her 


(z)  8  Yes.  547.  Qenerid  v.   TynddO^  stated,  seproy 

(a)  Ambl.  751 ;  see  also  AUomey     p.  981. 
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will,  ordered  IfiOOL  to  be  Idd  out,  under  the  direction  of  the  Testamentary 
mbister  and  churchwardens  of  Rcystan,  for  the  time  being,  for  ^^^^  ^ 
erecting  a  free-school  at  Boyttan,  for  twelve  poor  boys  and  twelve  wHhin  the  stat 
poor  girls  of  the  parish  of  Roy$Um  ;  and  directed,  that  so  soon  as  ^  ^6.  ^'  ^' 
the  same  should  be  built,  2fi00l  should  be  placed  out  at  in-  ^       ^  ^ 
terest,  and  the  interest  applied  for  the  maintenance  of  a  school-  applied  in  me- 
master  and  schoolmistress,  and  for  teaching  bovs  and  girls  to  blll^iaiii, 
read,  write,  &c.    The  information  stated,  that  there  was  a  piece  ^^^J*  ®^" 
of  vacant  ground  at  Boyston  belonging  to  the  parish,  upon  a  part  eeptkms. 
of  which  there  was  a  school-house,  and  prayed  to  have  the 
l,500iL  and  2J[)OOl  laid  out,  according  to  the  directions  of  the 
will:   9^  ^^  question  was,  whether  the  kga^  of  l,500t  to 
1)9  laid  out  in  erecting  a  frecHMrhool,  was  wilhin  the  Statute  of 
Mortmain?    Lord  Apdeg^  C»,  said,  ^This  case,  taking»in  all  its 
circumstances,  is  new;  in  respect  there  is  a  piece  of  waste 
groond  which  is  said  6>  belong  to  the  paridi,on  which  the  sdiool- 
iMOse  may  be  built     Lord  Hardmehe*B  determination  in  jH' 
igrney  Oeneral  ▼•  B&wles  (h),  was  certainly  overruled  by  Lord 
Ninikaiffton,  in  Attomtjf  Cremrai  v.  Tjfndatty  which  latter  deter- 
mination has  been  followed  by  several  others.    Directions  in  a 
will  to  erect  a  school-house  in  general,  import  an  intention  to 
purchase ;  but  where  there  is  land  already  in  mortmain,  there  is 
no  room  for  such  presumption.    Devise  of  money  to  build  or 
repair  upon  land,  duit  is  already  dedicated  to  the  same  use,  is 
not  within  the  statute ;  that  was  the  ground  of  the  determination 
in  Brodie  v.  The  Duke  ofChwnioM  (c).    Though  it  appears  there 
is  a  vacant  piece  of  ground  in  the  parish,  the  will  does  not 
point  at  the  piece  of  ground*    The  will  does  not  say,  ''to  repair 
or  rebuild  the  school-house  now  standing  on  the  piece  of  ground  f 
abe  meant  to  have  a  school-house  of  her  own  foundation ;  she 
had  no  ri^^t  to  say,  that  the  school-house  which  is  now  standing 
should  be  henceforward  considered  as  tiie  foundation ;  and  he 
diamisBed  the  information* 

So,  in  Pelham  v.  Anderson  (d),  a  testator  directed  his  executors 
to  boald  and  erect  a  hospital,  for  whidi  purpose  he  charged  his 
personal  estate  with  2,0O0L ;  the  residue  to  the  same  uses  as  his 
real  estate.  The  legBicj  of  2,000/1  waa  declared  void  by  the 
Statute  of  Mortmaixu 

So,  in  Attan^  Oeneral  v.  Nash  (« ),   CaAerme  Nash^  beuig 

(ft)  Suproy  list  psge.  (e)  3  Bro.  C.  C.  588 ;  see  Lord 

(c)  Seprot  p.  1166.  EldinCn  observations  upon  this  case 

\i)  1  Bro.  C.  444,  note ;  2  Eden,     in  the  AtL  Qen.  v.  Panoiu^   tiqf.^ 

296.  p.  1166. 
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Testamentary    possessed  of  a  considerable  personal,  but  not  seised  of  any  real 

ch'r^noT ^'^    e8^^®>  ^y  ^^^^  ^*®^  ^^^^'  ®^^  P^°g  ^^«^  legacies,  gave  the 
within  tbo  sut  residue  of  her  real  and  personal  estate  to  trustees,  upon  trust,  as 

c.  36.  ^'  '      soon  as  conveniantly  might  be,  after  her  decease,  to  cause  to  be 

Money  to  be     erected  and  built  within  that  part  of  the  parish  of  St  Peter, 

applied  in  me-   within  the  borough  of  DraUwich  and  county  of  Worcester,  k 

in  mortmain,     dwelling-house  or  tenement  of  such  size  or  dimensions  as  they 

"^ei^^^"'   should  see  proper;  and  that  the  same  when  erected  and  built, 

oeptioni*  should  be  by  them  appropriated  for  the  use  of  a  school-house, 

for  educating,  clothing,  and  maintaining  such  a  number  of  poor 

boys  and  girls,  parishioners,  within  the  said  picrUh,  as  her  trustees 

and  their  heirs  should  see  proper,  and  find  the  intere&t^  produce, 

and  profits  of  her  said  real  and  personal  estate  and  eife«ts, 

sufficient  to  support  and  maintain,  according  to  the  true  intent 

and  meaning  of  her  will     She  then  gave  several  directions  for 

the  government  of  the  school,  and  directed  and  empowered  her 

said  trustees,  out  of  her  real  and  personal  estate,  to  purchase 

such  spot  of  ground  within  the  said  parish  of  St  Peter,  as  they 

should  see  proper,  for  the  purpose  of  erecting  the  said  house  or 

school*    The  trustees  having  bought  a  proper  piece  of  ground 

with  their  own  money,  for  the  erection,  which  they  offered  as  a 

gift  to  the  charity,  the  information  prayed  an  account  of  the 

testatril:'s  property,  and  that,  the  charity  might  be  carried  into 

effect     But  to  so  much  of  the  bill  as  prayed  that  the  charity 

might  be  carried  into  execution,  one  of  the  defendants  demurred, 

and  shewed  for  cause  of  demurrer,  that  the  charitable  legacies 

were  void  in  law:  and  Lord  Thurhw,  C,  allowed  the  demurrer. 

So«  in  the  case  of  Fay  v.  Foy  {f\  Sydney  HoUis  Fay,  by  will, 
dated  1783,  gave  l,0002i  towards  the  erection  and  endowment 
of  a  hospital  in  the  county  of  Dorset  Lord  Kenyen,  then 
Master  of  the  Rolls,  observed,  that  if  it  were  necessary  to  buy 
land,  to  build  the  hospital  upon  it,  it  must  clearly  be  within  the 
statute ;  but  it  might  go  in  aid  of  the  endowment  of  any  hospital 
already  existing.  He  therefore  referred  it  to  the  Master  to 
inquire  whether  there  was  any  hospital  existing  in  DarseUhxre. 
The  next  clause  in  the  will  was,  *^  I  give  800Z.  for  the  purpose 
of  erecting  and  endowing  a  school.^  Upon  these  two  clauses, 
the  determinations  were  different;  the  former  was  referred  to 
the  Master,  because  the  testator  pointed  to  the  hospital  which 
was  then  erecting;  but  as  to  the  latter,  his  Honor  declared  it 


(/)  Cited  3  Bro.  C.  C.  593. 
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void,  and  aud,  that  he  should  also  have  declared  the  odhier  void  Tettementary 
if  there  had  not  been  an  existing  hospital.  chSS^tS'  ^ 

So,  in  the  case  of  Chapman  v.  Brown  (ff)^  Elizabeth  Brookes,  within  the  stat. 
by  her  will,  dated  1776,  gave  5L  to  each  of  her  lelations,  if  she  ^  35^  ^'  ' 
flhonld  have  any  poor  relations  at  her  death,  so  far  as  the  second  j^^    ^^  ^ 
degree,  who  would  be  said  to  be  in  want:  and,  after  directing  all  applied  in  me. 
her  wearing  apparel  to  be  distributed  among  her  poor  relations,  il^OTi^aiii» 
at  the  discretion  of  her  executors,  she  gave  the  residue  of  her  ^  ©wes  con- 

^       BtdereQ  as  ex* 

real  and  personal  estate  and  effects  to  her  executors,  after  ceptiom. 
payment  (tf  debts,  funeral  expenses,  and  legacies,  for  building  or 
pnrdiasing  a  chapel  for  the  service  of  God:  and  she  gave  her 
two  small  silver  waiters,  her  large  silver  cup,  and  her  best 
damask  table  cloth,  and  two  damask  napkins,  for  the  use  of  the 
oommunion  table ;  and  requested  that  her  bureau  bookcase,  with 
all  her  books,  might  be  deposited  in  the^  said  chapel ;  and 
desired  that  the  chapel  might  be  where  it  should  appear  to  her 
ezecators  to  be  most  wanted :  and  if  any  ovei^lus  remained,  after 
pnrdhaBing  or  building  the  same,  she  requested  that  it  might  go 
towaida  the  support  of  a  faithftil  gospel  minister,  not  to  exceed 
20L  a  y^ar;  and  if,  after  that,  any  overplus  remained,  she 
desired  that  it  might  be  laid  oat  in  such  charitable  uses  as  her 
executors  should  think  proper ;  and  she  appointed  the  plaintiff 
and  another  person  (who  renounced  the  executorship)  executors. 
Tlie  bill  prayed  an  execution  of  the  trusts  in  the  wilL  Sir 
fPUUam  Oranty  M.  R.,  observed:  ^The  only  question  is,  with 
regard  to  the  validity  of  the  bequest  for  charitable  purposes.  It 
is  contended  for  the  heir-at-law,  that  as  to  the  real  estate,  the 
devise  is  vmd;  and  that  unquestionably  is  sa  It  is  also  clearly 
void  as  to  the  mortg^e.  By  the  next  of  kin  it  is  contended, 
that  the  disposition  is  void,  so  far  as  it  directs  the  residue  to  be 
laid  cot  in  building  or  purchasing  a  chapel :  and  it  is  contended 
by  the  Attorney  General,  on  behalf  of  the  charity,  that  being  in 
the  allemativ^  to  build  or  purchase,  if  either  of  those  purposes 
oonld  legally  be  effected,  the  trust  ought  to  be  carried  into  exe- 
cution ;  and  that  undoubtedly  would  be  sa  It  is  insisted,  that 
the  purpose  to  build  a  chapel  upon  gronnd  already  in  mortmun, 
ia  Iqpd ;  though  to  purchase  ground  for  the  purpose  of  building 
a  chapel,  is  not  \efpL  The  Attorney  General  v.  Bowles  (A)  was 
referred  to  as  an  authority,  that  if  there  is  a  bequest  of  money  to 
be  laid  out  in  building  a  chapel  or  school,  the  intention  is  to 
be  taken  to  be,  to  build,  in  case  a  piece  of  ground  already  in 

■I  ■     ■  ii ■  ^1  I  I  11  I 
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Tartunentary    mortmain  could  be  found  for  that  purpose;  and  that  case  is 
2iEit?lMt  ^    undoubtedly  an  authority  for  that   But  this  case  appears  to  have 
within  the  itat.  been  overruled  by  a  great  number  of  subsequent  decisions*"   His 
c.  36.  ^  ^'      Honor,  after  discussing  the  case  before  stated,  proceeded  thus : 
Money  to  be     *^^  ^^  *^^*^»  ^®  alternative  is  to  build  or  purchase.     It  is 
applied  in  mo.   admitted,  a  bequest  to  purchase  would  be  void;    and  it  is 
in  mOTtaiain,     determined  by  all  those  cases,  that  a  bequest  for  the  purpose  of 
and  exceptions  building  a  chapel  is  equally  void.     That  bequest,  therefore,  £edls 
to  the  ground.     The  next  question  arises  upon  the  direction, 
that  if  any  overplus  remains,  after  the  purchasing  or  building 
the  chapel,  it  shall  go  towards  the  support  of  a  faithful  gospel 
minister,  not  exceeding  20L  a  year.    It  is  contended  by  the  next 
of  kin,  that  this  is  a  bequest  dependant  upon  the  former;  and 
that  failing,  this  must  likewise  fail,  upon  the  authority  of  the 
Attorney  General  v.  GcvMing  (t).     The  late  Master  of  the  Rolls 
seemed  to  doubt  a  little  the  doctrine  of  that  case,  in  the  Attomey 
General  v.  The  Earl  of  WincheUea  (J).    But  afterwards,  in  the 
Attorney  General  v.  BouUbee  (A),  he  approved  of  that  doctrine, 
and  acted  upon  it     It  is  then  contended,  that  this  is  not  de- 
pendant upon  the  other  purpose;  but  it  is  for  the  support  of  a 
minister  generally,  not  at  that  chapeL     I  am  clearly  of  opinion 
she  must  have  meant  a  minister  in  that  chapel  which  she  intended 
.   to  be  purchased.      It  would  be  quite  absurd  to  suppose  she 
intended  no  provision  for  the  minister  of  her  own  chapel ;  but 
that  a  provision  should  be  made  for  the  minister  at  some  other 
,   chapel,  to  be  built  by  a  stranger.     Therefore,  upon  the  authority 
of  the  Attorney  General  v.  Gouldinff,  and  the  Attorney  General 
V.  BouWfee,  that  bequest  must  fail,  as  the  chapel  is  not  to  have 
existence.** 

So  also,  a  bequest  to  individuals  or  a  socie^  not  holding  land 
in  mortmain,  provided  they  would  furnish  lands  for  charitable 
purposes  is  void ;  as  in  the  case  of  Attorney  General  v.  Davies  (/), 
wherein  Thomas  Davies,  by  will  dated  1801,  bequeathed  as  fol- 
lows :  **  The  sum  of  5,000^  more  or  less,  as  it  may  be  wanted,  to 
build  twelve  almshouses,  purchase  the  ground,  six  for  poor  men, 
six  for  poor  women,  economy  and  convenience  observed  in  th^ 
structure :"  and  then  he  gave  the  remainder  of  his  property  for 
the  use  of  the  Orphan  School  in  the  City  Road^  under  the  direc* 
tion  of  the  committee  of  that  school  for  the  time  being,  provided 
'  they  would  furnish  a  piece  of  ground  near  the  school  to  build 
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the  aforesaid  houses  on.     Upon  the  question,  whether  these  dis-  Testunentiry 
positions  were  within  the  statute  of  9  Geo.  2,  c.  36,  Sir  fV.  Grant,  ch^'^not  ^ 
M.  R.,  said,  *^  It  roust  be  admitted,  that  if  the  will  stopped  with  wUbin  the  itat. 
the  bequest  of  the  6,000t   it  would  be  wholly  void;   for  the  ^^36^'^' 
testator  gives  it  expressly  to  purchase  land ;  and  even  if  he  had  j^^^^  ^  ^ 
said  nothing  about  purchasing,  a  bequest  of  money  to  build  applied  in  me« 
almshouses  would  be  void  according  to  the  latter  determinations;  il^onmain, 
as  the  Court  will  not  imply  an  intention  of  which  the  will  affords  «>^  exeeptkm 
no  trace,  thafif  the  land  should  be  given,  then,  and  then  only, 
the  building  shall  take  place ;  and  if  the  original  intention  be  a 
purchase,  an  offer  to  give  will  not  cure  it ;  for  in  the  Attorney 
General  v.  Nash  (m),  the  trustees  had  purchased  land  with  their 
own  money,  and  they  offered  to  give  the  land,  yet  the  Court 
refused  to  give  it  effect     But  it  is  said  in  this  case,  that  in  the 
subsequent  part  of  the  will  the  testator  has  relinquished  the  first 
intention  of  purchasing,  and  has  made  a  provision  for  erecting 
almshouses  upon  ground  to  be  given  by  the  committee  of  the 
Orphan  Hospital,  who,  by  the  information,  offer  to  give   this 
ground.     Therefore,  it  is  said,  the  charity  may  be    executed 
according  to  hid  latter  intention,  without  any  violation  of  the 
Act     But  the  testator  proposes  to  the  committee  a  gift,  and 
oflers  them  the  residue,  as  a  consideration  for  their  furnishing 
land  for  his  almshouses,  and  taking  the  management  of  them  and 
his  afiairs.     He  does  not  mean  to  give  them  any  part  of  the 
residue  unless. they  supply  the  ground  for  his  almshouses.  He 
says, '  I  will  give  your  charity  money  if  you  will  find  land  for 
mine.'    What  is  this  but  laying  out  money  in  land  ?    It  may  be 
more  or  less  advantageous  to  them,  but  still  it  is  a  mere  bargain ; 
money  offered  if  land  is  given  in  return.    It  is  an  absurd  distinc- 
tion, that  a  testator  shall  not  give  land  to  a  charity,  but  he  may 
give  money  in  consideration  of  another's  giving  land  for  a  charity. 
If  I  am  right  in  holding,  that  this  is  a  bequest  of  a  residue  to  be 
laid  out  in  land,  two  consequences  will  follow :  1  st.  That  such 
bequest  of  the  residue  is  void.    2dly.  That  the  bequest  for  erect- 
ing almshouses  is  void,  because  they  ar&  to  be  erected  only,  by 
what  1  consider  a  purchase  of  land.     It  may  be,  if  the  whole 
Bchenie  might  be  carried  into  effect,  that  the  Orphan  School 
might  have  a  benefit,  for  their  m^ht  be  a  surplus ;  and  on\j 
what  is  equivalent  to  the  land  for  the  almshouses  is  to  be  applied. 
Bat  it  is  impossible  to  make  an  apportionment,  and  to  declare 
the  bequest  of  the  residue  void  for  a  part  and  good  for  the  rest 

(m)  3  Bro.  C.  C.  £88,  supra,  p.  1169. 
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Teiumentary    If  the  principal  fails,  the  subsidiaiy  part  most  fidl  along  with  it. 
dispositions  to    rj^^  ^j^j^  jg  ^^  Connect  his  almshouses  and  their  school,  and  to 

cbarity  not  '  -■  «  i    . 

within  tho  stat  benefit  the  latter  because  of  the  benefit  to  be  expected  from  their 
c.  36.  ^'  school.  It  is  only  on  account  of  their  contributing  to  his  plan 
Mone  to  be  ^^*^  ^®  gives  to  them.  This  bequest  of  the  residue  is  therefore 
applied  in  me-  wholly  void"  (n).  The  decree  was  afterwards  confirmed  by  the 
in'mortewin.  Chancellor,  who,  with  reference  to  the  residue,  observed,  that  if 
and  exceptions  the  primary  gift  fails,  the  secondary  gift  being  totally  uncertain, 
and  fluctuating  from  time  to  time,  the  whole  must  fiuL 

To  the  preceding  cases,  those  of  AUomey  Generals.  Munby  (o), 

and  Pritchard  v.  Arbotdn  (p)  before  stated  may  be  added,  and  to 

which  the  reader  is  referred. 

Money  given         But,  though  a  bequest  of  a  sum  of  money  to  erect  a  school, 

dSrection'notto  gci^crally  is  void,  yet  where  there  is  an  express  direction  that 

poKhase.         lahd  shall  not  be  purchased,  the  bequest  will  be  supported. 

Thus,  in  the  case  of  Henshaw  v.  Atkinson  (q)^  Thomas  Henshmo 
by  will,  in  1807,  bequeathed  as  follows :  *^  Whereas  it  is  my  wish 
and  intention  that  a  Blue  Coat  School  be  created  at  Oldham^  and 
a  Blind  Asylum  established  at  Manchester^  under  the  manage- 
ment and  direction  of  certain  trustees  to  be  hereafter  appointed, 

« 

I  hereby  give  and  bequeath  20,00021  in  trust,  to  the  said  trustees, 
to  each  of  the  said  charities,  subject  to  such  uses,  limitations  and 
conditions  as  shall  afterwards  be  determined  for  the  government 
thereof;  but  I  direct  that  the  said  monies  shall  not  be  applied  in 
the  purchase  of  lands,  or  the  erection  of  buildings ;  it  being  my 
expectation  that  other  persons  will,  at  their  expense,  purchase 
lands  and  buildings  for  those  purposes.  And  as  for  and  concern- 
ing all  the  rest,  residue  and  remainder  of  my  personal  estate,  I 
give  and  bequeath  the  same,  in  trust,  to  the  trustees  of  the  said 
intended  charities,  to  be  equally  divided,  and  for  the  equal  benefit 
of  each  of  the  said  charities.'^  The  testator  appointed  John 
Atkinson  and  Joseph  Atkinson^  (two  of  the  defendants)  and  the 
plaintiff  Sarah  Henshaw^  executors  and  executrix  of  his  wilL 
By  a  codicil,  the  testator  gave  20,00021  more  to  the  Blue  Coat 
School,  and  empowered  his  executors  to  fix  the  establishment  of 
the  Blue  Coat  School  at  Manchester^  instead  of  OWumt,  if  they 
thought  it  more  convenient  By  another  codicil,  he  nominated 
trustees  for  the  school,  with  power  to  fill  up  the  number  firom 


(n)  See  also  Chapman  v.  Brown,  and  Giblett  and  Others  v.  Hobson, 

supray  and  6  Yes.  404.  5  Sim.  651. 
(o)  1  Mcr.  827,  supra,  p.  1159.  {q)  3  Mad.  806. 

(/>)  3  Riiss.  456,  supra,  p.  1148,  ' 
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time  to  time  and  then  proceeded  thus :  **  It  is  my  will  and  inten-  Teetamentary 
tion  that  the  sums  which  I  have  bequeathed,  of  40,000i  to  the  ^hSf  llSf  ^ 
Bine  Coat  School,  and  20,00021  to  the  Blind  Asjlum,  making  within  the  stat. 
together  60,00021,  shall  contioue  in  the  house  or  firm  at  Oldham^  &  36.^'  ^' 
in  conformity  to  and  during  our  articles  of  partnership,  and  for  Money  mTen  to 
soch  longer  time  as  my  executors  consider  the  principal  and  build  with  a 
interest  of  the  said  sum  secure  for  the  benefit  of  the  said  charities;  purohase. 
it  being  my  will,  that  the  interest  of  the  said  60,00021  be  paid 
annually  to  the  trustees  of  the  said  charities,  for  the  maintenance 
and  support  thereof"    And  the  testator  made  a  fomth  codicil  to 
his  will,  27th  Jufy,  1809,  but  it  was  not  executed  and  attested  as 
required  for  passing  real  estates,  or  for  efiecting  a  revocation  of  a 
devise  of  real  estates.     This  paper  writing  was  as  follows :  *^  I, 
Thomas  JBenshaw,  do  make  this  codicil  to  my  last  will  and  testa- 
ment, and  hereby  revoke  and  make  null  and  void  my  legacy  of 
the  close  of  meadow  land,  called  Frcmkhitt,  which  I  have  devised 
to  James  Barker^  it  being  my  intention  to  appropriate  the  said 
close  for  the  building  of  a  Blue  Coat  School,  which  I  have 
endowed  by  my  last  wilL"     The  question  was,  whether  the 
bequests  for  the  establishment  of  a  Blue  Coat  School  and  Blind 
Asylum,  were  void  by  the  statute,  9  Geo.  2,  c  36.     Sir  John 
Leachy  V.  C*,  in  giving  judgment,  said,  **  It  is  now  perfectly  well 
settled,  that  if  a  testator  gives  personal  property  to  erect  and 
endow  a  school  or  hospital,  it  must  be  considered,  unless  it  be 
otherwise  declared,  that  it  was  his  intention  that  land  should  be 
acquired,  and  buildings  made,  as  necessary  parts  of  his  purpose ; 
but  here,  the  testator  has  expressly  directed  that  no  part  of  the 
money  bequeathed   is   to   be   so   applied."    His   Honor   tiien 
referred  to  the  clauses  in  the  will,  and  the  bequest  in  the  second 
cpdicil  respecting  the  monies  bequeathed  remaining  on  the  firm 
at  Old/iom,  and  concluded  thus :  "  The  trustees  have,  therefore,  a 
title  to  this  annual  payment  from  the  death  of  the  testator,  and 
must  apply  it  in  the  mdntenance  and  support  of  the  charities, 
although  the  expectations  of  the  testator,  with  respect  to  the 
purchase  of  lands  and  buildings  by  other  persons,  are  wholly 
disappointed.    In  ftct,  these  expectations  seem  to  have  &iled 
the  testator  in  his  lifetime ;  for  by  his  fourth  codicil  he  expresses 
an  intention,  not  perfected,  to  appropriate  a  particular  close  for 
the  building  of  the  Blue  Coat  School*    These  charities  must 
therefore  be  established,  and  when  the  accounts  are  taken,  the 
particular  manner  of  the  administration  of  them  will  come  to  be 
considered.*' 
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Tesumentary  10.  It  would  seem  also,  that  money  bequeathed  generally  to 
dUpogitions  to  promde  a  school,  or  other  bailding  for  charitable  pmrposesy  is  a 
within  the  stat  valid  bequest,  although  there  be  not  any  direction  not  to  pnr- 
c^36?*^^'  chase;  since  such  school-house  or  other  building  may  be  Mred. 
Mooe  «vonto  "^^  ^®^  ®^  ContweU  V.  Baker  is  thus  cited  in  Vaughan  v. 
build  with  a  Parker  (r),  before  Lord  Hardmche,  C,  31st  March,  1747. 
puro^''*^  ^  Testator's  representatives  brought  a  bill  for  residue  of  personal 

estate  undisposed  by  will  against  the  trustees,  who  were  also 
executors,  and  who  claimed  it  for  a  charity  in  the  will  in  these 
words:  '*!  give  aU  the  rest  and  residue  of  my  estate,  of  what 
nature  soever,  to  trustees,  in  order  to  and  towards  erecting  a 
school  for  the  education  of  poor  boys  in  such  a  place,  in  such  a 
manner  as  the  trustees  should  direct  and  appoint."  It  was 
insisted  to  be  a  lapsed  legacy  by  the  Mortmain  Act,  and  that 
erecting  a  school  must  mean  buying  and  building ;  and  it  was 
added  by  the  counsel  for  the  charity  in  the  principal  case 
arffuendoy  and  not  denied  by  the  Court,  '<  Your  Lordship  held, 
that  erecting  included  the  founding,  and  consequentiy  the  main- 
tenance of  the  Master;  which  was  a  different  thing  from  the 
mere  school  place  itself:  but  that  the  end  might  be  obtained  by 
hirinff  a  house,  and  directed  accordingly ;  and  this  for  ever." 

In  Johnston  v.  Swann  {s)  the  testator  bequeathed  7,100^  to  be 
invested  in  the  funds,  and  the  interest  and  dividends  to  be 
applied  in  paying  the  expenses  ofpravidinff  a  proper  school-house 
for  the  instruction  of  twenty  poor  girls:  it  was  insisted  on  behalf 
of  the  charity,  that  the  testator  meant  the  school-house  should  be 
hired;  and  that  lands  might  be  hired  for  a  charitable  purpose  on 
the  authority  of  the  case  last  cited.  Sir  John  Leach,  V.  C, 
decided  in  &vour  of  the  charity;  observing,  the  question  was, 
whether,  to  execute  the  expressed  purpose  of  the  testator,  land 
must  be  purchased  for  erecting  a  school*  The  testator  has 
directed  only,  that  a  proper  school-house  should  be  provided, 
which  may  be  by  hire;  and  it  is  some  evidence  of  his  intent  that 
land  should  not  be  bought,  that  the  trustees  are  only  to  apply  the 
dividends,  and  no  part  of  the  principal,  to  the  expense  of  pro- 
viding a  school-house.  It  is  said,  he  meant  the  charity  to 
continue  for  ever;  but  this  intent  may  be  executed,  without 
necessity  for  the  purchase  of  land. 

But  in  Attorney  General  v.  Hodgson  (t)  Sir  L.  Shadwell,  V.  C, 

(r)  2  Ves.  sen.  184,  BeWt  ed.  (/)  10  Jar.  800. 

(«)  3  Mad.  457. 
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held  a  bequest  for  the  establishment  or  institation  of  a  charitable  Testunenuiy 
receptacle  for  certain  old  men»  if  the  same  could  be  done,  was  ^?^^^  ^ 
Toid,  as  intimadng  a  direction  that  land  should  be  acquired  for  within  t)ie  ttti. 
the  purpose:  his  Hopor  distinguished  the  case  from  Johnston  v.  ^  3^;  ^'  ^' 

Skoann.  

In  Dixon  v.  Butler  (t)  the  bequest  was  of  a  sum  of  money  to 
trustees  in  trust,  in  case  the  inhabitants  of  a  parish  should^ 
within  seven  years  after  her  death,  build  a  church  within  the 
«dd  parish,  to  apply  the  sum  as  they  should  think  fit  towards 
defiraying  the  costs  of  such  church*-  The  Court  of  Exchequer 
held  the  bequest  valid  within  the  Statute  of  Mortmain. 

11.  A  further  exception  occurs  in  a  bequest  of  monies  to  be  raised  11.  Produce  o^ 

rati  eflato  to  m 

out  of  real  estate.,fbc  the  purpose  of  erecting  a  monument  to  the  ludout  in 
testator's  memoi^V:j^^     within  the  Statute  of  Mortmain.  wMing  a 

.      «         '^      t*     m-  monument. 

Thus,  m  the  case  of  Meuick  y.  7%e  President  and  Guardians 

of  the  Jsybm  (u),  K  Russell,  by  his  will,  dated  1784,  after 
desiring  that  he  mi^t  be  buried  at  the  east  end  of  the  vault 
of  the  parish  church  of  St  John,  Sauihwark,  and  giving  various 
minute  directions  respecting  his  fimeral,  and  bequeathing  several 
pecuniaiy  legacies,  devised  his  freehold  estates  to  tnistees,  upon 
trust  to  sell,  and  apply  the  produce  as  follows,  namely,  2,0002.  in 
erecting  a  monument  to  perpetuate  his  memoiy  in  the  parish 
of  St  John,  Southwarh;  lOOL  to  Dr.  Samuel  Johnson  on  con- 
dition of  his  writing  an  epitaph  to  be  inscribed  on  his  said 
monument;  and  the  sum  of  twenty  guineas  to  the  rector  of  the 
parish  of  S^  John%  on  condition  of  his  consenting  to  the  placing 
up  of  the  monument  The  testator  directed  the  monument  to 
be  immediately  set  about  after  his  decease ;  and  to  be  completely 
finished  as  soon  as  possible,  not  to  exceed  one  year  after  his 
decease.  The  residue  of  the  monies  arising  firom  die  sale  was  to 
be  ap[died  in  payment  of  some  of  his  legacies.  The  testator  then 
gave  legacies  payable  out  of  his  personal  estate,  to  several  charit- 
able institutions.  In  the  event  of  the  rector  of  St  John^s 
refitting  he  revoked  his  legacy,  also  the  legacy  given  to  the 
parish  school;  and  in  that  event,  he  desired  to  be  interred  in  the 
parish-  of  St  George  the  Martyr,  and  gave  similar  legacies  to  the 
rector  and  school  of  that  parish.  The  residue  of  his  personal 
estate  the  testator  gave  to  the  Asylum,  providing  that  it  should 
be  liable  to  keep  his  monument  in  repair.  The  testator  died  in 
---       -  —  — -  .  I  --   —  — ' — 

(0  3  To.  k  CoIL  (E.)i  ^77.  CoUy  6  Beav.  353,  and  MUford  v. 

(v)  1  Jae.  180,  and  see  Adsam  t.      Reynolds^  1  Fliil.  1S5. 
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Te^tmteatny    1784«  and  in  the  following  year  a  bill  was  filed  for  carrying  the 

ehSiS*^  ^  *™**®  ^^  ^^  ^^  ^^^  execution.  The  Master^a  report,  in  1799, 
within  tlie  8t«t.  stated  that  all  the  sums  diaiged  on  the  real  estate,  except  die 
^  3g^  '  '  2,000il  given  to  erect  the  monument,  and  .the  twenty  guineas  to 
Prodaceofreal  ^®  i^ctor  of  St.  John%  had  been  paid  out  of  the  rents  and 
estatetobeUid  profits;  and  that  there  was  a  balance  arising  from  the  rents 
a^oocm^!^  remaining  in  the  trustees'  hands,  and  which,  with  the  sum  of 
466L  Z$.  Id.  would  be  sufficient  to  meet  those  two  sums.  Upon 
the  petition  of  John  MdHok  and  Sarah,  his  wife,  (who  was  the . 
testator's  heir-at-law),  an  order  was  made,  in  1799,  that,  on  pay- 
ment by  the  petitioners  of  the  4662^  3«.  7dL  to  the  trustee,  he 
should  convey  the  freehold  estates  to  Sarah  MeUick  and  her  heirs, 
or  as  she  should  appoint  The  estates  were  conveyed  accord- 
ingly, and  Sarah  MdUeh  died  in  1803,  leaving  the  plainti£r, 
John  MdSchf  her  eldest  son  and  heir-at-law,  and  administrator. 
The  rector  of  the  parish  of  Sl  John  refused  to  permit  the  erecting 
of  the  monument,  and  the  2,0001  and  2121  had  not  been  applied 
foe  that  purpose,  but  paid  by  the  trustees  to  the  Asylum.  Some 
funds,  arising  from  the  teal  and  personal  estates  of  the  testator, 
had  been  paid  into  Court  A  bill  of  revivor  and  supplement  was 
filed  by  the  president  and  guardians  of  the  Asylum  claiming  the 
fund  in  Court,  and  a  cross  bill  was  filed  by  the  plaintifi^  claiming 
as  heir«t-law,  and  administrator  of  his  mother,  for  the  sums 
of  2fl2lL  given  for  the  purpose  of  erecting  the  monument,  with 
interest,  and  so  much  of  the  fimds  in  Court  «b  arose  fit>m  real 
estate.  The  president  and  guardians  of  the  Asylum  stated,  they 
were  ready  to  apply  that  sum  according  to  the  directions  of  the  will 
It  was  understood  the  present  rector  of  Sl  Johxis  was  willing  that 
the  monument  should  be  erected ;  and  it  was  contended  for  the 
heir-at-law,  that  the  trust  for  erecting  the  monument  was  void 
under  the  statute  of  9  Creo.  2,  c  36;  and  Durovr  v.  Motteux  (o), 
and  Howse  v.  Chapman{w)t  were  cited;  and  that  the  gift  had 
fiuled  by  the  refiisal  of  the  rector  of  St  John^s;  and  that  the 
testator's  intention  was,  that  the  monument  should  be  erected 
within  a  year,  or  not  at  all ;  and  that  the  consequence  would  be 
a  resulting  trust  for  the  heir.  For  the  Asylum,  it  was  insisted, 
that  the  question  was  decided  by  the  former  decree,  and  by  the 
order  in  1799.  Sir  Thomas  Plumer,  M.  R.,  observed,  the  first 
objection  that  is  made  to  this  ffft  is  upon  the  Statute  of  Mort- 
main ;  that  it  is  a  devise  to  a  charitable  use,  and  therefore  void. 
If  this  were  the  only  question,  I  strongly  incline  to  think,  that 


(d)  1  Yes.  320,  tupra^  p.  539.  (to)  4  Yes.  542,  wpra^  p.  986. 
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it  wvMild  not  constitute  any  ^ii  objection^  for  I  think  that  this  Testameiitaiy 
18  not  a  charitable  use  within  the  meaning  of  the  statate.    The  ^^^^  ^ 
statute  does  not  condemn  the  application  of  property  to  charitable  within  the  stat. 
pmpoees,  bnt  in  order  to  protect  penK>n8  in  extremis  from  imposi-  ^  36.  ^  ' 
tion,  permits  it  only  by  a  deed  inrolled  in  the  lifetime  of  the  produce  of  real 
donor:   in  this  it  is  contrary  to  the  former  law,  which,  while  estate  to  belaid 
It  rendered  a  gift  to  superstitious  uses  void,  excepted  gifts  to  a^monmiwitt!!^ 
dwritable  uses,  and  held  them  good*    Now,  what  are  charitable 
ueB  has  been  declared  by  the  statute  of  Elizabeih{x),  and  in 
Jhike  (y).    They  are  when  the  donor  appropriates  a  gift  either 
to  charity  or  to  some  public  purpose,  such  as  the  repair  of  bridges, 
ports,  havens,  &c.,  not  operating  in  any  manner  to  the  benefit 
rf  himself    But  the  Statute  of  Mortmain  does  not  bear  a  resem- 
blance to  any  thing  like  a  sumptuary  law,  and  does  not  apply 
to  property  expended  like  this,  by  the  party  on  himself,  for  the 
gratification  of  his  own  vanity,  on  an  object  which,  instead  of 
having  any  similitude  to  charity,  is  the  very  reverse  of  it:  the 
builder  of  the  monument  is  to  be  paid  for  his  labour  only.     It 
stands  on  the  same  footing  as  an  expensive  funeral ;  and  it  has 
never  been  argued  that  the  expenses  of  a  fiineral  cannot  be 
defiayed  out  of  real  estate.     Tliere  is  nothing  to  control  the 
general  rig^t,  incident  to  property,  of  disposing  of  it  either  in 
the  party's  lifetime,  or  after  his  death,  as  he  may  think  proper : 
and  though  the  sum,  which  this  testator  has  devoted  to  the 
erection  of  his  monument,  may  be  disproportioned  to  his  station 
in  life,  the  Coxxrt  cannot,  on  any  such  grounds,  extend  the  con- 
stmction  of  the  statute.**    On  the  other  ground,  his  Honor  was 
of  opinion,  it  could  not  be  the  intention  of  the  testator  that  the 
monoment  should  be  erected  at  so  remote  a  period  as  the  present, 
(thirty-seven  years),  but,  on  the  contrary,  within  a  year  after  his 
death ;  and  it  appeared  to  be  his  intention,  if  not  expressed,  yet 
strongly  implied,  that,  in  the  event  of  the  rector's  refiisal  within 
that  time,  the  monument  should  not  be  erected  at  all.     His 
Honor   decreed,  that  the  plaintiff,  the   testator^s  heir-at-law, 
was  entitled  to  the  sum  of  2,0^1/.,  with  interest  at  5L  per  cent, 
firom  1799,  when  the  accounts  relating  to  the  freehold  estates 
were  closed. 

12.  Again,  shares  in  the  **  Lofndon  Gas  Light  and  Coke  Com-  12.  Shares  hi 
pany**  are  not  within  the  Statute  of  Mortmain,  as  was  decided  by  ^"  ^^   ^ 

(«)  48  itat  c.  4.  (y)  Fage  131. 
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Tetttmeatary  Sir  Knigkt  Bruce j  V.  C,  in  Thomp$<m  ▼.  Thompson  (z),  the  shares 
^^JJIj^^"  ^  being  made  personal  estate  by  the  sixth  section  of  the  act^  by 
within  the  st«t  whidi  the  Company  was  incorporated,  60  Gea  Z,  c.  143  (30th 
c  36.  ^'  '  April,  1812);  and  shares  in  other  incorporated  companies,  with 
"  similar  provisions,  whether  for  constracting  or  maintaining  docks, 
railways,  or  other  public  works  are  equally  exempt 


Policies  of  13.  Neither  are  policies  of  insurance  within  the  statute  9  Gea  2, 

insiireiioe.  ^  ^^^  where  the  insurance  is  payable  out  of  the  funds  or  stock 
of  the  insurance  society,  aldioi:^h  the  capital  may  conust  partly, 
of  real  estate.  In  March  v.  Attorney  General  (a),  the  testatrix 
gave  to  charities  the  residue  of  her  personal  estate^  which  con- 
sisted, among  other  things,  of  policies  of  insurance  from  the 
**  Equitable,  Economic,  Law  Life,  and  Amicable  Insurance  Socie- 
ties;" by  these  policies,  the  societies  engaged  either  to  pay  **  out  of 
the  funds,"  or  that  **  the  funds  shall  be  liable"  to  pay  the  sums 
insured ;  or  that  **  a  due  share  of  the  fiinds  shall  be  paid  "  to  the 
peraon  effecting  the  insurance.  Lord  Langdalcy  M.  R.,  held  the 
policies  were  not  within  the  statute :  his  Lordship  observed,  that 
the  grantees  of  the  policies  contracted  for  a  sum  of  money  to  be 
paid  on  a  future  event;  that  whatever  might  be  the  property 
possessed  by  the  grantors,  the  grantees  had  not,  by  their  contract, 
any  control  over  it  or  lien  upon  it ;  and  that  if  the  money  secured 
by  a  policy  was  to  be  deemed  connected  with  land,  so  as  to  bring 
it  within  the  statute,  there  would  be  no  reason  why  the  same 
consequence  should  not  attach  upon  any  debt  owing  by  any 
person  having  real  estate  or  chattels  real. 

Sect.  Y .  Construction  of  charitable  Bequest,  and  ad- 
ministration of  the  Fund  (6). 

The  eonstrno-       Havinir  considered  what  are  valid  testamentary  dispositions 

tion  of  chanta-  ,     7^,,  j  .       ,.  .  ^       i.  ,  , 

ble  bequests  to  chantaole  uses,  we  proceed  m  this  section  to  treat  of  the  rules 
Sin^f The**"'  adopted  by  the  Court  of  Chancery  in  the  construction  of  be- 
fundl  quests  to  charity,  and  in  the  administration  of  the  fund,  which, 

according  to  those  rules,  it  considers  the  testator  has  rendered 

disposable  for  charitable  purposes. 
General  rule  of      It  was  observed  in  a  former  page,  that  the  Court  is  liberal  in 
coturf^^ion  in  •^  construction  of  these  charitable  dispositions;  and  this  is  in 

chtfiuble  be-     ■ — — — — 

qoeeu.  ^^j  j  Q^y  381 ;  see  abo  SparUng         (a)  5  Beav.  438. 

V.  Pdrhe9^  10  Jur.  448,  and  1  Keen,         (5)  The  7  and  8  Vict,  c  97,  ap- 
234.  plies  exclauTelj  to  Jr$la$uL 
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caoSonakj  with  the  Civil  law  (c).     So  that,  where  a  testator  has  Construction  of 
merely  expressed  an  indefinite  purpose  of  charity,  without  at  all  ^u^^^^^imL 
or  not  sufficiently  specifying  the  particular  mode  in  which,  or  ministratioa  of 

the  objects  in  &your  of  whom,  he  intends  those  ^charitable  pur-  _L!!^ 

poses  shall  be  carried  into  ezecudon,  the  Court  will  support  the 
general  charitable  purpose;  so  also  where  the  testator  has  speci- 
fied a  particular  object  or  mode  of  applying  his  bounty,  and  that 
specific  object  or  mode  of  application  (not  clearly  being  of  the 
essence  of  the  gift)  $dls,  or  becomes  impracticable;  or  where  the 
fund  is  more  than  sufficient  for  the  purpose  specified;  in  all 
these  and  similar  cases^  the  general  charitable  purpose  will  be 
supported. 

With  respect  to  the  mode  of  carrying  into  effisct  the  charitable  Genenl  rale  m 
intention  of  the  testator,  we  observe —  tnjdon  oftS*" 

FirsL  that  where  the  legacy  is  not  ffiven  to  trustees,  but  to  fund. 

1      .  11  J     1.  .  r        1..     .  .      -Ftrrt,  where 

chanty  generally,  and  the  testator  omits  to  name  the  object  to  legacy  is  not  . 
be  benefited,  or  any  person  to  select  the  object,  in  such  case  it  f^^^^l^ 
rests  with  the  King,  as  parens  patruB,  under  sign  manual,  to  named  nor  per- 
point  out  the  charitable  objects;   and  the  Court  of  Chancery  mode^ordLtri- 
directs  the  Attorney  General,  in  whose  name  the  bill  must  be  ^^^®\'^1'. 
filed  (d),  to  apply  to  the   Crown  accordingly,  the  Attorney  "  ***' 

General  being  a  necessary  party  to  all  suits  for  charitable  funds, 
except  where  a  legacy  is  given  to  the  officer  of  an  estabUshed 
institution,  as  part  of  its  general  funds  {e). 

Secondly^  that  the  Court  will  not  only  support  the  gift,  but  5ecom£^,distri- 
take  upon  itself  the  application  of  thq  fund,  and  for  that  purpose  q^^  J],^ 
will  direct  a  scheme  to  be  laid  before  the  Master,  in  all  the  titure  selection 
following  cases  (namely),  where  trustees  are  not  named,  and  the  not  made,  or 
testator  refers  to  some  future  selection  of  the  charitable  objects  ^^^  objecu 

^  specified  bnt 

to  be  made  by  himself  or  others;  or  where  the  trustees  are  the  trustees 
originally  named  but  fail  by  matter  ex  post  facto,  and  there  bequeit  to  "^ 
is  a  descript  class  of  objects  specified;   or  where  trustees  are  chanty 
named  but  no  objects  specified,  the  bequest  being  to  charity  fra°t^*^db^^ 
generally;  or  where  the  charitable  fund  is  distributable  at  the  ^^^^^^i^^ 
trustees'  discretion;   or  where  the  charity  named  cannot  take  more  than 
effect;  or  where  the  fund  is  more  than  sufficient  for  the  charitable  '^^^^'^^ 
purpose  specified  (/)• 

In  all  these  cases,  where  the  testator  has  originally  by  his 
will  vested  the  execution  of  his  charitable  purposes  in  trustees, 
or  other  persons,  having  a  power  of  selection,  and  which  purposes 

(e)  Dom.  2  v.  p.  161, 162.  (/)  See  Moggridge  r.  Tkockmlly 

(d)  See  Moggridge  v.  TkackweU^  tibi  supra  f  also  Baker  v.  Sutton^  1 

7  Yei.  75/S6.  Keen,  224. 
(#)  1  Sim.  &  Stu.  40. 
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CoostmetioQ  of  are  originally  indefinite  or  become  so  ex  post  facto,  the  Court 
qiM^^^.  ®*^^"^^  *^®  administration  of  the  fund;  not  in  a  strict  sense, 
ffiimstratioii  of  because  it  is  an  indefinite  gift  to  charity,  but  because  it  is  a  trusty 

_J! and  in  exercise  of  its  peculiar  jurisdiction  over  that  species  of 

^JIJ^'JJ^  property;  so  that  it  is  immaterial,  whether  all  or  any  of  the 
nOlj^notnis-  trustees  originally  named,  or  the  persons  having  the  power  of 
nuned.  selection,  happen~to  die  during  the  testator's  lifetime,  or  after 

his  death,  widiout  executing  the  charitable  trust,  or  refuse  to 
act ;  or  whether  the  name  of  the  trustee  or  person  delegated  to 
select  the  objects,  be  erased  by  the  testator,  and  no  substitution 
made ;  for  in  all  these  cases,  the  Court  will  take  upon  itself  the 
execution  of  the  charitable  trust. 

But  where  the  charity  is  to  be  administered  out  of  the  juris- 
diction of  the  Court  of  Chancery,  it  vrill  not  take  into  its  own 
hands  the  administration. 

The  forgoing  observations,  it  is  presumed,  will  be  verified  by 
the  cases  stated  in  the  following  pages ;  in  the  detail  of  which, 
the  rules  respecting  the  construction  of  the  gift  itself,  and  the 
mode  of  applying  the  fimd,  when  given,  will  necessarily  be 
blended. 

'•  '^yrole-         1.  The Jlrit  rule  may  be  stated  thus: 

S^tjg^e.         Where  the  legacy  is  given  to  charity  generally^  and  not  to 

rally,  no  trui-     trustees,  and  where  the  testator  does  not  name  the  object  he 

tees  nor  objecti  .  ,         -         -  i  ,  , .  i      ^^ 

named,  nor  mtends  to  benefit,  nor  any  person  to  select  that  object,  the  Court, 
l^oR^^niu  ^  support  of  the  general  charitable  intention  of  the  testator, 
holds  the  gift  to  be  a  fund  disposable  to  charity;  but  the  nomi- 
nation of  the  objects  devolves  upon  the  Eling  as  parens  pairuB 
under  his  sign  manual,  for  which  the  Court  directs  the  Attorney 
General  to  apply  accordingly.  This  rule  may  be  collected  firom 
the  observations  of  Lord  JSUon,  in  Moggridge  v.  ThachweU, 
before  which,  the  rule  appears  to  have  been  unsettled.  In  that 
case,  his  Lordship,  after  citing  the  case  of  the  Attameg  Cfeneral 
V.  Matthews  (g),  the  Attorney  General  v.  Syderfen  (A),  and  Clifford 
V.  Francis  (t)^  says,  ^  These  three  cases  seem  to  have  estabUshed, 
at  the  year  1679,  that  the  doctrine  of  this  Court  was,  that  where 
the  property  was  not  vested  in  trustees,  and  the  gift  was  to  charity 
generally,  not  to  be  ascertained  by  the  act  of  individuals  referred 
to,  the  charity  was  to  be  disposed  o^  not  by  a  scheme  before  the 
Master,  but  by  the  Eong,  the  disposer  of  such  charities  in  his 
character  oi  parens  patrva^^  This  distinction  is  also  recognised  in 
Paice  V.  The  ArchhUhop  of  Canterbury  (J). 

'■         — — ^ — — • III  11  -|  "--IT  II-  ■!! ' ^" __^_^_^__ 

(g)  2  Levinz,  167.  (0  Freem.  B.  R.  &  F.  C.  330,  ed.  by  Smirke. 

(*)  1  Vem.  234.  (i)  uvea.  372. 
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In  the  caae  cS  Attorney  General  y.  Syderfen,  Mr.  Sydetfen,  the  Constmetioiior 
defendant's  brother,  by  his  will,  among  other  things,  charged  his  ^^^^j^. 
manor  in  the  West  of  Engleand  with  raising  1,000£  out  of  the  ministration  of 
profits,  to  be  applied  in   such  charitable  uses  as  he  had,  by     ^ 


writing  under  his  band,  formerly  directed.  No  such  writing  ^2?^^^ 
being  found,  and  the  defendant,  the  brother  and  heir-at-law,  rally,  no  tnu. 
being  in  possession  of  the  estate,  the  bill  was  brought  in  the  Qi^ed!' 
Attorney  General's  name,  at  the  relation  of  the  governors  of 
CkrUfs  Hospital,  setting  forth  the  will,  and  that  no  such  writing 
as  was  mentioned  therein  was  now  to  be  found ;  and  that,  there- 
ibie,  the  application  of  this  charity  was  in  the  EJng;  and 
charging  that  the  testator  had  firequendy  expressed  good  inten- 
tion towards  this  hospital ;  and  that  the  King,  being  infi>nned 
that  there  was  no  such  writing  to  be  found  as  aforesaid,  had  de- 
clared his  will  to  be,  that  the  money  should  be  laid  out  for  the 
benefit  of  the  mathematical  boys,  which  were  of  his  own  founda- 
tion in  Chritfs  Hospital;  and  it  was  prayed  that  the  sum  might . 
be  so  applied.  Upon  the  hearing,  the  Lord  Keeper  said,  it  was 
no  question  but  the  charitjr  being  general  and  indefinite  (the 
writing  not  being  to  be  found),  the  application  of  the  money  was 
then  in  the  King ;  and  his  Majesty  having  declared  his  pleasure 
to  have  it  disposed  of  for  the  benefit  of  the  mathematical  boys  of 
his  foundation  in  Chrisfn  Hospital,  he  thought  it  could  not  be 
better  laid  out ;  and  forasmuch  as  by  the  will  it  was  intended 
to  be  a  permanent  charity,  he  referred  it  to  a  Master,  who,  by 
the  approbation  of  the  Attorney  General,  should  see  it  laid  out 
in  land  for  the  benefit  of  the  mathematical  boys;  and  decreed 
accordingly. 

It  appears  as  Lord  Eldon  observes  {k\  fiK>m  the  papers  in  the 
last  case,  that  previously  to  the  decree,  the  King's  sign  manual 
had  been  obtained,  and  was  brought  into  Court,  and  the  decree 
was  made  according  to  that;  and  his  Lordship  said,  ''That  the 
hospital  found  out  that  there  was  such  a  will,  and  if  so,  the  money 
cfatfge,  as  the  law  tben  stood,  was  clearly  at  the  disposal  of  the 
King;  that  it  was  perfecdy  fiuniliar,  that  where  an  interest  of 
such  a  kind  is  given  to  diarity,  or  where  there  is  an  escheat  for 
want  of  heirs,  and  the  ftct  is  pot  communicated,  it  is  usual  to 
petition  the  King,  stating  there  is  such  an  interest,  and  praying 
some  reward,  upon  the  ground  of  the  discovery.  The  hospital 
had  petitioned  the  King,  and  upon  which  petition  the  Attorney 
General  filed  his  information,  and  that  produced  the  cause.'' 


(A)  In  Mcggridge  v.  Thackm^  7  Yet.  70. 
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Of  Testamentary  Dispositions  [Ch.  xix. 

In  the  case  of  CUffard  v.  Francis  (I),  a  testator  devised  the 
sarplas  of  his  estate,  after  debts  paid,  to  his  executorsy  to  be 
disposed  of  by  them  to  pious  uses;  the  question  was,  whether 
the  Commissioners  for  Charitable  Uses  had  power  of  this ;  and 
the  Court  took  this  difference,  that  when  money  is  given  to 
a  charity,  without  expressing  what  charity,  there  the  King  is  the 
dispenser  of  the  charity,  and  a  bill  ought  to  be  preferred,  in  the 
Attorney  General's  name,  for  that  purpose ;  but  if  the  charity  be 
expressed,  there  it  is  in  the  power  of  the  Commissioners  for 
Charitable  Uses.  Lord  EUon  observes,  in  Moggridge  v.  Thack^ 
well  (m),  that  he  cited  the  above  case,  to  show  that  it  contained 
a  doctrine  precisely  the  same  as  Attorney  GeTheral  v.  Syderfen^ 
and  Attorney  Creneral  v.  Matthews;  thus  guardedly  mentioning 
the  case  in  reference,  as  it  is  presumed  to  the  fact,  that  it  was 
a  bequest  to  executors  as  trustees,  to  distribute ;  and  in  which 
case,  according  to  the  rule  as  now  settled,  the  fund  would  have 
been  distributable  by  the  Court,  according  to  a  scheme. 

In  the  case  of  Attorney  General  v.  Matthews  {h\  the  bequest  is 
to  the  poor  generally,  which  though  not  absolutely  indefinite,  is 
so  nearly  so  as  to  be  considered  a  bequest  to  charitable  uses 
generally,  and  is  subject  to  the  same  rules  as  cases  of  that  de- 
scription. In  the  lastly  mentioned  case.  Friar  the  testator,  after 
giving  to  several  particukr  charities  by  his  will,  devised  the 
surplus  for  the  good  of  the  poor  people  for  ever.  A  bill  was 
brought  that  the  surplus,  which  was  devised  indefinitely,  might 
be  applied  for  the  benefit  of  Chrises  Hospital  i  by  the  King's 
durection,  it  was  so  decreed,  although  there  were  poor  kindred  of 
the  testator,  who  insisted  they  were  within  the  equity  of  that 
general  devise  to  a  charity.  Tliere  is  a  much  fuller  report  of  this 
case  in  Levinz  (o),  and  it  appears  to  be  reported  in  Finch  (p\  by 
the  name  of  Jones  v.  Peacock.  From  the  report  in  Levinz  it 
appears  that  the  estate  had  been  conveyed  by  feoffment  to 
feoffees  to  the  uses  of  the  testator's  will,  the  ultimate  use  being 
that  the  feoffees  should  stand  seised  to  the  use  of  the  poor  in 
general  for  ever ;  but  with  reference  to  this  circumstance.  Lord 
Flldon  observes  in  Moggridge  v.  ThackweU^  it  was  difficult  to  say 
there  the  trustees  were  to  determine  what  poor  people  were  to 
take,  recollecting  what  the  law  did  upon  uses  so  expressed,  you 


(0  Freem.  B.  R.  &  C.  P.  330. 

(m)  7  Ves.  74. 

(n)  Abo  called  Frier  v.  Peaooeky 


and  Au.  Oem.  v.  Peacock, 
(p)  P.  167. 
(p)  P.  246. 
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cannot  well  call  them  trustees  for  the  poor.    The  difficulty  in  Conttraetioii  of 
this  case  is,  that  it  seems  a  devise  to  trustees  still  existing,  and  ^^'''!!!^^^ 
that  the  meaning  was,  that  the  distribution  should  be  by  them,  if  ministntioii  of 
they  thought  proper ;  but  Lord  Apsley  thought  otherwise.  

The  rule  is  the  same  where  the  charity  named  is  void,  as  ^25^"^,.^^. 
agunst  the  policy  of  the  law.     There  the  Court  will  give  effect  rally,  do  tnu- 
to  the  charitable  purpose  of  the  testator,  and  support  the  legacy;  ^ed!^ 
but  the  distribution  of  the  ftind  will  rest  with  the  Crown.     Of  ^jjjjfc/wtoe 
this,  the  case  of  De  Coita  v.  De  Pas  before  stated  (q),  is  an  in-  cbaritjr  u  void 
stance,  in  which  the  Eing,  by  sign  manual,  directed  the  mode  in  Scyof Uw.^ 
which  the  charitable  fund  was  to  be  applied.     Upon  this  case 
Lord  EUUm  observes,  that  the  decision  must  have  been  upon  the 
principle  that  the  testator's  principal- intention  veas  charity. 

In  the  case  of  Attorney  General  v.  Baxter  (r),  the  same  principle 
was  recognised.  There  Robert  Mayot  bequeathed  60(ML  to 
Mr.  Baxter,  to  be  distributed  by  him  among  sixty  pious  ejected  ^ 
ministers.  The  Lord  Keeper,  conceiving  the  charity  agamst 
law,  adjudged  it  void ;  and  that  the  money  should  be  applied  for 
the  building  of  Cheleea  Hospital :  but  it  being  observed  to  the 
Court,  that  the  practice  had  always  been  to  apply  charities  in  * 
eofkm  modo,  and  this  being  intended  for  ejected  ministers,  should 
go  amongst  the  clergy;  and  thereupon  the  Lord  Keeper  decreed 
it  for  the  maintenance  of  a  chaplain  for  Chehea  HospitaL  The 
decree  was  afterwards  reversed  by  the  Lords  Commissioners ;  and 
the  600JL  was  ordered  to  be  distributed  according  to  the  vrilL  Lord 
Hardwicke,  in  his  notes  (s),  says,  **  This  decree  was  reversed,  not 
upon  any  thing  contradicting  the  general  principle  reported  to 
have  been  stated,  but  because  rea])y  a  legacy  to  sixty  particular 
ejected  ministers,  to  be  named  by  Baxter,  and  as  of  a  legacy 
to  those  sixty  individuals."  Lord  Hardwicke,  therefore,  affirms 
the  principle,  but  asserts  that  it  was  ill  applied  in  that  case. 

So  also  in  Gatesv.  Jones,  cited  in  Attorney  General'^.  Gvise{t), 
where  a  charity  vras  given  to  maintain  popish  priests,  it  vras 
applied  to  other  uses  by  the  King. 

But  by  die  statute  2  &  3  Wm.  4,  c.  115,  noticed  in  a  former 
yofgt  (tiX  the  law  is  now  altered  as  it  respects  charitable  bequests 
to  Roman  Catholic  schools  or  places  of  worship. 

We  proceed  to  the  cases  illustrating  the  second  general  rule  Second  general 
before  stated  {v),  in  all  of  which  we  shall  find  the  charitable  "^^ 


(q)  P.  1130 ;  Amb.  22S.  (0  2  Yem.  266. 

(r)  1  Vem.  247.  («)  P.  1122,  (a), 

(s)  Per  Lord  Eldon  in  Moggridf^e  (v)  Suproy  p.  181. 
V.  Tkaekwell. 
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Oonstructkm  of  pnrpoBe  Supported,  and  the  Court  pointing  out  the  mode  of 

t^^'ti  diatributing  the  fond. 

mmistratioii  of       For  the  Convenience  of  the  reader,  and  for  the  sake  of  more 

easy  reference,  we  shall  divide  the  rule  into  its  different  com- 
ponent members,  and  attempt  a  classification  of  the  cases, 
according  as  they  exetnplify  and  establish  each  branch  of  the 
rule.  In  the  coorse  of  the  inquiry,  the  reader  will  notice  that 
some  individual  cases  serve  at  once  to  illustrate  several  parts  of 
the  role.  ' 

1.  No  trustees,      1*  We  b^in  With  that  class  of  cases,  in  which  there  are 

Sert^orrefera *  neither  trustees  nor  objects  named,  nor  persons  to  select  those 

to « fiitare  u>*  objects;   but  the  testator  gives  the  legacy  to  such  charitable 

objects^  him.  pcurposes  as  he  should  by  a  future  insirument  in  writing  appoint, 

leff,  which  he    and  he  omits  to  make  any  appointment :  in  such  case  the  legacy 

will  be  supported,  and  the  Court  will  effectuate  the  diaritable 

purpose  by  appointing  the  objects  to  be  benefited,  ordering  a 

sdheme  to  be  laid  before  the  Master. 

It  is  difficult,  as  Lord  Eldan  observes  (tr),  <  to  raise  a  solid 
«  distinction  between  an  oriffinal  gi&  absolutely  indefinite  and 
without  qualification,  and  a  case  in  which,  by  matter  «r  paei 
faeto,  the  gift  stands  before  the  Court  in  consequence  of  that 
accident,  as  if  it  had  been  originally  given  indefinitely,  without 
any  means  for  canying  it  into  execution  prescribed.'  Stilly 
however,  it  seems  to  be  established  with  reference  to  the  mode 
of  applying  the  fund,  and  may  be  stated,  that  where  the  gift  as 
made  originally  by  the  will  is  absolutely  ind^nite,  the  appoint- 
ment of  the  objects  devolves  t^n  the  Crown,  by  sign  manual^  as 
before  shewn ;  but  where  the  ^  becomes  indefinite  by  matter 
ex  past  faeto,  the  Court  will  appoint  by  a  scheme  to  be  laid  before 
the  Master.  The  first  authority  in  proof  of  the  last  statement  is 
the  dietum  fix>m  Freeman{x)f  which  is  as  follows:  <^It  watf  said, 
and  not  denied,  that  if  a  man  deviseth  a  sum  of  money  to  such 
charitable  uses  as  he  shall  direct,  by  a  codicil  to  be  annexed  to 
his  win,  or  by  a  note  in  writing,  and  afterwards  leaves  no  direc- 
tion, neither  by  note  nor  codicil ;  the  Court  of  Chancery  hath 
power  to  dispose  of  it  to  such  charitable  uses  as  the  Court  shall 
think  fit;  and  so  it  was  held  in  the  case  of  Mr.  Sydetfen's  will(y). 


(»)  7  Ves.  83.  before  stated  and  observed  upon  by 

(ar)  3S0,  b.,  ed.  by  Hovenden^  C.C.,  Lord  JEldon,  supra^  p.  1182,  and  see 

P-  261.  7  Ves.  78. 
(y)  See  iilt  Oen.  v.  Syderfen,  at 
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and  in  the  case  of  one  Janes:  but  if  the  will  points  at  any  par«  Constroetion  of 
ticular  charity,  as  for  maintenance  of  a  schoolmaster,  or  poor  chariuble  be- 

•'  ,  *  qaests  and  ad- 

widows,  then  the  Court  of  Chancery  ought  not  to  direct  it  to  any  minbtratioD  of 
other  purpose,  but  such  as  is  pointed  out  by  the  will ;  as  if  the  ^  ^  ^  - 
devise  should  be  for  such  school  as  he  should  appoint,  and  he  ^^  *™'^bttC 
appoints  none,  the  Court  may  apply  it  to  what  school  they  please,  tosutor  refers 
but  for  no  other  purpose  than  a  school,  although  it  may  be  for  {^on^^obT 
what  school  the  Court  think  fit"  l«?t8  bv  bim- 

At  first  sight  it  would  appear,  that  Wheeler  v.  Sheer  (z)  is  not  made. 
opposed  to  this  dictum*  In  that  case,  Sir  Gearffe  Wheeler^  by 
will,  in  1719,  after  bequeathing  several  legacies,  gave  the  residue 
of  his  personal  estate  to  his  executors  in  trust,  after  payment  of 
debts  and  legacies,  and  to  employ  it  to  such  charitable  uses  as  by 
codicil  he  should  appoint  By  a  codicil,  in  1721,  he  revoked 
some  legacies,  and  gave  others,  and  directed  that  the  residue 
should  be  applied  ta  such  uses  oTid  purposes,  as  by  any  other 
codicil  or  codicils  should  be  directed ;  but  he  did  not  name  any 
charitable  purposes.  By  a  second  codicil,  in  1722,  referring  to 
the  death  of  Ins  son  Gearffe,  an  executor  appointed  in  his  will, 
he  constituted  the  plaintiff,  with  his  son  Charles,  the  other 
executor,  for  the  uses,  trusts  and  purposes  of  his  will ;  but  the 
testator  did  not  name  any  charitable  purpose.  In  1723,  he  made 
8  third  codicil,  which  did  not  contain  any  direction  as  to  his 
personal  estate.  The  question  was,  whether  the  King  should 
have  the  disposal  of  the  surplus  of  the  personal  estate  to  charitable 
uses;  and  it  was  argued  that  the  first  codicil  was  a  revocation  of 
the  last  clause  in  the  will.  Lord  Chancellor  Kinff  held  the 
k|^y  void,  observing,  ^^  Where  a  man  devises  to  such  charitable 
uses  as  he  had  appointed,  that  supposes  lie  had  made  an  appoint- 
ment, though  it  could  not  be  found ;  but  here  it  is  in  his  thoughts 
to  do  sa  By  the  codicil  he  confirms  the  will,  and  makes  the 
trust  of  the  surplus  more  extensive ;  it  was  to  be  in  trust  for  a 
charity,  if  he  directed  any."  Lord  Eldan,  in  the  case  of  Mills  v. 
Farmer  (a),  suggests  that  the  ground  of  the  decision  might  have 
been,  that  the  codicil  revoked  the  charitable  purpose  expressed 
in  the  will;  and,  upon  that  principle,  it  was  clearly  law*  And 
he  subsequendy  observed,  that  the  codicil  either  revoked  the 
will,  or  it  operated  to  include  atJier  objects  besides  those  directed; 
and  that,  in  any  view,  the  circumstances  of  that  case  were  such, 
as  to  render  it  no  authority  to  govern  the  case  before  him. 

In  the  case  lastly  referred  to,  James  MiUs,  by  will  in  1806, 

(x)  Moidiy,  2SS,  301.  (a)  1  Mer.  p.  86,  97 

VOI^  II.  R 
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CoDstniction  of  after  giving  certain  pecuniary  legacies  to  his  relations  and  otheri^ 
Que!B!^^da!^^  *°^  appointing  the  defendant  Farmer  and  another  executors, 
ministration  of  proceeded  thus ;  "  The  rest  and  residue  of  all  mj  effects  I  direct 

— may  be  divided  for  promoting  the  gospel  in  foreign  parts,  and  in 

&a^namedbat  "^^^^^  ^^^  bringing  up  ministers  in  different  seminaries,  and 
toiutor  refers  other  charitable  purposes  as  I  do  intend  to  name  hereafter,  after 
lection  of  ob.  ^  ™7  worldly  property  is  disposed  of  to  the  best  advantage.'' 
jects  by  him-     Afterwards,  in  1807,  the  testator  addressed  a  letter  to  his  exe- 

self,  which  IS  / 

not  made.  cutors,  telling  them  he  had  sent  to  Messrs.  Bobarts  and  Curtis, 
a  box  containing  his  will  and  other  writings,  and  therein  gave  to 
them  and  other  persons  legacies.  After  the  death  of  the  testator, 
the  will  and  letter  were  proved.  The  bill  was  filed  by  the  next 
of  kin,  praying  an  account  and  distribution  of  the  residue,  as 
being  undisposed  of  by  the  will  and  codiciL  Sir  WUliam  Grantf 
M.  R.,  before  whom  it  appears  the  case  was  little  argued,  decreed 
the  legacy  void  for  uncertainty ;  but  upon  appeal,  Lacd  Eldon 
overruled  the  decree,  and  supported  the  legacy.  In  the  course 
of  his  judgment,  his  Lordship  observed,  ^^It  is,  therefore,  no 
longer  to  be  contended  that  a  disposition  in  favour  of  a  charity 
can  be  construed  according  to  the  niles  which  are  applicable  to 
individuals.  This  is  the  view  to  be  taken  of  the  case  mentioned 
by  Freeman,  that  where  a  testator  gives  to  such  t;haritable  uses 
as  he  shall  direct,  and  gives  no  direction,  the  Court  will  direct 
the  uses  to  which  it  shall  be  applied.  The  case  of  <*one  Jones,^ 
which  is  there  referred  to,  is  not  now  to  be  found ;  but  if  there 
is  no  express  decision  which  has  gone  precisely  the  same  length 
with  the  note  in  Freeman,  it  may  safely  be  affirmed  that  neither 
is  there  any  decision  which  has  determined  that  the  doctrine 
there  laid  down  is  not  law,  and  it  has  certainly  been  cited  as 
an  authority  in  almost  every  case  of  a  gift  to  charity  that  has 
come  into  question  from  those  days  to  the  present.  Admitting 
all  that  Lord  TTiurhw  had  said  with  regard  to  the  decision  in 
Wheeler  v.  Sheer,  it  is  quite  impossible  to  look  into  the  circum- 
stances of  that  case,  and  say  that  it  is  a  case  which  at  all  touches 
on  the  doctrine  in  Freeman,  If  that  doctrine  be  law,  the  decision 
of  the  Master  of  the  Rolls  on  the  present  case  cannot  be  right. 
If  the  law  be,  that  the  nomination  of  the  particular  objects  is 
only  the  mode,  and  the  gift  to  charity  the  substance,  of  the 
testamentary  disposition,  and  that  the  declaration  of  such  a  gift 
is  substantially  sufficient  to  give  eflect  to  the  disposition ;  it  is 
surely  much  less  strong  to  say  that,  where  the  testator  has  himself 
expressed  certain  modes  by  ^phich  that  effect  may  be  given  to  it, 
it  shall  be  carried  into  execution  accordingly,  than  to  say  that. 
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because  he  has  expressed  an  intention  of  naming  certain  other  Construction  of 
modes,  in  addition  to  those  which  he  has  named,  and  has  not  ^^8*^^^^ 
named  those  others,  therefore  his  intention  must  fail  altc^ther ;  ministration  of 
than  to  say  (in  short)  that  because  he  has  contemplated  a  division 


in  certain  proportions,  which  he  has  omitted  to  render  certain,  J^  *^^but 

that  uncertainty  must  operate  to  prevent  his  general  intention,  tegtaior  refers 

which  is  ascertained,  from  taking  effect  in  any  manner  whatever,  lection  of  ob.' 

Would  this  be  to  decide  according  to  the  authority  of  established  ^*il*ij*^  ***JJ?',i| 

precedents?    How  can  uncertainty  as  to  the  mode  operate  to  isnotmad^. 

defeat  the  intendon,  when  the  impossibility  of  a  certain  mode 

taking  effect  at  all  does  not  so  operate?    I  repeat  that  I  am 

sorry  for  it,  because  1  am  very  unwilling  to  differ  from  any 

opinion  pronounced  by  so  great  an  authority  as  that  of  the 

Master  of  the  Rolls ;  but  in  the  present  case,  I  find  myself  driven 

to  say  that,  in  my  judgment,  this  is  a  bequest  to  charitable  pur^ 

poees.     It  therefore  follows,  that  a  scheme  must  be  laid  before 

the   Master,  r^;ard   being  particularly  had  to  the  charitable 

institutions  denoted  by  the  testator,  but  not  so  as  to  confine  the 

bequest  to  those  only.^ 

In  this  case^  it  appears,  there  Was  not  any  bequest  of  the  residue 
to  trustees ;  but  upon  this  Lord  Eldon  observes,  *^  although  the 
testator  does  not  expressly  mention  his  executors  in  the  clause 
bequeathing  the  residue,  he  has  clearly  natned  executors  in  the! 
win,  and  the  direction  contained  in  the  residuary  clause  can  be 
understood  only  as  imperative  upon  his  executors''  {b).  It  may 
further  be  remarked  upon  the  above  case,  with  reference  to  the 
mode  of  distribution  by  a  scheme  to  be  laid  before  the  Master^ 
diat  in  this  case  certain  objects  are  specified  in  the  will,  as 
objects  of  charity ;  and  it  forms  one  of  the  class  of  cases,  to  be 
noticed  in  a  future  page  of  this  chapter,  in  which  the  Court 
assumes  the  power  of  pointing  out  the  mode  of  distributing  the 
fund  by  a  scheme :  it  seems  however  to  establish  the  dictum  in 
Freeman  to  its  full  extent  (e). 

The  reader  will  distinguish  this  case  from  that  of  Vezey  vt 
JicansoH  {d)y  stated  in  a  future  page  (e),  wherein  the  bequest  was 
decided  to  be  void  for  uncertainty ;  the  bequest  not  being  for  an 
exclusive  charitable  purpose,  but  giving  to  trustees  a  discretion^ 
either  to  dispose  of  it  in  charitable  or  benevolent  purposes,  publid 
or  private. 


-1^ 


(b)  I  Her.  p.  96.  (d)  1  Sim.  &  Stu.  69. 

(e)  See  Simon  v.  Barber^  6  Russ.         (e)  Zi{/ra,  p.  1243* 
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2.  We  proceed  to  the  second  class  of  cases,  wherein  there 
are  no  trustees  or  persons  to  select  originally  named ;  but  the 
nature  of  the  charity  is  described  by  referring  to  the  objects  of  • 
it  generally,  while  no  particular  individuals  of  the  descript  class 
are  selected.  Here  the  Court  will  support  the  legacy,  and  appoint 
the  particular  objects  of  the  descript  class  to  be  benefited* 

Thus,  in  Attorney  General  v.   Clarke  (/),  George  Cranstoum, 
by  his  will  gave  the  interest  of  4,200il  Bank  annuities,  to  the 
poor  inhabitants  of  St  Leonard  Shoreditch  ;  and  the  question  was, 
whether  the  legacy  was  void  for  uncertainty  in  the  description 
of  the  legatees ;  but  Sir  Thomas  Clarke^  M.  R.,  gave  his  opinion 
in  fiivour  of  the  charity,  and  said,  '^  The  Court  has  done  so  in 
many  cases,  where  the  expressions  were  much  more  general 
and  uncertain ;  that  in  those  cases  the  Court  forms  a  judgment, 
upon  taking  all  the  circumstances  into  consideration,  and  inclines 
in  favour  of  the  disposition,  tU  res  magis  valeat     In  the  case  of 
Attorney  Creneral  v.  Ranee,  18  July  1728,  a  legacy  was  given  to 
the  poor:  there  were  no  words  in  the  will,  which  discovered 
what  poor  the  testator  meant;  but  it  appearing,  that  the  testator, 
was  a  French  refugee,  the  Court  directed  the  legacies  to  be 
given  to  the  poor  refugees.     The  Attorney  General  v.  Browne^ 
18  November  1749;  the  words  were  very  general;  but  his  Honor 
did  not  mention  them.     The  words  in  the  present  case  are  not 
so  uncertain,  as  in  those  cited    The  word  inhabitant  bears  a  very 
general  sense,  and  may  extend  to  everybody  living  in  the  parish. 
But  as  it  could  not  be  intended  that  the  poor  inhabitants,  which 
are  relieved  by  the  parish  should  have  benefit  of  this  legacy, 
which,  in  effect,  would  be  giving  to  the  rich,  and  not  to  the  poor, 
his  Honor  declared  that  the  distribution  of  the  legacies  was  to 
be  confined  to  the  poor  inhabitants  of  St  Leonardo  Shorediteh, 
not  receiving  alms :  and  ordered  a  scheme  to  be  laid  before  the 
Master  for  such  distribution. 

In  the  case  of  fFhite  V.  fFhSe  (g),  a  testatrix  bequeathed 
3,0001  stock  for  putting  out  '^our  poor  relations '*' apprentices. 
Afterwards,  by  a  codicil,  she  conBned  it  to  two  fiimilies.  Upon 
a  bill  to  have  the  trusts  of  the  will  carried  into  execution,  it  was 
contended  for  the  defendant,  that  this  was  not  a  charity ;  as  if 
it  were  to  the  poor  in  general,  being  merely  a  legacy  to  poor 
relations ;  and  if  not  to  be  supported  as  a  charity  it  was  void,  ex- 
ceeding the  limits  allowed  by  law.  But  Sir  fVUUam  Grant,  M.  R., 
decreed  otherwise,  observing,  ^'  Are  not  such  cases  supported  as 


(/)  Amb.422. 


(g)  7  Yes.  423.* 
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charities?    There  was  a  case  of  this  kind,  Mocatta  v.  Lousdda,   Constniction  of 
lately  before  me,  where  a  great  number  of  Jews  were  the  objects.  qj|^^^^j^^ 
*  I  may  execute  it  as  far  as  I  can*     I  do  not  know  why  those  who  ministration  of 

are  ready,  may  not  be  put  out  apprentices."  The  decree  directed  ^?J 

such  of  the  objects,  as  were  ready,  to  be  put  out  apprentices;  ^STa^aw 
and  the  fimd  to  be  laid  out  from  time  to  time,  with  liberty  to  of  objects  re- 

1^  /,  V  ferred  to,  but 

l^ply  W-  no  individuals 

A  similar  objection  to  that  taken  in  the  last  case  was  made  in  sel««t«^ 
the  AtUimey  General  v.  Price  (f),  but  it  did  not  prevail. 

In  Powell  y.  Jtiomey  General  (j),  James  Pindktan,  a  native  of 
lAverpooly  by  will  in  1802,  bequeathed  the  residue  of  his  estate 
^  to  the  widows  and  children  of  seamen  belonging  to  the  town 
of  Liverpool^  and  appointed  the  plaintiff  his  executor.  The  biU 
filed  against  the  Attorney  General  and  the  testator's  next  of  kin, 
for  the  direction  of  the  Court  as  to  the  application  of  this  resi- 
due, chained  that  there  was  no  existing  charitable  institution  for 
the  relief  of  widows  and  children  of  seamen,  belonging  to  the 
town  of  Liverpool;  but  that  there  were  almshouses  in  the  town 
for  widows  of  seamen,  erected  by  virtue  of  different  charitable 
bequests,  and  a  hospital  under  an  Act  of  20  Geo.  2,  c.  28,  for 
the  relief  of  maimed  and  disabled  seamen,  and  the  widows  and 
children  of  such  as  should  be  killed,  &c.,  in  the  merchants* 
service.  It  was  insisted  by  the  defendant  the  next  of  kin,  that 
the  bequest  was  void  for  uncertainty ;  and  he  claimed  the  residue 
as  undisposed  o£  By  the  decree  at  the  hearing,  it  was  referred 
ixy  the  Master  to  inquire,  whether  there  were  any,  and  what, 
charitable  institutions  for  the  benefit  of  the  widows  and  children 
of  seamen  belonging  to  the  town  of  LiverpooL  The  Master,  by 
his  report,  stated  several  charities  for  poor  seamen's  widows,  and 
others  for  the  poor  of  Liverpool  generally ;  besides  the  hospital 
mentioned  in  the  bill:  and  one  under  the  will  oi EUzabeth  Cain, 
dated  the  8th  of  June  1778,  whereby  she  dircicted  the  residue  of 
her  estate  to  be  continued  at  interest,  or  placed  out  on  Government 
securities,  at  the  discretion  of  her  executors;  and,  after  their 
death,  of  the  rectors  of  Liverpool  for  the  time  being ;  the  interest 
to  be  paid  and  distributed  unto  and  among  such  poor  sailors, 
¥ridows,  and  orphans,  inhabitants  of  Liverpool^  as  should,  in  their 
judgment,  be  deserving  objects  of  charity.  Upon  the  hearing 
lEbr  further  directions,  the  question  was,  first,  whether  it  was  a 


(A)  For  legacies  to  poor  relations,  (t)  17  Yes.  371,  supra^  p.  107. 

sec  VoL  I.  c.  2,  s.  5.  (J)  3  Mer.  48. 
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good  charitable  bequest ;  and,  if  so,  whether  it  was  general  or  to 
go  in  aid  of  any  of  those  specified  charities;  and  Sir  JFUBam 
Grant,  M.  R.,  held  it  was  a  valid  bequest,  and  that  the  words 
were  sufficiently  descriptive  of  the  last  of  the  charities  mentioned 
in  the  Master's  report  The  order  was,  that  the  residue  should  be 
paid  to  S.  R.  and  JL  H.  R.  clerks;  the  now  rectors  of  Lwerpool, 
to  be  by  them  laid  out  in  their  names  at  interest ;  and,  upon  ttieir 
death  or  resignation,  to  be  trausferred  to  their  successors,  rectors 
of  LivefTpool  for  the  time  being ;  the  interest  to  be  applied  by 
them  for  the  benefit  of  widows  and  children  of  seamen,  belonging 
to  the  port  of  Liverpool,  in  like  manner  as  the  proceeds  of  the 
property  devised  by  Elizabeth  Cam,  and  applied  according  to  the 
will. 

Dr.  Hugh  Gore  in  1690  devised  and  bequeathed  certain  pro- 
perties towards  the  building  and  repairing  of  old  ruined  churches 
within  the  diocese  of  Waterford  and  Usmare,  but  without  naming 
imy  trustee  or  devisee.  From  the  death  of  the  testator  to  the 
time  of  the  petition,  the  property  had  been  applied  upon  the 
trusts  of  the  will.  Upon  a  petition  under  the  statutes  52  Gea  3, 
c.  101  and  1  Wm.  4,  c.  60,  stating  these  facts,  and  that  the  heir 
of  the  testator  could  not  be  discovered,  the  Court  of  Chancery 
in  Ireland  referred  it  to  the  Master  to  setde  and  approve  of  a 
proper  scheme  for  the  management  and  due  application  of  the 
charitable  funds  and  to  appoint  new  trustees,  and  to  approve  of  a 
proper  person  in  the  place  of  the  heir  of  the  testator,  to  convey  to 
^uch  new  trustees  (A). 


3.  Trusteef 
named  oriffi- 
nalty,  but  TaU 
by  matter  tx 
po$tfa^Ot  and 
a  deftcript^  class 
of  objects  spe- 
cified. 


8.  We  proceed  to  the  third  class  of  cases,  wherein,  by  matter  ear 
postfi^tQ,  there  eventually  proved  to  be  neither  trustees  nor  per- 
3ons  to  select,  though  originally  they  were  named  io  the  will,  and 
a  descript  class  of  objects  is  named  by  the  testator. 

Thus  in  Attorney  General  v.  Hichnan  (/),  the  testator  gave  his 
estate  and  effects  to  £.,  his  heirs,  executors,  and  administrators, 
and  by  a  codicil,  writt^i^  by  himself  not  duly  attested,  declared 
the  use,  to  which  }xe  wou}d  have  his  estate  applied,  in  the  words 
following:  <'I  would  have  th^  same  employed  in  encouraging 
such  non-conformii^t  ministers  as  preach  God's  word,  in  places 
where  the  people  ar^  not  able  tp  allow  them  a  sufficient  and 
suitable  maintenance,  and  for  encouraging  and  bringing  up  some 
to  the  work  of  the  ministry  who  are  designed  to  labour  in  God's 


(A)  In  the  matter  of  Bishpp  €rore*8 
Charity,  4  Dru.  fif  W.  270. 


(0  2  Equity  Ca.  Ab.  193. 
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vineyard  among  the  dissenters ;  the  particular  method  how  to  Construction  of 
dispose  of  it  I  prescribe  not,  but  leave  it  to  their  discretion,  qj^jj^d^. 
designing  you  (meaning  B.)  to  take  advice  of  C.  and  D.    B.,  C,  ministrmUon  of 
and  D.  died  before  the  testator ;  and,  upon  a  bill  filed  against  ^  ^ 


Trustees  nam- 


the  heir«t*law  for  an  account  of  the  testator's  estate,  and  to  e/SSaSlT 
have  it  applied  in  charity  according  to  the  will,  it  was  objected,  butiui  by 
that  by  the  death  of  B.,  C,  and  D.  in  the  testator's  lifetime,  the  j^^^J^^ 
legacy  lapsed.     But    Lord  Ktnff   decided    otherwise,  saying,  <l«cript  class  of 
**  B.  was  only  a  trustee,  and  to  whom  C.  and  Dd  were  recom-  fied.    '^^ 
mended,  as  fit  persons  to  assist  him  in  execution  of  the  trust; 
and,  though  by  the  death  of  j9.,  C,  and  2>.,  the  l^al  estate  of 
the  legacy  is  gone,  and  the  charity  cannot  be  disposed  of  by  the 
very  hand,  which  the  testator  designed  should  have  done  it,  yet 
the  charity  itself,  which  is  the  substance  and  reason  of  the  devise, 
is  still  subsisting,  and  may  be  answered  as  fully  by  the  aid  and 
direction  of  this  Court,  as  if  the  legatee  and  his  counsellors  were 
now  alive." 

The  case  next  in  order  is  fV/Ute  v.  fFkUe  (m),  which  difiers 
firom  the  last  in  the  &ct  that  the  name  of  the  executors,  to  whose .  * 
discretion  the  selection  was  entrusted  by  the  will,  was  erased  by 
the  testator,  and  no  other  substituted ;  so  that,  at  the  death  of 
the  testator,  there  was  not  any  person  to  carry  his  objects  into 
eflect  In  that  case,  Richard  Holt,  by  will  in  1769,  bequeathed 
the  residue  of  his  personal  estate  as  follows :  he  gave  half  thereof 
to  the  FoundJmg  Hospital;  and  the  other  half  to  the  Lymg-in 
Hospital,  and  if  there  should  be  more  than  one  of  the  latter, 
then  to  such  of  them  as  his  executor  should  appoint ;  and  he 
constituted  A»  B.  his  executor.  The  testator  afterwards  struck 
oat  the  executor's  name,  and  appointed  no  other  person  exe* 
cutor.  The  plaintiff  obtained  administration,  with  the  will 
annexed,  as  one  of  the  next  of  kin;  and  insisted  that  the 
bequest  to  the  Lying-in  Hospital  became  void  by  striking  out  the 
executor's  name,  and  that  it  should  be  referred  to  the  Master, 
to  report  who  were  entitled  as  next  of  kin.  In  giving  judgment, 
Lord  Thurhw,  C,  said,  ^*  The  question  is  here,  whether  the 
legacy  is  void,  the  executor's  name  being  struck  out,  and  there 
being  no  person  upon  whom  it  could  devolve ;  or  whether  the 
Court  wocdd  sustain  it?  It  has  been  argued,  that  the  Court  has 
great  extent  of  jurisdiction,  in  making  legacies  certain,  which 
were  before  uncertain ;  and  secondly,  in  applying  them  where 
it  is  not  known  to  what  use  they  were  intended.   There  has  been 

r-  -III  I  ■ii.iii.-i.i  ,  .111..        I  ■■ 

(to)  1  Bro.  C.  C.  12. 
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Construction  of  A^  ^  times,  an  exercise  of  this  authority,  where  a  legacy  has 
charitable  be-  {j^gj^  doubtfally  given,  as  in  the  Attorney  General  v.  Syderfin  (n), 
ministratioa  of  which  was  a  legacy  to  such  charitable  uses  as  he  had  appointed^ 
^^^ ^"°^'  but  the  appointment  was   not  found;   the   Court  decreed  the 

Trustee  nam.  charity  to  be  directed  by  the  Crown,  as  there  had  been  an  ap- 
btttfaUbymat-  pointment"  His  Lordship  then  cited  Wheeler  v.  Sheer  {p\  and 
fmcTa^scripf'  Continued  thus:  "  The  cases  have  proceeded  upon  notions 
class  of  objects  adopted  from  the  Roman  and  Civil  law,  which  are  very  favouiv 
^^  able  to  charities,  that  legacies,  given  to  public  uses  not  ascer- 

tained, shall  be  applied  to  some  proper  object  From  Swinburne 
down  to  Lord  Hardwiche%  time,  that  would  be  the  e£Pect  whore 
the  object  is  disappointed;  but  the  present  case  is  different, 
Here  the  testator,  giving  a  legacy  to  the  next  of  kin,  and  to  the 
executor,  names  a  particular  charity  a  residuary  legatee;  the 
question  is,  only,  how  the  trust  shall  be  carried  into  execution. 
I  remember  to  have  read  a  case  somewhere  {p\  where  a  legacy 
is  given  to  B.  for  the  benefit  of  non-conforming  ministers,  with 
the  advice  of  C  and  D.  At  the  testator's  death,  B.y  C,  and  2>. 
were  all  dead,  yet  the  Court  sustained  the  legacy.  It  must  be 
referred  to  the  Master,  to  see  unto  which  of  the  Lying-in  Hospitals 
it  is  fit  it  should  be  paid  "  {q\ 

The  next  case  is  Moggridge  v.  ThachDeU{r\  to  which  firequent 
reference  has  been  made,  and  which  is  justly  celebrated  t(X  its 
elaborate  and  able  judgment,  lliere  the  testatrix  gave  the  resi- 
due of  all  her  |)ersonal  estate  to  James  /^astan,  (who  was  not  one 
of  the  trustees  for  the  general  purposes  of  her  vf'ilY%  his  executors 
and  administrators,  desiring  him  to  dispose  of  the  same  in  such 
charities  as  he  thought  fit,  recommending  poor  cleigymen  with 
large  &milies  and  good  characters.  Vaston  died  about  nine  years 
before  the  testatrix,  who  had  full  knowledge  of  his  death,  but 
never  made  any  alteration  in  the  residuary  bequest  The  ques- 
tion was,  whether  the  charitable  bequest  would  be  executed  by 
the  Court:  Lord  Thurlow  decided  it  was  clearly  a  trust  legacy  in 
Vaston;  and  that,  if  it  were  such  a  trust  as  the  Court  could 
execute,  it  should  not  lapse  by  the  death  of  the  trustee,  but  sur- 
vive for  the  benefit  of  the  cestui  que  tntst;  and  his  Lordship 
observed,  ^^  The  only  question,  therefore,  is,  whether  I  am  at 
liberty  to  say  these  words  are  such  a  disposition  as  this  (3ourt 


(n)  Supra^p.  1182.  (q)  See  also  Att,  Gen,  y.  GUg:^ 

(o)  lb.  p.  1187.  1  Atk,  356, 

(p)  Ait.   Gen,  v.  Hickman^  last         (r)  ]  Ves.jun.  464;  7  lb.  36. 
case. 
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must  find  for  that  purpose.  There  are  many  cases,  where  the  Construction  of 
most  general  gifts  for  charity  have  been  executed.  The  circum-  qn'^[|2i  imdtd- 
stance,  that  the  trustee  is  unable  by  death  to  dispose  of  it,  makes  ministratioB  of 

no  diflerencey  because  it  is  a  power  given  to  a  person.     Suppose 

there  was  no  gift,  but  only  a  power  to  the  executor  to  dbpose  to  ed?ri^d^" 
such  and  such  charities ;  there  the  charities  survive.     But  here  it  bat  fauby  ma 


xnat- 


18  much  stronger,  because  the  testatrix  has  recommended  a  more  aDdadescript 
particular  charity  than  the  general  one.  In  that  view  it  is  impos-  ^■*j^Lj*^®^ 
sible  to  say,  the  charity  must  not  be  sustained.  Therefore,  refer 
it  to  the  Master  to  setde  a  plan,  having  particular  regard  to  that 
recommendation;  and  let  all  parties  have  costs  out  of  the  estate, 
and  as  between  attorney  and  client,  since  it  is  a  cause  between 
relations." 

The  cause  having  been  brought  before  Lord  Lauffhiaronffh^  C, 
for  fiirther  directions  upon  the  Master^s  report,  he  intimated, 
that  it  was  fit  the  decree,  so  far  as  it  respected  the  charitable 
disposition  should  be  reheard.  Under  that  intimation,  a  petition 
of  rehearing  was  presented  by  the  next  of  kin,  and,  upon  that 
petition,  the  cause  was  reheard  by  Lord  Eldony  C.  His  Lord- 
ship, after  a  very  able  consideration  of  most  of  the  cases,  which 
have  been,  or  will  be,  adduced  in  the  present  section,  proceeded 
thus:  ''  All  the  cases  prove,  that,  where  the  substantial  intention 
is  charity,  though  the  mode,  by  which  it  is  to  be  executed,  fails 
by  accident  or  other  circumstances,  the  Court  will  find  some 
means  of  effectuating  that  general  intention.  In  this  case  it  is 
not  to  be  argued  merely  upon  Vaston^s  death.  I  agree  with  Lord 
Thtirhwy  that  makes  no  difference;  for  the  question  is,  what 
the  testatrix  must  be  taken  to  have  meant,  if  she  had  died 
immediately  after  the  will  was  executed;  and  it  is  infinitely 
difficult  to  contend,  that  the  Court  can  construe  it  otherwise, 
because  he  died  in  her  life,  than  if  he  had  outiived  her.  It  is 
said,  if  he  had,  he  would  have  had  all  his  life  to  select  the  chari- 
ties. I  doubt  that  extremely.  It  is  assuming  the  question.  The 
Court  at  least  would  call  upon  him  to  act.  The  Attorney  General 
V.  Oleg  {s)  proves  that.  The  question  would  arise  exactly  in  the 
same  way ;  for,  if  he  had  survived  her,  and  had  addressed  him- 
self to  the  execution  of  the  trust,  and  had  died  suddenly,  while 
about  it,  and  before  he  had  completed  it,  the  mode  would  have 
failed  precisely,  as  by  his  death  before  her ;  for  imless  the  means, 
by  which  it  is  to  be  executed,  were  effectuated  by  his  act,  the 
circumstance  of  his  dying  before  her  can  make  no  difference  as 


{$)  \  Atk.  S56 ;  Amb.  ^8^4,  «ui^  infra,  p.  1201. 
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Constrnctioii  of  ^o  the  question,  whether  the  Court  will  supply  other  means. 
^'^ftSu^^^dld    ^^^  question  results  upon  the  whole,  did  she  intend  he  should 
ministnttion  of  be  a  trustee  for  charity  ?   If  these  authorities  are  to  stand,  though 
^  I  had  for  ten  years  a  strong  persuasion  upon  this  will,  that  she  meant 

cd^irSaUy"'  ^^  objects  should  be  selected  by  him  only,  I  must  check  such 
hat  fail  by  mat-  conjectures  by  attention  to  the  rules,  upon  which  the  Court  acts 
vJVSol^i'  with  regard  to  charities;  and  I  am  reluctantly  driven  to  say, 
<^l^.f^p^j«<^  there  is  no  substantial  difference  between  these  words,  in  which 
she  has  bequeathed  to  Vaston^  to  dispose  in  such  charities  as  he 
shall  think  proper,  and  the  wordcf,  in  which  it  was  expressed  in 
the  Attorney  General  v.  Hickman.  Those  cases  call  upon  me  to 
say,  the  general  intention  of  this  testatrix,  (who  seems  to  have 
been  saturated  and  satiated  with  the  idea  of  charity,  and  yet  not 
to  have  had  mind  enough  herself  to  determine  upon  the  particular 
objects),  was  to  devote  her  property  to  charity;  and  according  to 
these  precedents,  Vastan  was  only  the  means  and  instrument,  by 
which  that  general  intention  was  to  be  executed ;  and,  therefore, 
this  Coiut  win  carry  that  general  intention  into  effect  The 
next  question,  by  what  means  .that  is  to  be  done,  is  a  most  diffi- 
cult question ;  for,  it  being  established,  that  where  money  is  given ' 
to  charity  generally  and  indefinitely,  without  trustees  or  objects 
selected,  the  King  as  parens  patriesy  is  the  constitutional  trustee, 
it  is  very  difficult  to  raise  a  solid  distinction  between  an  original 
gift  absolutely  indefinite  and  without  qualification,  and  a  case,  in 
which  by  matter  expostfacto^  the  gift  stands  before  the  Court  in 
consequence  of  that  accident,  as  if  it  had  been  originally  given 
indefinitely,  without  any  means  of  carrying  it  into  execution 
prescribed.  All  I  can  say  upon  it  is,  I  do  not  know,  what  doctrine 
could  be  laid  dovm,  that  would  not  be  met  by  some  authority 
upon  this  point ;  whether  the  proposition  is,  that  the  Crown  is 
to  dispose  of  it,  or  the  Master  by  a  scheme."  After  citing 
the  cases,  his  Lordship  continued :  ''  The  run  therefore  of  the 
cases  with  the  exception  of  the  last  (f),  that  have  occurred,  rather 
import^  that,  where  originally  a  trust  is  created  for  the  distribution 
of  a  charity,  and  the  trust  is  not  carried  into  execution,  because 
it  was  originally  a  trust,  and  not  in  a  strict  sense  a  general,  inde- 
finite, gift  to  charity,  general  and  undefined,  or  to  the  poor  in 
general,  the  Court  would  execute  it  by  a  scheme;  and  in  the  case 
I  put  of  VastofC^  surviving  the  testatrix,  and  partly  executing, 
and  dying,  before  he  had  completed  the  execution,  the  question 
would  come  to  this,  whether  the  Court  should  supply  the  defect; 


(0  AU,  Gen.y,  Peacock^  supra^  p.  US4. 
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or,  aa  the  other  hand,  whether  the  Court  would  carry  on  that,  Comtniction  of 
which  it  might  have  taken  into  its  own  hands,  if  a  biU  had  been  ^^""J^^. 
filed  against  Faston;  and  he  had  begun  to  execute  in  conse-  niniBtration  of 
quence,  and  had  not  lived  to  finish  it :  the  question  there  would  * 

have  arisen,  whether  the  Court  should  take  it  upon  itselj^  as  it  ^^f^^ju^ 
would,  controlling  his  discretion,  if  he  had  lived;  and  whether  hot  fail  by  mat- 
tbe  Court  might  not  have  gone  on  itself  to  select  the  objects,  uida^d^mpt 
L«d   Thurbw  seems  to  have  thought,  there  was  a  ground  for  diss  ol^bjecu 
distinguishing  it    There  is  a  singular  expression,  used  by  him 
in  one  of  the  cases,  ^  the  property  becoming  facaV    Yet,  he 
seems  to  have  thought,  that  if  VoMton  in  the  execution  of  his 
duty,  according  to  a  sound  construction  of  his  right,  had  excluded 
certain  persons,  that  would  have  been  controlled  by  this  Court 
I  allude  here  to  the  recommendation  about  poor  clergymen.     If 
the  question  was  dryly  upon  this,  whether  that  makes  him  a 
trustee  for  poor  clergymen,  it  is  very  difficult  to  say,  it  does  in  a 
strict  sense ;  for  if  words  of  recommendation  are  not  to  be  taken 
to  be  imperative,  unless  the  objects  and  the  subject  are  certain,  > 

it  is  difficult  to  say,  that  if  recommendation  is  mounted  upon  a 
*  gift  purely  discretional,  where  the  subject  is  wholly  uncertain, 
that  shall  be  a  trust     Lord   Thvrhu)  thought  it  necessary  for 
him  to  apply  the  strict  question,  trust  or  no  trust ;  but  upon  the 
principle,  very  strongly  stated  in  the  Attorney  General  y»  GUg  {u\ 
that,  however  extensive,  this  Court  would  control  the  discretion. 
Lord  Thurhio  seems  to  think,  a  due  exercise  of  the  discretion 
would  entitle  the  Court  to  call  upon  him  to  attend  to  the  recom- 
mendation ;  and  accordingly,  in  the  decree  directs  the  scheme  to. 
have  regard  to  that  recommendation ;   and  if  Vaston  had  been 
alive,  I  think,  he  would  have  directed  Vaston  to  have  the  same 
regard ;  and  I  doubt,  whether,  if  the  decree,  upon  the  principles 
attaching  to  charitable  uses,  must  have  called  upon  the  trustees, 
it  can  be  said,  that,  because  the  trustee  is  dead,  the  Court  is  not 
to  make  a  decree,  ordering  such  direction;  for  no  such  order 
could  be  given  to  the  King,  executing  by  sign  manuaL    There- 
fore, I  rather  think,  the  decree  is  right     I  have  conversed  with 
many  persons  upon  it    I  have  great  difficulty  in  my  own  mind ; 
and  have  found  great  difficulty  in  the  mind  of  every  person  I 
have  consulted:  but  the  general  principle  thought  most  recon- 
cileable  to  the  case  is,  that,  where  there  is  a  general  indefinite 
pqrpose,  not  fixing  itself  upon  any  object,  as  this  in  a  d^ree 
does,  the  disposition  is  in  the  King  by  sign  manual:  but  where 

*  (v)  Amb.  584. 
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Constniction  of  the  executioo  is  to  be  by  a  trustee  with  general  or  some  objects 
qu^*  M<n[d-  poin^  out  there  the  Court  will  take  the  administration  of  the 

ministration  of    tTUStS.** 

— !Lj In  conformity  with  the  principle  so  fully  discussed  in  the  pre- 
ceding case.  Sir  James  Wtgramy  V.  C,  decided  that  of  Reeve  ▼• 
Attorney  Gefieral(v\  There  TTunnas  Meyrick,  the  testator, 
bequeathed  stock  to  the  ^^  Society  for  bettering  the  Condition 
of  the  Poor,"  upon  trust,  to  apply  the  income  in  paying  the  house 
rent  of  seven  or  more  country  labourers  in  the  principality  of 
WaleSy  on  producing  a  certain  certificate  from  the  clergyman  or. 
churchwardens  as  to  character.  He  bequeathed  other  stock  to 
'^the  Society  for  the  Encouragement  of  Female  Servants,"  upon 
trust,  to  distribute  the  income  annually  in  gratuities  to  servants 
in  the  same  principality,  to  be  selected  in  a  similar  manner.  The 
two  societies  renounced  the  trusts,  and  disclaimed  the  legacies. 
The  Vice  Chancellor  held,  that  the  discretion  of  the  trustees  was 
not  in  those  cases  of  the  essence  of  the  trust,  that  the  trust  being 
originally  created  for  certain  definite  objects,  and  not  a  ^ft  to 
charity  generally  or  indefinitely,  it  was  not  a  case  in  which  the 
disposition  of  the  fund  required  the  authority  of  the  sign  manual; 
and  that  the  Court  would  carry  the  trust  into  effect  by  means 
of  a  scheme. 

4.  Tnutees  4,  The  fourth  class  of  cases  we  shall  adduce  in  proof  of  the 

iects  specified,  preceding  general  rule  is,  that  wherein  no  objects  of  charity 
dblriT*"******  are  specified  by  the  testator,  but  he  bequeaths  the  legacy  to 
rally.  trustees  for  charitable  purposes  generally^  or  for  such  as  they,  in 

their  discretion,  shall  think  fit  In  both  cases  the  Court  will 
support  the  legacy,  as  a  valid  bequest  to  charity,  and  direct  the 
mode  of  distributing  the  fund  by  a  scheme ;  and,  it  should  seem, 
will  control  the  trustees  in  the  exercise  of  the  discretion  reposed 
in  them  by  the  testator. 

Thus  in  Baylis  v.  Attorney  General  (u?),  which,  in  effect,  is  a 
bequest  to  trustees  for  charitable  purposes  generally;  there  M^ 
Church  bequeathed  the  legacy  of  200/.  to  the  ward  of  Bread 

Street^  according  to  Mr. his  will     The  bill  was  filed  by  the 

alderman  and  principal  inhabitants  of  the  ward,  to  have  the 
directions  of  the  Court  for  the  application  of  this  charity,  and 


(v)  3  Hare,  191. 

(ip)  2  Atk.  239,  cited  in  Mog- 
gridge  v.  Thackwell,  and  see  Lord 
EldqiC^  observations  therecn;   also 


Martin  y.  Douche  Ch.  Ca.  198,  and 
see  Sir  J,  Wigram*s  observations  in 
Mayor  of  Olaucester  v.  Wood,  3 
Uare,  146, 148. 
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the  Attx>mey  General  was  made  a  defendant  Lord  Hardioicke,  Constraction  of 
C-,  said,  «  Though  the  alderman  and  inhabitants  of  a  ward  are  q'^ert^  wd^- 
not,  in  point  of  law,  a  corporation,  yet,  as  they  have  made  the  ministration  of 

Attorney  General  a  party,  in  order  to  support  and  sustain  the  '- 

charity,  I  can  make  a  decree,  that  the  money  may,  from  time  ^^^  object* 
to  time,  be  disposed  of  in  such  charities  as  the  aldennan  for  the  specified,  but 

«  beQuests  to 

time  being,  and  the  principal  inhabitants  shall  think  the  most  charity  gene. 
beneficial  to  the  ward.^   His  Lordship  directed,  that  the  plaintiff  '^^^ 
should  lay  a  scheme  before  the  Master  for  the  application  of  the 
200L  and  interest  to  some  charitable  uses,  for  the  benefit  of  the 
ward. 

In  the  case  of  Attorney  General  v.  Herrick  {x\  the  gift  was 
supported ;  but,  with  respect  to  the  course  adopted  by  the  Court 
in  directing  a  scheme  to  be  laid  before  the  Master,  it  is  an 
authority  at  variance  with  the  general  rule  as  now  settled  (y). 
In  that  case,  WtOiam  Whatten,  by  will,  in  August^  1732,  (before 
the  operation  of  9  Geo.  2),  devised  all  his  messuages,  lands,  &a^ 
in  the  county  of  Leicester^  or  elsewhere,  unto  the  defendant, 
Berrickf  and  others,  upon  trust,  by  mortgage  or  sale,  to  pay  his 
debts,  legacies,  and  funeral  expenses ;  and  the  overplus  money, 
and  also  the  rents  and  profits  for  ever  thereafter,  of  so  much 
of  the  said  messuages,  &c.,  as  should  remain  unsold,  to  be  paid 
ao^  applied  to  charitable  and  pious  uses;  and  appointed  the 
defendant,  Herricky  and  others,  executors.  The  information  was 
to  have  the  trusts  of  the  will  carried  into  execution ;  and  the 
Lord  Chancellor  said,  *'I  was  inclined  in  favour  of  the  heir;  but 
the  authorities  are  too  many  and  too  strong  to  contend  with ;" 
and,  after  citiug  the  cases  before  stated  in  this  section,  his  Lord- 
ship continued,  '^although  the  charity  be  uncertain  to  what  poor 
it  shall  be  applied,  his  Majesty  may  dispose  of  it***  The  cause 
came  on  again  on  February  28th,  Car.  2,  when  his  Lordship 
said,  ^no  objection  to  the  uncertainty  of  the  object,  for  the  King 
may  appoint."  His  Lordship  then  concluded,  that  he  would 
apply  to  his  Majesty,  as  Lord  Nottingham  did  in  the  case  of  the 
Attorney  General  v.  PeacocL 

Again,  in  Paice  v.  The  Archbishop  of  Canterbury^  Mary  JVtlks, 
by  will,  in  1 800,  among  other  bequests,  disposed  of  her  residuary 
estate. in  the  following  words:  **  All  the  remainder  of  my  dif- 
ferent bequests  I  give  and  bequeath  to  the  Archbishop  of  Canter^ 
bury  and  the  Archbishop  of  York^  for  the  time  being,  in  trust 

(x)  Amb.  712.  7  Ves.  75,  and  Pfdee  y.  Archbishop  of 

(jf)  See  Moggridge  t.  ThachweUy      Ccmterbwryy  14  Ves.  372,  next  ease. 
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CcMMtrnetMm  of  for  charitable  purposes ;  and  anything  not  specified,  I  commit 
chariuble  l».  ^  ^^  discretion  of  my  executors :"  and,  after  some  legacies , 
ministration  of  to  servants,  shc  concluded  thus,  ''I  desire  my  executors  to 
^  •  make  some  donations  out  of  my  property  to  the  poor  of  the 
different  places,  where  I  have  estates,  besides  those  already 
mentioned."  One  of  the  questions,  upon  further  directions, 
was,  whether  the  general  residue  passed  to  the  archbishops  for 
charitable  purposes,  or  to  the  executors  under  the  words,  *^  any 
thing  not  specified,  &c. ;"  or  to  the  next  of  kin,  as  undisposed 
o£  Lord  JEldan  decided,  that  the  general  residue  did  pass  to 
the  archbishops  for  charitable  purposes,  and  concluded  his 
judgment  thus :  **  Therefore,  after  the  donation  to  be  made  by 
the  executors  to  the  poor,  the  extent  of  which  is  almost  un- 
limited, the  general  residue  is  to  go  to  charitable  purposes;  and 
must  be  the  subject  of  a  scheme  before  the  Master.  Where  the 
bequest  is  to  trustees  for  charitable  purposes,  the  disposition 
must  be  in  that  mode ;  but  where  the  object  is  charity,  ^thout 
a  trust  interposed,  it  must  be  by  sign  manual.  That  is  the 
distinction  I  adopted  in  Moggridge  v.  ThachweU^{zy 

In  the  case  of  Attorney  Oeneral  ▼•  Stepney  (a),  the  testator 
bequeathed  personal  estate  to  trustees  for  the  use  of  the  fFebh 
circulating  charity  schools,  as  long  as  they  should  continue,  and 
for  the  increase  and  improvement  of  Christian  knowledge,  and 
fi)r  promoting  religion,  and  to  purchase  bibles  and  other  religious 
books.  Lord  JSldon,  C,  held  the  bequest  good  throughout,  his 
judgment  assuming  that  a  religious  purpose  was  a  charitable  pur- 
pose. The  same  proportion  was  acknowledged  and  acted  upon 
in  the  following  case. 

In  Baker  ▼•  Sutton  (aa\  the  bequest  was  of  a  residue  of  monies, 
securities  for  money,  and  personal  estate,  to  trustees,  upon  trust, 
that  they  and  the  survivors,  and  the  executors  and  administrators 
of  such  survivors,  should  dispose  of  the  same  for  such  religious 
and  charitable  institutions  and  purposes  within  the  kingdom  as 
in  the  opinion  of  them,  or  the  major  part  of  them,  should  be 
deemed  fit  Lord  Langdak^  M.  R.,  distinguishing  the  principal 
case  fi'om  WilUamB  v.  Kershauo  (i),  decided  the  bequest  valid, 
and  directed  a  scheme  should  be  submitted  by  the  trustees  to  the 
Master  for  the  charitable  application  of  the  ftind,  so  far  as  it 


(z)  Suproy  p.  1194.  tenhamj  when  M.  R^  cited  m  1  MjL 

(a)  10  Yea.  22.  Sr.  Cr.  293;   1  Keen,  274,  note;  see 

(ad)  I  Keen,  224.  234.  also  Tawnsend  v.  Cams,  3  Hare,  2^7, 

lb)  July,  183^,  before  Lord  Cot-  and  Martin  v.  Margham^  14  Sim.  230. 
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consisted  of  pure  persoDaky.  Part  of  the  residue  consisted  of  Constmcdoa  of 
interests  in  land  and  money  payable  out  of,  or  directed  to  be  Q^^^Jn^td. 
invested  on  mortgage  of  real  estate,  and  the  bequest  as  to  that  namstradoii  of 

was  void,  and  the  Court  accordingly  directed  the  usual  appor-  •   

tionment  of  the  testator's  estate  pro  ratd,  as  between  the  next 
of  kin  and  the  charities. 

5.  A    fifth  dass  of  cases  in  illustration  of  the  preceding  5.  Trosteet 

,  .  ^  .  1.11  .  »•»«*  tnd 

rule  consists  of  mstances,  wherem  the  bequest  is  to  trustees  fund  dittri. 
who  are  named,  but  the  fund  is  direct^  to  be  distributed  by  ^JlSStio'i****" 
them  at  their  discretion,  either  where  there  are  or  where  there 
are  not  objects  named.  Thus  in  Attorney  General  v.  Gkff  (e), 
Mr.  TFriffht,  having  by  will  left  several  sums  of  money  to  be 
distributed  in  charities  therein  described,  at  the  discretion  of  his 
executors,  named  three  persons  executors,  one  of  whom  died 
before  the  filing  of  the  information.  The  question  in  the  cause 
was,  whether  this  was  only  a  bare  authority  in  the  executors,  or 
coupled  with  an  interest ;  and  the  Lord  Chancellor  said,  '^I  am 
of  opinion  that  the  executors,  as  taking  the  whole  personal 
estate,  out  of  which  the  charities  were  to  issue,  had  an  authority 
coupled  with  an  interest,  as  executors  have  been  always  held  to 
have  in  the  case  of  legacies;  and  therefore  the  power  of  nomi-* 
nating  the  several  persons  who  were  to  partake  of  the  charity, 
is  continued  to  the  survivor  of  them.  But  though  this  is  such 
an  authority  coupled  with  an  interest  as  would  survive,  yet  it  is 
so  &r  a  trust,  that  in  case  of  misbehaviour  the  Court  may  inter- 
pose ;  for  it  must  be  allowed,  that  the  Court  has  a  particular 
firee  and  extensive  jurisdiction  in  the  case  of  charity,  and  not 
confined  to  the  proper  or  formal  methods  of  proceeding  requisite 
in  other  cases.  I  am  of  opinion,  that  the  executors  could  not 
divide  the  charities  into  three  parts,  and  each  executor  nominate 
a  third  absolutely,  because  the  determination  of  the'  property  of 
eveiy  object  was  left  by  the  testator  to  the  direction  of  all  the 
execntoiB,  and  so  much  of  the  information  as  seeks  a  specific 
performance  of  a  pretended  agreement  to  that  purpose,  was 
dismissed  with  costs,  to  be  paid  by  the  relators"  (d). 

The  case  of  Attorney  General  v.  Baxter,  stated  in  a  former 
page  (e),  and  to  which  the  reader  is  referred,  comes  vrithin  the 
class  of  cases  now  under  consideration* 


(e)  1  Atk.  356.  London,  3  Bro.  G.  C.  171,  tn/ra.  1205. 

(d)  And  see  Att,  Oen.  v.  (%  of        (e)  Page  1185. 
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Gonstraetioii  of  So  also  in  Cook  V.  Duckenfield  {f),  Thcmas  Cotton^  by  his  will, 
m!^^^daL  8*^®  *^^  ^^^  ^^^  estate  to  hb  son  in  tail,  remainder,  in  case  of  his 
ministntioii  of   dying  a  minor,  or  without  issue,  to  the  defendant  and  others,  for 

^     such  charitable  uses  as  he  the  testator  should  appoint  by  codicil 

name<Undfand  ^^  Otherwise  :  and,  as  to  his  personal  estate,  after  some  payments 
dttbributible  at  thereout,  he  directed  his  trustees  to  call  in  and  dispose  of  the 

residue,  as  they  or  the  survivors  should  think  fit;  and  in  the 
event  of  his  son  dying  before  twenty-one,  or  marriage,  to  be  dis- 
posed of  by  them  among  the  widows  and  orphans  of  dissenters, 
and  to  his  poor  relation,  in  such  proportions  as  his   trustees 
should  think  fit;  and  made  the  trustees  executors.    The  testator,  . 
by  a  codicil,  after  reciting  the  devise  of  his  real  estate  to  trustees^ 
upon  his  son's  dying  a  minor  or  without  issue,  to  such  uses  as  be 
should  declare  by  codicil  or  otherwise,  directed  that  such  estate 
should,  at  the  discretion  of  his  trustees,  be  sold  or  retained  in 
their  possession,  and  that  the  purchase  money  or  rents  should  be 
distributed  among  such  persons,  for  such  uses  and  in  such  manner 
as  he  should  by  any  writing  appoint;  and  in  de&ult  thereof  to 
such  person  or  such  purposes,  and  in  such  manner  and  propor- 
tions, as  all  or  the  majority  of  the  trustees,  or  the  survivors  or 
survivor  of  them,  or  the  heirs  of  the  survivor,  should  think  fit; 
and  in  the  event  of  his  son  dying  a  minor  or  without  issue,  he 
devised  to  the  trustees  his  dwelling  house  in   York  with  the 
appurtenances,  to  sell  or  keep  in  their  hands,  and  apply  the 
purchase  money  or  the  rents  to  the  same  uses  as  above  declared 
in  regard  to  his  real  estate.     The  testator's  son  died  a  minor, 
and  without  issue,  and  the  testator  left  no  directions  as  to  the 
application  of  his  real  estate,  or  of  his  dwelling  house  at  Yorky 
and  the  trustees  claimed  the  beneficial  interest  in  both.     But 
Lord  Hardwickey  C,  after  declaring  that  the  trustees  were  only 
entitled  as  trustees,  upon  the  fair  constniction  of  the  will  and 
codicil,  ordered  the  defendants  to  lay  a  scheme  before  the  Master 
for  applying  the  testator's  estate  to  such  charitable  uses  as  should 
answer  his  intention ;  and  also  for  the  application  and  distribution 
of  the  money  which  should  be  coming  in  out  of  the  growing 
rents  and  profits,  or  out  of  the  money  which  should  arise  firom 
any  future  sale ;  and  in  the  scheme  the  defendants  were  to  have 
a  particular  regard  to  the  poor  relations  of  the  testator,  and  their 
circumstances  (^). 


(/)  2  Atk.  562. 

C^)  See  also  Waldo  t.  Caley,  16  Yes.  306,  iiifra^  Ch.  21.  Sect  ix. 
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In  the  case  of  Attorney  Gevieral  ▼.  Freeman  and  others  (/t),  CdHstitictidii  of 
a  testatrix  bequeathed  the  residue  of  her  monies  and  securities  qu^^ami^iS- 
for  money  to  the  defendants,  in  trust  to  lay  out  the  same  and  pay  ministration  ot 

die  interest,  &c.  "  to  the  poor  inhabitcmts  of  the  parish  of  St.  Luke     ^     

for  ever:**  and  the  testatrix  gave  the  trustees  a  power  of  ap-  oame^^and 

pointinir  other  trustees.    There  existed  a  local  Act  of  Parliament  ^"f  <*  diatribut- 

vesting  m  persons,  entitled  guardians  of  the  poor,  property  holden  discretion^ 

in  trust  fer  the  parishioners  of  the  parish,  as  also  all  benefit  and 

donations  made  or  to  be  made  to  or  for  the  poor  widiin  the 

same  parish,  ^  not  directed  or  liable  to  be  applied  for  the  support 

of  any  private  poor  or  charity,  or  by  the  donors  or  otherwise 

particulariy  appropriated"    Upon  a  suit  for  carrying  the  will 

into  execution,  it  was  insisted  on  behalf  of  the  said  guardians  of 

the  poor,  that  the  gift  belonged  to  their  treasurer  for  the  time 

being,  to  be  by  tihem  appropriated  according  to  the  directions 

of  the  act  To  this  claim  the  deputy  remembrancer  had  excepted, 

to  whose  exception  an  exception  was  made  in  behalf  of  the 

g;iiardian  of  the  poor ;  but  the  Chief  Baron  overruled  the  latter 

exception^  deciding  that  the  appropriation  was  within  the  meaning 

of  the  act,  and  that  he  could  not  take  the  distribution  of  the 

fimd  ont  of  the  hands  of  the  trustees  appointed  by  the  testatrix, 

fiyr  the  purpose  of  giving  it  to  the  guardians  of  the  poor  nndei' 

the  act      So  that  from  this  judgment  it  should  seem,  where 

a  bequest  is  given  in  the  above  form,  the  trustees  have  a  right  to 

apply  the  interest  among  such  poor  inhabitants  as  they  may 

consider  proper  objects  of  the  bequest;   and  that  in  the  above   . 

instance  it  was  not  the  intention  of  the  Legislature  to  deprive  the 

trustees  of  that  discretion,  nor  in  any  manner  to  interfere  with 

their  execution  of  die  trusts  of  the  will. 

In  the  case  of  Attorney  General  v.  BuUer  (f),  lands  were 
devised  in  1635  to  trustees  for  the  erection  of  workhouses  fof 
setdng  the  poor  on  work  and  other  purposes  for  the  relief  of  the 
poor  in  such  parishes  as  the  trustees  or.  the  survivors  or  survivor, 
&C.  should  think  fit  so  as  the  parish  of  8t,  Nicholas^  Bochesterf 
where  the  testator  resided  were  one.  One  of  the  trustees  under 
a  scheme  sanctioned  by  the  Court  had  appropriated  the  incomes 
for  the  benefit  of  a  parish  in  Devonshire^  leaving  a  very  small 
benefit  for  the  parish  of  St  Hieholas,  The  Court,  thinking  that 
it  must  have  been  surprised  into  the  former  order,  and  that  the 
scbetne  was  not  conformable  to  the  trusts,  and  acting  upon  the 

(A)  1  Dan.  Exoh.  Rep.  U  7,  and  5  Price,  430. 
(0  1  Jac.  407. 
TOU  XL  8 
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Constmcdonof  principle  of  its  always  paying  particular  attention  to  the  specified 
quM^^andtd-  objects  of  the  founder's  bounty,  directed  an  equal  diyision  of  the 

minutration  of    fund. 

.  °  "°  ' — -*       So  where  a  scheme  for  the  management  of  a  charity  founded 

^p'chES^"     by  a  testator  in  1679,  had  been  made  by  the  Court  in  1769,  and 

n»n»«^^caimot    modified  and  extended  by  subsequent  orders  in  1777,  1795,  and 

is  executed        1810,  the  Court,  on  an  information  filed,  held  itself  bound  to 

cypres,  consider  the  manner  in  which  the  scheme  so  established  and 

modified  and  extended,  operated  in  practice,  and  whether  a 

change  of  circumstances  had  or  had  not,  since  1795  taken  place 

to  an  extent  rendering  it  fit  to  alter  or  add  to  the  scheme:  and 

the  Court  being  of  opinion,  that  the  scheme  operated  in  practice 

little,  if  at  all,  in  favour  of  what  was  mainly,  in  the  opinion  of 

the  Court,  the  object  of  the  testator's  bounty,  directed  a  reference 

to  the  Master,  to  inquire  whether  the  scheme  could  not  be 

modified  or  varied,  so  as  to  more  fully  meet  the  testator's 

intention  (J), 

In  the  case  of  the  Comndsrianers  of  CharUable  Danaiums  v. 
SvlUvan  (A),  the  testatrix  bequeathed  to  ^.  K  and  A.  O.  such  a 
sum  of  stock  as  she  might  be  in  possession  of  at  her  decease,  to 
be  by  them  applied  to  charitable  purposes  according  to  her 
instructions  deposited  with  A.  O.,  it  appeared  in  the  cause, 
that  the  instructions  to  A.  O.  were  verbal,  and  that  the 
application  of  the  fimd  was  left  to  his  own  discretion.  Sir  J& 
Sugden  C.  (L),  held  that  it  was  a  good  charitable  bequest,  and 
directed  a  reference  to  the  Master  to  settle  a  scheme  for  the 
distribution  of  the  fund. 

«.  Whew  the  6.  We  proceed  with  the  sixth  class  of  cases,  wherein  a  par- 
nrn^med,  ^  ticular  charity  is  named  by  the  testator,  but  which,  though  not 
tlioagh  not        illegal,  cannot  take  efiect     In  such  cases,  the  Court  will  efiec- 

illeflral,  cm  not  - 

take  effect,  bat  tuate  the  general  charitable  intention,  but  substitutes  some  other 
^t^."*^  mode  of  application  consistent  with  such  intention,  and  accord- 
ingly directs  a  scheme  to  be  laid  before  the  Master.  If,  for 
instance,  a  personal  fund  were  bequeathed  for  erecting  two  or 
three  new  fellowships  at  Oxford  or  Cambridge^  for  the  benefit  of 
young  persons  educated  at  a  particular  school;  although  the 
college  named  should. dissent  to  the  disposition,  and  refuse  to 
increase  their  number  of  fellows,  yet  if  another  college'  would 
consent  to  admit  fellows  so  endowed,  or  if  some  other  plan  could 


(»  AtL  Oen,  v.  OloBgow  CoOegey  10  Jur.  676. 
(*)  1  Dm.  k  W.  501. 
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be  devised  to  establish  the  charity  within  the  terms  of  the  will^  it  Constrnetioii  of 
seems  that  the  general  intention  would  not  be  allowed  to  be  Q^j^Jnd^ 
defeated  by  fiulure  of  the  particular  mode  prescribed  for  effecting  ministration  of 

it     This  reasoning  is  equally  applicable,  when  the  specific  mode      

of  executing  the  trust  of  the  chiurity  is  defeated  by  the  negligence  ^JlJ'^Jh^lriiS' 
or  misconduct  of  the  trustees.  named,  cannot 

In  Attorney  General  v.  The.  City  of  London  (I),  the  Right  is  executed 
Honourable  Bobert  Boyle  by  his  will  of  the  18th  of  Jiily  1691,  ^f^ 
and  by  a  codicil  in  DecenAer  in  the  same  year,  directed  that 
the  residue  of  his  personal  estate  should  be  disposed  of  by  his 
executors  for  such  charitable  and  pious  uses  as  they  in  their  dis- 
cretion should  think  fit;  but  recommended  to  them  to  lay  out 
the  greater  part  for  the  advancement  of  the  Christian  religion, 
and  appointed  Richard  Earl  of  BwrUnaton^  Sir  Henry  Ashurst^ 
and  John  fFarr,  executors.  The  executors  afterwards  laid  out 
5,400iL  which  was  considered  by  them  as  the  principal  part  of 
the  testator^s  personal  estate,  in  the  purchase  of  the  manor  and 
lands  of  Bremerton  in  the  county  of  York,  with  a  view  to  settle 
them,  so  that  the  income  might  be  for  ever  applied  to  the  ad- 
vancement of  the  Christian  religion.  They  then  directed  the 
whole  annual  income  of  the  manor  and  lands  to  be  applied 
towards  the  propagation  of  Christianity  among  the  natives  in  or 
near  New  England  in  America^  and  for  advancing  the  knowledge 
of  that  religion  in  Virginia;  which  application  to  charity  was 
confirmed  by  a  decree  of  the  Court,  accompanied  with  a  direction, 
that  part  of  the  rents  should  be  applied  by  the  corporation  for 
propagating  the  Gospel  in  New  England  and  the  parts  adjacent 
in  America^  towards  instructing  the  infidels  in  Virginia  in. Chris- 
tianity, subject  to  the  regulations  of  the  Bishop  of  Londont  &c. 
The  information  insisted,  that  by  the  declaration  of  indepen- 
dence by  the  United  States,  it  became  improper  to  transmit 
any  longer  the  rents  of  the  estate  for  the  charitable  purposes ; 
and  it  therefore  prayed,  that  the  rents  then  due,  and  the  accruing 
rents  might  be  applied  in  some  other  manner  in  this  kingdom,  or 
in  some  part  of  his  Majesty's  dominions,  for  the  advancement  of 
the  Christian  religion ;  and  that  the  sum  of  13,84921  2s.  \0d.  three 
per  cent,  consols,  part  of  the  charitable  fund,  should  be  invested 
in  land^  and  the  rents  thereof  and  intermediate  dividends 
applied  to  the  like  purposes.  Lord  Thurlowy  C,  after  the 
aigument,  said,  that  the  trusts  to  the  corporation  to  convert 
neighbourii^  infidels,  ceasing  for  want  of  objects,  there  being 

■^ ^ "• • ■-■!  ■ *  -    ■         -     ^ ■ ^^^^^1^ 

(0  3  Bro.  C.  C.  171. 
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Constnictionof  ^^w  no  neighbouring  iniidelsy  the  charity  must  be  applied  de 
cbariuble  be-  fijf^o.  As  to  the  other  parties,  he  could  not  now  consider  them 
mlnistntioii  of  as  corporations :  therefore  the  Master  must  propose  a  plan  for 
*  ^    °  •  the  application  of  the  produce  of  the  estates,  according  to  the 

^w'JlSS^"     intentions  of  the  testator  (m). 

ntmed,  cannot  Again,  in  the  case  of  Attorney  General  v.  Boul&ee  (n).  Sir 
18  e^zecuted  °*  Francis  NethersoUy  in  1653,  conveyed  a  messuage  lately  erected 
qr/wief.  by  him  for  the  habitation  of  the  minister  of  Polesworth,  with  the 

appurtenances,  then  in  possession  of  Richard  Belly  minister  of 
Pokswarthy  and  several  other  premises,  and  the  impropriate  tithes 
of  JVartony  Darton,  and  Parley^  and  a  rent-charge  to  several  trus- 
tees (naming  them)  ministers  of  the  gospel ;  to  hold  to  them  in 
fee,  upon  trust  to  permit  Sir  Francis  and  his  assigns  during  his 
life  to  take  the  rents;  an^)  after  his  death  that  they,  or  the  major 
part  of  them,  or  such  other  persons,  or  the  major  part  of  them, 
who  for  the  time  being,  should  have  the  freehold  and  inheritance 
of  the  said  messuages,  &c.  should  permit  the  vicar  of  Polestoarth 
for  ever,  if  he  should  be  there  settled  by  the  nomination  and 
appointment  of  Sir  Francis  in  his  life,  or  of  the  trustees,  or 
major  part  of  them,  or  such  other  persons,  who  for  the  time  being 
should  have  the  freehold  and  inheritance  and  no  other,  to  dwell 
^  in  the  said  messuage  so  erected,  and  intended  for  such  minister's 

habitation,  and  to  enjoy  the  same  without  interruption ;  and  upon 
ferther  tnist,  that  they  should  place  a  sufficient  schoolmaster  in 
the  edifice  afterwards  covenanted  by  Sir  Francis  to  be  erected 
for  a  schoolmaster's  habitation,  and  from  time  to  time  to  proiade 
a  schoolmaster  and  mistress;  and  dispose  of  the  rents  of  all  the 
said  premises,  for  the  maintenance  of  a  schoolmaster  and  mistress 
for  ever,  to  teach  the  children  of  the  parish  of  Polestoarth,  the 
boys  to  read  and  write,  the  girls  to  read  and  work,  and  both  to 
be  instructed  in  the  principles  of  the  true  Christian  religion ;  and 
to  such  other  pious  and  charitable  uses,  as  Sir  Francis  should,  by 
his  own  experience,  find  to  be  most  conducible  to  the  advance- 
ment of  the  knowledge  and  practice  of  the  true  religion,  and 
most  beneficial  to  the  poor  of  Polesworthy  and  should  declare  and 
appoint  by  any  writing  in  his  life,  or  by  his  will ;  and  in  default 
of  such  declaration,  upon  trust  that  the  trustees,  &c.  should 
yearly  dispose  of  the  rents  of  the  premises,  either  for  the  increase 
of  the  maintenance  of  the  vicar  of  Polesworth  for  ever,  who 
should  be  appointed  by  Sir  Francis  in  his  life,  or  by  their  pro- 


Cm}  See  also  Hayter  v.  Tr^o^  5  Bum.  113. 
(n)  2  Ve0.jiin.  880. 
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curement  afterwards ;  but  not  without  such  procurement;  or  for  Constructioaof 
the  maintenance  of  the  schoolmaster  or  mistress;  or  for  repairs  qjestl^^andad- 
of  the  school;  or  for  various  other  purposes  therein  directed,  or  ministration  of 

to  any  other  such  pious  and  charitable  uses  as  should  be  termed     ^     

most  expedient,  and  most  likely  to  be  continued  in  perpetuity,  ^JJ^^Slr" 
and  declared  by  the  said  trustees,  or  the  major  part  of  them,  in  named,  cannot 
writing  under  their  hands  after  the  decease  of  Sir  Francis.    The  >^  execi^ 
oidy  proof  of  a  declaration  of  uses  by  Sir  Francis  was  a  book  in  ejfpm. 
the  hands  of  the  trustees,  in  which  their  proceedings  were  entered. 
In  that  book  the  following  entries  were  contained :  **  November 
3rd,  1659.     The  said  trustees  of  Sir  Francis  Nethersok,  for  the 
charitable  uses  aforesaid,  did  meet  at  Pokswartk  aforesaid,  in 
pursuance  of  their  said  trust;  and  ordered,  that  the  declaration  of 
the  said  Sir  Francis  Nethersok  be  likewise  now  entered  verbatimft 
as  a  direction  to  the  said  trustees  in  their  proceedings."  '^  Whereas, 
I  have   by  deed  or  deeds,  conveyed  divers  messuages,  lands, 
tenements,   rents,    tithes  and  hereditaments,   upon  my  trusty 
fiiends  (the  trustees,  naming  them)  ministers  of  the  gospel,  and 
their  heirs  upon  trust,  that  they  should  dispose  of  the  rents, 
issues  and  profits  thereof  from  time  to  time,  as  I  should  by  any 
writing  in  my  lifetime,  or  by  my  last  will  declare  and  appoint ; 
now  I  do  hereby  declare  and  appoint  that  the  messuage  with  the 
appurtenances  wherein  Mr.  R.  Bell^  now  minister  of  Paleswarth, 
doth  now  inhabit,  shall  for  ever  hereafter  be  for  the  habitation  of 
the  said  R.  Bell,  and  his  successors,  lawful  ministers  oi  Polesworth 
church ;  and  for  the  increase  of  the  maintenance  of  him  and  his 
successors,  I  do  appoint  all  the  tithes  of  Warton,  Dorton^  and 
Porkjfy  mentioned  in  the  said  deed  or  deeds  and  one  yard  land 
of  land,  of  meadow,  and  pasture,  with  the  appurtenances  now  in 
the  occupation  of  </.  J?."  (part  of  the  premises  comprised  in  the 
conveyance) ;  ^'  provided  that  such  minister  be  settled  and  placed 
there,  in  such  manner  as  in  the  said  deed  or  deeds  is  aj^inted 
and  required,  and  not  otherwise."    Then  there  was  an  appoint- 
ment of  yearly  stipends  to  the  schoolmaster  and  mistress^  and 
bt  a  year  to  dxe  school  of  Tamworth^  upon  condition,  that  six 
children  of  Pokswarth  and  fVartoUf  should  be  freely  educated 
there,  to  be  approved  by  his  trustees  or  their  heirs,  or  the  major 
part     Then  there  were  directions  for  keeping  the  schoolhouses, 
and  the  dwelling  bouses  of  the  master  and  mistress  in  repair 
with  the  overplus  rents,  and  for  putting  out  apprentices,  children 
of  the  inhabitants  of  Poksworth,  at  the  discretion  of  the  trustees 
and  the  ministers,  subject  to  some  restrictions;  and  that  the 
trustees  should  meet   annually  at  Pokswarth,  when  a  sermon 
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Constroctlonof  should  be  preached  before  them,  for  which  the  minister  should 
^^^dtd-  *^^®  twenty  shillings  yearly ;  and  after  that,  « That  the  said 
mmittratbii  of  trustees  do  dispose  of  all  other  the  profits  of  the  premises,  to  such 

pious  and  charitable  uses,  as  they  or  the  major  part  of  them  shall 

cular'clSri^  think  fit;  and  my  desire  is,  that  an  account  be  then  given  of  all 
named,  cannot  things,  and  fairly  written  and  entered  in  a  book  concerning  their 
if  executed  "  trust  firom  time  to  time ;  the  which  book,  with  all  the  evidences 
^F*'**'  and  writings,  that  are  or  shall  be  made  concerning  the  premises, 

I  do  appoint  shall  be  safely  kept  in  some  convenient  place  in  the 
minister's  house,  locked  up  in  a  chest,  provided  for  that  pui'pose, 
whereon  three  locks  are  to  be  affixed,  and  three  of  the  trustees 
to  keep  the  keys :  whereof  I  do  appoint  one  key  to  my  nephew 
BiddulphJ^  To  this  entry,  there  was  neither  date  nor  signature : 
but  the  trustees  admitted,  that  they  and  their  predecessors  always 
considered  the  declaration  as  a  direction  to  them  for  executing 
the  trust,  and  always  executed  it  accordingly.  Upon  the  7th 
December,  1779,  the  vicar  of  Polesworth  being  very  old,  the 
trustees  by  memorial  to  the  Lord  Chancellor,  (the  presentation 
being  in  the  Crown),  represented  the  age  of  the  incumbent,  and 
requested,  that  upon  a  vacancy,  his  Lordship  would  appoint  a 
clergyman  recommended  by  them.  Upon  20th  October,  1787, 
the  incumbent  died ;  and  on  the  27th  he  was  buried.  Between 
his  death  and  burial,  Dabbs,  one  of  the  trustees,  waited  upon  the 
Chancellor ;  and,  not  having  an  opportunity  of  seeing  his  Lord- 
ship, left  a  letter,  informing  him  of  the  death  of  the  incumbent, 
and  requesting  him  to  wait  a  short  time  for  the  recommendation 
of  the  trustees.  No  farther  steps  being  taken  by  the  trustees  for 
two  months,  the  Chancellor,  without  any  recommendation  fit>m 
them,  issued  dijiat  for  the  presentation  of  W.  R,  Norton,  who  was 
instituted  17th  January,  1788,  and  inducted  a  few  days  after. 
The  trustees  refiising  to  admit  this  vicar  to  the  benefits  of  the 
trust,  the  information  was  filed  at  the  relation  of  the  vicar.  The 
defendants,  by  their  answer,  represented,  that  ffacket,  one  of  the 
trustees  being  absent  fix)m  fFarwickshire,  they  deferred  calling  a 
meeting  till  the  22nd  December,  1787,  thinking  it  not  right  to 
take  any  step  in  his  absence ;  and  that  they  did  not  then  make 
any  recommendation,  because,  finding  the  relator  was  presented, 
they  thought  it  would  be  in  vain.  That  since  the  time  22.  Sell 
quitted  the  vicarage,  none  of  the  vicars  were  presented,  but  by 
the  prociurement  or  recommendation  of  the  trustees,  except 
J,  Baker,  who,  they  believed,  was  presented  without  such  recom- 
mendation, and  he  was  not  permitted  to  reside  in  the  house,  or 
to  enjoy  the  tithes  aiid  parcels  in  land,  or  the  rent  thereof:  but 
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by  articles  of  agreement  in  16685  reciting  that  he  became  vicar  Constmction  of 
without  such  recommendation,  and  was  therefore  incapable  of  qu^^^Jna^td. 
enjojing  those  benefits,  to  settle  all  disputes  about  it  during  the  ministration  of 

time  he  should  be  vicar,  on  his  releasing  all  claim  under  the      * 

trust,  Biddvlphy  one  of  the  trustees,  out  of  the  respect  he  bore  ^^^  chuity 
him,  covenanted  to  pay  him  5h  a  year,  so  long  as  he  continued  n«ned,  cannot 
vicar ;  and  they  contended  that  the  relator  was  not  entitled  to  is  executed 
the  benefits  intended  for  the  vicar  of  Poktworth  ;  and  also  repre-  <y  i^«»» 
sented   that  they  were  preparing,  according  to  their  power,  to 
apply  the  fund  to  other  charitable  purposes,  but  submitted  to 
dispose  thereof  as  the  Court  should  direct     Upon  an  inquiry, 
directed  by  Lord  Alvanky,  M.  R.,  as  to  the  dates  of  the  deaths 
of  the  vicars,  and  the  recommendation  by  the  trustees,  two  only 

could  be  found*    One  was  in  these  terms :  *^  We  approve  of 

Shaw  as  a  proper  person  to  be  presented,  to  the  vicarage  of 
JPokswarth,  and  humbly  hope  your  Lordship  will  present  him 
accordingly."  This  was  signed  by  the  trustees,  and  dated  20th 
Jcamaryf  1747,  on  which  day  the  preceding  incumbent  was  buried. 
The  other  was  as  follows :  '^  All  the  trustees,  except  C.  /.,  being 

out  of  the  country,  do  certify,  that  we  do  approve as  a 

proper  person  to  be  presented  to  the  vicarage  of  Polestoorth,  and 
humbly  hope  your  Lordship  will  present  him  accordingly."  This 
was  dated  the  1 9th  October^  1758,  on  which  day  the  preceding 
incumbent  was  buried.  These  recommendations  were  accepted. 
Uia  Lordship,  in  giving  judgment,  observed:  ''As  to  the 
doctrine  of  cypris,  as  applied  to  charities,  this  sensible  distinc- 
tion has  prevuled;  the  Court  will  not  decree  execution  of  a 
trust  of  a  charity  in  a  manner  difierent  firom  that  intended, 
except  so  fiu*  as  they  see  that  the  intention  cannot  be  executed 
literally ;  but  another  mode  may  be  adopted  consistent  with  his 
general  intention,  so  as  to  execute  it,  though  not  in  mode,  in 
substance.  If  the  mode  becomes  by  subsequent  circumstances 
impossible,  the  general  object  is  not  to  be  defeated,  if  it  can  be 
attained*  In  the  Attorney  General  v.  The  Bishop  of  Oxford  (0), 
the  purpose  was,  to  build  a  church  in  the  parish  of  A,,  and  the 
parish  would  not  let  the  church  be  built :  Lord  Kenyon  very  pro- 
perly sud  that  it  could  not  be  built  anywhere  else,  and  the  intention 
must  totally  fiiiL  So  Mr.  Justice  BuUer^B  opinion  in  Attorney 
General  v.  BaSey  (though  there  may  be  some  doubt  about  it  in 
that  case),  went  upon  that  ground.  But  the  Court  has  said^ 
where  the  general  intention  may  be  executed,  it  shall    In  a  case 

(0)  Stated  tnfra,  p.  1321. 
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Constraction  of  before  me,  Braniham  v.  East  Bvrgoldj  the  testator  directed  bread 

ontt^and^   ^  ^  distributed  to  poor  persons  attending  divine  service,  and 

ministration  of  chaunting  his  vcrsion  of  the  Psalms.  They  could  not  be  channted, 

"°  ' because  not  authorized;  but  I  thought  his  general  object  was^ 

^aT^^Sy  *^  P^«  ^«  "P^  P^opl^  *«  *^*^'  ^^  ^«  chaunting  the  Psahns 
named,  cannot  was  onlj  accessoij,  because  he  thought  his  version  as  good  as 
is  exMirted  ^^  ^"7  o^ben  Apply  these  principles  to  this  case.  Sir  F.  Nether^ 
^pm.  sole  had  two  objects:  the  first  was  a  general  charitable  object^ 

and  very  proper;  an  anxious  desire  to  provide  what  he  specified 
in  his  declaration,  what  he  thought  a  competent  maintenance 
for  the  vicar.  There  was  also  another  object.  The  question  is, 
whether  that  was  equally  important,  and  was  annexed  to  the 
first,  so  that  they  must  stand  and  &Q  together.  It  was  to  secure 
to  himself  or  his  trustees  the  recommendation  or  approbation, 
at  least,  of  the  person  nominated.  If  both  these  purposes  can 
be  effected,  they  ought ;  but  did  he  mean  the  first  object  to  fail, 
i^  from  the  obstinacy  or  neglect  of  his  trustees,  the  second  could 
not  take  effect ;"  and,  after  remarking  upon  the  neglect  <^  the 
trustees  in  presenting  a  recommendation  of  a  proper  person  to 
the  Chancellor,  his  Lordship  cited  the  case  oi  Aitomeif  General 
V.  Letffh,  thus :  <^  The  testator  gave  lOOZ.  to  be  laid  out  in  build*- 
ing  seven  houses,  and  the  rectory  of  ^,  to  John  and  James 
Everj/y  and  the  heirs  of  JohUi  upon  condition  and  to  the  intent 
that  they  should  erect  seven  houses,  and  lease  them  to  seven 
poor  men,  such  as  they  should  think  fit,  and  gave  the  jxofits  to 
them  after  defi*aying  the  expenses;  and,  in  case  of  defiiult  in  the 
performance  of  the  trust  for  three  months  after  the  same  ought 
to  have  been  performed  (which,  I  suppose,  means  the  building 
the  houses),  the  same  for  ever  after  to  go  to  the  minister  and 
churchwardens  of  4?.;  I  apprehend  he  meant,  that  then  the 
trust  should  devolve  upon  them.  Then  a  commission  of  chari- 
table uses  issued.  It  is  observable,  that  under  such  commission, 
they  thought  they  might  add  to  or  prescribe  the  mode  of  exe- 
cuting the  intention.  It  decrees  that  John  Every  should  erect 
the  bouses,  and  before  Christmas  next  place  therein  seven  poor 
men  or  women  of  the  parish  of  B.f  which  was  not  required  by 
the  original;  and  so  upon  d^ath  or  removal,  the  vacancies  were 
to  be  filled  up  by  other  poor  men  or  women  of  the  parish  oiB.^ 
within  six  months  after  they  should  become  vacant,  and  3£  to 
be  paid  to  each  of  them.  Afterwaids,  npon  «i  information,  the 
heir  insisted  that  he  had  a  right  to  nominate  any  poor  penons, 
without  regard  to  the  parish  of  B. ;  but  the  Court  confirmed 
the  decree  of  the  commissioners,  vid  decreed,  that  the  heir. 
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within  two  months  after  notice  of  a  vacancy,  should  nominate  CongtnictioQof 
out  of  the  parish;  and  for  defiuilt,  it  should  devolve  to  the  parisL  ^^'^^J^i!^!!^ 
He  bad  nominated  two  persons  not  of  the  parish^  and  yet  those  minUtratioii  of 
two  peisons  nominated  in  ao  irregular  manner,  according  to  the     ^ 
decree,  were  permitted  to  enjoy  as  long  as  they  lived."    His  ^JJ^'c^JJ^ 
Lordship  then  said:  ^^  Hence^  it  appears,  the  Court  will  not  per-  named,  ctnnot 
mit  the  general  intention  to  fail  for  want  of  circumstances  an*  -^  execi^  '  ^ 
nezed,  which  by  the  fault  or  neglect  of  the  parties  cannot  take  <y/v«<- 
effect:  therefiire  this  vicar  is  entitled  to  the  benefits  intended 
fer  the  vicars  of  Poleswarth ;  not  upon  the  idea,  that  if  the  trus- 
tees had  recommended  in  proper  time^  and  that  recommendation 
had  not  succeeded,  that  then  he  would  have  been  entided;  but 
upon  this,  that  the  general  object  was,  that  there  should  be  a 
good  minister;  and  there  was  a  secondary  intention,  that  he 
should  come  in  with  the  approbation  of  the  trustees.  The  question 
is,  whether,  under  these  circumstances,  I  do  not  answer  his  in- 
tention better  by  giving  this  benefit  to  the  vicar,  though,  firom 
the  unfortunate  neglect  of  the  trustees,  he  came  in  without  their 
recommendation.    I  am  of  opinion,  they  ought  to  have  taken 
more  pains  than  they  did,  and  their  neglect  shall  not  defeat  the 
general  intention ;   therefore  declare,  that  the  relator  is  entitled 
to  the  house  intended  for  the  habitation  of  the  minister,  the 
tithes,  &c  and  direct  an  account  of  the  rents  and  profits.'' 

Again,  in  the  Attorney  General  v.  Andrew  (jc?),  John  Andrew, 
doctor  of  laws,  by  his  will  in  1747,  in  order  to  make  a  secure 
and  suitable  provision  for  his  relations,  and  relying  upon  the 
justice,  care,  and  integrity,  of  the  socie^  thereafter  mentioned, 
directed,  that  as  soon  as  a  suitable  purchase  of  freehold  lands 
might  be  met  with,  all  his  three  per  cent  annuities  in  the  Bank 
of  Englandf  should  be  sold  and  invested  therein,  and  settled  to 
the  following  uses,  viz.t  that  the  rents  should  be  paid  half-yearly 
to  his  sisters,  Ann  Andrew^  EHzabeth  fFoodward,  Bridget  Andrew, 
and  Lois  Andrew,  equally,  during  their  joint  lives,  and  to  the 
survivors  and  survivor  of  them;  and  after  the  death  of  the  last 
survivor,  then  to  the  use  of  the  college  or  hall  of  the  Holy  and 
Undivided  Trinity  in  the  University  of  Cambridge ;  and  that  the 
lands  should  be  vested  in  the  college;  which,  by  license  of 
mortmain,  they  were  enabled  to  take;  and  that  four  new  scholnr- 
ships  should  be  then  founded:  the  scholars  to  be  chosen,  to  be 
such  as  should  have  been  educated  at  Merchant  Tajflori  school, 
London;  who  should  have  been  in  the*  bench  or  .table  of  the 

■  I     I   .         I     M  ■  II  IP  -  «i  ^— — -^^ W-^— 1—— — ^ 

(jp)  8  Vea.  683. 
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CoDitraotlonof  school;  who,  besides  the  usual  allowance  and  payments  made 
chttitable  be-    ^  ^jj^  other  scholaiB  of  the   said  house,  should  receive   51, 

quests,  and  acU  ' 

ministration  of    quarterly  from  the  bursar;  and  the  remainder  of  the  rents  of  the 

— estates,  as  they  came  in,  to  be  put  out  at  interest  until  20,000/L 

^^^||^]^,||[^*  should  be  raised  to  be  laid  out  in  additional  buildings  to  the 
named,  cannot  coll^,  either  according  to  the  plan  then  already  made,  or  such 
isezecated  Other  as  the  socie^  might  tldnk  more  convenient;  and  he 
^F*^  .  directed,  that  so  soon  as  the  SL  per  cent  annuities  should  be 
vested  in  land,  the  account  might  be  made  yearly  of  the  several 
receipts  and  payments  in  the  same  manner  as  the  causeway 
account  was  then  kept,  and  at  the  same  time;  and  that  the 
master  for  the  time  being,  should  be  allowed  out  of  the  rents 
and  profits  of  the  estates,  5L ;  the  bursar,  5L ;  and  each  fellow, 
who  should  be  present  at  the  making  up  of  the  account,  twenty 
shillings;  and  die  bursar  to  be  allowed  a  salary  of  20L  a  year  for 
his  trouble  in  receiving  and  paying  the  rents  to  the  testator's 
sisters  punctually,  according  to  the  direction  of  the  will ;  and, 
after  the  20,00021  should  be  raised  for  the  building,  the  testator 
directed,  that  four  new  fellowships  should  be  erected,  and  added 
to  the  then  present  number,  upon  the  same  footing  and  subject 
to  the  same  rules  and  statutes,  and  with  the  same  provisions, 
allowances,  and  privileges,  in  all  things  as  the  other  Civil  law 
fellowships;  and  to  be  chosen  and  appointed  in  the  same  manner; 
saving,  that  no  person  should  be  qualified,  or  capable  of  being 
chosen  or  appointed  by  lapse  to  any  of  the  said  fellowships,  unless 
he  should  have  been  educated  at  Merchant  Taylori  school,  and 
should  have  been  in  the  bench  or  table  of  the  school,  if  any 
might  be  found  fidy  qualified  in  either  of  the  universides  of 
Cambridge  or  Oxford:  those  who  were,  or  had  been,  scholars 
of  the  house  of  the  college,  first  to  be  preferred,  if  fit;  and  when 
the  fellowships  should  be  added,  the  account  to  be  discontinued 
and  cease;  and  the  rents  of  the  estates  to  be  applied  to  the 
general  use  of  the  college :  but  the  salary  of  20il  per  annum  to 
be  condnued  to  the  bursar;  and  \0t  per  annum  to  be  added  to 
the  salary  of  the  law  lecturer.  The  testator  directed,  that,  undl 
a  proper  purchase  could  be  made,  the  3iL  per  cent  annuities 
should  remain  in  the  same  fund,  and  the  dividends  be  received 
by  his  executrix,  for  the  use  of  herself  and  her  said  sisters,  and  the 
survivors  and  survivor  of  them  equally ;  and  he  desired  Dr.  Simpeon^ 
master  of  the  college,  and  Dr.  C.  Pinfold^  jun.,  would  be  pleased 
to  assist  his  executrix  in  purchasing  the  estates,  with  the  appro- 
bation of  the  college,  that  the  same  might  be  setded  according 
to  his  will,  so  as  his  sister  might  receive  the  income  punctually, 
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and  without  trouble;  and  he  gave  to  each  of  them  100/.;  and>  Construction  of 
in  case  any  loss  should  happen,  he  directed  that  his  executrix  ^'^l^^^^J^. 
should  in  no  wise  be  answerable  for  itt  the  charge  of  the  pur-  ministratton  of 

chase,  or  otherwise,  arising  from  settling  the  same,  to  be  paid  out  ^  ^       

of  the  principal,  and  not  out  of  the  interest  of  the  SL  per  cent  ^^^f^" 
annuities.  He  gave  to  his  brother,  the  Rev.  fF.  Andrews,  1,0007.  namod,  cannot 
Bank  stock,  and  to  his  daughters,  Sarah  and  Thamasme,  1,000JL  ^  exwnted 
Bank  stock  a  piece.  He  likewise  gave  to  his  brother  the  interest  cy  p^* 
of  1,050/.  lent  upon  the  Huntmffdan  and  Cambridge  turnpike, 
to  be  applied  for  the  use  and  maintenance  of  his  son,  John 
JndreWi  for  life,  in  such  manner  as  his  brother  should  appoint; 
and  in  case  the  same  should  be  paid  off,  to  be  placed  out  again 
at  interest,  and  after  JohfC^  death,  he  gave  the  principal  to  the 
master,  fellows,  and  scholars  of  Trinity  HaU  aforesaid;  to  be 
laid  out  in  lands  for  the  use  of  the  society,  towards  the  better 
enabling  them  to  support  the  additional  scholarships  and  fellow- 
ships; and,  until  the  same  should  be  erected,  the  income  to  be 
made  part  of  the  fund  intended  for  the  additional  buildings,  and 
to  be  entered  in  the  account  before  directed  to  be  kept  He 
gave  to  the  coU^e  the  ferther  sum  of  lOOJL  and  a  specific  legacy 
of  plate;  and  he  gave  the  residue  of  his  personal  estate  to  Lais 
Andrew,  and  appointed  her  sole  executrix.  By  a  codicil  of  the 
same  date  with  his  will,  the  testator  directed,  that  in  case  his 
sister,  Bridget,  should  survive  his  sisters.  Woodward  and  Lois,  as 
her  health  would  not  permit  her  to  enjoy  what  he  had  ^ven  her, 
the  college  should  pay  her  200/.  a  year  dear  of  aU  deductions ; 
and  that  the  remainder  of  his  Zh  per  cents,  and  India  stocks, 
should  be  applied  to  the  account  towards  the  additional  buHd- 
Sngs  or  the  prdfits  of  the  estates  purchased  therewith ;  and  then, 
taking  notice  of  the  death  of  his  sister,  A.  Andrew,  since  the 
writing  of  his  wiU,  he  directed,  that  the  1,000JL  East  India  stock, 
thereby  given  to  her,  be  added  to  his  Zh  per  cent,  annuities,  and 
to  the  uses  in  the  same  manner  and  form,  and  to  all  the  same 
intents  and  purposes  as  they  were  directed  to  be  setded  and 
enjoyed*  The  testator  died,  without  leaving  any  issue.  Bridget 
Andrew,  Elizabeth  Woodward,  Lois  Andrew,  and  John  Andrew, 
survived  him.  At  the  time  of  making  his  will,  and  at  his  death, 
he  was  possessed  of  500/.  Bank  stock,  17,20021  three  per  cent  con- 
solidated Bank  annuities,  1,000/.  reduced  Bank  annuities,  of  1726, 
l,000iL  East  India  stock,  and  1,05021  due  to  him  upon  the  said 
turnpike  securi^,  and  other  personal  estate.  The  funds  having 
never  been  laid  out  in  land,  and  Bridget  Andrew,  EUzabetii 
Woodward,  and  Lois  Andrew,  being  all  dead,  the  latter,  wha  was 
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Comtractioii  of  in  1768,  sincc  the  first  atgument.  The  entries  related  to  the 
^twtofandad.  ^'""^^''s  of  the  Stock,  and  the  receipts  and  payments  of  the 
ministrmtion  of  dividends.      The  first  qaestion  was,  whether  the  acts  of  the 

^ college  amounted  to  an  acceptance  of  the  trusts  of  the  will,  and 

cSaTchiriw^  which  Lord  Loughborough  decided  in  the  negative ;  and  upon 
nuned,  cannot  the  second  question,  which  only  relates  to  the  subject  of  the 
is  ex^Mtod  ^  present  section  (namely),  whether  the  trusts  could  be  carried  into 
cjfpru.  ezeeotion  ^ /ire«,  his  Lordship  observed:  **  As  to  the  other  part 

of  the  case,  it  is  not  fit  to  decide  upon  it,  without  giving  an 
opportunity  to  state  any  proposal  with  regard  to  this  charity.    I 
have  not  looked  at  all  the  cases  referred  to.    Some  of  the  cases 
seem  to  have  gone  the  length  of  raising  an  idea,  that  the  doctrine 
of  cy  pres  as  to  a  charity,  ought  never  again  to  be  mentioned  in 
this  Court    I  am  not  quite  clear  of  that*    Thb  case,  the  devise 
being  for  a  coUege,  is  quite  dear  of  the  Mortmain  Act   It  is  not 
afiected  at  all  by  it    The  purpose  of  the  testator  is  clearly  out 
of  the  provision  of  the  statute.    Its  being  to  be  laid  out  in  land, 
makes  no  difference.   It  does  not  fail  either  firom  any  imputation, 
that  can  be  cast  upon  the  intention  of  the  testator;  fiir  he  was 
not  devising  any  foUy  impracticable  in  itsel£    All  could  be  done, 
if  the  college  would  have  accepted  it    The  execution  of  his 
purpose  for  a  charily,  directed  to  a  course  of  education  is  firustrated 
by  events  contingent,  and  quite  independent  of  the  purpose;  as 
if  the  trustees,  according  to  whose  discretion  a  charity  was  to  be 
adopted,  had  died.    It  is  fit  to  see  what  sort  of  proposal  can  be 
stated  upon  it    It  would  come  near  the  purpose,  if  Tritdty  HaU 
would  not  admit  them  as  fellows,  but  were  willing  to  let  them  stand, 
as  exhibitioners.  That  would  be  near  the  purpose  of  the  intention. 
I  do  not  know  that  it  would  wander  very  widely  firom  the  inten- 
tion, if  any  other  college  were  disposed  to  receive  feUows  so  well 
endowed  as  the  feUows  probably  will  be.    What  I  proposed  to 
do,  was  to  dismiss  the  information,  so  fiur  as  it  prays  that  the 
college  may  be  bound  by  the  directions  of  the  will,  vrith  rq^ard 
to  the  establishment  of  laying  out  the  money  upon  buildings, 
and  providing  for  the  addition  of  four  scholars  to  be  fellows ;  to 
direct  an  account  of  the  money  received  by  the  college ;  to  direct 
the  college  to  transfer  the  stocks,  the  turnpike  security  still  re- 
maining out,  the  bond  to  be  deposited  with  the  Master ;  and  the 
interest  in  arrear  upon  it  received  by  the  college  to  be  pdd  in: 
all  parties  to  have  their  costs  out  of  the  estate ;  reserving  further 
considerations  until  after  the  Master  shall  have  made  his  report ; 
directing  him  to  receive  any  proposal  made  to  him  on  the  part 
of  Merchant  Tayhri  school,  for  the  establishment  of  a  charity 
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within  the  tenns  of  the  will.  If  they  can  find  the  means  to  lay  Conttmctloii  of 
a  proposal  of  an  establiabment  with  regard  to  the  four  scholars,  !j^*2nj[^ 
such  number  of  scholars  as  they  think  that  school  will  afford,  miniBtntion  of 

I  should  wish  to  have  a  particular  object  for  my  considerap-  ^  ^  °° ^ — 

tion,  whether  that  object  is  so  near  the  intention,  that  I  can  ^uircbaS^" 

execute  it*"  named,  cannot 

The  decree  was  drawn  up  accordingly.  lg  ezMoted 

In  the  case  of  Attorney  Oeneral  v.  Sawyer  (y),  Sir  Oeerge  ^P^^ 
Downing  being  seised  in  fee  of  freehold  and  copyhold  estates, 
and  possessed  of  leaseholds  for  life  and  years,  by  will,  in  1717, 
devised  and  bequeathed  the  same  to  trustees,  their  heirs,  execu- 
tors and  administrators,  upon  trusts  after  declared;  afl  to  the 
freehold  to  the  use  of  Sir  Jactib  Garrard  Downing  for  life,  with 
divers  remainders,  in  strict  settlement,  all  of  which  eventually 
felled,  with  remainder  to  the  use  of  the  trustees,  in  trust,  that 
they  should  as  soon  as  might  be,  out  of  the  rents  and  profits  of 
the  premises,  purchase  the  fee  simple  of  some  piece  of  ground 
in  Cambridge^  convenient  for  a  college;  and  should  build 
thereon  all  such  houses,  &c,  as  should  be  fit  for  that  purpose ; 
which  should  be  called  Downing  College;  and  he  directed  that 
a  charter  should  be  obtiuned  for  founding  such  college,  and  in* 
corporating  a  body  collegiate  of  that  name,  within  the  university 
of  Cambridge;  and  that  such  college  should  consist  of  such 
head  or  governor,  and  of  such  scholars,  members,  and  other 
persons,  for  the  time  being,  and  should  be  maintained,  governed 
and  ordered,  by  such  laws,  rules,  and  orders,  and  in  such  man- 
ner, and  therein  should  be  professed  and  taught  such  useful 
learning,  as  his  said  trustees  and  their  heirs,  with  the  consent 
and  approbation  of  the  Archbishops  of  Canterbury  and  Yorkj 
and  the  Masters  of  St  JohrCs  College  and  Clare  HaUy  in  the 
said  university,  in  being  at  the  time  of  founding  the  said  col- 
lege, should  prescribe,  direct,  and  appoint;  and  that  imme- 
diately after  founding  and  incorporating  such  college  or  body 
collegiate,  die  trustees  and  their  heirs  should  stand  seised  of  all 
the  manors,  lands,  &c.,  in  trust  for  the  said  collegiate  body  and 
their  successors  for  ever;  and  as  to  the  manors,  &c.,  wherein 
the  testator  was  possessed  for  years,  he  declared  that  the  trustees 
sbould  stand  possessed  thereof:  in  trust  finom  time  to  time  to 

(q)  3  Yes.  jnn.  714;  see  abo  iltt.  da#,cited2M7L&K.5S6;  Bemiettr. 

Oetu  V.  IroKmangeri   Company^  d  JJoyter,  2  Beav.  81 ;   TTie  Ineorpo^ 

MyL  &  E.  576,  aff.;  10  CI.  k  Fin.  rated  Society  v.  Price,  IJ.  &  Lat. 

908,  and  Alt.  Gen.  r.Bi$hop  o/Lan"  498;  Att.  Gen.  v.  Olyn,  12  Sim.  84. 
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Conitraotioii  of  asfflgn  the  samCy  to  such  person  or  persons  as  shonld  be  entitled 
*u^k**^nd^  ^  ^®  actual  possession  of  his  lands  of  inheritance,  by  virtue  of 
ministration  of  the  limitations  aforesaid ;  and  he  gave  all  his  goods  and  chattels 
to  Sir  J.  G.  Downxngy  and  appointed  him  executor.  The  testator 

^jSTchlS  ^*®^  ^°  *®  ^^^  oiJune,  1749,  without  issue:  leaving  Sir  J.  G. 
nttned,  oumot  Downing,  his  heir-at-law,  who  entered  upon  the  freehold,  copj- 
is  exited  ^  hold,  and  leasehold  estates  of  the  testator,  and  enjoyed  them 
<yf^  till  his  death  in  1764.     All  the  trustees  died  in  the  life  of  the 

testator.  Sir  J.  G.  Downing^  by  his  will,  in  August^  1763,  gave 
to  his  wife.  Lady  Downing ^  charged  with  the  payment  of  several 
annuities  and  legacies,  all  his  manors,  &c.,  and  personal  estate, 
absolutely,  and  appointed  her  sole  executrix.  Lady  Downing 
entered  upon  all  the  fineehold,  leasehold,  and  copyhold  estates, 
devised  by  Sir  George  Dawning.  Upon  the  9th  of  Mag,  1764, 
the  information  was  filed  against  Lady  Downing  and  the  heirs- 
at-law  of  Sir  J.  G.  Dawning^  and  the  other  proper  parties ;  pray- 
ing, that  the  will  of  Sir  George  Downing  might  be  established, 
and  the  trusts  carried  into  execution ;  that  an  account  might  be 
taken  of  the  money  received  by  Lady  Downing  from  the  rents 
and  profits  of  the  fireehold,  copyhold,  and  leasehold  estates  become 
due,  after  the  death  of  Sir  J.  G.  Downing^  and  for  a  receiver. 
The  cause  was  heard  on  the  19th  and  27th  of  Majff  and  the 
18th  cfJufy,  1767,  before  the  Lord  Chancellor,  assisted  by  the 
Master  of  the  Rolls,  and  Lord  Chief  Justice  Jftbnat,  who,  upon 
the  17th  of  June,  1768,  declared  their  unanimous  opinion,  that 
the  trusts  of  the  charity  ought  to  be  executed,  if  the  King  would 
grant  a  charter  to  incorporate  the  college,  and  a  license  for  such 
incorporated  college  to  take  the  devised  premises  in  mortmain. 
The  cause  was  fiother  heard  before  the  Chancellor,  who^  on  the 
3rd  of  Jufy,  1769,  decreed,  inter  oHa,  that  the  will  and  codicil 
were  well  proved,  and  ought  to  be  establidied,  and  the  trusts  . 
performed,  particularly  of  the  charity,  in  case  the  King  should 
grant  a  charter  to  incorporate  the  college,  and  a  license  for  it  to 
take  the  premises  in  mortmain ;  and  the  defendants,  the  testator^s 
heirs-at-Iaw,  were  to  be  at  liberty  to  apply  to  the  Court  for  that 
purpose ;  and  his  Lordship  decreed  a  reference  to  the  Master,  to 
inquire,  what  was  the  anmial  value  of  the  premises  devised  to  the 
charity,  to  enable  the  heirs-at-law  to  form  a  judgment  what 
number  of  fellows  and  scholars  could  be  maintained  by  the  en- 
dowment^ and  that  they  were  to  be  at  liberty  to  contraict  for  a 
piece  of  ground  within  the  University  of  Cambridge,  whereon  to 
found  the  siud  college,  conditionally,  in  case  the  charter  and 


Sbct.  v.]       to  Charitable  and  Superstitious  Uses.  1219 

license  should  be  granted  by  the  Crown.     Upon  a  subsequent  Construction  of 
report  of  the  Master,  the  cause  eventually  came  on  before  Lord  ^^^^Jf^J^^wi- 
Loughborough^  C,  who  observed,  '^  This  is  an  application  to  me  ministration  of 
upon  several  different  grounds  on  different  branches  of  the  case.  ^  ^ 


The  cause  is  set  down  for  further  directions  upon  the  report  of  ^J^iJ^' 
the  Master.     The  directions  prayed  are  for  liberty,  or  an  express  named,  cannot 
direction,  and  authority  to  the  trustees,  the  heirs-at-law,  the  per-  ^ut^xecuted 
sons  del^ated  by  the  Court  to  be  active  in  the  trust,  to  lay  a  pro-  cypn». 
posal  before  the  Master  for  a  plan  of  a  college.     But  litde  objec-  ^ 

tion  was  taken  to  that  in  the  argument;  and  it  is  very  much  of 
coarse  in  such  a  case,  the  Court  having  declared  the  will  well 
proved;  and  that  the  trusts  ought  to  be  performed  and  carried 
into  execution.  The  necessary  consequence  of  such  a  decree  is, 
that,  when  it  is  settled,  as  it  came  to  be  in  this  cause,  who  are  to 
be  active,  it  being  a  matter  of  doubt  at  the  time,  but  the  decree 
having  fixed  the  heirs-at-law  with  it,  that  is,  the  heirs  as  they 
oome  into  possession,  the  Master  might,  I  think,  have  received  a 
proposal  without  a  direction;  but  I  believe,  in  the  Master^s  o£Sce, 
the  ooorse  is  not  to  act  widiout  a  specific  direction.  Therefore, 
I  have  no  di£Sculty  in  giving  that  direction :"  and  with  respect 
to  the  claim  set  up,  on  the  part  of  the  representatives  of  Lady 
Dowwhigt  to  intermediate  rents  and  profits  firom  the  death  of  Sir 
George  Downing^  up  to  the  time  when  the  college  should  be 
incorporated  with  licence  to  hold  in  mortmain;  his  Lordship 
omtinued,  ^'  Upon  looking  at  the  decree,  the  trust  by  the 
decree  here,  is  as  emphatical  a  trust  of  the  rents  and  profits  as  of 
the  land,  for  the  purpose  as  soon  as  may  be,  of  purcharang  the 
ground,  and  building  upon  it ;  and  part  of  the  trust  which  the 
Court  has  declared  good,  is  to  obtain  a  charter  and  licence. 
The  case  would  have  been  exactly  the  same,  supposing  the  de- 
vise had  been  to  an  existing  college,  but  which  had  exhausted 
its  licence  to  hold  in  mortmain ;  for  until  that  licence  had  been 
extended  on  the  part  of  the  Crown,  the  college,  having  no 
power  to  hold  in  mortmain,  could  not  have  taken  any  legal  in- 
terest in  the  land  It  can  hardly  be  imagined,  that  the  rents 
and  fxofits  accruing  between  the  death  of  the  testator,  and  the 
time  the  right  to  hold  in  mortmain  was  de  facto  granted  by  the 
Crown,  would  go  to  the  heir.  The  decree  declares,  that  the 
trusts  of  the  will  ought  to  be  performed  and  carried  into  execu- 
tion; then  the  specific  trust  for  the  creation  of  the  college  is 
suspended,  until  the  Crown  thinks  fit  to  grant  the  charter ;  but 
the  language  of  the  decree,  and  if  it  wanted  a  comment,  the 
judgment  of  every  one  of  the  Judges  shew,  it  is  a  good  devise 

YOU   IL  T 
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Conitruction  of  to  chaiitj.  According  to  the  will,  the  arguments  of  all  the 
quw^wdtd.  Judges,  and  the  number  of  cases  referred  to,  the  right  of  the 
ministration  of  heir  is  totally  gone.     The  decree  has  not  said,  that  the  parti- 

Jt ^ —  cular  trust  failing,  the  will  is  void.     The  King  may  appoint  it 

cnlJ^hvity  ^  another  purpose.  It  will  be  necessary  to  give  many  particular 
nuned  cannot  directions  as  to  the  appointment  of  a  receiver,  also  as  to  directing 
executed  the  account;  for  though  in  positive  right  I  am  bound  to  say 

«y  ff^  these  rents  and  profits  do  not  belong  to  the  persons  who  have 

been  in  possession  of  them,  and  I  am  bound  to  call  for  the  rents 
and  profits,  to  take  care  of  them,  and  in  the  case  of  a  charity 
I  cannot  act  upon  the  ground,  that  any  person  has  been  guilty 
of  laches,  nor  give  the  advantage  to  the  defendants,  that  in 
other  cases  I  should  be  urged  to  do,  as  the  benefit  firom  the 
length  of  time,  &c. ;  and  though  it  has  happened  in  many  cases, 
that  the  Court  has  been  obliged  to  follow  the  assets,  at  great 
inconvenience  and  great  hardship  to  the  parties,  as  upon  that 
singular  will  of  Mr.  Trovers^  when  I  was  obliged  to  make  a  very 
harsh  decree  upon  those  who  held  the  assets  for  a  long  time,  yet 
I  wish  I  could  satisfy  myself,  that  there  was  any  shorter  and 
more  limited  period,  fix>m  which  to  date  the  account  I  have 
found  extreme  difficulty  in  making  it  anything  less  than  the 
strict  right  calls  upon  me  to  da  I  wish,  therefore,  to  suspend 
that  part  of  the  decree,  and  without  pronouncing  the  particular 
directions,  I  will  consider  what  order  I  can  finune  for  the  ap- 
pointment of  a  receiver,  in  which  the  directions  must  be  special, 
and  also  for  the  account  of  the  rents  and  profits.  Declare  that 
.  the  trustees  shall  be  at  Uberty  to  lay  a  plan  before  the  Master 
for  founding  and  establishing  a  college  according  to  the  direc- 
tions of  the  will.  Let  the  Master  consider  of  such  plan,  and 
report  upon  it  Let  all  the  parties  have  subsequent  costs."  In 
March,  1800,  the  cause  was  again  brought  forward  (r),  to  obtain 
the  directions  which  were  suspended  by  the  above  decree,  for  an 
account  of  the  rents  and  profits.  Since  the  decree,  the  applicar- 
tion  to  the  Crown  for  a  charter,  having  been  renewed,  was 
referred  to  the  privy  council,  who  reported  that  it  was  proper 
the  charter  should  be  granted,  but  they  decUned  specifying  the 
number  of  fellows,  &c.,  till  the  amount  of  the  arrears  of  the  rents 
and  profits  should  be  known.  A  plan  of  the  collie  proposed 
had  also  been  approved  by  the  Master,  and  a  contract  for  the 
purchase  of  a  piece  of  ground  in  the  University  of  Cambridge. 
Under  these^circumstances,  the  principal  direction  prayed,  was 

(r)  5  Ves.  jun.  800. 
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an  account  of  the  rents  and  profits  against  Whxttington  the  e3ce«  Construction  df 
CQtor,  and  Sir  George  Bowyer  the  residuary  devisee  and  legatee  ^^^a^- 
of  Lady  Daumingy  which  the  relators  were  desirous  of  confining  ministration  of 
to  six  yeaia     Lord  Loughbonmghy  after  expressing  a  doubt,  ^  ^  ^ 


whether  he  could  confine  the  account  within  that  period,  having 
decreed  that  they  belonged  to  the  intended  college,  at  length 
consented  to  make  that  decree,  upon  an  Act  of  Parliament  being 
obtained  to  confirm  it        ♦ 

In  the  case  of  the  Attorney  Creneral  v.  Lord  Lonsdale  («),  Sir 
John  Leaehi  Y.  C,  directed  an  account  for  rents  and  profits 
fifom  die  commencement  of  the  term  of  six  years  before  the  filing 
of  the  informationi 

But,  as  an  exception  to  the  rule  of  the  Court  illustrated  in  the  Exoeption, 
preceding  cases  of  the  present  section,  we  next  observe,  that  ur^chiS^^* 
where  the  testator's  view  is  confined  to  the  Mile  purpose  of  "»*™«^»f^J^« 

,  essence  of  toe 

establishing  and  supporting  a  particular  charity  which  cannot  gift,  and  cannot 
take  efiiect,  the  particular  mode  will  be  considered  as  of  the  essence  J^f  *,JJ^ex. 
of  the  bequest,  and  the  Court  of  Chancery  will  not  apply  the  ecuted  cypres, 
funds  bequeathed  to  any  other  charitable  purpose,  but  the  legacy  wUl  W^^^ 
will  be  void.    Thus,  if  the  devise  were  of  houses  for  the  habita- 
tion of  a  number  of  indigent  persons,  and  a  yearly  sum  of  money 
provided  for  their  support,  as  the  devise  of  the  houses  and  the 
specific  charity  could  not  take  effect  by  the  operation  of  the 
Statute  of  Mortmain,  so  the  annual  stipend  depending  upon  it 
would  fiill  to  the  ground.  * 

In  Attorney  General  v.  Bishop  of  Oxford  (t),  Thomas  Sims 
bequeathed  the  residue  of  his  personal  estate  to  his  executors,  in 
trust  to  apply  the  satae  to  buSd  a  church  at  Wheatley,  where  the 
diapel  now  is,  in  such  manner  as  he  should  thereaftier  direct,  and 
for  want  of  such  direction,  as  his  executors  thought  best  The 
information  prayed  a  general  account  and  directions  touching 
the  plan  and  execution  of  the  charitable  bequest  The  Bishop 
of  Oxford^  as  patron  and  parson  of  Cuddesden  in  which  JVheatley  i 

was,  and  the  chapel  and  chapelwarden  opposed  the  design  of 
building  the  church,  unless  the  surplus  of  the  residue  should  be 
applied  in  augmentation  of  the  endowment  of  the  chapelry 
annexed.  The  next  of  kin  insisted  that  a  new  church  or  chapel 
mast  be  built,  and  the  surplus  (if  any)  divided  amongst  them. 
Sir  Lhyd  Kenyon,  M.  R.,  observed,  that  if  the  Bishop  objected 
he  could  not  interfere  in  the  matter;   as  to  repairing  he  could 


(9)  lSiiiLl05;  see  also iitt.G'en.v.2>Mm,jre.o/Clru<eA«rcA,lJac. 474. 
(0  1  Bro.  C.  C.  444,  notes. 
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Cbnstyaction  of  ^ot  do  that    The  intention  must  be  implicitly  followed  or 
charitable  be-    nothinff  could  be  done.  He,  however,  referred  it  to  the  Master  to 

quests,  and  ad-       ,      ^  ,  .  .  -  i_       i         /. 

ministration  of   take  an  account,  and  to  make  a  special  report  as  to  the  plan  of  erect* 
the  fund.  '^^  ^  ^^^  chapei  and  the  expenses  attending  it(i«):  and  it  was 

Where  parti,  oyjercd,  that  the  defendants,  the  Bishop,  &c.  did  signify,  whether 
named,  which  they  were  willing,  that  the  residue  of  the  testator's  personal  estate 
ScTisoHhe  should  be  laid  out  in  building  a  church  at  Wheatleyvfhete  the  chapel 
essence  of  the  then  stood,  with  liberty  to  lay  a  plan  before  the  Master,  how  the 
^cuted"^  residue  might  be  most  beneficially  applied  according  to  the  will 
cy  fTf,  b^  Qf  ^Q  testator.  Before  the  cause  came  on  again  many  transac- 
tions had  taken  place.  The  next  of  kin  and  the  peraoDS 
entitled  to  the  benefits  under  the  will,  the  parishioners  acting  by 
the  Bishop  and  their  wardens  came  to  an  agreement  that  3,000/, 
part  of  the  residue  of  the  testatpr's  personal  estate,  should  be 
applied  for  the  purpose  of  building  a  new  church  and  forming  a 
fiind  for  keeping  it  in  repair,  and  1,00021  other  part  thereof, 
should  be  applied  towards  augmenting  the  minister's  salai^; 
and  that  4,000/L  being  paid  for  the  purposes  aforesaid,  the  residue 
should  belong  to  the  next  of  kin.  This  agreement  was  recited 
in  the  decree  made  in  a  subsequent  stage  of  the  cause,  which 
decreed  the  residue  to  be  applied  accordingly.  In  commentipg 
upon  this  case.  Lord  Abanley,  M.  B..  in  Corbyn  ▼•  French,  says, 
^^This  decree  is  perfectly  decisive,  that  the  object  not  being 
capable  of  taking  effect,  the  fond  could  not  be  applied  to  any 
other  charitable  purpose.  The  Court  could  not  have  made  the 
decree,  unless  they  thought  the  residue  was  not  applicable  to  any 
other  purpose.  I  will  not  say  it  could  not  have  been  applied  for 
repairing  or  sustaining  the  chapel,  and  I  doubt  whether  Lord 
Kenyan  said  so.  But  beyond  that  purpose  or  after  satisfying  it, 
this  is  decisive,  that  it  could  be  applied  to  no  other  purpose; 
for  if  it  was  applicable  for  any  other  general  charitable  purpose, 
or  any  other  purpose  for  the  benefit  of  that  parish,  except  of  the 
nature  pointed  out,  that  decree  could  not  have  been  justified." 

Again,  in  Attorney  General  v.  Gouldiny  (t?),  Hannah  Allen,  by 
will,  in  1782,  bequeathed  as  follows:  '^To  John  Bailey ^  for  his 
life,  all  the  rents  which  shall  arise  firom  my  nine  houses  fi'eehdkl 
in  Vine-yard,  Tooleystreet,  my  leasehold  in  Parh^street^  two 
houses  at  Nos.  42  and  43,  Queen-Street,  Parky  and  my  houses  in 
Kenninfftan-^oad,  in  Kent-street,  one  house  at  Walworth,  by  the 
turnpike.     At  the  death  of  John  Bailey ,  I  give  my  nine  houses 

H  '  .1.1  , 

(v)  The  report  ci  the  case  fixAi      Corhyn  y.  Frencky  4  Yes.  4dl. 
this  stage  of  the  cause  is  stated  in         (o)  2  Bro.  C.  C.  427. 
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in  Vme-'Street,  to  eight  poor  people  that  have  paid  most  and  Constmction  of 
longest  to  the  poor's  books  in  St  Mary  Overy^B  parish,  as  the  ^Jj^^'and^d. 
books  shall  prove,  the  comer  house  to  repair  them.    I  give  to  ministration  of 
Jchn  Bailey y  my  leasehold  house  the  comer  of  Parsanage-vmOt^     ^ 
NewmgUm  BtOts,  for  his  life ;  and  the  dividends  of  800i  in  the  ^^J^^ 
kux  per  cent  Bank  annuities,  at  the  death  of  John  Bailey y  I  give  named,  which 
to  the  eight  houses  for  ever;  to  each  house  4Z*  every  year  for  effect,  is  of  the 
ever,  as  the  Bank  pays  the  dividends.     I  rive  to  the  poor  of  St.  e«»ence  of  the 

*^  •'  or  bequest,  not 

Mary  Overy's  parish,  all  the  rents  that  shall  arise  on  my  lease-  eiecuted 
hold  in  Parhrstreety  by  the  Borough^  London,  two  in  Queen-streety  ^J^**^\^ 
Nos.  42  and  43,  in  the  Park.  I  give  to  such  poor  as  paid  most 
and  longest'  in  the  parish,  thirty  half-peck  loaves,  thirty  sacks 
of  coals,  and  thirty  half-guineas,  to  those  thirty  poor  folks,  to  be 
paid  there  at  Michaebnas  and  Midsummer;  what  is  left  to  be 
given  to  the  poor  in  smaller  sums."  The  testatrix  appointed  the 
defendants  executors,  and  gave  them  SOL  each  for  their  trouble ; 
bat  she  made  no  disposition  of  the  residue  of  her  personal  estate, 
save  as  aforesaid.  John  Bailey,  having  received  the  dividends 
of  the  stock  during  his  life,  died  in  1787,  having  made  his  will, 
by  which  he  gave  the  residue  of  his  personal  estate  to  the 
defendants  equally,  and  appointed  them  executors.  The  in- 
formation prayed,  that  it  might  be  declared,  that  the  bequest 
of  the  interest  and  dividends  of  the  BOOZ.  four  per  cent,  annuities 
to  charitable  purposes,  was  a  good  and  subsisting  bequest  for  the 
benefit  of  poor  persons  of  that  parish,  or  for  some  other  charitable 
(Kirpose  for  the  benefit  of  the  parish ;  and  that  the  residue  of  the 
testatrix's  personal  estate  was  by  her  will  given  for  the  poor 
of  the  said  parish,  and  prayed  the  consequential  accounts;  and 
that  the  defendants  might  pay  over  the  dividends  since  the  death 
of  John  Bailey,  and  pay  the  savings  and  dividends,  or  transfer 
of  the  Bank  annuities,  and  make  the  distribution  of  coals  directed 
by  the  will,  and  account  for  the  residue  of  the  testatrix's  personal 
estate.  But  the  defendants  denied  that  the  interest  of  the  800/. 
was  a  good  and  subsisting  bequest;  the  bequests  being  attached 
to  the  nine  fireehold  houses,  and  therefore  void  by  the  Statute 
of  Mortmain,  and  submitted  that  the  residue  was  not  void ;  and 
they  claimed  all  such  interest  as  John  Bailey  would  have  had  in 
the  personal  estate.  Justice  Btdler,  for  the  Lord  Chancellor,  in 
giving  judgment  said;  ''The  questions  are,  whether  the  gift 
of  the  800il  can  be  supported?  For  this  purpose  it  is  argued 
not  to  be  within  the  statute.  With  respect  to  the  houses,  the 
gift  of  them  is  void ;  then,  if  the  gift  of  the  800Z1  cannot  be 
ap[^ed  according  to  her  disposition,  another  question  arises, 
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CoDfltrnetion  of  whether  the  Court  is  to  apply  it  to  some  other  matter  efu$dem 
qu^^^andad-  9^^'^'^^'  The  Court  has  certainly  thought  it  could  vary  the  use, 
ministration  of   but  the  rule  may  be  drawn  from  the  cases,  that  wherever  the 

the  ftind. 

Court  had  directed  the  sum  criven  to  be  applied  to  a  different 

calar  duuity'  ^^'  there  has  been  proper  ground  for  the  Court  to  say,  the  use 
named,  which    xo  which  it  has  been  applied,  is  consistent  with  the  use  declared 

cannot  take         ,  x  *         ^ 

effect,  is  of  the  m  the  will;  but  there  have  been  subsequent  cases 'which  have 
Sq^  w)t***  varied  ^«  rule;  where,  according  to  the  intention  of  the  testa- 
•zecnted  trix's  applying  the  fund  otherwise  than  to  the  persons  inhabiting 

legiu^void.  ^e  houses,  would  be  contrary  to  that  intention,  the  inhabitants 
of  the  houses  being  the  principal  objects  of  bounty,  if  they 
cannot  be  supported,  it  is  not  to  be  given  to  the  poor  in  generaL 
The  second  question  is,  whether  the  testatrix  has  given  the 
residue  to  the  poor;  it  is  impossible  to  put  any  other  construc- 
tion than  that  of  the  defendsuit's  counsel ;  the  small  sums  given 
are  out  of  a  particular  estate.  In  expounding  the  words  of  the 
will,  it  is  necessary  to  take  the  whole  of  the  will  together.  The 
testatrix  begins  every  new  sentence  with  the  words,  I  gvoe^  this 
helps  on  to  the  true  sense  of  the  will  The  words,  ^at  the  death 
of  John  Bailey,  I  give  the  rents,  &c.,'  are  all  one  sentence.  Mr. 
HolUst  contends  it  ought  to  be  divided,  but  the  Court  will  not 
divide  it  unless  it  is  necessary.  The  words,  I  give,  will  occur 
twice  in  the  sentence  either  way;  what  is  lefty  only  signifies  what 
is  left  of  that  subject"    The  bUl  was  dismissed. 

The  case  of  Grieves  v.  Case  (tr),  comes  next  in  order ;  but  as  it 
is  stated  at  length  in  a  former  section,  the  reader  is  referred  to 
it  in  that  place  (x). 

The  next  case  is  Attorney  General  v.  Whitchurch  (y),  there 
Thovnas  Cooksey  devised  four  tenements  to  the  churchwardens 
and  vestrymen  of  the  parish  of  8L  Martinis  Sarvmy  *^  in  trust  for 
them  to  ^ve  to  such  poor  men  of  this  parish,  as  they  think  fit; 
if  any  of  the  descendants  of  John  Janjieway,  formerly  of  this 
parish  apply,  I  desire,  that  they  may  be  preferred  to  have  it ;  and 
as  I  intend  these  four  houses  to  be  in  the  manner  and  custom 
of  almshouses  for  men  and  their  wives,  I  give  and  bequeath  to 
the  churchwardens  and  vestrymen  of  this  parish  of  S^  Martinis 
Sammy  the  sum  of  2,000JL,  that  is  to  say,  in  the  four  per  cent. 
government  securities,  in  special  trust  for  them  to  dispose  of  the 
interest  in  the  following  manner,  (that  is  to  say),  my  will  is  for 
theini  to  give  or  allow  to  each  of  the  four  persons^  that  they  allow 


(w)  4  Bro.  C.  C.  67  ;  I  Ves.  jun.  (ar)  Suproy  p.  1145. 

548.  (y)  8  Ves.  141, 
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or  permit  to  inhabit  the  four  hoases,  the  sum  of  XZL  per  annum,  Constraction  of 
or  five  shillings  a  week,  to  be  paid  weekly,  monthly,  or  at  their  **^|1?^^*^ 
discretion ;  that  is,  for  a  man  and  his  wife :  if  one  of  them  die,  ministratioD  of 
the  single  one  to  have  three  shillings  and  sixpence  a  week,  and     ^  °°  ' 
not  permitted  to  bring  in  a  second  husband  or  wife,"  The  testator  ^^^hwity 
then  gave  the  remainder  of  the  interest  to  other  charitable  pur-  named,  which 
poses;  to  which  there  was  no  objection.  He  appointed  executors,  ^l^b  of^ihe 
but  made  no  disposition  of  the  residue.     The  testator  afterwards  ^n^e  of  the 
having  placed  in  the  four  tenements  four  of  his  relations,  by  a  executed 
deed  in  December,  1792,  conveyed  the  four  tenements  to  trustees  ^j^Void. 
for  such  charitable  purposes  as  aforesmd ;  particularly  directing, 
that,  the  four  tenements  should  for  ever  after  be  held  and  used 
as  almshouses,  to  be  at  all  times  occupied  by  four  poor  men  and 
their  wives,  to  be  chosen  and  placed  therein  as  in  the  deed  men- 
tioned ;  but  he  directed,  that  upon  all  occasions  persons  descended 
of  John  Jcamemay,  formerly  of  that  parish,  should  be  preferred 
thereta     The  deed  was  duly  enrolled  in  the  Court  of  Chancery, 
in  January,  1793.     The  testator  died  in  September  following. 
The  information  prayed  that  the  bequest  of  the  2,000ZL  stock 
might  be  established,  and  the  fund  transferred  to  the  relators  to 
be  appropriated  according  to  the  intention  of  the  testator,  or  as 
nearly  thereto  as  the  circumstances  might  admit;  or  otherwise 
that  it  might  be  declared  to  what  extent  the  bequest  was  good. 
It  charged,  that  if  so  much  of  the  bequest  of  2,0001  stock,  as 
related  to  the  persons  to  be  inhabitants  of  the  four  tenements, 
was  void,  yet  the  plaintiffii  were  entitled  to  the  benefit  thereof 
for  their  lives  as  a  personal  bounty  to  them.     It  was  observed 
by  Lord  AhanUy,  M.  R.,   ^^  Upon  this  charitable  disposition, 
it  was  contended,  that  though  it  must  be  admitted,  that  the 
gift  of  the  four  tenements  is  void  by  the  Statute  of  Mortmain, 
yet  the  other  part,  so  far  as  it  concerns  the  2,000/.  stock,  appro- 
priated for  the  maintenance  of  the  poor  men  and  women,  may 
be  supported,  as  not  being  essentially  connected  with  or  belong- 
ing to  it,  but  as  denoting  a  general  intention ;  which  though  the 
rest  fails,  may  remun  and  be  fulfilled.     With  regard  to  the  prin- 
ciples, upon  which  this  Court  has  administered  charities,  where 
the  same  cannot  be  carried  literally  into  effect,  I  refer  and  adhere 
to  those  principles,  which  I  laid  down  as  the  rule,  by  which  I 
conceive  this  Court  ought  to  govern  itself,  in  the  Attorney  General 
V.  Boul&ee  (z),     A  charitable  bequest  cannot  be  defeated,  by  the 
negligence  or  default  of  the  person  to  administer  it,  or  by  the 


(z)  Supra,  p.  1206. 
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CoDttractioii  of  impossibility  to  ^ve  effect  to  every  circumstance.  If  the  general 
OTiStfc^and^  intention  appears  consistent  with  ibe  rules  of  law,  and  not  against 
ministration  of  the  Mortmain  Act.  it  shall  be  carried  into  eflect  without  regard 

~ _    to  the  secondary  objects,  which  the  testator  might  have  intended. 

culardiiiity  '^^  doctrine  of  cy  pres,  which  has  been  so  much  discussed  in 
named,  which  this  Court,  and  by  which  I  understand  the  rule  to  execute  the 
eflect,  is  of  the  charitable  intention  as  nearly  as  possible,  however  wildly  and 
f^^®^  ?*  extravagantly  it  has  been  acted  upon  in  former  cases,  is  by  late 
executed  decisions,  particularly  since  the  statute,  administered  in  this  way. 

iLm7  T^  The  Court  will  not  administer  a  charity  in  a  different  manner 
fix)m  that  pointed  out,  unless  they  see,  that  though  it  cannot  be 
literally  executed,  another  mode  may  be  adopted,  by  which  it 
may  be  carried  into  effect  in  substance,  without  infringing  upon 
the  rules  of  law.  If  the  mode  becomes  impossible,  the  general 
object,  if  attainable,  shall  not  be  defeated.  It  remains  to  apply 
these  principles  to  see,  whether  there  is  any  intention  to  give 
this  fiind  to  the  general  purpose  of  providing  for  poor  men  and 
women,  independent  of  the  almshouses,  or  whether  an  endowment 
only  is  proposed  by  the  appropriation  of  part  of  the  interest  to 
that  In  that  view  it  must  be  admitted  that  it  must  ML  The 
Attorney  General  v.  Gaulding  (a)  is  almost  precisely  in  prait. 
It  is  said,  an  intention  to  give  this  provision  to  any  poor  men  and 
women  may  be  collected.  If  I  could  collect  that  intention,  I 
would  execute  it :  but  I  cannot;  and  so  it  is  not  enough  to  say, 
it  is  not  inconsistent  with  that  intention,  or  that  if  the  testator 
could  have  foreseen  the  failure  of  his  object,  he  would  have  given 
it  to  poor  men  and  women  without  regard  to  the  houses.  Perhaps 
be  would:  but  can  I  judicially  pronounce,  that  he  would;  or, 
(for  such  is  the  office  of  a  Judge,)  can  I  fidrly  infer  that  he  would 
upon  this  will  ?  I  cannot  An  endowment,  with  a  restriction 
as  to  another  wife  or  husband ;  an  endowment,  where  the  conduct 
of  the  parties  is  under  the  control  of  the  trustees,  is  very  different 
from  a  charity  for  poor  men  and  women  in  general  I  cannot 
create  another  charitable  object  for  him,  or  apply  this  to  any 
different  object  so  as  to  be  warranted  in  saying,  I  fulfil  the 
intention."  His  Lordship  declared,  that  under  the  true  con- 
struction of  the  will,  the  intention  was  to  make  an  endowment  of 
almshouses;  that  there  was  no  general  intention  beyond  that; 
and  therefore  the  bequest,  so  far  as  it  concerned  those  alms- 
houses, must  fail  with  the  object,  to  which  it  was  attached. 
The  Attorney  General  v.  Dames  (i),  and  Attorney  General  v. 

(a)  Supra,  p.  1222.  (b)  Supra,  p.  1172 ;  9  Ves.  635. 
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Smxman  (c\  fidl  within  the  present  line  of  cases  now  under  Cmntniotionof 
consideration ;  and  which  it  is  unnecessary  to  state  here,  as  they  c*«"**We  be- 

J       •!    J    •      ^  /.I  ^11  f  .  ?    querti,  and  ad- 

are  detailed  m  former  pages  of  the  present  Chapter^  to  which  ministration  of 

die  reader  is  referred.  the  (wad. 

We  shall  conclude  the  subject  under  discussion  with  the 
case  of  Umbrey  ▼.  6urr  {d).  In  that  case  the  testator  made 
a  grant  of  land  which  was  void  under  the  9  Geo.  2,  c  36,  there 
being  a  resulting  trust  for  the  life  of  the  grantor.  By  his 
will  he  gave  T^OOO^  stock  among  other  things  upon  trust  to  build 
eight  houses  on  the  land  in  question;  and  a  further  sum  of 
SfiOOL  upon  trust  to  pay  certain  sums  weekly  to  poor  persons 
who  appeared  to  be  the  same  that  were  intended  to  reside  in 
the  almshouses,  and  for  repairs,  &c.  In  a  testamentary  paper 
making  an  estimate  of  the  expenses  of  the  building,  &c.,  the 
testator  calculated  there  would  be  a  sum  of  1,600^  remaining  to 
be  applied  upon  the  purposes  of  the  8,000J1  Sir  John  Leach, 
V.  C,  held  the  bequests  of  7,0002.  and  8,000J1  as  to  such  parts 
thereof  as  related  to  the  almshouses  were  void ;  as  the  almshouses 
could  not  be  built  and  those  bequests  were  inseparably  blended 
with  the  gift  that  had  fiuled;  and  that  the  gift  of  the  residue 
moat  also  fidl  because  that  was  incapable  of.  being  ascertained 
except  by  the  actual  execution  of  the  prior  purpose. 

7.  We  proceed  with  a  «6t7«}i/A  class  of  cases,  wherein  certain  objects  7.  Where  efaa- 
utespecifiedfBnd  the  fund  bequeathed  to  charitable  uses  ismorethaM  j^^  s^dfiedf 
giMaent  to  answer  the  purposes  intended;  the  surplus  will  not  and fiind more 
belong  to  the  next  of  kin,  but  the  Court  will  in  like  manner  un- 
dertake the  application  of  it  in  a  way,  though  not  in  express  terms 
directed  by  the  will,  yet  in  furtherance  of  the  general  intention. 

Thus  in  the  case  of  the  Bishop  of  Hereford  ▼.  Adams  (e), 
George  JarmSf  by  will,  in  1790,  among  several  legacies,  be- 
qiieiuhed  the  sum  of  30,00021  to  the  Bishop  of  Hertford  for  the 
time  being,  and  other  trustees  upon  trust  to  invest  that  sum  on 
government  securities,  and  apply  the  interest  or  dividends  of 
11,00(ML  part  of  the  principal  money,  among  such  number  of  the 
po^  inhabitants  of  the  parish  of  Stanton  upon  Wye,  in  the  county 
of  Hereford,  at  such  times,  and  in  such  proportions,  and  either 
in  money,  provision,  physic,  or  clothes,  as  his  trustees,  or  the 

(c)  iS^pra»p.ll42;2Jac.  &Wal.  (e)    7  Yes.   324;    see    Thetfbrd 

270;  see  Att,  Gen.  v  Loid  Lonsdale,  School  case,  8  Rep.  ]dO»  and  Arnold 

1  Sim.  107 ;  Cherry  v.  ibft.  1  Myl.  v.  AU.  Gen.  Show.  P.  C.  22;  Att. 

k  Cr.  123.                     -^"^OU  Gen.  v.  Drapers^  Company,  2  Beav. 

(<0  Mad.  k  Geld.  151.  508. 
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Conttniction  of  majority  of  them,  should  think  fit,  for  the  better  support  and 
^l^j^l^'JlJ^  maintenance  of  such  poor  inhabitants :  and  the  dividends^  &c. 
minMCnuionof   of  13,000il  also  part  of  the  said  securities,  among  the  poor 

inhabitants  of  the  parish  of  BredwanUne^  in  the  county  of 

SSfiSS^*^   J^^efard;    and  the  dividends,  &c   of  the  remaimng  6,000i 
and  fund  more   among  the  poor  inhabitants  of  the  parish  of  Lettor^  in  the  same 
county,  with  similar  directions  for  the  application  of  those  funds. 
The  residue  of  his  property  the  testator  gave  to  the  same  trustees, 
upon  the  same  charitable  trusts  as  above  mentioned,  and  con- 
firmed his  will  by  two  codicils.   It  was  insisted  by  Lady  Ttoue&ii, 
the  next  of  kin  of  the  testator,  that  the  legacy  of  30,00(ML  was 
void;  but  by  the  decree  both  the  trustees  and  Lady  TtioiMden 
were  permitted  to  submit  proposals  to  the  Master  for  a  scheme. 
By  the  Master's  report  it  appeared,  that  the  funds  provided  by 
the  will,  for  the  support  of  the  poor  of  these  parishes,  consisted 
of  66,7 15iL  2«.  9dl  Bank  three  fer  cent  consols;  60ZL  12s.  8d 
five  per  cent,  annuities;  4,02421  48.  Ad.  Bank  stock,  and  12,20121 
6s.  Zd.  casL     That  in  th^  parish  of  Bredtoardine,  the  number  of 
poor  inhabitants  who  received  alms  amounted  to  thirty;  of  the 
poor  inhabitants  who  did  not  receive  alms  to  one  hundred  an<£ 
eighty-seven*    The  non-resident  inhabitants  having  legal  settle- 
ments were  sixty-six,  and  the  poor  rates  18SL  a  year.    That  in 
the  parish  of  S^antoHf  the  poor  inhabitants  receiving  alms  were 
seventeen;  those  not  receiving  alms,  two  hundred  and  sixty-two ; 
the  non-resident  parishioners  having  legal  settlements,  sixty-one ; 
and  the  poor  rates,  225L     That  in  the  parish  of  LettoTj  there 
were  no  poor  inhabitants  receiving  alms,  those  not  receiving 
alms,  forty-four;    the  non-residents  having  legal   setdements, 
nine,  of  whom  eight  received  alms ;  and  the  poor  rates,  %6L  a 
year.     That  the  proposal  of  the  trustees,  calculating  the  income 
of  the  parish  of  Bredwardine  at  1,00321  per  annum,  vras,  for 
physic  and  attendance  to  the  poor,  5021 ;  dothing,  bedding,  and 
bed*clothes,  33021 ;   fuel,  13521 ;  food,  in  the  manner  stated  in 
the  report,  281/.  6«. ;  payments  for  schooling,  602. ;  payments  to 
apprenticing  poor  children,  60/. ;  proportion  of  the  salaiy  of  an 
agent,  25l.\  occasional  gratuities  to  servants  and  apprentices 
conducting  themselves  well,  61/.  14«.    The  proposals  as  to  the 
other  parishes  were  similar,  in  proportion  to  their  difierence  of 
income.     Jjady   Twisden^  the  next  of  kin,  proposed,  that  the 
annual  sum  of  1,156/.  \Zs.  Ad.  should  be  apportioned  among  the 
poor  of  the  three  parishes  for  the  purposes  of  the  will,  as  being 
amply  sufiicient;  and  that  the  residue  should  be  paid  to  her. 
The  Master  having  approved  the  proposals  of  the  trustees,  Lady 
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Thmsden  excepted  to  the  report,  and  contended^  that  the  Court  Conttrtteckm  of 
would  not  establish  so  mistaken  a  charity,  which  was  in  efiect  a  ^^^[J[^**]^dad- 
premium  to  idleness ;  but  if  the  Court  should  be  of  a  different  miniatratloii  of 

opinion,  then  that  after  the  specific  provisions  by  the  will  were  _^ 

answered,  there  would  be  a  large  surplus,  which  the  trustees  S^lwmcfL^' 
could  not  dispose  of  according  to  any  intention  of  the  testator,  and  (and  more 
Lord  Eldon,  in  giving  judgment  said :  "  The  plan  of  Lady  Timsden  **^  •o^B^*"*- 
is  liable  to  many  of  the  objections  capable  of  being  made  to  the 
*other;  and  as  to  giving  the  surplus  to  her,  it  is  impossible  in  the 
present  state  of  the  record ;  for  such  purpose  cannot  be  said  to  be 
part  of  a  plan  for  distributing  in  charity  according  to  the  testator's 
wilL     Her  claim  must  be  on  the  ground,  that  the  object  aimed 
at  is  impracticable  in  facU  or,  which  is  the  same  thing,  in  law; 
and  that,  the  property  being  undisposed  of,  she  is  entitled  as 
next  of  kin.    As  to  the  plan  of  the  trustees,  I  have  nothing  to 
do  with  ailments  of  policy.     If  the  Legislature  think  proper  to 
give  the  power  of  leaving  property  for  charitable  uses  or  pur- 
poses, recognised  by  the  law  as  such,  however  prejudicial,  the        « 
^  Court  must  administer  it     If  it  be  right  to  put  bequests  of 
personal  property  to  charity  under  the  same  fetters  as  real  estate, 
that  is  for  the  Legislature;   and  Courts  of  Justice  must  act 
without  regard  to  the  impolicy  of  the  law.    It  cannot  be  sup- 
posed, that  the  testator  was  unacquainted  with  the  state  of  these 
parishes,  the  will  being  made  only  three  years  before  his  death: 
if  he  had  been  asked  as  to  the  particular  mode  of  executing  his 
plan,  he  would  probably  have  been  under  as  much  di£5culty  as  / 
the  Court  is.     In  two  codicils,  he  confirms  die  disposition  made 
by  the  wilL    If  this  can  practically  be  carried  into  effect  in 
point  of  law,  there  is  so  little  objection,  that  the  Court  is  bound 
to  give  it  effect.     The  testator  certainly  thought  so.    If  that  be 
fcimded  in  error.  Lady  JSoisden  would  have  more  to  do  to  get  at 
the  surplus,  than  to  say  it  could  not  be  practically  applied    She ' 
most  contend  that  the  application  to  charity  must  be  precisely 
as  it  is  given  by  this  will :  a  point  certainly  not  setded,  and  that 
could  not  be  setded  upon  diese  exceptions.    If  her  claim  was 
grounded,  not  upon  the  impracticabili^,  but  upon  the  impolicy 
of  the  object,  there  will  be  much  more  difficulty  before  she  gets: 
lid  of  the  cy  pres  doctrine ;  upon  many  of  the  cases,  particularly 
De  Casta  v.  De  Pas  (/),  which  lately  I  had  occasion  to  refer  to; 
imputing  to  the  testator  a  general  intention  of  embalming  his 
memory,  as  Lord  Chief  Justice  WUmot  says.    Upon  either  head, 


(/)  Supra^  p.  1120. 
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ConstmerioD  of  therefore,  it  is  open  to  serious  argument,  whether  she  can  take  it 
^J^jJ|^j|*[^  The  Master^s  report  by  no  means  satisfies  me,  that  no  plan  can 
ministratioa  of  be  deviaed  which  ought  to  be  carried  into  execution.    With  a 

^ :  very  small  variation  of  phrase,  this  report  itself  would  give  such 

P^J^^^  a  plan ;  and  the  doubt  I  have  at  last  is,  whether  it  be  fit  for  the 
and  fund  more  Court  to  do  that  in  an  indirect  way,  by  sending  it  back  to  the 
"  ^^^  Master,  or  to  say,  that  by  fSur  reasoning,  what  the  Master  has 
now  proposed  is  consistent  with  the  intention  of  the  testator, 
however  shortly  expressed  in  the  will  As  to  the  time  and  pro- 
portions, he  has  altogether  confided  in  his  trustees,  subject  to  the 
exercise  of  a  sound  discretion  to  be  exercised  by  this  Court:  not 
as  to  the  maimer,  for  that  is  prescribed  by  him.  I  construe  it, 
^poor  inhabitants  not  receiving  alms.'  If  the  word  *money^  alone 
had  been  in  the  will,  it  could  not  be  said  that  you  could  give  the 
money  to  the  poor  inhabitant^  enabling  him  to  purchase  fuel, 
provisions,  and  clothes ;  and  that  it  is  misapplied  if  the  trustees 
procured  those  necessaries,  and  with  his  consent  paid  for  them. 
It  would  be  strong  to  make  that  distinction.  The  words  *  pro- 
vision, physic,  and  clothes,'  might  therefore  have  been  left  out  of 
the  wilL  I  look  upon  them  rather  as  designating  to  the  trustees 
how  they  were  to  apply  the  money,  than  as  actually  necessary. 
It  is  impossible  for  me  to  object  to  the  medicines ;  the  testator 
having  expressly  said,  money  laid  out  in  physic  would  be  a  good 
application ;  and  50^  a  year  is  very  little  for  so  many  poor  families. 
As  to  fuel,  if  the  report  proposed  to  advance  money  for  that 
purpose,  it  would  be  directly  within  the  words^  and  the  Court 
will  not  disapprove  it,  if  the  purposes  of  the  will  are  secured  by 
the  plan.  There  is  no  weight,  therefore,  in  that  objection  to  the 
plan,  merely  because  it  does  not  give  the  money  for  that  purpose. 
Then  clothes  and  provision  are  expressly  within  the  wilL  As 
to  the  last  sums  in  tlie  report,  I  agree,  that  the  money  is  proposed 
to  be  disposed  of  in  a  more  useful  way  than  any  other.  The 
question  is,  whether,  in  the  £sur  sense  of  this  will,  if  money  be 
given  to  a  schoolmaster,  to  teach  a  poor  boy  reading  and  writing, 
that  is  an  abuse  of  the  charity,  or  an  advance  of  money  within 
the  intent  and  meaning  of  the  will.  It  is  very  erroneous  to  say, 
that  which  may  tend  to  make  it  unnecessary  to  advance  to  that 
boy  or  hb  parents  money,  provision,  or  clothes,  in  future,  was 
advanced  contrary  to  the  will;  the  advance  being  made  to  the 
intent  that  he  should  have  that  education  which  would  enable 
him  to  get  his  ovm  bread,  and  maintain  his  parents.  But  Lady 
Twisden  the  next  of  kin,  has  no  interest  in  that  question ;  for  if 
that  would  be  wrong,  it  might  be  divided  among  the  others, 


Sect,  v.]       to  Charitable  and  Superstitious  Uses.  1231 

80  as  to  disappoint  her.    Next,  as  to  apprenticing :  suppose  the  Construction  of 
master,  for  a  small  fee,  covenants  to  maintain  the  boy ;  would  it  chariuWe  b#* 

"^  quests,  Bod  ad- 

be  coDtraiy  to  the  fair  exposition  of  such  a  will  to  advance  that  ministratioo  of 

money  to  that  person,  to  relieve  the  trust  fix)m  an  application  *^®_^?^L__ 
from  time  to  time  according  to  the  trust.    If  the  money  w«re  P^*****!/*^ 
^ven  to  the  boy  himself,  and  he  was  to  pay  it  as  an  apprentice  and  fund  more 
fee,  that  would  be  within  the  will;  and  the  only  alteration  of  the         «»■««■*• 
report  would  be  in  that  respect ;  and  I  will  not  send  it  back  to 
the  Master  for  that     Perhaps  the  best  'plan  would  be,  to  apply, 
according  to  their  own  notions,  from  time  to  time ;  laying  their 
account  of  it  annually  before  the  Master :  but  I  cannot  lay  trus- 
tees under  those  difficulties.     Unless,  therefore.  Lady  Twuden 
can  lay  before  the  Court  a  plan,  under  which  she  can  contend 
for  a  distribution  of  the  property,  as  to  part  of  it,  upon  this 
principle,  that  the  testator  has  not  pven  it  away,  she  is  not  very 
usefully  for  herself  or  the  charity  contending,  whether  a  payment 
of  money  for  the  benefit  of  a  poor  person  is,  within  the  strict 
letter  of  this  will,  a  payment  to  that  poor  person.    It  is  best, 
tfaeiefore,  upon  the  whole,  to  confirm  the  report;  declaring  that 
'  I  do  it,  conceiving  the  plan  therein  contained  agreeable  to  the 
true  construction  of  the  testator's  wilL" 

So  in  the  case  of  Attorney  General  v.  Earl  of  WincheUea  (g), 
the  Rev.  Robert  Chapman,  by  his  will,  in  1783,  gave  the  residue 
of  his  personal  estate  to  the  Earl  of  WincheUea,  and  other  persons, 
upon  trust,  with  all  convenient  speed  after  his  death,  to  ^ace 
oat  and  continue  the  same  at  interest,  in  their  joint  names,  in 
the  public  funds  or  upon  parliamentary  security,  and  not  on  any 
real  security;  and  should  from  time  to  time,  yearly  for  ever 
afterwards,  out  of  the  dividends,  interest,  and  produce  of  such 
residue,  pay,  by  equal  half-yearly  payments,  at  the  feast  of  the 
Annunciation  and  SL  Michael,  unto  a  proper  schoolmaster,  (to 
be  appointed  by  the  trustees,  or  the  major  part  of  them,  or  the 
successors),  12L  clear  of  all  taxes,  &c.,  for  the  teaching  and  in- 
structing all  the  children  of  Bavenstone,  for  the  time  being,  to 
read,  write,  cast  accounts,  and  say  their  Catechitnif  at  some  proper 
convenient  place  in  JRavenstone,  which  he  earnestly  recommended 
to  the  said  Earl  to  appoint  for  that  purpose,  not  doubting  his 
inclination  to  do  anything  in  his  power  to  ftirther  the  testator's 
intention  in  the  matter:  and  also  that  the  trustees  should  every 
year,  out  of  the  dividends,  &&,  lay  out  twenty  shillings  in  the 
purchase  of  such  books,  as  they  should  diink  proper,  for  the  use 

'         -  _         .  ■  ■  ■ 

(g)  8Bio.C.C.87a;  /S^. C  2<:)ox,  864,  lUMNtiie  iltf.  G>di.  v.  Arit 
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Conacniction  of  of  the  children  of  the  school ;  and  also  yearly,  for  eyer,  apply 
q^uf^andwU  ^^^  surplus  of  the  dividendg,  &c.,  if  there  should  be  any  after  such 
ministration  of  payments,  in  clothing  and  putting  out  apprentices  to  any  trade, 

^ — : business,  or  occupation,  which  should  be  thought  proper,  two 

jectTnuiied,      children  of  the  parish  of  Raveiutane,  and  one  child  of  the  parish 
ud  fond  more    otLUtk  WooUtone:  and  he  directed  that  his  trustees  should  meet 
at  least  once  a  year  at  Ravenstaney  and  mspect  the  management 
of  the  school,  and  setde  and  audit  the  accounts  of  the  charity; 
and  he  appointed  the  defendants  Dering  and  Hurst  executors. 
The  testator  died  in  October  1785,  possessed  of  a  considerable 
personal  estate,  without  leaving  wife  or  children,  or  any  other 
next  of  kin,  than  the  defendant  Mrs.  Chapman  his  only  surviving 
sister,  and  the  defendant  £.  Darnel,  his  nephew.  The  information 
prayed,  that  the  charitable  bequests  might  be  established,  and 
that  after  taking  the  usual  account  of  the  testator's  assets,  the 
residue  or  clear  surplus  of  the  personal  estate  might  be  ascertained^ 
and  paid  to  the  defendants  the  trustees,  to  be  placed  at  interest 
upon  government  securities  in  their  names;  and  that  the  di- 
vidends might  from  time  to  time  for  ever  be  applied  for  the 
charitable  purposes  mentioned  in  his  will ;  and  if  it  should  appear 
that  such  dividends  were  more  than  sufficient  to  pay  the  annual 
allowance  of  1 22.  to  a  schoolmaster,  and  the  yearly  sum  of  twenty 
shillings  for  the  purchase  of  books  for  the  use  of  the  school,  and  the 
expenses  of  clothing  and  providing  apprentice  fees  for  the  three 
boys  every  year ;  then  that  the  charily  might  be  enlaiged,  in  such 
manner  as  the  Court  might  think  proper,  and  that  the  interest 
of  the  whole  residue  and  clear  surplus  of  the  testator's  personal 
estate  might  be  applied  according  to  the  directions  in  his  will, 
or  as  near  thereto  as  the  nature  of  the  case  and  the  circumstances 
would  admit    The  defendant,  Damely  one  of  the  next  of  kin, 
insisted,  that  the  surplus  of  the  testator's  estate  was  much  mote 
than  sufficient  to  answer  all  the  charitable  purposes ;  and  that  a 
considerable  part  of  the  residue  consisted  of  mortgages^  or  some 
other  real  securities ;  and  that,  so  &r  as  the  disposition  of  the 
residue  related  to  such  securities,  the  same  ought  to  be  declared 
void ;  and  he  submitted  whether,  as  one  of  the  next  of  kin,  he 
veas  not  entitled  to  a  distributive  share  of  such  residue.     The 
other  next  of  kin,  Mrs.  Chapman^  disclaimed  having  any  interest 
in  the  residue,  being  desirous  that  the  charitable  bequests  should 
be  established.     Tbe  executors  admitted   that  the   residuary 
personal  estate  was  of  a  considerable  amount,  part  of  which 
consisted  of  two  mortgage  securities,  one  of  200£,  which  had 
been  paid  in  since  the  testator's  death,  and  another  of  2,000JL  then 
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oatBtanding.     The  trustees  submitted,  that  as  the  residue  was  Constnietion  of 
more  than  enough  to  answer  the  precise  number  of  objects  par-  qu^^^^^ 
ticolanzed  in  the  will,  the  charity  ought  to  be  enlarged.     The  ministration  of 
cause  was  heard  in  Juney  1790,  when  it  was  referred  to  the     ^  ^ 
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Master  to  take  the  usual  accounts,  and  to  state  of  what  the  j^cts  named, 
testator^s  personal  estate  consisted;   subsequent  to  the  decree,  and  fimd more 

,  ^  •lilt*  than  sufficient 

and  pnor  to  the  report,  Mrs.  Chapman  assigned  all  her  mterest 
in  the  mortgages,  and  the  residue  of  the  testator's  estate,  to  the 
trustees  for  the  benefit  of  the  charily;  in  consequence  of  which 
a  supplemental  information  was  filed,  and  the  cause  came  on 
again  in  November,  1791.    In  giving  judgment.  Lord  Ahankff, 
M.  B.,  observed :  ^^The  question  is,  whether  the  whole  surplus 
of  his  personal  estate  is  not  intended  to  go  to  the  charitable 
purposes  mentioned  in  the  will,  though  more  than  suflScient  to 
answer  the  exact  number  of  objects  there  specified.    The  real 
intention  of  the  testator  is  perfectly  clear,  that  he  meant  to  give 
the  whole  surplus.    It  has  been  said,  that  the  distinction  is,  that 
where  there  is  a  definite  object,  and  that  cannot  take  place,  the 
Court  will  not  look  for  another  object,  but  let  the  property  go  to 
the  next  of  kin,  or  the  heir-at*law :"  in  support  of  which  obser- 
vation, his  Honor  cited  the  cases  of  Attorney  General  v.   7%« 
Biihop  of  Oxford{h\  and  the  Attorney  General  v.  Gouldmy  (t), 
and  then  continued ;  *^  But  wherever  the  intention  has  been,  to 
dispose  of  the  whole  properQr  to  certain  purposes,  as  in  the  early 
case  of  Thetford  SchooKJ),  and  numerous  subsequent  authorities, 
the  whole  has  been  applied:  the  intention  has  been  considered 
as  such,  and  it  has  been  only  inferred,  that  the  testator  has  been 
mistaken  merely  as  to  the^^uan^icm.    It  has  been  observed,  as 
a  stnHQig  marie  of  his  intention,  that  by  giving  the  apprentice  fees 
to  three  objects,  he  has  marked  out  the  limits  of  his  bounty,  and 
that  the  confining  it  to  that  number  will  be  a  sufficient  com- 
[^ybnce  with  his  intention:  but  according  to  the  disposition  of 
this  residue,  his  intention  could  not  be  limited  to  three  boys,  and 
if  it  would  pay  more,  the  testator  has  shown  an  intent,  that  the 
surplus  beyond  that  must  be  applied  in  the  same  manner;  there- 
fiune,  I  am  of  opinion,  it  must  be  applied  to  the  charitable 
purposes  mentioned  in  the  will:  perhaps  it  may  not  turn  out 
to  be  much  more  than  sufficient,  but  if  it  should,  the  next  of  kin 
may  then  come  to  the  Court,  as  in  other  cases,  where  there  has 
beod  an  increase  of  rents  and  profits  (A). 


(A)  aupra,  p.  1221.  (J)  8  Bep.  180. 

(0  lb.  p.  1222.  (A)  Also  AU.  Gen.  v.  SUmi^rt* 
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Constractioii  of  It  seems  to  be  settled  by  the  decision  in  the  case  of  Attorney 
^a«te  McUd  ^'^^"^^  "^^  Bawyer  (/),  and  the  aothorides  there  referred  to,  that 
miDiitntion  of  if  lands  be  devised  to  a  use  good  in  itself,  though  not  capable 

the  fand. ^£  taking  effect  immediately,  as  to  found  a  college,  the  charter 

>cteDraied*^  and  license  of  the  Clx)wn  being  necessary,  the  intermediate  rents 
and  fond  more  between  the  death  of  the  testator  and  the  period  of  founding  the 
^"^  college,  will  not  belong  to  the  heir,  as  a  resulting  trust,  but  will 
be  considered  the  property  of  the  college  (ait). 

But  if  part  of  the  produce  of  lands  be  devised  to  a  charity,  and 
the  residue  of  the  produce  ito  other  persons,  so  much  as  was 
given  to  the  charity  will  belong  to  the  heir  (n). 

In  the  preceding  class  the  whole  fund  was  applicable  to 
charitable  objects  named,  and,  being  more  than  sufficient,  the 
Court  of  Chancery  undertook  its  application,  though  not  accord- 
ing to  the  express  terms  of  the  testamentary  disposition,  yet  in 
furtherance  of  the  general  intention  of  the  donor:  the  following 
case,  forming  one  of  another  class,  is  distinguishable  in  the  cir- 
cumstance, that  a  specified  amount,  devoted  by  the  testator  to  the 
charitable  purpose,  is  charged  upon  a  larger  fiind,  the  surplus 
of  which  was  given  to  other  objects ;  and  the  fund  so  charged 
having  greatly  increased  in  value,  the  question  was,  whether  the 
amount  of  the  charitable  gift  should  not  be  increased  in  propor- 
tion to  the  increase  of  the  annual  value  of  the  properQr  upon 
which  it  was  chai^ged,  and  which  depended  upon  the  construction 
of  the  bequest 

The  case  is  that  of  Yordm'%  charity  (o),  where  the  testator,  by 
will,  in  1468,  devised  an  estate  to  the  fishmongers'  Company 
and  their  successors,  and  willed  that  the  wardens  of  the  company 
should  buy  and  deliver  138  quarters  of  coal,  or  else  mcMiey  to 
buy  with  the  same  coals  unto  the  same  number,  after  the  price 
of  eightpence  per  quarter,  which  at  the  aforesaid  price  amounted 
to  the  yearly  sum  of  42.  \2$. :  the  testator  then  directed  the  coals 
to  be  distributed  in  certain  proportions  to  certun  poor  inhabit- 
ants of  parishes  named ;  and  if  the  coals  were  bought  for  less 
price,  then  more  coab  shpuld  be  given:  and  he  gave  die  wardens 


Compatttf,  2  Rtiss.  407 ;  AU.  Oen.  v.  Caihenne'B  HaU,  1  Jac.  380. 

MercenC  Company,  2  Mjrl.  k  K.  654,  (n)  OObt  v.  Rvnuey,  2  Ves.  & 

and  see  /n  re  Upton  Warren^  1  lb.  Bea.  294,  n^^ro,  p.  455. 

410;  AtL  Gen.  v.  Holland,  2  Yo.  &  (o)  6  Sim.  571 ;  also  i4if.  Oen.  v. 

Coll.  (Ex.),  683,  and  the  cases  cited  SJunneri   Company,    lb.  596 ;  Att. 

in  the  next  sub-sect.  8.  Gen.  v.  Corp.  of  Widfech,  6  Jurist, 

(I)  Supra,  p.  1217.  655. 

(m)    See  also  il/t   Oen.   v.  St. 


SaCT.  v.]       to  Charitable  and  Superstitious  Uses.  1236 

of  the  company  and  their  successors  forty  shillings  yeatly  for  Constmctioii  of 
their  trouble  in  the  distribution,  (that  is),  each  of  them  6«.  8rf. ;  ^'u^^^atd. 
adding,  ''whatsoever  leaVeth  over  mispent  bf  the  said  residue,  I  ministration  of 
will  that  it  be  disposed  yearly  and  for  evermore,  to  the  reparations 
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maintaining,  upholding  and  sustaining  of  the  aforesaid  rents,  and  l^^ldl 

to  the  most  necessaty  and  profitable  use  of  the  said  company.   The  ^^  ^"^  ™<^ 

price  of  coals  having  greatly  increased,  the  company  distributed 

among  the  poor  of  the  specified  parishes  sums  amounting  to  42. 12«.,   * 

instead  of  coals :  the  rents  of  the  estates  increased,  and  the  ques^ 

tions  were,  Ist  whether  the  company  were  not  bound  to  distribute 

coals  only ;  and  2ndly,  whether,  if  they  had  the  option  of  distri-* 

buting  either  Coals  or  money,  the  41.  12<.  ought  not  to  be 

increased  in  proportion  as  the  rents  of  the  estate  had  increased* 

Sir  L.  ShadweUi  V.  C,  was  of  opinion,  that  the  testator  intended 

to  give  the  company  the  option  of  giving  either  coals  or  money, 

not  exceeding  the  4L  12^.,  but  that  there  was  nothing  in  the  will 

which  indicated  an  intention  that  the  poor  should  take  more 

than  that  sum.   Upon  the  second  question,  his  Honor  considered 

the  principal  case  not  within  the  Thetfard  Schoa^  case  (/>),  and 

Arnold  v.  Attorney  General  (q),  for  there  the  whole  estate  was 

given  for  charitable  uses;  but  that  in  the  principal  case,  subject 

to  the  definite  sum  mentioned,  the  surplus  should  go  for  the 

benefit  of  the  company  (r). 

But  in  the  case  of  the  Attorney  General  v.  The  Coopers^  Com* 
pony  {$\  a  definite  proportion  only  of  the  income  of  a  property 
was  given  to  the  company,  and  Lord  Langdaley  M.  R.,  held,  that 
all  the  objects  of  the  testator*s  bounty  were  entitled  to  participate 
with  the  company  in  the  increased  income*  In  that  case,  the 
testator  devised  a  house  to  the  Coopers'  Company  upon  condi*^ 
tibn  of  their  maintuning  a  school  at  £.,  and  the  rent,  which  he 
estimated  at  lliL,  was  to  be  bestowed  upon  certain  objects  in 
different  sums  amounting  to  8/1,  and  among  them  58.  to  the 
company,  and  then  he  gave  31,  the  remainder,  to  the  company 
to  put  in  their  common  box,  towards  repair  of  the  house,  if  need 
be.  The  rents  increased  to  75/.,  and  the  questions  were  whether, 
after  paying  the  sums  to  the  charitable  objects  to  the  extent  of 
%L  a  year,  the  company  were  not  entitled  beneficially  to  the 
surplus,  or  took  it  subject  to  the  charitable  trusts.    Lord  Lany* 

(p)  8  Bep.  130.  295;  Att.  Oen,  ▼.  Fishmongers^  Co.^ 

(4)  Shower,  P.  G.  22.  2  Beav.  151,  5  Myl.  &  Cr.  11 ;  ^. 

(r)  See  also  Att,  Oen,  ▼.  Chs'  Oen.  v.  Orocers*  Co^^  6  Beav.  526. 
eoigney  2  Myl.  &  K.  647 ;  il/&  Gen.         (s)  3  Beav.  29, 
V.  £razen  Nose  €oU.  2  01.  &  Fi. 

TOL.  XL  V 
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ConstractioB  of  dale,  M.  R.,  held,  that  the  company  took  a  beneficial  interest  in 
qu^sfand^  the  property,  but  that,  as  the  testator  meant  an  apportionment 
mmittntion  of  of  the  whole  rent,  they  were  entitled  only  to  three-elevenths 
-!-?L__  subject  to  the  repairs,  and  were  trustees  of  the  remaining  eight- 
mmterot  ^'  ®l®venths  for  the  chari^.  His  Lordship,  after  the  hearing,  thus 
within  the         Stated  the  principles  upon  which  the  Court  acted  in  the  classes 

inriailie^an  of  ir  t  * 

the  Courts  of  of  cases  now  under  Consideration.  '^  If  the  testator  clearly  declares 
Chancery.  mj  intention  of  devoting  the  whole  income  of  a  property  to 
charitable  purposes,  then,  although  he  does  not,  in  specifically 
directing  the  application  of  portions  of  it,  exhaust  the  whole 
income,  still  the  general  intention  that  the  whole  shall  be  applied 
to  charitable  purposes  will  prevail;  and,  on  the  other  hand, 
although  he  does  not  make  any  such  general  declaration  of  devoting 
the  whole  to  charity,  but  gives  each  and  every  portion  of  the 
whole  income  at  the  time  to  some  charitable  purposes,  and  by 
that  means  exhausts  the  wholes  then,  if  the  income  should  after- 
wards increase,  the  increase  will  also  be  applicable  to  charitable 
purposes ''(^). 

A  decision  similar  to  the  preceding  was  made  by  his  Lordship 
in  the  case  of  Attorney  Oeneral  v.  The  Drapenf  Camp€my(u)^ 

8.  Where  cha-       8.  We  here  lastly  observe,  that  where  the  charity  is  to  be 
Sie  jttfifll^ctimi  administered  out  of  the  jurisdiction  of  the  Court  of  Chancery, 

Chuf  ^^^""^  ^  ^^  ^^  '^^  ^^  ^^  ^^  ^^'^  hands  the  administration. 

Li  the  case  of  the  Provost,  BaiUee,  ^c,  of  Edinburgh  v.  Avbery  {v\ 
the  devise  was  of  3,500iL  South  JSea  annuities  to  the  plaintiflb, 
to  be  applied  to  the  maintenance  of  poor  labourers  residing  in 
Edinburgh  and  towns  adjacent  Lord  Hardwicke,  Chancellor, 
was  of  opinion,  he  could  not  give  any  directions  as  to  the 
distribution  of  the  money,  that  belonging  to  another  jurisdictiooy 
that  is,  to  some  of  the  Courts  in  Scotland;  and  therefore  his 
Lordship  directed  that  the  annuities  should  be  transferred  to 
such  persons  as  the  plaintifis  should  app<»nt,  to  be  applied  to 
the  trusts  in  the  wilL  The  same  course  was  adopted  in  the  casea 
<^the  Attorney  Generalv,  Lepme  (to),  and  Mmet  v.  ^tifiuitiiy (x),' 
where  the  charity  was  to  be  distributed  in  Suntzerland;  and  in 
the  subsequent  case  of  Emery  v.  MlKjf),  where  the  charity  was 
to  be  administered  in  Scotland* 

(0  See  AU.  Oen.  y.  Chrisfn  Has-  (v)  Amb.  236. 

pUtMlj  4  Beav.  78,  and  AtL  Oen.  v,  (w)  2  Swanst  181. 

The  Merchant  Venturers''  Society^  5  (x)  Reported  from  Reg.  lib.  in 

Beav.  338,  (now  under  appeal).  1  Rubs.  113. 

(fi)  4  Beav.  67.  (y)  1  Russ.  112. 
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Sect.  VI,  Of  Bequests  to  charity  void  for  uncertainty.    ^^*^^^^ 

The  next  section,  and  which  concludes  the  present  chapter,  SJ^^u^t,"* 

comprises  a  class  of  cases,  in*  which  the  legacies  given  to  charity  ' 

fiiil  for  uncertainty,  either  of  the  amount  intended  to  be  given,  or 
of  the  uncertain  or  indefinite  purpose  of  charity  expressed  by  the 
testator. 

1.  Of  the  former,  the  case  of  Chapman  v.  Brown  (z)y  stated  in 
a  former  part  of  the  present  chapter  for  another  point,  is  an 
instaoce.  In  that  case,  the  bequest  contemplated  the  siu^plus 
that  was  to  remain  after  a  prior  gift,  void  by  the  Statute  of 
Mortmain :  consequently,  the  gift  of  the  surpltts  failed  from  the 
uncertainty  of  the  amount  intended  to  be  given,  inasmuch  as  the 
whole  corpus  of  the  fund  being  una£Pected  by  the  prior  gift,  a 
surplus  did  not  in  strictness  arise,  and  there  were  no  means  of 
ascertaining  how  much  the  residue  would  have  been« 

The  testatrix  Elizabeth  Brookes,  bequeathed  the  residue  of  her 
real  and  personal  estate  to  her  executors,  in  trust  to  build  or 
purchase  a  chapel  for  divine  service ;  and  if  there  should  be  an 
overplus,  then  to  apply  it  towards  supporting  a  minister,  so  as 
not  to  exceed  20/.  annually,  and  if  a  surplus  still  remained,  then 
to  lay  it  out  in  such  charitable  uses  as  they,  her  executors,  should 
think  proper.  The  dispositions  to  build  or  purchase  a  chapel, 
and  for  the  support  of  the  minister,  being  adjudged  void  (a),  the 
next  question  was,  as  to  the  effect  of  the  ultimate  bequest  of  the 
residue  to  such  charitable  uses,  as  the  testatrix's  executors  should 
think  proper;  and  Sir  JVUHam  Grant,  M.  R.,  thus  expressed 
himself,  ^  I  have  been  a  good  deal  embarrassed  as  to  the  ultimate 
bequest  of  the  residue,  to  be  appUed  by  the  executors  in  general 
charitable  purposes.  Standing  by  itself,  the  bequest  of  a  residue 
to  be  employed  in  such  charitable  purposes  as  the  executors  shall 
think  proper,  is  a  good  bequest ;  supposing  it  legal  to  do  as  the 
testatrix  had  directed,  and  a  residue  had  been  left  after  those 
purposes  were  answered,  there  would  have  been  a  good  bequest 
of  it;  therefore  the  question  is,  whether  the  ulterior  bequest  is 
to  fiul,  beause  the  prior  bequest  cannot  take  efiect  ?  If  it  could 
be  reduced  to  any  certainty,  how  much  would   have    been 


(z)  Supra,  p.  1171 ;  6  Yes.  404;      p.  1142;  Mitfordy.  Reynolds,  1  FhL 
see  alBo  AtL  Qen.  v.  Davies,  9  Yes.      185 ;  Thompson  v.  Thanqtson,  I  Col. 
595 ;  rapno,  p.  II 72,  and  AU.  Oen.  v.      398. 
Hmxman,  2  Jac  k  Walk.  270,  supra,         (a)  Supra,  p.  1 172. 
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Chariuble  be-  employed  by  the  executors  for  the  other  purposes,  the  residue 
un^idnt^  bi  ^^SJ^^  *o  ^  employed  under  this  last  direction :  viz.  for  charitable 
theamoont.  purposes  generally.  I  have  considered  whether  that  can  be 
ascertained  by  a  reference  to  the  Master,  to  see,  how  much 
would  hf^ve  been  sufficient  for  this  chapel :  but  upon  considera- 
tion, it  is  impossible  to  give  any  direction  that  would  not  be 
vague  and  indefinite,  to  a  degree  almost  ridiculous :  an  inquiry, 
what  they  might  have  employed  for  building  a  chapel,  without 
knowing  what  kind  of  chapel:  the  testatrix  having  given  no 
ground  to  ascertain  what  kind  of  chapel;  no  locality;  it  is 
impossible  to  firame  any  direction,  that  would  enable  the  Master 
to  form  any  idea  upon  it  If- she  had  even  pointed  out  any  par- 
ticular place,  that  might  have  furnished  some  ground  of  inquiry, 
as  to  what  size  would  be  sufficient  for  the  congregation  to  be 
expected  there.  But  this  is  so  entirely  indefinite,  that  it  is  quite 
uncertain  what  the  residue  would  have  been,  and  therefore  it  is 
void  for  that  uncertainty.  She  had  no  view  to  any  residue,  but 
a  residue  to  be  constituted  by  actually  building  a  chapeL  She 
contemplated  no  residue  but  with  reference  to  that  It  is  im- 
possible to  ascertain  it  in  the  only  manner  in  which  she  meant 
it  to  be  ascertained.  It  is  impossible  for  the  Court  to  apply  it 
Therefore  the  whole  of  the  disposition  b  void*" 


2.  Charitable 
beqnetts  Toid 
for  the  uncer- 
tain or  indefi- 
nite purpose. 


2.  Of  those  cases  void  for  the  uncertain  or  indefinite  character 
of  the  charitable  purpose  expressed  by  the  testator,  the  first  case 
is  Browne  v.  leall  (b).  There  Balph  Bradley y  by  will,  in  1788^ 
directed  the  proceeds  of  certain  trust  monies  to  be  firom  time  to 
time  for  ever  applied  by  bis  trustees,  '^  in  the  purchasing  of  such 
books  as,  by  a  proper  disposition  of  them  under  the  following 
directions,  may  have  a  tendency  to  promote  the  interests  of 
virtue  and  religion,  and  the  happiness  of  mankind,  the  same  to 
be  disposed  of  in  Great  Britain,  or  in  any  other  part  of  the 
British  dominions ;  this  charitable  design  to  be  executed  by  and 
under  the  direction  and  superintendency  of  such  persons,  and 
under  such  rules  and  regulations,  as  by  any  decree  or  order  of 
the  High  Court  of  Chancery,  shall  fi-om  time  to  time  be  directed 
in  that  behalf:"  and  Lord  Thurlow  determined  that  the  bequest 
was  too  indefinite  for  the  Court  to  execute. 

The  next  case  is  Morice  v.  The  Bishop  of  Durham  (c).  In  thai; 
case,  Ann  Crackerode,  by  her  will,  in    1801,  bequeathed  the 


(b)  Cited  in  note  7  Ves.  50 ;  see  per  Lord  Sldon^  10  Ves.  27, 

(c)  9  Yes.  399 ;  10  Yes.  522, 539. 
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residue   of  her  personal  estate  to  the  Bishop  of  Durhamy  his  charitable  be- 
executors,  &c.  upon  trust  to  pay  her  debts,  I^acies,  &c,  and  to  JS^^J^rtoilT 
dispose  of  the  ultimate  residue  to  such  objects  of  benevolence  and  or  indefinite 
liberality,  as  the  Bishop  of  Durham  should  most  approve  of;  and  ^™^P^^' 
she  appointed  him  her  sole  executor.     The  bill  was  filed  by  the 
next  of  kin,  praying,  among  other  things,  that  the  residuary 
bequest  might  be  declared  void.     Sir  William  Grants  M.  R.,  in 
the  course  of  his  judgment,  said,  that  it  was  then  settled,  that 
where  a  charitable  purpose  was  expressed,  however  general,  the 
bequest  should  not  fail  on  account  of  the  uncertainty  of  the  object, 
but  the  particular  mode  would  be  directed  by  the  King  in  some 
casesi,  in  others  by  the  Court;  that  the  word  '^  charity,"  in  that 
Court  derived  its  signification  chiefly  firom  the  statute  otJEUza^ 
beth  (d);  and  he  proceeded  thus:  **  Those  purposes  are  consi- 
dered charitable,  which  that  statute  enumerates,  or  which  by 
analogies  are  deemed  within  its  spirit  and  intendment;  and  to 
some  such  purpose  every  bequest  to  charity  generally  shall  be 
applied.     But  it  is  clear  liberality  and  benevolence  can  find  num- 
berless objects,  not  included  in  that  statute,  in  the  largest  con- 
struction of  it     The  use  of  the  word  'charitable'  seems  to  have 
been  purposely  avoided  in  this  will,  in  order  to  leave  the  Bishop 
the  most  unrestrained  discretion.     Supposing  the  uncertaiuty  of 
the  trust  no  objection  to  its  validity,  could  it  be  contended  to  be 
an  abuse  of  the  trust  to  employ  this  fund  upon  objects,  which  all 
mankind  would  allow  to  be  objects  of  liberality  and  benevolence; 
though  not  to  be  said,  in  the  language  of  this  Court,  to  be  objects 
also  of  charity?  By  what  rule  of  construction  could  it  be  said,  all 
objects  of  liberality  and  benevolence  are  excluded,  which  do  not 
fiill  within  the  statute  of  JEUzabethf  The  question  is,  not  whether 
he  may  not  apply  upon  purposes  strictly  charitable,  but  whether 
he  is  bound  so  to  apply  it?   I  am  not  aware  of  ftny  case,  in  which 
liie  bequest  has  been  held  charitable,  where  the  testator  has  not 
either  used  that  word,  to  denote  his  general  purpose,  or  specified 
some  particular  purpose,  which  this  Court  has  determined  to  be 
charitable  in  its  nature.     All  the  cases  upon  that  subject  are  to 
be  found  in  the  report  of  Moggridge  v.  Thackwell  (e).     Browne  v. 
YeaU  {f\  I  should  have  thought  a  much  more  doubtful  case. 
There  was  ground  for  contending,  that  the  particular  purpose 
specified  was  charitable  in  itself  according  to  the  decisions  of  tliis 
Court;  and  it  was  described  by  the  testator  as  a  charitable  design. 


(S)  Stat  43,  ch.  4.  (/)  Last  page, 

(e)  7  Yes.  36,  mpruy  p.  1194. 
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Charitable  be-  But  here  there  is  no  specific  purpose  pointed  out,  to  which  the 
tTe^^cirttiS^  residue  is  to  be  applied:  the  words  'charity'  and  'charitable' 
orindeAnite  *  do  not  occur:  the  words  used  are  not  synonymous:  the  trusts 
pnrpose.  ^^^  |^  completely  executed,  without  bestowing  any  part  of 

this  residue  upon  purposes  strictly  charitable.  The  residuej 
therefore,  cannot  be  said  to  be  given  to  charitable  purposes; 
and,  as  the  trust  is  too  indefinite  to  be  disposed  of  to  any  other 
purposes,  it  follows,  that  the  residue  remains  undisposed  oft  and 
must  be  distributed  amongst  the  next  of  kin  of  the  testatrix,** 
The  cause  was  subsequently  brought  before  Lord  JEldan,  C, 
upon  an  appeal  from  the  decision  of  Sir  William  Grants  M.  B.^ 
who  confirmed  the  decree,  and  in  the  course  of  his  judgment 
observed:  ^  The  only  case, 'decided  upon  any  principle,  that  can- 
govern  this,  is  Browne  v.  Yeatt;  which  applies  strongly.  I  do 
not  trust  myself  with  the  question,  whether  the  principle  was 
well  applied  in  that  instance :  but  the  decision  fumbhes  a  prin- 
ciple, which  the  Court  must  endeavour  well  to  apply  in  cases 
that  occur:  I  do  not  hesitate  to  say,  I  entertain  doubt,  not  of 
the  principle,  upon  which  that  case  was  decided,  but  whether  it 
was  well  applied  in  that  instance.  But  the  question  is;,  whether, 
according  to  the  ordinary  sense,  not  the  sense  of  the  passages 
and  authors  alluded  to,  treating  upon  the  great  and  extensive 
sense  of  the  word  '  charity '  in  the  Christian  religion,  this  tes- 
tatrix meant  by  these  words  to  confine  the  defendant  to  such 
acts  of  charity  or  charitable  purposes  as  this  Court  would  have 
enforced  by  decree,  and  reference  to  a  master.  /  do  not  tkifA 
that  was  the  intention;  and,  ifnot^  the  intention  is  too  indefinite, 
to  create  a  trust.  But  it  was  the  intention  to  create  a  trust; 
and  the  object,  being  too  indefinite,  has  fiiiled.  The  consequence 
of  law  is,  that  the  bishop  takes  the  property  upon  trust  to  dispose 
of  it,  as  the  law  will  dispose  of  it ;  and  not  for  hb  own  benefit, 
or  any  purpose  thb  Court  can  efiectuate.  I  think,  therefore, 
this  decree  is  right.** 

So  in  James  v.  Allen  (g)^  EKjah  Waring^  by  his  will,  gave  the 
residue  of  his  personal  property  to  the  defendants  WilUam  Alkn^ 
Joseph  JUeny  and  fFHUam  Mathews^  (whom  he  appointed  hb 
executors,)  and  to  their  executors  and  administrators,  in  trust  to 
be  by  them  applied  and  disposed  of  for  and  to  such  benevolent 
purposes,  as  they,  in  their  discretion,  might  unanimously  agree 


(g)  3  Mer.  17;  EUis  v.  Selby,  7      and  1   Keen,  274,  note;    Nash  v. 
Sim.  352;  1  M^I.  &  Cr.  286,  and      Morley,  5  Be^^y.  177. 
Williajns  v.  Kershaw,  cited  lb.  293, 
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OD«  Sir  WiUiam  Graady  M.  R.,  decided^  that  the  bequest  was  void  chantitUe  be- 
for  uncertunty.     His  Honor  observed;  "I  certainly  did  not  qawtsYoidfor 

^  •'  tD6  unoertain 

oonceire,  that  in  the  case  of  MarieeY.  The  Bishop  of  Durham  (h),  m  indefioite 
it  was  merely  by  the  addition  of  the  word  *  liberality)'  that  the  P"y^ 
««  «.  Jd^  u«e««n.  .»d  ft»rfi.,  i«.p2  ^  l»tog 
earned  into  execution*  *  Liberality '  is,  no  doubt,  distmguish* 
aUe  firom  '  benevolence,'  but  benevolence  is  also  distinguishable 
from  ^  chari^.'  For  although  many  charitable  institutions  axe 
very  properiy  called  ^  benevolent/  it  is  impossible  to  say,  that 
every  object  of  a  man's  benevolence  is  also  an  object  of  lus 
charity.  Nor  do  I  see  how  the  required  concurrence  of  three 
persons  in  the  selection  of  the  objects  does,  by  any  necessity, 
exclude  the  appropriations  of  the  pfoperty  to  purposes  very  de- 
ferent from  any  that  are  specified  in  the  statute  of  Queen  EUza- 
beOi  (i),  or  that  have  been  held  to  be  within  the  analogies  of  that 
statute.  In  the  case  before  referred  to,  it  was  attempted,  in  the 
aigument  on  the  appeal,  to  maintain,  that,  although  the  bequest 
diould  be  held  to  be  void,  so  &r  as  it  was  made  for  purposes  of 
'  liberality,'  yet  it  ought  to  be  considered  as  good,  in  so  fisu:  as 
it  was  for  purposes  of  ^  benevolence;'  which  last  word,  it  was 
saidf  was-  equivalent  to  ^  charity.'  The  Lord  Chancellor  does 
not  say,  that  there  could  not  be  proportional  division,  where  a 
bequest  was  in  part  only  for  a  charitable  purpose,  as  in  the 
Attorney  (general  v.  Doyley  (j),  but  holds  generally,  that  no 
charitable  purpose  was  sufficiently  expressed*  In  that  case,  as 
in  this,  the  whole  property  might,  consistently  with  the  words  of 
the  vrill,  have  been  appUed  to  purposes  stricdy  charitable.  But 
the  question. is,  what  authority  would  this  Court  have  to  say^ 
that  the  property  must  not  be  appUed  to  {>urpo6e8,  however 
benevolent,  unless  they  also  came  vrithin  the  technical  deno- 
mination of  charitable  purposes?  If  it  might,  consistendy  vrith 
the  will,  be  applied  to  other  than  strictly  charitable  purposes^ 
the  trust  is  too  indefinite  for  the  Court  to  execute.  I  see  no 
substantial  difierence  between  this  case  and  the  former,  and 
therefore  consider  the  point  as  already  decided,  though  if  it  were 
still  open,  I  should  not  entertun  any  doubt  on  the  question." 

Again,  in  the  more  recent  case  of  (hnmanney  v.  Butcher  (A), 
Buekeridge  Ball  Achoorth,  after  giving  various  legacies  to  indi- 
vidual%  and  public  charities,  directed  his  books,  jewels,  plate 
and  fiimiture  to  be  sold,  and  desiring  his  linen  might  be  divided 

(A)  9  Ves.  399,  tuproy  p.  1238.  7  Yes.  58,  note.  - 

(0  SUt.  43.  (A)  1  Turn.  260. 

CO  4  Yin.  ab.  485 ;  2  £q.  ab.  194 ; 
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Gharitftble  be-  amoDg  his  servaDts,  to  whom  he  also  gave  mounuDg,  concladed 
JLTM^mfr  ^^  ^^•^  ^^'  **  I  desire  to  be  given  to  Mr.  JJfiw,  Mr.  Gearye 
or  iDdefinite  JEJUs,  Mr.  Bates,  and  Mr.  Sutherkmd,  and  to  my  two  execators, 
purpoie.  £^^  guineas  each  for  a  ring,  as  a  token  of  remembrance ;  in  case 

there  is  any  money  remaining^  I  should  wish  it  to  be  given  in 
private  charity,^  Upon  a  reference  made  to  the  Master,  the  clear 
residue  of  the  testator's  estate  was  found  to  amount  to  more 
than  was  required  to  pay  his  debts  and  legacies.     Sir  ThsnuLS 
Plumer,  M.  B.j  after  deciding  that  the  executors  did  not  take 
beneficially,  proceeded  thus :  ^^  My  opinion  is,  that  the  testator 
was  adverting  to  that  which  he  has  directed  to  be  converted  into 
money,  and  that  the  clause  in  question  does  not  comprehend 
the  general  residue,  but  must  be  considered  as  applying  to  the 
residue  of  the  produce  of  those  articles,  which  the  testator  has 
directed  to  be  sold,  after  providing  for  the  payments  which  are 
ordered  to  be  made.     Supposing  that  to  be  the  case,  it  remains 
to  be  considered  whether  the  Crown  is  to  distribute  this  sum,  or 
whether  it  belongs  to  the  next  of  kin.     The  amount  is  small, 
but  the  principle  is  considerable :   it  appears  to  me  that  this  case 
falls  within  the  principle  of  the  cases  cited,  in  which  there  is  no 
object  Bu£5ciently  definite  to  give  the  Crown  jurisdiction,  or  to 
enable  the  Court  to  execute  the  trust   There  is  no  case,  in  which 
private  charity  has  been  made  the  subject  of  disposal  in  the  Crown, 
or  been  acted  upon  by  this  Court.     The  charities  recognised  by 
this  Court  are  public  in  their  nature,  they  are  such  as  the  Court 
can  see  to  the  execution  of.    In  this  case  the  difierence  is 
obvious;  if  a  party  is  to  execute  the  purpose  of  this  testator,  he 
cannot  give  to  public  charities ;  the  disposition  must  be  confined 
to  private  charity.     In  what  respect  does  private  charity  difier 
firom  benevolence?    Assisting  individuals  in  distress  is  private 
charity,  but  how  can  such  a  charity  be  executed  by  the  Court, 
or  by  th^  Crown.     In  all  cases  the  general  principle  is,  that  the 
trust  must  be  of  such  a  tangible  nature,  as  that  the  Court  can 
deal  with  it;  when  it  is  mixed  up  with  general  moral  duty,  it  is 
not  the  subject  of  the  jurisdiction  of  a  Court  of  Justice.     Private 
charity  is  in  its  nature  indefinite ;  how  can  it  be  controlled,  how 
can  it  be  carried  into  execution;  as  a  general  purpose  of  charity, 
the  object  of  this  testator  cannot  be  carried  into  execution;  as  a 
trust,  it  is  not  sufiiciently  specific  or  definite.    The  sum  in  ques- 
tion must,  therefore,  go  to  the  next  of  kin.     With  respect  to  the 
case  of  Legge  v.  AsgUl  (/),  the  testatrix  in  that  case,  in  the  body 

(0  Turn,  k  Bus.  265,  in  noUs ;  vid  see  4  Russ.  369,  per  Sir  John  Leachy  M.  R. 
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of  her  will^  si^  *  I  believe  there  will  be  saf&cient  money  left  chtritable  be- 
to  pay  my  funeral  expenses;'  and  in  the  codicil  she  uses  the  S^*"^^^^ 
expression,  *  If  there  is  money  left  unemployed,  I  desire  it  may  or  indefinite 
be  given  in  charity/    In  the  will,  the  word  'money'  must  have  P"^'^*^' 
referred  to  the  general  residue,  because  it  was  out  of  the  general 
residue  that  the  ftmeral  expenses  must  be  paid ;  and  it  could  not 
be  doabtedj  but  that  the  same  word  in  the  codicil  must  have 
reference  to  the  same  subject." 

Agun,  in  Vesey  v.  Jamsan  (m\  John  Fesey  gave  the  residue 
of  his  estate  to  his  executors,  upon  special  trust  and  confi- 
dence^ nevertheless,  to  apply  and  dispose  of  the  same  in  or 
towards  such  charitable  or  jmbUc  uses  or  purposes,  person  or 
persons^  or  otherwise,  as  he  might,  by  any  codicil  or  codicils 
to  that  his  wUI,  or  by  memorandums  in  his  own  handwriting, 
direct  or  appoint,  and  as  the  laws  of  the  land  would  admit 
of;  and,  in  de&ult  of  any  such  directions,  or  appointments,  then, 
as  to  the  whole  residue,  or  in  case  of  any  such  directions,  or 
appointments,  and  the  same  should  not  be  an  entire  disposition 
(^  such  residue,  then,  as  to  such  part  of  such  residue  concerning 
which  no  such  direction  or  appointment  should  be  made,  tqwu 
trust,  to  pay  and  apply  the  same  in  or  towards  such  charitable  or 
pubUc  purpose^,  as  the  laws  of  the  land  would  admit  of,  or  to  any 
person  or  persons^  and  in  such  shares  and  proportions,  sort, 
manner  and  form,  so  as  his  executors,  or  the  survivor  of  them,  or 
the  executois  or  administrators  of  such  survivor,  should,  in  their 
or  his  discretion,  will  and  pleasjare,  think  fit,  or  as  they  should 
think  would  have  been  agreeable  to  him,  the  said  testator,  if 
living,  and  as  the  laws  of  the  land  did  not  prohibit  but  admit  of* 
The  testator  never  by  any  codicil  or  memorandum  specified  any 
purpose,  to  which  the  residue  was  to  be  applied.    The  plaintiiF, 
as  next  of  kin,  claimed  the  residue  as  undisposed  of;  and,  on    . 
behalf  of  the  Attorney  General^  it  was  insisted,  that  it  must  be 
applied  to  charitable  purposes,  under  the  direction  of  the  Court, 
pursuant  to  the  wishes  of  the  testator.    Sir  John  I.,eajchj  V.  C,  in 
determining  the  bequest  void,  observed,  ^  In  the  event  of  no 
appointment  of  this  residuary  estate  by  the  testator  himself  he 
has  given  it  to  trustees  to  dispose  of  it  at  their  wUl  and  pleasure, 
either  for  charitable  purposes  or  public  purposes,  or  to  any  person 
or  persons,  in  such  shares  and  proportions,  sort,  manner  and 
ibrm,  as  they  in  their  discretion  shall  think  fit,  and  the  laws  of 
the  land  shall  not  prohibit*     It  is  in  eflfect  a  gift  in  trust,  to  be 


(m)  1  Sim.  &  Stu.  69. 
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Chariuble  be*  absolutely  dispoBed  of  in  any  manner  that  the  trustees  think  fit, 
aoetts  Toid  for  ^jji^h  is  consistent  with  the  laws  of  the  land,  and  so  that  it  be 
or  iDdefinite  not  applied  for  their  own  use  and  benefit.  The  testator  has  not 
porpoee.  fixed  upon  any  part  of  this  property  a  trust  for  a  charitable  use, 

and  I  cannot  therefore  devote  any  part  of  it  to  charity.  He  has 
^▼en  it  to  the  trustees  expressly  upon  trust;  and  diey  cannot 
therefore  hold  it  for  their  own  benefit  The  necessary  conse- 
quence is,  that  the  purposes  of  the  trust  being  so  general  and 
undefined,  that  they  cannot  be  executed  by  this  Court,  they 
must  fiul  altogether,  and  the  next  of  kin  become  entitled  to  the 
property.  The  case  of  Mtnice  v.  Bishop  ofDurham,  is  precisely 
in  point"  (n). 

In  Kendall  ▼•  Granger  (o),  the  bequest  was  of  personalty  to 
trustees  to  be  applied  for  the  relief  of  domestic  distress,  assisting 
indigent  but  deserving  individuals,  or  encouraging  undertakings 
of  general  utility.  Lord  Lanffdak,  M.  R.,  on  the  authority  of 
the  decided  cases,  held  that  this  was  not  a  trust  which  could 
be  carried  into  efiect  as  a  charitable  purpose:  his  Lordship 
observing  that  the  words  **general  utility,"  are  so  large,  that 
they  comprehend  purposes  which  are  not  charitable,  and,  com- 
prising purposes  which  are  not  charitable,  the  trustees  have  an 
option  to  apply  them  to  purposes  which  are  not  charitable,  and, 
consequently  to  divert  the  trust  fimd  firom  those  purposes  which 
this  Court  is  in  the  habit  of  considering  charitable. 

Lastly,  in  WUUame  v.  Kershaw  ( />),  a  testator  directed  his  trustees 
to  apply  the  residue  of  his  personal  estate,  to  and  for  such  bene- 
volent charitable  and  religious  purposes,  as  they  in  their  dis- 
cretion should  think  most  advantageous  and  beneficial,  and  for 
no  other  use,  intent  or  purpose.  Sir  C.  Pepys^  M.  B.,  held  the 
bequest  void  fi>r  uncertainty. 

(n)  See  FowUr  ▼.  CkarUke^  1  Boss,  mpro,  p.  189. 
&  M.  232,  and  Hqffman  v.  Hankey^         (p)  6  Beav.  800. 
8  Myl.  &  K.  876,  where  the  bequests         (p)  6  CI.  &  Fin.  Ill;  see  also 

were  void  for  uncertaintj,  but  no  MUler  y.  Rowtm,  lb.  99 ;  PUkhigtim 

charitable   purpose  was   intimated,  v.  Baugheff^  12  Sim.  114. 
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CHAPTER  XX, 

Of  Interest  upon  Legacies. 

INTEREST  is  payable  on  money  in  general^  on  the  ground  of 
delay  in  liquidation  of  the  principal:  so  also,  with  respect  to 
legacies,  it  may  be  stated  as  a  general  rule,  that  it  is  payable  on 
them  from  the  time  at  which  the  principal  becomes  actually  due. 
The  first  inquiry  therefore  is  when  the  principal  of  the  legacy 
becomes  payable ;  and  upon  this  subject  the  reader  is  referred^ 
in  connection  with  the  discussions  in  the  present  chapter,  to  the 
second  section  in  the  fourteenth. 

Specific  lq;acies  are  considered  as  severed  fix>m  the  bulk  of  the 
testator's  property  by  the  operation  of  the  will,  from  the  death-  of 
the  testator;  and  as  specifically  appropriated,  with  their  increase 
and  emolument^  for  the  benefit  of  the  legatee  from  that  period : 
so  that  interest  is  computed  on  them  from  the  death  of  the 
testator:  and  it  is  immaterial  whether  the  enjoyment  of  the 
principal  is  postponed  by  the  testator  to  a  fiiture  period,  or  not 

With  respect  to  general  legacies,  the  law,  for  convenience,  has 
prescribed  the  general  rule,  that  where  no  time  of  payment  is 
named  by  the  testator,  and  in  the  absence  of  any  intention  to  be 
inferred  from  the  will  itself,  such  general  legacies  shall  be  raised 
and  satisfied  out  of  the  testator's  personal  estate,  at  the  expiration 
of  one  year  next  after  his  death ;  from  which  period,  if  the  exe- 
cutor omit  to  pay  the  principal,  the  legatees  will  be  entitled  to 
interest  (a),  though  actual  payment  within  that  time  may  be 
impracticable  {h).  But  where  the  Court  has  decreed  a  legacy  to 
be  a  satisfaction  of  a  debt,  the  Court  gives  interest  always  from 
the  testator^s  death  (c). 

Annuities,  as  before  stated,  in  the  absence  of  any  direction  in 
the  will  to  the  contrary,  commence  firom  the  death  of  the  testator, 
and  the  first  payment  becomes  due,  unless  otherwise  directed  {d). 


(a)  Barrmgtm  v.  Tristram^  6  Yes.  (6)    Wood  v.  PeMyrty  18  Yes. 

d46;  SUweU  v.  Bernard,  ib.  539;  833. 

Peanan  v.  Pearson,  I  Scho.  &  Lef.  (c)  Clark  v.  Sewell,  3  Aik.  98. 

10;    Gibson  v.  Bod,  7  Yes.  96;  10  (d)  As  in  Houghton  v.  Franklin^ 

Ib.  383.  1  Sim.  &  Stu.  390. 
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at  the  end  of  the  year  (e)  from  that  event ;  so  that  if  interest 
upon  the  arrears  of  the  annuity  be  payable  at  all,  it  must  be 
computed  from  the  year's  end.  The  rule  is  otherwise  with 
respect  to  a  general  legacy  bequeathed  for  life;  for^  that  not 
being  payable  out  of  the  assets  before  the  end  of  the  year  from 
the  death,  no  interest  will  be  due  thereon  until  the  expiration  of 
the  second  year  (/)•  But  the  case  is  otherwise  where  a  residue 
is  given  for  life  (^)* 

Where  the  time  of  payment  of  general  legacies  U  fixed  by  the 
testator;,  as  for  instance,  when  the  legatee  shall  attain  twenty-one, 
or  at  auy  other  definite  period  {gq),  the  l^atees  will  not,  in 
general,  be  entitled  to  interest  before  the  arrival  of  that  period  (A), 
for  the  reason  before  noticed,  that  interest  can  only  be  due  when 
there  is  delay  in  payment  of  the  principal;  and  l^atees  will 
nevertheless  be  entided  to  interest  from  the  time  appointed  for 
the  payment  of  the  principal,  though  their  legacies  be  chaiged 
upon  a  dry  reversion  (t).  The  rule  is  different  where  the  bequest 
is  of  a  residue  (^j). 

But  the  rule  respecting  allowance  of  interest  on  ^^nero/ legacies 
only  from  the  period  named  by  the  testator  for  the  payment  of 
the  principal,  is  subject  to  exceptions :  for  instance,  where  the 
legatee  is  a  child  (A)  of  the  testator,  or  one  towards  whom  he  has 
placed  himself  tn  loco  parentis  (Q,  and  no  maintenance  given  by 
the  testator:  this  exception  however  is  not  extended  in  favour  of 
the  widow  (iw),  the  natural  child  («),  the  grandchild  (4  or 
niece  (p)  of  the  testator,  nor  even  to  a  legitimate  child  of 
the  testator,  or  one  towards  whom  he  has  placed  himself  tn 
loco  parentis,  if  maintenance  or  interest  be  given,  though  less 
than  the  usual  rate  (jj);  which  usual  rate  is  421  per  cent  (r), 


(e)  Gibson  v.  Bott,  7  Ves.  89, 
iMfra,  and  see  Chap.  XTV.  sect.  n. 
p.  856. 

(J)  See  Oibson  v.  Bott,  7  Ves.  96. 

(jg)  Angerstein  v.  Martin^  Turn.  & 
Bus.  232 ;  Hewitt  Y.  Morrity  lb.  241. 

(gg)  See  Frost  v.  Capdy  2  Beav. 
184. 

(A)  Pre.  Ch.  837. 

(0  JJoyd  V.  WHUcans,  2  Atk.  IDS, 
ii^fra;  Dame*  v.  Dames^  Pan.  Exch. 
Rep.  87;  Heath  v.  Perry,  3  Atk, 
101 ;  Freeman  v«  Simpson^  6  Sim.  75. 

(J)  NickoUa  V.  Osborne,  2  P. 
Wm8.419. 


(A)  Indedon  v.  Norfhcotey  8  Atk. 
430,  438. 

(0  Acherky  v.  Vernon,  1  P.  Wms. 
783 ;  HiU  v.  HiU,  3  Yes.  &  Bea.  183. 

(m)  Lovmdes  v.  Lowndes^  15  Yes. 
801. 

(»)  Ibid. 

(p)  HaughUm  v.  Harrison,  2  Atk. 
829 ;  Lomax  v.  Lomax,  11  Yes.  48. 

(jo)  Crickett  v.  DMy,  3  Yes.  10. 

{q)  Long  V.  Lang,  3  Yes.  286, 
note. 

(r)  Treves  v.  Townshend,  I  Bro. 
C.  C.  384.      . 
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except  under  special  circumstances  {s)^  and  that,  notwithstanding 
the  legacies  be  in  colonial  currency  {f)^  but  subject  to  some 
exceptions  («). 

The  preceding  rules  and  their  various  exceptions,  with  the 
subjects  in  immediate  connection  with  them,  will  be  discussed  at 
laige  under  the  following  arrangement: 

Sect.  I.    Of  interest  on  specific  legacies. 

Sbct.  II.  Of  interest  on  general  legax^ies  where  time  of 

payment  is  not  named  by  testator. 

1. — Where  the  legacy  is  a  gross  sum^  and  principal 

given, 
2. — Where  only  a  life  interest  is  given. 

Sect.  III.  Of  interest  on  legacies,  where  the  legatee  is  ^^^e   </c  ^  ^ 

a  chXId  of  the  testator,  or  one  towards 
whom  he  has  placed  himseK  in  loco  pa- 
rentis;  and, 

Sect.  IV.  Of  interest  on  general  legacies,  where  time  <^  ^  i/^  <^  ^ 

of  pa3rment  is  named  by  testator. 

1. — Where  the  legatee  is  a  cliild  of  the  testator,  and 

maintenance  is  not  given. 
2. —  Where  nfointenance  or  interest  is  expressly  given, 

and  the  amount  or  rate  specified. 
3.^^Where  given  generally,  but  amount  or  rate  not 

specified. 
A.^Where  the  maintenance  is  left  to  the  discretion  of 

.    trustees. 
5. — Where  the   legatee  is  one   towards   whom  the 

testator  has  placed  himself  in  loco  parentis.  ' 

Sect.   V.   Of  interest  where  legatee  is  the  widow, 

natural  child,  grandchild,  niece,  or  other 
stranger. 


(«)  Bate  ▼.  Scalee,  12  Yes.  402;         (tc)  Baymond  y.  Brodbelt,  6  Yes. 
Ibid.  127 ;  11  lb.  92, 5SL  199. 

(0   Baurhe  y.  Bickettt,  10  Yes. 
330. 
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1. —  Where  the  widow. 

2, — Where  a  tuOural  child, 

3. — Where  grandchUd,  niece,  or  other  ttranger. 

A. —  Where  the  Ugaieea  are  ffrandehUdren,  or 
cmy  tdher  clfiss  of  atrangeri  to  the  testator, 
€md  tKe  legaeiea  are  given  over,  vpoK  a 
eontinffettcy,  to  others  whose  consent  cannot 
be  obtaiaed. 
B. — Where  such  consent  can  be  obtained. 
C. — Where  the  legacies  are  not  given  over  to 
others,  biU  Ae  legatees  compose  a  class  all 
or  some  of  whom  must  absolvtelg  take  the 
fund. 

Sect.  VI.  Of  interest  where  the  legacy  is  contingent 
or  payable  in  futuro,  and  though  the 
interest  is  not  expressly  given,  an  intention 
to  ^ve  it,  in  the  shape  of  maintenance, 
fairly  inferrible. 

Sect.  VII.  Of  interest  when  given  by  immediate 
bequest  for  maintenance,  and  the  parent 
of  abUity  to  maintain  the  child,  not 
allowed  to  be  so  applied,  except, 

1. —  Where  to  refuse  its  application  would  work  a 

hardship  orn^ustiee. 
2. — Where  the  maintenance  or  interest  a  gift  to  the 

parent  to  be  applied  for  the  children^  hen^fiL 
3. — Where  not   a  botmty    to   the  ^Udren,  bat   ix 

execution  of  a  trust  in  contract. 

Sect.  YIII.  Of  interest  allowed  as  maintenance  of  an 
iniant  under  11  Geo.  4  and  1  Wm.  4, 
c.  65,  s.  32. 

Sect.  IX.  From  what  time  interest  on  legades 
allowed  as  maintenance. 

Sect.  X.  Of  interest,  where  a  particular  or  iresiduary 
fund  is  given  upon  a  contingency,  so  that 
the  intermediate  interest  is  undisposed  of. 
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L — Where  there  is  a  premaus  Ufe  estate. 
2. — Where  there  is  not. 

Sect.  XL  Of  interest,  where  a  particular  or  residuary 

fond  is  given  by  immediate  bequest,  with 
a  oondition  to  devest  it  upon  a  contin- 
genpy  with  a  limitation  over  to  another. 

Sbctt.  XII.  Of  interest,  where  a  residue  is  given  so  as 

to  be  vested  immediately,  but  payable 
upon  a  fiiture  contingent  event,  with  a 
condition  devesting  it  in  favour  of  a 
legatee  over. 

Sect.  XIII.  Of  interest,  where  a  residue  of  personal 

estate  consisting  of  a  mixed  fund,  is 
given  to  one  for  life,  and  after  his  death 
to  one  or  more  persons  in  remainder,  and 
herein 

1. — Where  the  residue  is  gioen  to  trustees  m  trust  to 
convert  and  invest  it,  there  being  no  trust  far 
accumulatunu 

2. — Where  there  is  neither  express  trust  to  convert,  nor 
trust  for  accumulation. 

3. — Where  there  is  a  trust  to  convert  and  incest  the 
produce  in  real  estate  to  be  settled  on  one  for  Kfe^ 
with  remainders  ever,  and  no  trust  for  accumida" 
turnip  but  a  Section  to  apply  the  income  of  the 
funds  invested  until  laid  out  in  real  estate,  as 
the  rents  (if  the  real  estate  were  purchased), 
would  be  applied. 

4. — Where  ihere  is  such  a  trust  to  invest  in  real 
estate  to  be  so  settled,  with  a  trust  for  accumu^ 
lotion  until  investment  in  real  estate^ 

S.'^Where  there  is  no  trust  for  conversion  of  the 
residue  but  it  is  to  be  enjoyed  in  specie. 

Sect.  XIV.  Of  interest  on  annuities. 

Sect.  XV.  Of  the  rate  or  qmntum  of  interest  allowed 

on  legacies;   and  herein,  of  legacies  in 
colonial  currency. 
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Interest  on  tpe.  Sect.  I.  Of  interest  OH  5p^ctVfc  legacies. 

cific  legacies.  r     J  G 

The  law  considers  specific  legacies  as  severed  from  the  bulk 
of  the  testator's  property,  by  the  operation  of  the  will,  from  the 
testator's  death,  and  widi  their  increase  {z)  and  emolument  spe- 
cifically appropriated  for  the  benefit  of  the  legatee  firom  that 
period;  so  that  interest  is  computed  on  them  fix>m  the  death 
of  the  testator,  and  it  is  immaterial  whether  the  enjoyment  of  the 
principal  is  postponed  by  the  testator  or  not 

In  the  case  of  Sleech  v.  7%onn$r^oft,  before  stated  (a),  Sir  Thomas 
Clarke,  in  deciding  that  the  bequest  of  India  bonds  was  not 
specific,,  ordered  that  the  Master  should  compute  the  interest 
which  they  would  have  carried  firom  a  year  fix>ra  the  testator^s 
death,  because  he  considered  them  as  a  bequest  of  quantity  only; 
for  if  they  were  specific,  it  would  be  fix>m  the  death. 

So  also  in  Barrington  v«  Tristram^  before  also  stated  (6),  Lord 

EldaUf  at  the  conclusion  of  his  judgment  respecting  the  bequest 

of  the  6,00021  three  per  cents,  given  in  trust  for  the  children  of 

.  Mrs.  Tristram,  said,  '*This  being  a  specific  legacy  of  stock,  the 

dividends  are  due  for  maintenance  firom  the  death  "  (e). 

In  Apreeee  v«  Apreece  (d),  a  testator  gave  to  Robert  Farquhar 
and  his  wife  6021  each  for  a  ring.  Under  the  usual  direction  to 
compute  interest  on  all  such  legacies  as  carried  interest,  the 
Master  had  not  computed  interest  on  these  legacies  considering 
them  specific;  but  upon  a  motion  for  liberty  to  except  to  the 
Master's  report,  Lord  Eldon,  C,  clearly  held,  that  the  legacies 
were  not  specific;  and  that  the  legatees  therefore  were  entitled  to 
interest  within  the  terms  of  the  decree. 

In  Bristow  v.  Brist0w{e),  the  testatrix  gave  to  a  charity  the 
sum  of  1,70021  four  per  cents.,  standing  in  the  name  of  two 
trustees,  which  she  directed  to  be  paid  within  twelve  calendar 
months  after  her  decease.  The  stock  had  not  been  transferred, 
and  the  executors  had  received  two  half-yearly  dividends  on  the 
stock  which  had  accrued  during  the  twelve  months  which  elapsed 
since  the  testatrix's  death,  and  which  the  executors  claimed  as 
part  of  the  general  estate  on  the  ground  they  were  not  bound 
to  transfer  the  stock  until  the  end  of  the  twelve  months.  But 
■  Lord  LangdaJe,  M.  R.,  held  the  l^atees  entitled  to  the  dividends 
firom  th6  death. 

(z)  See  Jacqu£s  ▼.  Chambers^  2         (c)  See  also  flbicw  y.  Lord  Dart'- 

Col.  435.  numtk,  7  Ves.  147. 

(a)  Page  214 ;  2  Yes.  sen.  563.  (d)  1  Yes.  k  Bea.  S64. 

(b)  Page  48 ;  6  Yes.  345.  (e)  5  BeaT.  290. 


Sbct.  n.]  upon  Legaiies.  1251 

It  is  deemed  iinnecessasy  in  this  place  to  cite  more  cases  in  On  general  )e^ 
support  of  a  rule  so  well  establbhed  as  the  above;  but  they  fir*a<»» "»  *»»« 
will  incidentally  occur  in  prosecuting  the  subject  of  the  present  named, 
chapter. 

We  therefore  proceed  to  inquire,  when  interest  is  due  on 
general  legacies,  where  the  time  of  payment  is  not  appointed  by 
the  testator. 

Sect.  II.  Of  interest  on  general  legacies,  Whelre  time 
of  payment  is  not  named  by  testator. 

1.  Where  the  legacy  is  a  gross  sum,  and  the  principal  given.       1.  Wliere  l«. 

The  law,  as  was  observed  in  a  former  chapter  {e),  allows  the  ^^  ai^T^D* 
executor  one  year  from  the  death  to  ascertain  and  settle  the  cipalgi?eD4 
testator^s  affairs ;  and  it  presumes  that  at  the  expiration  of  that 
period,  and  not  before,  all  debts,  &c.,  have  been  satisfied,  and 
that  the  executor  is  able  to  apply  the  residue  among  the  lega-^ 
tee8(y).     Before  this  period,  therefore,  a  general  legacy  is  not 
considered  due,  nor  can  the  legatee  claim  it,  although  the  exe* 
CQtor  may,  if  he  thinks  fit,  pay  it  sooner :  so  that  no  interest 
accrues  due  for  delay  in  payment  of  the  principal,  until  after  the 
expiration  of  the  year  firom  the  death.      When,  therefore,  no        ' 
time  is  named,  and  in  the  absence  of  any  contrary  intention  to 
be  collected  firom  the  will,  as  the  legacy  itself  is  payable  at  the 
end  of  the  year  firom  the  testator's  death,  if  the  ^xecutor  do 
not  pay  it  then,  interest  becomes  due  to  the  l^^tee  from  that 
period. 

The  general  rule  is  stated  in  Sleech  v.  Thoringtony  before  men- 
tioned ;  and,  indeed,  it  is  annecessary  to  cite  cases  establishing 
a  rale  so  abundandy  proved  by  the  numerous  exceptions  to  it, 
which  will  be  discussed  in  the  ensuing  pages  of  the  present 
chapter.  In  the  case  of  Hutchin  v.  MantdngUm  {g)y  Lord  Thurhu> 
spoke  of  the  known  practice  of  the  Court  to  compute  interest 
upon  legates  firom  the  year's  end  after  the  testator's  death. 

In  the  case  of  Pearson  v.  Pearson  (A),  where  legacies  of  Bank 
stock  and  Government  stock  were  given  generally,  without  any 
time  of  payment  named,  to  Mrs.  Vicars  and  her  son,  one  of  the 
questions  was,  whether,  as  the  fund  was  productive,  interest  was 
not  payable  from  the  death ;  and  Lord  Redesdah  decided,  that 


(«)  Vol.  I.  Chap.  XIV.  p.  841.  (g)  1  Ves.  juti.  366,  mpra,  p.  604. 

(/)  See  Woody,  Penoyre^  1 3 Ves.  Qi)  1  Scfaoaies  &  Lefroy,  10. 

32^. 

VOL.  II.  X 
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On  gencna  !•-  it  iivas  Dot    In  the  icourae  of  his  judgment,  he  clearij  stated  the 
gacies,  no  tune  general  rule,  and  obeerved,  "  Whether  the  fund  bears  interest,  or 

not,  is  totally  immaterial  in  the  case  of  pecuniary  l^acies ;  I 

remember  a  case  of  Greemng  v.  Barkery  where  the  fund  did  not 
come  to  be  disposable  for  the  payment  of  legacies  till  near  forty 
years  after  the  death  of  the  testator,  and  yet  the  legacies  were 
held  to  bear  interest  from  the  year  after  the  testator's  death; 
and  the  Court  then  was  of  opinion,  that  it  wa?  a  general  settled 
and  fixed  rule,  that  pecuniary  legacies  bear  interest  from  the 
expiration  of  twelve  months,  if  there  should  at  any  time  be  a 
fund  for  the  payment  of  them;  and  that  in  case  the  fund  was 
productive  within  the  twelve  months,  all  the  intermediate  profits 
belonged  to  the  residuary  legatee.  The  executor  may  pay  the 
legacy  within  the  twelve  months,  but  he  is  not  compelled  to 
do  so;  he  is  not  to  pay  interest  for  any  time  within  the  twelve 
months,  although  during  that  time  he  may  have  received  in- 
terest :  but  if  he  have  assets,  he  is  to  pay  interest  from  the  end 
of  the  twelve  months,  whether  the  assets  have  been  productive 
or  not  (t). 

We  shall  here  further  add  the  case  of  Beckford  v.  Tdbin  (j\ 
which,  while  it  proves  the  rule  in  the  way  of  exception,  affords 
an  instance  where  the  intention  was  to  be  collected  from  the  will 
itself,  that  the  interest  should  be  paid  from  the  testator's  death, 
so  as  to  exclude  the  operation  of  the  rule. 

In  that  case.  Sir  James  Tobin,  by  codicil,  directed  certain 
trustees  named  in  his  will  (to  whom  he  had  bequeathed  4,0002.  to 
be  applied  in  such  manner  as  he  should  appoint),  to  apply  the 
4,000/.  to  the  uses  of  a  boy  named  Michael^  then  five  years  old, 
and  living  with  John  Tobm;  and  to  pay  the  expenses  of  his 
maintenance  and  education  out  of  the  interest  of  that  sum.  Upon 
a  question,  firom  what  period  interest  should  be  paid  upon  the 
legacy;  Lord  Hardwicke  determined,  that  the  legacy  should 
carry  interest  from  the  testator's  death;  observing,  that  as  no 
time  was  appointed  for  the  commencement  of  the  legatee's  main- 
tenance and  education,  they  were  to  be  considered  as  intended 
to  commence  from  the  testator's  death,  and  to  continue  through- 
out; and  that  unless  the  Court  made  such  construction  in  favour 
of  immediate  interest,  the  child,  in  case  he  died  within  the  year, 
would  have  no  maintenance;  and  as  no  person  could  in  such 


(t)    See  also  Wood  v.  Penoyre^         (J)  1  Yes.  sen.  308 ;  see  also  HiR 
13  Yea.  333,  per  M.  R.  ▼.  Hifi,  3  Yes.  &  Bea.  183. 
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apply  any  part  of  the  interest  for  the  benefit  of  the  legntee.  On  general  le. 
whoever  should  maintain  him  would  have  lost  their  money  (A).      SmS  "^  **"^ 

2,  Where  only  the  interest  for  life  is  given.  ?•  When  life 

Where  a  general  legacy  is  given  to  one  for  life,  with  remmnder  legacy  is  given. 
over  to  another,  the  case  is  otherwise ;  for  there,  the  interest  not 
being  payable  out  of  the  assets  until  the  end  of  the  year  fi-om  the 
death  of  the  testator,  no  interest  will  be  due  until  after  the  first 
payment  is  due,  which  will  be  at  the  end  of  the  second  year. 
This  was  laid  down  by  Lord  Eldouj  in  GibiOH  v.  Bott  ([),  stated 
in  a  future  page. 

Sect.  III.  Of  interest  on  general  legacies,  where  time 
of  payment  is  named  by  testator. 

We  pass  on  to  the  consideration  of  the  cases  of  ffeneral  (m)  <?«n«7l  l«g^- 
legacies,  wherein  a  time  of  payment  u  named  by  the  testator.   In  payment  ap- 
such  cases,  the  general  rule  is,  that  the  legacies  will  not  carry  P®"**®^ 
interest  before  the  arrival  of  the  appointed  period  of  payment, 
and  that  notwithstanding  the  legacies  are  vested  (n) :  but  when 
that  period  arrives,  the  l^atees  will  be  entitled,  although  the 
l^acy  be  charged  upon  a  dry  reversion. 

Thus,  in  Lloyd  v.  WiUiams  (o\  Mr.  AnweO,  by  will,  in  1669, 
created  a  trust  term  of  twenty-one  years  for  the  payment  of  debts 
and  legacies,  and  declared  they  should  be  paid  within  five  years 
after  his  death.  By  a  codicil,  he  devised  the  same  estates  to 
trustees  in  fee,  and  directed  them  during  his  wife's  life  to  receive 
the  rents  and  pay  to  the  wife  300il  a  year,  and  with  the  surplus 
profits  to  pay  his  debts,  legacies,  and  fimeral  expenses,  with  all 
possible  speed.  One  of  the  questions  was,  from  what  time  a 
legatee  of  202L  was  entitled  to  interest;  and  the  trustees  insisted, 
that  this  was  a  dry  reversion,  and  that  there  was  no  ftind,  if  the 
estate  had  been  sold  to  pay  debts,  &c.  dll  the  death  of  the  widow^ 
which  happened  in  1736.     But  Lord  Sardwieke  said,  that  a 


(i)  See  the  Lord  Cliief  Baron's  tinction  between  a  particular  and 

notke  of  this  case  in  I,owndes  ▼  residuary  bequest,  where  the  time  of 

XtfwndM,  15  Yes.  801,  stated  infra;  payment  u  fature. 
and  Sir  Thamai  ntmer'n  in  Raoen  v.  (n)  Pre.  in  Cha.  337. 

Waite^  1  Swans.  558.  (o)  2  Atk.  108 ;  see  also  Daviet 

(0  7  Ytt.  89.  ▼.  DaviM,  Daniel  Rep.  in  Ezch.  84; 

(«)  The  reader   is   referred  to  Freeman  v.  Smpstm,  6  Sim.  75. 
sect.  XI.  of  this  chapter,  for  the  dis- 
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Qeneral  lega-    l^acy  did  in  its  nature  carry  interest,  and  he  knew  of  no  distinct 

^^tnT^^      tion  between  a  reversionary  estate  and  any  other;  and  that  the 

pointed.  payment  of  interest  in  this  case  ought  to  begui  at  the  expiration 

of  five  years,  according  to  the  directions  of  the  wilL 

In  the  case  of  Heathy.  Perry  (p),  a  testator  bequeathed  l,000i 
a  piece  to  five  brothers  and  sisters  (but  no  relations  to  him),  to 
be  paid  to  them  at  twenty-one,  if  they  respectively  attained  that 
age,  and  not  otherwise ;  and  if  any  of  them  died  before  that 
period,  then  the  legacy  or  legacies  so  given  to  them  should  be 
utterly  void,  and  should  sink  into  the  surplus  of  his  personal 
estate.  The  executors  were  empowered  during  the  minorities  of 
the  legatees,  or  until  the  legacies  became  void,  to  lay  out  the 
money  in  mortgages  or  other  securities  for  the  purposes,  and  on 
the  trusts  of  the  will,  and  to  call  it  in  when  they  pleased;  and 
they  were  not  to  be  subject  to  any  loss  which  might  happen; 
and  he  made  B*  Heath  residuary  l^atee.  The  bill  was  filed  by 
the  legatees  for  interest  But  Lord  Hardwicke  decided  that  the 
legacies  were  contingent  upon  the  event  of  the  legatees  attaining 
twenty-one,  and  that  they  were  neither  entitled  to  the  interest  in 
the  meantime,  nor  to  have  the  principal  secured  till  they  attained 
twenty-one;  but  it  was  to  be  laid  out  for  the  benefit  of  all  the 
legatees,  and  that  the  residuary  legatee  was  entitled  to  the  inter- 
mediate interest  In  the  course  of  his  judgment,  his  Lordship 
said,  that  where  a  l^;acy  is  given  generally  at  maitiage,  or  twenty- 
one,  then  the  vesting  and  time  of  payment  were  the  same,  and 
should  not  vest  till  marriage  or  twenty-one;  and  further,  that 
where  a  legacy  is  actually  vested,  as  if  given  to  A.  payable  at 
twenty-one,  yet  it  shall  not  carry  interest,  unless  something  is 
said  in  the  will  that  shews  the  testator's  intention  tp  give  interest 
in  the  meantime.  But  all  these  cases  are  subject  to  this  excep- 
tion, if  it  is  in  the  case  of  a  child;  for  then,  let  a  testator  give  it 
how  he  will,  either  at  twenty-one,  or  marriage,  or  payable  at 
twenty-one,  or  payable  at  marriage,  and  the  child  has  no  other 
provision,  the  Court  will  give  interest  by  way  of  maintenance. 
In  Crickett  v.  Dolby  {q\  a  testator  bequeathed  to  bis  two 
nieces,  Sarah  Crickett  and  SiLsan  Crickett^  500/.  a  piece,  to  be 
paid  at  their  respective  ages  of  twenty-one,  or  days  of  marriage, 
which  should  first  happen,  nothing  being  mentioned  about  inte- 
rest or  maintenance.  The  question  was,  whether  the  plaintifls, 
the  legatees,  were  entitled  to  interest  upon  their  legacies  before 

(p)  8  Atk.  101.  (q)  8  Vea.  10. 
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they  attuned  twenty«one ;  and  Lord  Ahcadey,  M.  R.,  decided  General  lega- 
they  were  not  In  the  course  of  his  judgment^  he  observed,  ^^g^\°[ 
^  The  rule  is  clear  that  a  legacy,  payable  at  any  given  time  what-  pointed. 
soever,  does  not  cany  interest  till  that  time,  whether  it  is  a  vested 
interest  or  not :  the  time  of  payment  must  govern  the  commence- 
ment of  interest,  with  this  difference  only,  that  a  legacy  given  by 
a  parent  to  a  child,  shall  cany  interest  from  the  death  of  the 
testator,  on  account  of  the  obligation  attaching  upon  the  person 
who  gives  it,  and  because  it  is  in  the  nature  of  a  portion;  there- 
fore interest  in  the  meantime  is  added,  though  it  is  not  given 
in  express  terms ;  and  Acherky  v*  Vernon  (r),  was  determined 
upon  the  idea  that  the  testator  put  himself  m  loco  parentis.  All 
the  other  cases  upon  the  point,  whether  the  administrator  of  the 
l^;atee  is  entitled  to  the  legacy  immediately,  or  must  wait  till 
the  period  at  which  the  legatee  would  have  been  entitled  to  it, 
depend  upon  this  "  («). 

Again,  in  Tyrrell  v.  TyrreU  U\  John  Alhmgkt  bequeathed 
30021  to  all  the  children  of  his  cousin  A.  Tyrrell^  that  should  be 
living  at  the  time  of  his  (the  testator's)  death,  t9  be  equally 
divided  amongst  them,  to  be  paid  within  twelve  months  after  his 
death,  or  so  soon  after  as  they  should  respectively  attiun  twenty- 
one;  and  he  gave  his  residuary  personal  estate  to  J.  Tyrrell^ 
whom  he  appointed  sole  executor.  The  question  was,  whether 
the  plaintiffs,  the  infSmt  children  of  AL  IhprreUf  were  entitled  to 
interest  before  the  time  of  payment  of  the  principal ;  and  Lord 
Ahanleyy  M.  R.,  decided  that  they  were  not,  observing,  '*  I  am 
dearly  of  opinion,  upon  the  rule  that  has  been  established,  that 
wherever  a  sum  of  money  is  ordered  to  be  paid  at  a  particular 
time,  unless  in  the  case  of  an  in&nt,  having  a  right  to  demand 
maintenance  from  the  testator,  the  l^;atee  has  a  right  from  that 
time  only.  The  duty  attaches  upon  the  executor,  when  the 
testator  directs  the  legacy  to  be  paid.  No  demand  could  be  made 
upon  the  executor  before  that  time,  and  though  he  may  be  called 
upon  to  secure  the  fund,  he  has  a  right  to  say,  he  shall  not  pay 
more  than  if  he  had  not  been  called  upon  to  secure  it" 

So  also,  in  Descrambes  v.  TonUdnt  (u),  a  testator  bequeathed  to 
five  l^iatees,  500/.  each,  to  be  paid  at  their  respective  ages  of 
twenty-three ;  and  if  they  should  die  before  that  time,  then  their 
respective  legacies  were  to  sink  into  the  residue  of  the  personal 


(r)  1  p.  Wm«.  783.  (u)  4  Bro.  C.  C.  149,  note ;  5.  C; 

(«)  See  Roden,  v.  SmUk,  Amb.  5S8.      1  Co^  133. 
{€)  4ye8.  1. 
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estate.  The  five  legatees  were  tnatemal  grandchildren  of  the 
testator,  though  not  so  described  in  the  will.  Their  &ther  was 
living,  but  in  very  bad  circumstances,  and  it  vras  prayed  by 
petition,  that  the  five  legatees  might  be  allowed  interest  upon 
their  respective  l^acies  till  they  attained  twenty-three,  and  that 
such  interest  might  be  paid  to  dieir  father  for  their  maintenance 
in  the  meantime.  But  Lord  Thurhw  decided  that  it  should 
not,  saymg,  **  the  case  of  JNicholh  v.  Osbam  (r),  is  the  only  case 
applicable  to  this;  and  that  is  rather  a  case  of  a  personal  gift 
with  an  executory  devise  upon  it;  and  the  difference  is,  where 
the  legacy  is  given  presently,  but  if  the  legatee  shall  die  before  a 
certain  time,  then  over,  and  where  it  is  given  at  a  future  time,  as 
in  this  case." 

It  may  be  here  remarked,  that  where  a  legacy  is  given  payable 
at  a  future  day,  with  interest  in  the  meantime,  and  the  legatee 
dies  before  the  legacy  becomes  payable :  the  arrears  of  interest  up 
to  the  time  of  his  death,  will  belong  to  his  personal  representative. 
In  Harris  v.  Finch  {w\  the  testator  devised  a  real  estate  to  his 
daughter  for«  life :  and  after  her  decease  to  his  sons,  as  tenants 
in  common  in  fee.  By  a  codicil  he  directed,  that  if  his  daughter 
died,  leaving  any  child  or  children  living  at  her  death,  his  sons 
should  pay  to  such  child  or  children,  a  sum  of  2002^  as  they 
severally  attained  twenty-one :  and  should  also  pay  interest  for 
the  same,  until  the  said  legacy  should  become  due  and  payable, 
towards  their  maintenance.  The  daughter  died,  leaving  an  only 
daughter,  who  died  under  twenty*one.  Lord  Chief  Baron 
Alexander  decided  that  the  administrator  of  the  child  was 
entided  to  the  interest  from  the  death  of  the  testator's  daughter, 
up  to  the  death  of  her  child. 

So  also  where  a  testator  gives  legacies  payable  to  the  legatees 
at  their  age  of  twenty-one,  or  marriage,  and  directs  compound 
interest  to  be  computed  from  the  day  of  their  birth,  to  be  settled 
on  their  marrying  or  attaining  twenty-one,  whichever  may  first 
happen,  the  compound  interest  will  run  on  each  of  the  legacieis 
until  it  becomes  payable,  and  not  merely  to  the  day  of  the  death 
of  the  testator  (ar). 

In  Thomas  v.  The  Attorney  General  (y),  the  testatrix  directed 


(»)  Infra,  2  P.  Wma.  419, 

{w)  M'Clel.  Excheq.  R.  141 ;  see 

Slade  v.  Parr,  I  Yo.  &  Coll.  (C), 

565. 

(x)  Arnold  v.  Arnold^  2  Mjl,  ^ 

K.  36^. 


(y)  2  Yo.  &  Coll.  (E.),  525 ;  see 
also  Ymmg  v.  Maekintoshj  18  Sim. 
445,  and  Donovan  v.  Needham,  10 
Jnr.  150. 
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the  legacies  to  be  paid  by  her  husband  as  soon  after  her  de^th  as  Oenenl  lega- 
coDvenient,  or  within  three  years,  if  it  suited  the  convenience  of  ^^  ^tV^ 
her  husband.    The  legacies  were  not  paid  before  the  end  of  the  pointed. 
three  years,  and  upon  a  bill  filed  by  the  legatees,  Aldersony  B., 
held,  that  the  interest  on  the  legacies  should  only  be  calculated 
from  the  end  of  the  three  years. 

Where  the  testator  gives  legacies  to  be  paid  at  a  fqture  day,  as 
to  A.  upon  his  attidning  twenty-one,  and  to  B.  at  that  age,  or 
previous  marriage,  if  A  attains  twenty-one,  and  B.  marries  in  the 
testator's  lifetime,  the  legacies  will  be  payable  at  his  decease, 
and  the  legatees  will  be  entitled  to  interest  from  that  period  {zy 

• 

Sect.  IV.  Of  interest  on  legacies,  where  the  l^atee  is 
a  child  of  the  testator,  or  one  towards  whom  he  has 
placed  himself  in  hco  parentis. 

We  proceed  in  this  section,  to  consider  the  cases,  where  the 
legatee  is  a  child  of  the  testator,  or  one  towards  whom  he  has 
placed  himself  in  loco  parentis :  and  in  such  cases  it  is  immaterial^ 
whether  the  l^acy  be  particular  or  residuary^  or  whether  it  be 
vested,  but  payable  at  a  future  time,  or  contingent :  and  here  we 
shall  adduce  those 


1.  First,  wherein  no  maintenance  or  interest  is  given,  and  in  i.  Legacy  oon. 

such  cases  the  rule  is  now  well  setded,  that  interest  shall  be  of^ment^fu* 

allowed  to  such  legatees  from  the  time  of  the  death  of  the  testator:  tare,  the  lega. 

and  the  Court  determines  the  quantum  of  the  allowance,  either  qq  mdnte. 

the  whole  of  the  usual  interest  allowed  by  the  Court,  or  less,  "f"^*  *^ 

given. 

according  to  circumstances. 

It  appears  frt>m  the  case  of  Crickett  v.  Dolby y  before  noticed, 
that  the  case  of  a  child  formed  an  exception  to  the  geoeral  rule, 
discussed  in  the  preceding  section,  the  Court  considering  parents 
under  a  natural  obligation  to  provide  a  present  as  well  as  a  future 
maintenance  for  their  children  {zz). 

Thus  in  Harvey  v.  Harvey  (a),  a  testator  devised  and  be- 
queathed all  his  real  and  personal  estate  to  his  eldest  son, 
charged  with  1,00021  a  piece  to  all  his  younger  children,  to  be 
paid  at  twenty-one,  but  without  providing  for  their  maintenance 
in  the  meantime.  Upon  the  bill  of  the  younger  children  for 
interest  or  maintenance  during  in&ncy,  Sir  Joseph  Jekyll^  M.  R., 


(«)  Coventry  v.  Biggim^  U  Sim.         (zz)  Pre.  Cha.  867 ;  1  Atk.  505. 
30.  (a)  2P.WiiiB.2U 
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estate.  The  five  legatees  were  tnatemal  grandchildren  of  the 
testator,  though  not  so  described  in  the  will.  Their  &ther  was 
living,  but  in  very  bad  circumstances,  and  it  was  prayed  by 
petition,  that  the  five  legatees  might  be  allowed  interest  upon 
their  respective  legacies  till  they  attained  twenty-three,  and  that 
such  interest  might  be  paid  to  dieir  father  for  their  maintenance 
in  the  meantime.  But  Lord  Thurhw  decided  that  it  should 
not,  saying,  ^  the  case  of  NichoUs  v.  Osbom  (o),  is  the  only  case 
applicable  to  this;  and  that  is  rather  a  case  of  a  personal  gift 
with  an  executory  devise  upon  it;  and  the  difference  is,  where 
the  legacy  is  given  presently,  but  if  the  legatee  shall  die  before  a 
certain  time,  then  over,  and  where  it  is  given  at  a  future  time,  as 
in  this  case." 

It  may  be  here  remarked,  that  where  a  legacy  is  given  payable 
at  a  future  day,  with  interest  in  the  meantime,  and  the  legatee 
dies  before  the  legacy  becomes  payable:  the  arrears  of  interest  up 
to  the  time  of  his  death,  will  belong  to  his  personal  representative. 
In  Harris  v.  Finch  (w\  the  testator  devised  a  real  estate  to  his 
daughter  for*  life :  and  after  her  decease  to  his  sons,  as  tenants 
in  common  in  fee.  By  a  codicil  he  directed,  that  if  his  daughter 
died,  leaving  any  child  or  children  living  at  her  death,  his  sons 
should  pay  to  such  child  or  children,  a  sum  of  2002^  as  they 
severally  attained  twenty-one :  and  should  also  pay  interest  for 
the  same,  until  the  said  legacy  should  become  due  and  payable, 
towards  their  maintenance.  The  daughter  died,  leaving  an  only 
daughter,  who  died  under  twenty-one.  Lord  Chief  Baron 
Alexander  decided  that  the  administrator  of  the  child  was 
entided  to  the  interest  from  the  death  of  the  testator's  daughter, 
up  to  the  death  of  her  child. 

So  also  where  a  testator  gives  legacies  payable  to  the  legatees 
at  their  age  of  twenty-one,  or  marriage,  and  directs  compound 
interest  to  be  computed  from  the  day  of  their  birth,  to  be  settled 
on  their  marrying  or  attaining  twenty-one,  whichever  may  first 
happen,  the  compound  interest  will  run  on  each  of  the  legacies 
until  it  becomes  payable,  and  not  merely  to  the  day  of  the  death 
of  the  testator  (x). 

In  Thomas  v.  The  Attorney  General  (y),  the  testatrix  directed 


(v)  Infra,  2  P.  Wm«.  419, 

(to)  M'Clel.  Excheq.  R.  141 ;  see 

Slade  v.  Parr,  I  Yo.  &  CoU.  (C), 

565. 

(x)  Arnold  v.  Arnold^  2  Mjl,  ^ 

K.  36^. 


(y)  2  Yo.  &  GoU.  (E.),  S26 ;  see 
also  Young  v.  MaMnloshj  13  Sim. 
445,  and  Donovan  v.  Needham^  10 
Jur.  150. 
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the  legacies  to  be  paid  by  her  husband  as  soon  after  her  de^th  as  Oenenl  lega- 
coDvenient,  or  within  three  years,  if  it  suited  the  convenience  of  ®^  ^®  °^ 
her  husband.    The  legacies  were  not  paid  before  the  end  of  the  pointed. 
three  years,  and  upon  a  bill  filed  by  the  legateesy  Aldertan,  B., 
held,  that  the  interest  on  the  legacies  should  only  be  calculated 
from  the  end  of  the  three  years. 

Where  the  testator  gives  legacies  to  be  paid  at  a  fqture  day,  as 
to  jf.  upon  his  attaining  twenty-one,  and  to  B.  at  that  age,  or 
previous  marriage,  if  A  attains  twenty-one,  and  B.  marries  in  the 
testator's  lifetime,  the  legacies  will  be  payable  at  his  decease, 
and  the  legatees  will  be  entitled  to  interest  from  that  period  (z). 

• 

Sect.  IV.  Of  interest  on  legacies,  where  the  legatee  is 
a  child  of  the  testator,  or  one  towards  whom  he  has 
placed  himself  in  hco  parentis. 

We  proceed  in  this  section,  to  consider  the  cases,  where  the 
legatee  is  a  child  of  the  testator,  or  one  towards  whom  he  has 
placed  himself  in  loco  parentis:  and  in  such  cases  it  is  immaterial^ 
whether  the  I^acy  be  particuiar  or  residuary^  or  whether  it  be 
vested,  but  payable  at  a  future  time,  or  contingent :  and  here  we 
shall  adduce  those 


1.  First,  wherein  no  maintenance  or  interest  is  given,  and  in  i.  Legacy  oon. 
such  cases  the  rule  is  now  well  settled,  that  interest  shall  be  o? ^Jl©nt*fu* 
allowed  to  such  legatees  from  the  time  of  the  death  of  the  testator:  tare,  the  lega. 
and  the  Court  determines  the  quantum  of  the  allowance,  either  qq  miante. 
the  whole  of  the  usual  interest  allowed  by  the  Court,  or  less,  "f"^  *^ 

given. 

according  to  circumstances. 

It  appears  firom  the  case  of  Crickett  v.  Dotby^  before  noticed, 
that  the  case  of  a  child  formed  an  exception  to  the  general  rule, 
discussed  in  the  preceding  section,  the  Court  considering  parents 
under  a  natural  obligation  to  provide  a  present  as  well  as  a  future 
maintenance  for  their  children  (zz). 

Thus  in  Harvey  v.  Harvey  (a),  a  testator  devised  and  be- 
queathed all  his  real  and  personal  estate  to  his  eldest  son, 
charged  with  1,00021  a  piece  to  all  his  younger  children,  to  be 
paid  at  twenty-one,  but  without  providing  for  their  maintenance 
in  the  meantime.  Upon  the  bill  of  the  younger  children  for 
interest  or  maintenance  during  infancy.  Sir  Joseph  Jekytt^  M.  R., 


(z)  Coventry  v.  Bigghu^  U  Sim.         (zz)  Pre.  Cha.  3S7 ;  1  Atk.  505. 
30.  (a)  2P.  WI1IB.2U 
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LcgtcT  ooDtm-  on  considering  the  case,  and  being  attended  with  precedent8» 
**'•**  ^nt'ftir  ^^  decreed  them  maintenance ;  observing,  "  That  of  late  it  had  been 
tui«,  the  legs-  the  practice  ^to  allow  maintenance,  even  in  case  of  legacies  that 
TO  miSt^  "^  vere  not  vested,"  and  he  cited  Bourne  y.  Tynte(a).  The  reader 
nance,  &c.        <^ill  find  the  last  dictum  correspondins  with  that  before  (b)  cited 

'^l^ iu  Heath  Y.  Perry.  \ 

Conway  v.  LongviHe  (e),  is  another  instance  of  a  legacy  to  a 
child  vested  but  payable  in  ftitwro;  in  that  case,  a  &ther,  by  his 
will,  gave  2,000/.  a  piece  to  his  two  daughters,  payable  at  twenty- 
pne,  and  chaiged  upon  real  and  personal  estate*  The  personal 
estate  being  e^diausted  by  the  debts.  Lord  Kiagy  C,  held  that 
they  should  have  a  reasonable  maintenance  out  of  the  real 
estate,  until  their  legacies  became  payable,  and  allowed  them 
soil  a  year  each. 

The  case  of  Incledon  v.  Northcote  (d),  is  an  instance  of  the 
legacy  to  the  children  being  contingent  There  Sir  Henry 
Nortiicote  devised  all  his  real  and  personal  estate  to  trustees,  in 
trust,  as  to  so  much  of  his  personal  estate  as  should  remain  <xi 
his  seat  at  I^fnes  at  his  death,  that  they  should  permit  his  wife 
to  enjoy  the  same  for  life ;  and  as  to  his  real,  and  the  rest  of  his 
personal  estate,  he  gave  them  in  trust  for  payment  of  all  his 
debts,  and  subject  thereto,  for  raising  5,00021  for  such  child  or 
children  of  his  body  as  should  attain  twen^-one,  to  be  paid  to 
such  child  or  children,  if  but  one,  but  if  more  than  one  in  equal 
shares.  One  of  the  questions  in  the  case  was,  whether  the 
younger  children  were  entitled  to  interest  on  their  shares  of  the 
5,000/.  for  maintenance.  In  giving  judgment.  Lord  Hardwicke 
said :  ^*  The  children  have  insisted  upon  interest  on  their  shares 
for  their  maintenance,  though  the  5,00021  is  given  to  such  children 
of  his  body  as  should  attain  the  age  of  twenty-one,  and  conse- 
quently, is  not  vested.  In  the  case  of  strangerB,  whether  the 
legacy  be  given  absolutely,  and  payable  at  twenty-one ;  or  not 
given  until  twenty-one,  they  can  have  no  interest  in  the  mean- 
time; but  in  either  of  these  devises,  where  they  are  given  to 
childreuy  the  (^ourt  will  direct  interest  for  their  portions  im- 
mediately ;  and  it  has  been  so  done  frequently."  As  to  the 
rate  of  interest,  his  Lordship  at  first  said,  that  as  no  more  had 
been  allowed  for  many  years  than  four  per  cent  for  maintenance, 
he  did  not  care  to  break  through  the  rule :  but  afterwards,  in 


(a)  2  Vent.  346,  cited  in  Acherr  (c)  1  Eq.  Ca.  Ab.  301,  pi.  3. 
ley  y.  Vemcm,  1  P.  Wms.  786-  (d)  3  ^ik,  432,  438. 

(b)  Supra,  p,  12^4, 
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conrideradon  of  the  interest  of  money  having  been  altered  within  Legacy  contin. 
the  two  preceding  years,  mortgages  then  being  at  four  and  a  half  ^^ent*fa*  ^ 
and  several  at  five  per  centf  his  Lordship  ordered  that  the  tare,  the  legs- 
children  should  have  four  and  a  half  per  cent,  interest  on  their  n*^,^nte-'^ 
respective  shares.  nance,  &c. 

So  also  in  the  case  of  Mole  v.  Mole  (e),  which  was  the  case  of  a  ^ 

residue:  there  the  fether  of  the  plaintiff,  the  infant,  bequeathed 
to  the  defendant  his  sister  500/.  and  gave  the  residue  of  his  estate 
to  the  plaintiff  upon  his  attaining  twenty-one,  and  the  interest 
to  accumulate  with  no  provision  as  to  maintenance ;  and  if  the 
plaintiff  died  before  twenty-one,  he  gave  it  to  the  defendant. 
Upon  a  bill  by  the  in&nt  for  the  usual  accounts,  and  to  have  the 
residue  secured  with  an  allowance  for  maintenance.  Sir  Thomas 
Clarke,  M.  &.,  decided  that  it  should;  and  that  the  decree  was 
that  the  Master  should  consider  of  a  proper  allowance  for  the 
maintenance  and  education  of  the  plaintiff,  the  infant,  from  the 
death  of  her  fiither,  the  testator,  to  be  paid  out  of  the  produce  of 
the  testator's  estate.  The  reader  will  observe  that  the  above  is 
as  strong  a  case  as  could  well  arise  in  support  q(  the  exception, 
the  legacy  being  contingent,  and  given  over  on  the  death  of  the 
hgEtltee  under  twenty-one,  and  tiie  will  containing  an  express 
direction  that  the  interest  should  accumulate. 

In  Brawn  v.  Temperley  {f)j  the  preceding  case  of  Incledon  v. 
Noihcote  was  followed.  In  the  former  the  testator  devised  and 
bequeathed  the  residue  of  his  real  and  personal  estate  to  trustees 
upon  trust  for  such  one  or  more  of  his  children  as  should  attain 
twenty-one  or  marry  under  that  age  with  consent  The  will 
does  not  appear  to  have  made  any  provbion  for  maintenance. 
The  Court  decreed  maintenance. 

Here  we  add  the  case  of  Chambers  v.  Goldunn  (g),  wherein 
IVistram  RatcUffe  devised  estates  in  the  island  of  Jamaica  to 
trustees,  upon  trust  to  pay  debts,  and  to  maintain  and  educate 
his  sons  during  their  minorities,  and  his  daughter  until  her  age 
of  twenty-one  years,  or  day  of  marriage,  which  should  first 
happen,  in  such  manner  as  his  trustees  should  think  proper; 
and,  subject  thereto,  he  devised  his  estates  to  his  sons,  charged 
with  the  payment  thereout,  of  the  sums  of  10,000il  and  5,000/. 
currency  to  his  daughter,  iq  case  she  should  live  to  attain 


(tf)    1  Dick.  Rep.  310;  see  also      GreenhiQy.  TTci/dbe,  Pre.  Cha.  367. 
Carey  ▼.  AAew^  2  Bro.  C.  C.  59,  as  to         (/)  3  Russ.  263. 
th^  qiS9  of  fk  portion  by  settlemqit,         (^}  U  Ve9«  1% 
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Legacy  contio-  twenty-one ;  the  same  to  cairy  interest  from  the  time  of  her 
gent,  or  time  of  attaining  that  age,  at  the  rate  of  nx  per  cent    The  decree 

payment  m-  ,  o  o  »  ... 

ture,  the  lega«  directed  an  inquiry  who  had  maintained  the  children,  and  what 
TOmatnte-'"  ^®®  proper  to  be  allowed  for  their  maintenance  for  the  time  past, 
nance,  &c.        from  the  death  of  their  fEither,  and  to  come.     The  report  stated 

— — that  the  plaintiff,  Mrs.  Chambers,  the  testator's  daughter,  was 

maintained  according  to  the  directions  of  the  will,  until  her 
marriage  upon  the  3rd  of  January^  1795,  when  she  was  of  the 
age  of  eighteen;  and  from  that  time  till  she  attained  twentv-one 
in  1798,  by  her  husband.  The  cause  coming  on  for  further 
directions,  the  question  was  upon  the  claim  of  the  plaintiflb  for 
the  maintenance  of  Mrs.  Chambers  from  the  time  of  her  marring, 
until  the  age  of  twenty-one  years,  and  Lord  Eldan  observed : 
*^  This  is  a  most  doubtful  case,  that  has  occured  upon  the  point 
of  maintenance.  But  upon  the  whole,  the  testator  having  ex- 
pressly provided  for  maintenance  up  to  a  certain  period,  leaving 
a  chasm  unprovided  for,  and  having  given  interest,  as  interest, 
from  the  period  of  majority  to  the  time  when  the  legacy  was  to 
be  paid,  the  Court  may  infer,  that  he  did  not  meau^  that  thb 
child  should  have  nothing  in  that  interval;  by  analogy  to  the 
case  of  a  legacy  to  a  child,  payable  at  a  future  day,  though 
nothing  is  said  about  interest  the  Court  infers,  that  the  father 
did  not  intend,  that  the  child  should  not  be  maintained,  and 
receive  education,  during  the  whole  period  of  the  infiincy;  a 
reasonable  maintenance  therefore  ought  to  be  allowed  from  the 
age  of  eighteen,  when  the  plaintiff  married,  until  Mrs.  Chambers 
attained  twenty-one.'* 
Exception  It  will  be  proper  here'  to  notice  an  exception  to  the  rule  in 

tM  ventre  mairU  ^ivouT  of  children,  namely,  that  a  child  in  ventre  sa  mere  at  the 
31.1?**^*^**       time  of  the  fether^s  decease,  will  only  be  entitled  to  interest  from 

its  birth  and  not  from  its  father's  ^eath,  though  he  so  directed  by 
his  will  Thus  in  Rawlins  v.  Rawlins  (g)y  the  testator  gave  to 
each  and  every  of  his  children  bom  or  therealler  to  be  bom,  who 
should  be  living  at  bis  decease,  5,000/.  a  piece,  to  be  paid  at 
twenty-one,  &c.,  with  interest  thereon  to  be  computed  Jram  the 
^y  of  his  death.  Lord  Laughboroughy  C,  decided  as  before  (A) 
stated,  that  the  posthumous  child  was  entitled  to  a  lq;acy  of 
5,000/. ;  but  said,  **  That  the  interest  was  to  be  computed  only 
from  the  time  of  the  birthJ* 

The  rule  of  the  Court  of  Chancery  in  allowing  maintenance 
to  a  child  out  of  the  interest  of  the  legacy  given  by  the  will  of  a 


death. 


(g)  2  Cox,  425.  (A)  Pa»B  45. 
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parent,  or  <me  in  loco  pareniiSf  although  the  will  is  sil^t  as  to  Leguy  contin. 
nudntenance,  is  applicable  also  to  the  income  of  a  disWibutivc  g«nt.  o»'timeof 

'  ^^  ^  payment  fii- 

riiare  of  the  personal  estate  to  which  a  child  becomes  entitled  on  ture,  the  ieg». 
the  intestacy  of  the  parent;  the  natural  obligation  to  provide  for  ^m^^* 
the  maintenance   of  the  child   being  the  same   whether  the  nanoe,  &c. 

corpus  of  the  provision  devolves  upon  the  child  by  the  bequest  or  ^^^^ 

the  intestacy  of  the  parent 

In  Brum  v.  Knoti  (t)^  an  infant  child  of  a  freeman  of  London 
entided  under  the  custom  of  London  to  an  orphanage  share  on 
the  Other's  intestacy,  was  muntained  by  the  mother  from  the 
period  of  the  father's  death  to  that  of  the  child'&  The  Court 
allowed  the  mother  the  sums  she  had  expended  in  the  mainte- 
nance of  the  child ;  Lord  Lyndhurst,  C,  observing  that  the 
child  had  a  right  to  be  maintained  out  of  the  orphanage  share. 

2.  We  proceed,  secondly,  to  those  instances,  where  the  legatee  2.  Where  main- 
is  a  child  of  the  testator,  and  maintenance  or  interest  is  given  by  gi°^^ddie 
the  will,  and  the  amount  or  rate  specified ;  in  which  case  the  ^^^  •P^ 
legatee  will  not,  in  general,  be  entitled  to  claim  more  than  the 
maintenance  or  interest  specified,  though  it  be  less  than  the 
usual  rate  of  interest,  unless  under  particular  circumstances,  and 
the  sum  specified  be  insufiicient 

Thus,  in  Hecarle  v.  Greenbank  (j),  Mary  Winsmore  bequeathed 
to  her  daughter  Mary  100/1  a  year  until  the  age  of  ten  years ; 
and  afterwards  the  sum  of  &01  a  year  till  she  attained  twenty- 
one;  ''the  said  sums  to  be  applied  by  her  executors  for  the 
education  and  maintenance  of  her  said  daughter  according  to 
their  discretion."  The  testatrix  also  gave  to  her  daughter  8,0002. 
to  be  paid  when  she  attained  twenty-one ;  but  if  she  died  before 
attaining  that  age,  without  issue  Uving  at  her  death,  she  then 
bequeathed  the  8,000/1  to  her  two  cousins  (naming  them)  in 
equal  shares,  and  she  charged  the  said  legacy,  together  with 
several  others,  upon  ^er  real  and  personal  estate.  X)ne  of  the 
questions  in  the  cause  was,  whether  the  legatee  was  entitled  to 
the  interest  of  the  entire  legacy  ?  Lord  Hardwicke  decided 
she  was  not ;  observing,  **  I  admit  where  a  legacy  is  given  by 
a  father  to  a  child,  though  the  legacy  is  not  payable  but  at  a 
certain  time,  yet  the  Court  allows  interest  But  in  all  these 
cases,  the  ground  the  Court  goes  on  is,  giving  interest  by  way  of 
maintenance.     Here   Mrs.  Winsmore  has  allotted  maintenance 


(0  12  Sim.  456;  1  Phil.  573.  SeWy  v.  GiUtm,  2  To.  &  CoU.  (£.), 

\j)    8  Atk.  697,;  716;  see  also      379. 
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Legacy  conttn-  foT  her  daughter  from  the  general  fund  of  her  personal  estate: 
gent,  or  time  of  there  id  another  thins  observable,  the  continirency  in  her  will  of 

pftviuent  lU"  ,  •     •• 

ture,the  leg».  the  daughter  dying  before  twenty-one :  I  agree  it  is  a  condition 
TO  maint^  "**  subsequent,  but  it  still  shews  the  view  of  the  testatrix,  and  that 
nance,  &c        she  saw  it  might  never  be  her  daughter's ;  and  that,  therefore, 

^^^°' to  give  her  interest  would  be  contrary  to  the  intention  of  the 

testatrix.  There  are  several  cases  where  this  Court  has  made  a 
great  stretch  to  {^ve  children  interest  upon  legacies,  particularly 
Acherley  v.  Vernon  (k);  but  that  went  upon  particular  circum- 
stances. I  am  therefore  of  opinion,  that  she  can  have  no  more 
interest  than  the  maintenance  in  the  meantime"  (/)• 

Again,  in  Lang  v.  Lang  (m),  the  sum  of  15,000/1  was  secured 
by  settlement  to  the  younger  children  of  Sir  James  TUney  Long^ 
payable  at  twenty-one  or  marriage,  with  maintenance  at  the  rate 
of  two/wr  cenJL  till  payment  There  were  three  younger  children. 
Sir  James  Tibiey  Lang  by  will  directed  that  the  portion  of  each 
child  should  be  increased  to  10,000/1 ;  and  he  directed  that  the 
additional  sums  of  5,000/.  should  be  paid  at  the  same  ages,  days 
and  times  as  their  respective  shares  in  the  15,000/1  under  the 
settlement  The  younger  children  pressed  for  interest  at  the 
rate  of  four  per  cent,  upon  the  additional  portions ;  and  Lord 
Loughboroughy  C.  decreed,  that  two  per  cenL  should  be  continued 
upon  the  increased  capital :  and  after  stating  the  general  rule  in 
favour  of  children,  observed,  *^  I  do  not  believe  a  case  can  be 
found  where,  the  child  having  a  provision,  the  Court  has  con- 
ceived that  rule  to  apply,  and  a  provision  upon  the  circumstances 
such  as  is  equal  to  maintain  the  child.  The  rule  standing  so 
generally,  I  think  I  should  be  establishing  a  new  precedent,  by 
giving  four  per  cent  upon  the  additional  5,000/1" 

But  where   the  legacies  are  paid  into   Court,   the  legatees 

will  be  entitled  to  the  entire  interest  on  the  money  in  Court, 

although  the  directions  in  the  will  were  to  pay  interest  by  way  of 

maintenance  at  a  less  rate  (n). 

Wberothente       Where   the  amount  specified  is  insufficient,  the  Court  vrill 

msuffi^^  it     ^^^^  *  reasonable  maintenance,  the  legacy  being  vested ;  and 

will  be  in-         notwithstanding  the  surplus  interest  be  directed  to  accumulate. 

^'^'^^   '  Thus,  in  Aynswortk  v.  Pratchett  (nn\  Thomas  Aynstoorth  gave 

his  real  and  personal  estate  to  trustees,  upon  trust  to  pay  his  wife 


(k)  Infra.  Bredin  v.  Bredm,  1  Dr.  &  W.  494. 

(T)  Lord  Longhhorought  inclined         (n)   Ahrakam    v.    HMemess^  6 

to  the  same  opinion  in  Mitchell  v.  Jur.  290. 
jBotwr,  3  Ves.  287.  (nit)  13  Ves.  821. 

(m)  3  Yes.  286,  note;   see  alsp 
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for  her  life,  such  annual  sum  as  would,  with  the  rents  and  profits  Legacy  contln. 
of  his  estate  settled  upon  her,  make  up  lOOi  per  annum  :  and  ^^"^nVfoT  ^' 
upon  further  trust,  by  sale  or  mortgage,  to  raise  and  pay  to  his  tme^thelega- 
wife,  for  the  maintenance  and  education  of  all  the  children  he  I^^,2ni-*^ 
might  have  by  her,  living  at  his  death,  SOL  per  anntmiy  as  long  as  ^^>  ^^ 

they  should  choose  to  remain  under  her  care.     The  testator  also  ^^^^ 

directed  his  trustees  to  pay  to  all  his  daughters  living  at  his 
death,  or  bom  in  due  time  afterwards,  when  and  as  they  should 
respectively  attain  twenty-one,  1,000£  each;  and  he  gave  the 
residue  equally  among  his  sons  Johiiy  WiUiam  and  Thomas^  and 
such  other  sons  as  he  might  have  by  his  wife  living  at  his. death, 
equally  as  tenants  in  common,  &c.  with  survivorship.  WilUaM 
being  dead,  the  surviving  children,  after  the  death  of  the  testator^ 
filed  their  bill  for  an  increase  of  maintenance.  The  petition 
stated  their  ages,  that  the  annual  produce  of  the  real  and  personal 
estate,  after  payment  of  debts,  greatly  exceeded  the  allowance  of 
ZOL  each;  that  they  lived  with  their  mother;  had  no  other 
fortune;  that  the  allowance  of  30/1  was  greatly  insufficient;  and 
that  the  mother*8  income  was  only  IQOh  per  annum  under  the 
will ;  and  they  prayed  maintenance  fi'om  the  time  past  from  the 
death  of  their  father,  and  to  come ;  and  Sir  WiDiam  Grant,  M.  R., 
upon  the  authorities,  made  the  order ;  and  a  reference  was  directed 
accordingly. 

Again,  in  Stretch  v.  Wathins  {p\  James  Stretchy  after  bequeath- 
ing several  legacies  to  his  wife,  proceeded  thus :  **  To  my  dearly 
beloved  daughter,  Anna  Stretchy  daughter  of  my  abovesaid  wife, 
I  give  and  bequeath  \20t  per  annum ;  (that  is  to  say),  the  in- 
terest of  4,0002,  of  my  three  per  cent  consolidated  annuities ;  it 
is  my  wish  and  will,  that  the  interest,  as  it  becomes  due,  be 
added  to  the  principal  till  she  attains  the  age  of  twenty-one 
years,  except  20L  per  annum  to  find  her  clothes,"  &c.  Then, 
after  a  similar  bequest  to  his  daughter  Mary,  the  testator  adds, 
^  But  if  my  said  wife  should  die  before  my  said  above  daughters 
attain  the  age  of  twenty-one  years,  then  5021  per  annum  may  be 
taken  from  their  annuities  to  maintain  and  bring  them  up  to 
twenty-one  years  of  age ;"  and  he  gave  the  residue  to  his  "son 
James.  The  mother  and  daughters,  after  the  testator's  death, 
filed  their  bill  against  the  executors,  and  James  the  infant,  and 
his  guardian,  praying  that  their  legacies  might  be  transferred 
to  the  Accountant  General,  and  that  Anna  and  Mary  Stretch 
might  be  entitled  to  the  dividends  of  their  respective  legacies  of 

{p)  1  Mad.  253. 
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4^0002.  three  'per  cents*  during  their  minorities^  and  the  principal 
when  they  attained  twenty-one :  and  that  it  might  be  referred 
to  the  Master  to  inquire  what  would  be  a  proper  allowance  for 
maintenance.  Sir  TTumias  Pltmer,  V.  C.^  decided,  that  a  gift 
of  the  interest,  vrithout  limitation,  was  a  gift  of  the  prin- 
cipal, and  that  the  legacies  to  the  daughters  were  vested :  and 
it  being  suggested  that  the  question  as  to  what  shotdd  be  allowed 
for  maintenance  had  better  come  on  upon  petition,  his  Honor 
observed,  **  The  decree,  then,  must  be  made  according  to  the 
prayer  of  the  bill,  except  as  to  what  relates  to  maintenance, 
which  will  come  on  upon  petition.  It  is  admitted,  that  though 
the  testator  has  expressly  directed  an  accumulation  of  the  inte- 
rest (except  as  to  20L)  arising  out  of  the  daughters'  legacies, 
•until  twenty-one,  yet  the  Court,  where  the  child  has  a  vested 
interest  in  the  principal,  will  allow  what  is  necessary  for  the 
infant's  maintenance**  (p). 

But  it  may  be  here  observed,  that  although  where  maintenance 
is  provided  out  of  another  fund,  interest  will  not  be  given  on  a 
legacy,  which  is  payable  infuturo;  the  interest  on  the  amount  of 
the  legacy  may  regulate  the  quantum  of  the  maintenance,  where 
the  amount  is  not  specified. 

Thus,  in  Wynch  v.  Wynch  {q\  Alexander  Wynch  gave  to  each 
of  his  daughters  Margery  and  Frances  the  sum  of  10,000/.  to  be 
paid  at  twenty-one  or  marriage;  and  he  directed  his  trustees 
should  pay  and  apply  such  sum  and  sums  of  money  cut  of  his 
personal  estate,  towards  the  maintenance  and  education  of  his 
daughters,  until  their  portions  should  become  payable,  as  his 
executors  should  think  fit,  not  exceeding  the  interest  of  their 
respective  portions  after  the  rate  of  knrper  cent ;  and  he  dedared 
the  said  legacies  should  not  be  considered  vested,  until  payable 
as  aforesaid;  but  if  either  of  his  daughters  should  die  under 
twenty-one,  and  unmarried,  her  l^acy  was  to  sink  into  the 
residue.  The  question  was,  whether  the  daughters  were  entided 
absolutely  to  interest  at  four  per  cent,  on  their  legacies,  or 
only  to  a  maintenance  until  they  became  payable :  and  Lord 
Akanley,  M.  R.,  said,  ^^  It  is  very  dear,  that  when  a  fiither  gives 
a  legacy  to  a  child,  whether  it  be  a  vested  legacy  or  not,  it  will 
carry  interest  firom  the  death  of  the  testator,  as  a  maintenance 
for  the  child;  but   this  will  be  only  where  no  other  fund  is 


(p)  And  see  Fairman  v.  Qreen^ 
10  Ves.  48. 
{q)  1  Cox,  433;  Donovan  yr.Need^ 


ham,  9  Beav.  164 ;  Bredm  v.  Bredin^ 
I  Dru.  &  W.  494. 
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provided  for  such  maintenance ;  for  it  is  eqoally  clear,  that  where  Legacy  oontiii. 
other  funds  are  provided  for  the  maintenance,  then,  if  the  legacy  -^^'^J^^^  ^ 
be  payable  at  a  future  day,  it  shall  not  carry  interest  until  the  ture,  the  lega- 
day  of  payment  comes,  as  in  the  cas^  of  a  legacy  to  a  perfect  ^X  ^^i.,^^ 
stranger.     Now  here  the  father  has  directed  that  maintenance  nance,  aus. 

shall  be  paid  out  of  his  personal  estate;  if  it  had  been  payable  

out  of  the  interest  of  the  legacies,  I  should  have  thought  the 
daughters  entitled  to  what  they  claim ;  but  as  it  is,  I  think  they 
are  not  entitled  to  interest  on  their  legacies  eo  nomine.  I  there- 
fore declare,  that  Margery  and  Frances  Wynck  are  not  entitled 
to  interest  on  their  kffacies,  until  the  same  become  payable,  but 
only  to  maintenance  not  exceeding  four  per  cent,  on  their  said 
legacies.'* 

Nor  where  maintenance  is  given  until  a  certain  event  and  then  Nor  wbere 
to  cease,  will  it  be  allowed,  unless  the  consent  of  all  persons  dSrectedTo^ 
ultimately  entitled  can  be  obtained,  cease  at  a  time 

''  -  1*  1    1       •  specified,  the 

Thus  in  Kime  v.*  Weffitt  (r),  the  testator  directed  the  mterest  consent  of  aU 

of  the  residue  of  his  personal  estate  to  be  paid  to  his  wife,  for  the  PJJJ^^  e^jjuied 

maintenance  of  herself  and  her  children,  until  the  death  of  her  not  being  ob- 

•  •    • 

&ther,  when  the  testator  directed  it  should  cease  and  be  accu«  *°  * 
mulated  for  the  childrens*  benefit,  as  he  understood  that  his  wife's 
fitther  had  by  his  will  made  ample  provision  for  them  after  his 
decease.  The  accumulations  were  to  be  transferred  to  the 
children  at  twenty-one,  with  benefit  of  survivorship  on  their  dying 
under  that  age  and  without  issue,  and  in  case  they  left  issue,  the 
issue  were  to  take  the  deceased  parent's  share :  there  was  a  bequest 
over  to  the  testator's  brothers  and  sisters,  in  case  all  the  children 
died  under  twenty-one  and  without  issue.  The  testator  di^  in  the 
lifetime  of  his  wife's  father,  who  shordy  afterwards  died  without 
making  any  provision  for  the  wife  or  children.  Under  these 
circumstances,  the  childi^n  claimed  an  allowance  for  maintenance, 
the  testator's  brothers  and  sisters  consenting,  but  Sir  Z^  Shadwell, 
V.  C,  refused  the  allowance  prayed,  on  the  ground  that  there 
might  come  into  existence  other  claimants,  the  issue  of  the 
children,  who  would  be  entitled  to  the  fund,  and  his  Honor  smd, 
he  was  not  aware  of  any  case  which  would  authorize  him  to  affect 
their  rights» 

3.  Where  the  legatee  is  a  child  of  the  testator,  and  mainte-  3.  wiiere  no 
nance  is  directed  generally,  but  no  specific  sum  or  rate  of  interest  JJ^f  jj^^l^ 
on  the  legacy  being  mentioned,  the  Court  varies  the  allowance  mentioned,  but 

maintenanoo 
given  in  gene- 

(r)  3  Sim.  533.  ^  **"* 
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Legacj  ooDtin-  according  to  circumstances;  in  some  cases  allowing  ioxxr  per  cent 
paymen"fu^  on  the  wholc  legacy,  in  others  referring  it  to  the  Master  to  con- 
ture.  the  lega-  sider  the  qtmntum  of  allowaoce;  and  the  Court  accordingly 
and  mainte.  directs  it  with  regard  to  the  fortune  and  circumstances  of  the 
nance,  &c.        legatee.     This  may  be  collected,  as  well  fix)m  the  cases  which 

— have  already  been  stated,  as  from  those  which  will  be  adduced 

in  the  next  section;  and  to  them  may  be  added  the  case  of 
Matckwick  V.  Cock  (rr)^  and  Freemcmtle  ▼•  Taylor  {s). 

In  the  latter  case,  Stephen  Freemantk,  by  will,  in  1793,  recititig 
that  he  had  4,000  guineas  to  dispose  of,  bequeathed  to  his  son 
John  Freemantle  the  sum  of  2,000^  British^  and  the  remainder  to 
be  divided  between  his  two  girls ;  he  left  the  interest  of  the  whole 
fund  to  his  wife,  to  be  by  her  applied  for  the  benefit  and  educa- 
tion of  his  children,  until  the  girls  should  be  married,  or  attain 
twenty-one ;  at  which  period  they  were  to  be  independent,  as  &r 
as  that  sum  went  The  testator  subsequently  declared  that  he 
meant  that  his  wife  should  receive  the  benefit  of  the  interest  of  the 
4,000  guineas  for  her  own  use  entirely  until  Mrs.  MoTby^s  death, 
and  then,  according  to  the  terms  specified  on  the  other  side,  vur., 
**  for  the  advantage  and  education  of  my  children,  trusting  en- 
tirely to  her  honour  and  affection  for  her  children."  The  testator's 
widow  married  again,  and,  on  the  death  of  Mrs.  MoJhyy  succeeded 
to  a  pension.  Upon  the  petition  by  the  three  children  of  the 
testator,  living  at  the  date  of  the  will,  praying  maintenance,  and 
submitting  the  question,  whether  another  daughter  bom  after  the 
date  of  the  will,  was  entitled  to  maintenance,  upon  whose  behalf 
also  another  petition  was  presented.  Sir  WiJUam  Grants  M.  R., 
upon  the  authority  of  Matckwick  v.  Cock^  made  the  order  for 
maintenance  upon  both  petitions. 

4.  Where  main-      4^  TJie  exception  is  likewise  extended  to  the  case,  where 

tenanceupTen         ,  ,    *^  i    1  <• 

ffeneralljatthe  mamtcnancc  is  left  to  the  discretion  of  trustees,  and  they  refuse 
tntttwlk"  ^      *^  ^^  mother  being  of  ability,  but  married  to  a  second  husband. 

Thus,  in  BilUngsley  v.  Critchet  (t\  a  bill  was  filed  by  the  chil- 
dren of  John  BiUingsley  against  his  widow,  who  was  married  to 
the  defendant  Critchet  J*  BiUingsley^  by  will,  gave  to  his  chil- 
dren about  4,00021  stock,  and,  as  appears  by  the  argument  of  the 
counsel,  there  was  a  discretion  vested  in  the  trustees  of  the  will 
either  to  give  an  allowance  or  not,  who,  upon  application,  thought 
such  allowance  unnecessary.     The  testator  had  made  a  provision 

(rr)  Stated  p.  35.  v.  Fentiman,  13  Sim.  171. 

(«)  15  Yes.  363,  and  see  Fentinum         (t)  1  Bro.  C.  C.  267. 
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for  his  widow>  who  had  a  further  estate  from  her  own  fiiniilj.  Legacy  eontin- 
The  question  was,  whether  the  mother  was  obliged  to  support  ^^^^\^ 
the  children,  or  it  was  to  be  done  by  an  allowance  out  of  the  ture,  the  lega- 
interest  of  the  stock  given  to  them  by  their  fether;  and  it  was  IlJId  nudnte-*** 
decided  by  the  Lords  Commissioners  Ashurst  and  Hothamy  that  »*»<».  &c. 

the  widow  was  entitled  to  such  lallowance ;  and  it  was  referred  to  '- 

the  Master  to  see  what  was  proper  to  be  allowed  for  the  main- 
tenance and  education  of  the  plaintifis,  the  infants,  from  the 
time  of  the  intermarriage  of  the  defendant  Critchet  and  his  wife, 
and  for  the  time  to  come.  Lord  Commissioner  Ashurst  observed, 
that  had  the  widow  continued  unmarried,  he  should  have  had 
some  doubt 

In  Lanoy  v.  Duke  ofAthol(u)y  however,  Lord  Hardwiche  said, 
that  to  compel  the  mother  in  that  case  (a  widow  and  unmarried) 
to  maintain  her  daughter  out  of  her  own  estate  would  be  going 
too  far,  and,  therefore,  he  should  lay  that  out  of  the  case :  and 
in  ex  parte  Lord  Petre  (t?),  maintenance  was  allowed  the  mother 
Lady  Petre^  to  a  veiy  considerable  amount 

Again,  in  the  recent  case  of  Bruin  v.  Knott  (w),  the  mother 
was  allowed  what  she  had  expended  in  the  maintenance  of  her 
orphan  child  from  the  death  of  the  father  to  that  of  the  infant 

In  Beaseley  v.  Magraih  (j;).  Lord  Redesdale  said,  the  mother 
had  no  right  to  charge  her  child  with  any  mainteniEmce,  except 
out  of  the  interest  of  the  child's  fortune ;  and,  that  if  the  mother 
thought  fit  to  support  her  child,  she  could  not  make  that  child 
pay  out  of  the  principal  of  its  fortune. 

For  instances  where  maintenance  is  allowed  the  father  not 
being  of  ability,  but  the  mother  having  a  competent  separate 
estate,  the  reader  is  referred  to  a  future  page  (y). 

In  Newman  v.  Baieson  (r),  20,000/.  was  bequeathed  by  the 
testator  to  his  natural  daughter,  with  directions  that  so  much  of 
the  interest  should  be  applied  in  her  maintenance,  as  his  ex- 
ecutors should  think  proper.  The  Master  of  the  Rolls  for  the 
Lord  Chancellor  said,  that,  although  the  daughter  was  a  natural 
child,  yet  the  testator  having  given  maintenance  expressly  to  her, 
it  came  within  the  common  rule  of  a  legacy  given  to  a  child,  and 


(«)  2  Atk.  477.  (z)  3  Swanst  Appx.  689 ;  DcwU 

(v)  7  Yes.  404.  ti^  v.  TyreU,  2  Bus.  &  Mjl.  343; 

(v)  1  Phil.  572.  Stephens  y.  Lawry,  2  Yo.  &  Coll.  (C), 

(x)  2  Scho.  &  Lef.  85.  87. 

(y)  iij^  p.  1287. 

VOL.  II.  Y 
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Jjagnej  contin.  directed  interest  from  the  time  of  the  testator's  decease ;  Lord 

gent,  time  of      Colchesto's  MSS. 
payment  fu- 
tore,  ibc  lega 

a^  nudnte-*^      6.  The  exception  of  giving  interest  before  the  principal  is  due, 
nance,  &c        is  extended  to  the  case  of  a  legatee,  who,  though  not  a  child  of 

^ the  testator,  is  one  towards  whom  h^  has  placed  himself  in  loco 

tcstator^has  ^   parentis^  and  an  in&nt,  for  the  exception  is  not  made  in  favour 
placed  himself   ^f  adults  (x)  \  and  in  such  cases  interest  will  accordingly  be 

in  loco  parentis,  ,  V.  «  »     i       i 

computed  from  the  testators  death. 

Thus,  in  Acherhy  v.  Vernon  (y),  Mr.  Vernon^  the  Chancery 
counsel,  bequeathed  to  his  8ister*s  daughter,  Letitia  Jcherley, 
1,600JL  at  her  age  of  eighteen,  or  marriage ;  and  after  giving 
some  other  legacies,  he  bequeathed  the  residue  of  his  personal 
estate,  which  was  to  be  invested  in  land,  and  all  his  real  estate, 
to  trustees,  in  trust  to  settle  the  whole  upon  B.  Vernon^  as  therein 
mentioned.  By  codicil,  the  testator  directed  that  LetidcHs  por- 
tion of  1,000/1  should  be  made  up  6,000/.,  and  paid  to  her  at 
twenty-one,  or  marriage.  Letitia  was  about  eighteen  at  the  date 
of  the  codicil.  Upon  a  suit  instituted  by  her  for  interest  upon 
her  portion,  to  be  computed  firom  the  testator's  death  until  she 
attained  twenty-one  or  marriage.  Lord  Macclesfield^  C,  decreed 
it  accordingly :  observing,  that  it  had  weight  with  him,  tliat  by 
the  will  Letitia^s  l9gacy  was  given  at  eighteen,  and  that  she 
having  attained  such  age,  in  the  life  of  the  testator,  the  codicil 
ordered  it  to  be  made  up  6,00021,  postponing  the  payment  to 
twenty-one  or  marriage ;  so  that,  although  the  actual  payment 
was  deferred  until  twenty-one  or  marriage,  the  legacy  was  vested 
presently ;  and  being  severed  firom  the  rest  of  the  estate,  which 
residuum  alone  £.  Vernon  was  concerned  in,  the  interest  of  the 
6,00021  could  belong  to  no  other  person  than  Letitia. 

It  will  occur  in  perusing  the  last  case,  that  the  testator  in- 
tended to  substitute  himself  in  loco  parentis ;  the  legatee  was  his 
sister's  daughter,  and  his  heir-at-law,  and  he  called  the  gift,  by 
a  codicil,  a  portion;  these  were,  therefore,  strong  circumstances 
to  make  the  case  an  exception  to  the  general  rule,  in  addition 
to  the  other  reason. 

To  the  preceding  case,  Beckford  v.  Tobiny  before  stated  (z), 
may  be  added,  in  which  case,  the  circumstance  that  the  legatee 
would  have  otherwise  been  unprovided  for,  seems  to  have  had 

(x)  As  in  Raven  v.  Waite,  1  Swan.  (y)  1  P.  Wins.  783. 

553,  infra,  p.  1270.  (z)  Page  1252. 
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much  weight     The  case  of  Churchill  v.  Speake  (a\  if  it  can  ))e  Legacv  oontin. 
reconciled  with  more   modem  determinations,  must,  it  is  pre-  ffent,tjineof 

it_/*-,i«.  /•  payment  fu- 

sumedy  be  referred  to  the  principle   of  the   preceding  case  of  ture,  the  loga. 
Ackerley  v.  yenum.  l^d  mS  *'• 

The  case  of  Sill  v.  Hill  (b)  also  falls  within  the  present  class  nance,  &c 

of  cases.     In   that  case  Jeremiah  Hill  bequeathed  as  follows :  ?!I!!!! 

"  I  give  and  bequeath  unto  Mary  Ann  Hilly  Matilda  Lydia  HilU 
Edward  Jeremiah  Hillj  and  Penelope^  the  four  legitimate  children 
of  my  late  son,  Thomas  HiUy  deceased,  by  Ann  HilU  late  his  wife, 
now  his  widow,  8,000/.  each,  and  to  Thomas  Hill,  the  eldest 
illegitimate  child  of  my  said  deceased  son,  10,000/.,  and  to 
Charles  HUlj  the  other  illegitimate  child  of  my  said  deceased 
son,  6,000£,  the  same  legacies  or  sums  to  be  considered  as 
vested  interests  in  all  of  the  said  six  children  respectively,  on 
their  attaining  respectively  the  age  of  twenty-one  years,  or  dying 
under  that  age,  and  leaving  issue  of  their  respective  bodies  law- 
fiilly  begotten ;  and  it  is  my  will,  that  in  the  meantime,  and 
until  they  shall  attain  respectively  as  aforesaid,  their  said  respec- 
tive legacies  shall  be  paid  into  the  hands  of  William  Tanner^ 
of  Bristol,  gentleman,  and  William  Perry,  of  the  same  city,  wine 
merchant,  their  executors  or  administrators,  as  trustees  for  the 
said  children,  and  shall  be  by  them  laid  out  in  Govemihent 
stocks  or  funds,  or  in  such  other  public  or  private  real  or  per- 
sonal securities,  as  they  shall  think  proper,  and  the  interest, 
dividends,  and  profits,  of  such  respective  legacies,  shall  be  by 
them  applied  in  the  maintenance  and  education  of  the  said 
respective  children  of  my  said  deceased  son,  or  in  their  placing 
out  and  advancement  in  the  world,  or  otherwise  be  accumulated 
for  their  benefit  at  the  discretion  of  my  said  trustees:  and  in  case 
any  or  either  of  the  said  six  children  of  my  said  deceased  son 
shall  happen  to  die  under  the  age  of  twenty-one  years,  and 
without  leaving  issue  of  their  respective  bodies,  lawfully  begotten, 
then  it  is  my  will,  that  the  legacy  or  legacies  of  such  child  or 
children  so  dying,  with  the  unapplied  interest  thereoi^  if.  any, 
ahall  from  time  to  time,  uid  as  often  as  it  shall  happen,  go  to  and 
be  divided  amongst  the  survivors  or  survivor,  or  others  or  other 
of  the  said  six  children,  to  be  vested  in  them  respectively,  upon 
their  attaining  their  said  respective  ages  of  twenty-one  years,  or 
dying  under  that  age,  and  leaving  lawful  issue  as  aforesaid ;  but 


(a)  I  Vem.  251 ;  see  also  Nevoman  v.  Batesofiy  3  Swanst.  Appx.  689> 
(1789),  iupru,  p.  1267. 
{b)  8  Ves.  &  Beam.  183. 

y2 
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Legacy  oontin-  in  case  all  of  them  shall  die  under  that  age^  without  leaving 
^a^mraTfu^^  lawful  issue  as  aforesaid,'*  theh  the  testator  gave  and  bequeathed 
ture,  the  lega-  over  the  said  several  legacies  or  bequests  so  given  to  them  as 
and  mdnte-  '  aforesaid,  t(^ether  with  the  unapplied  interest  thereof,  if  any ; 
nance,  &c        and  he  declared  his  will,  "  that  the  said  trustees,  their  executors 

^ and  administrators,  shall  and  may,  from  time  to  time,  during  the 

minorities'  of  the  said  four  children  of  his  son,  Thomas  Hilly 
deceased,  pay  or  advance  to  their  mother,  Ann  Hill,  the  interest, 
dividends,  and  produce  of  their  respective  legacies  or  bequests 
hereinbefore  given  to  them  as  aforesaid,  or  so  much  thereof  as 
they  shall  think  proper  to  be  by  her,  the  said  Ann  HiU,  laid  out 
in  the  maintenance  and  education  of  her  said  four  children 
respectively  at  her  discretion;  and  her  receipt,  &c.,  shall  be 
sufficient  discharge,  &c.^  The  bill  was  filed  on  behalf  of  the 
six  infant  children  of  Thomas  Hilly  alleging,  that  upon  the  death 
of  their  late  father,  who  died  insolvent,  the  testator,  their  grand- 
father, took  upon  himself  their  care  and  maintenance,  prayed 
payment  of  their  legacies,  with  interest  from  the  death  of  the 
testator.  It  was  insisted  for  the  plaintiffs,  that  the  testator 
placed  himself  in  loco  parentis.  Sir  William  Grant,  M.  R.,  said, 
there  was  no  solid  distinction  between  this  case  and  Beckford 
v.  Tobiny  and  therefore  the  interest  must  be  calculated  from  the 
testator's  death  {bb). 
The  exception  We  may  here  observe,  that  the  exception  in  favour  of  children 
children,  &c.  of  the  testator,  and  those  towards  whom  he  has  placed  himself 
not^e^tendedto  ^^  ^^  parentis,,  does  not  extend  to  adults:  the  point  is  expressly 
adults.  decided  with  respect  to  the  latter  class  ih  Raven  v.  Waie  (c),  and 

the  case  of  Lowndes  v.  Lowndes  is  conceived  to  be  an  authority 
for  the  rule,  as  it  affects  the  testator's  own  children :  indeed,  the 
cases  do  not  justify  any  distinction  between  the  testator's  own 
children  and  those  towards  whom  he  has  placed  himself  in  loco 
parentis,  but  considers  them  entitled  to  the  same  privileges. 

In  the  case  of  Lowndes  v.  Lowndes  {d)y  stated  in  the  next 
section,  the  testator's  daughter,  Elizabeth,  claimed  the  interest  on 
a  legacy  of  20,000/.  from  the  death  of  the  testator;  but  she 
claimed  in  two  characters,  first  as  administratrix  of  her  mother, 
the  widow  of  the  testator,  who  had  a  life  interest  in  the  legacy, 
but  who  only  survived  the  testator  about  two  months;  and 
secondly,  in  her  own  right,  as  entitled  for  life,  after  the  death  of 


(bb)  See  abo  WUson  ▼.  Maddison,         (c)  1  Swanst  553 ;  Bee  alfio  Wa& 
2  Yo.  k  Coll  (Ch.),  372 ;  Rogers  y.     v.  Wall,  11  Jur.  403. 
Soutten,  2  Keen.  598.  (d)  Infra,  p.  1272. 
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her  mother.     On  the  hearing,  the  Chief  Baron  observed,  that  to  The  exception 
support  the  claim  of  interest  upon  the  20,000£  it  must  be  argued  JJiidren^onh* 
that  the  daughter  Elizabeth^  who  was  an  adults  would  be  imme-  testator  not 
diately  entitled  to  the  interest  from  the  death  of  the  testator,  if  ^SL     ^ 

EUzabethy  the  mother,  had  died  in  the  testator's  lifetime;   and  *""— 

upon  a  subsequent 'day,  the  Chief  Baron  said,  the  Court  were  of 
opinion,  that  neither  the  widow,  nor  the  daughter  were  entitled 
to  interest  on  the  20,000/1  from  the  testator's  death. 

In  Raven  v.  Wcdtey  the  testator  bequeathed  1,60021  to  trustees, 
upon  trust,  to  place  it  on  security,  and  pay  the  interest  to  Frances 
Haven,  for  the  maintenance  of  herself  and  children,  until  the 
youngest  should  attain  twenty-one ;  and  then  for  her  own  use, 
during  widowhood :  the  will  also  directed  payment  of  certain 
annuities  to  other  persons,  from  the  first  quarter  day  from  the 
testator's  deatL  Frances  Raven  was  living  separate  from  her 
husband,  the  testator's  nephew,  and  receiving  a  voluntary  annuity 
from  the  testator  during  the  testator's  life.  A  bill  was  filed  on 
behalf  of  Frances  Raven,  who  claimed  inter^t  on  the  legacy  fix)m 
the  testator's  death,  the  testator  clearly  having  placed  himself 
towards  her  in  loco  parentis.  Sir  Thonuis  Plumer,  in  reference  to 
the  exception  in  favour  of  the  children  of  the  testator,  observed, 
that  ^*  the  foundations  of  that  exception  were  the  natural  obliga- 
tion of  the  parent  to  provide  for  his  child,  and  the  incompetence 
of  the  child  to  give  a  discharge  for  the  principal;  and,  therefore, 
that  the  Court  concluded  the  parent  had  postponed  payment  of 
the  principal,  in  respect  only  of  this  inability  to  give  a  discharge, 
and  inferred  an  intention  that  interest  should  be  paid  immediately. 
He  further  remarked,  that  all  the  cases  decided,  were  cases  of 
infants;  but  that  no  case  had  been  produced,  in  which  it  ever 
was  extended  to  a  legacy  in  favour  of  an  aduU,  though  cases 
innumerable  must  have  occurred  of  legacies  to  persons  aged  and 
decrepit,  objects  of  the  testator's  bounty  during  life :  and  after 
recognising  the  case  of  Lowndes  v.  Loumdes,  as  a  direct  decision 
in  point,  his  Honor  concluded  with  observing,  that  the  extension 
of  the  exception  to  an  adult,  was  therefore  negatived  by  the  latest, 
or  rather  the  only,  decision  on  the  subject ;  and  that  he  could 
not  carry  the  exception  beyond  the  authorities,  and  introduce  a 
new  case,  in  which  the  rule  was  to  be  relaxed,  and  he  dismissed 
the  bill  accordingly. 

But  the  exception  discussed  in  this  section  in  favour  of  child- 
ren of  the  testator  is  not  extended  to  his  wife,  natural  child,  or 
grandchild,  all  of  whom  are  considered  as  strangers;  they  will  not 
therefore,  as  will  be  shewn  in  the  following  section,  be  entitled  to 
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vvhero  the  le-    interest  on  their  respective  legacies^  until  the  time  of  payment 
gacy  IS  contm-  ^f^^  principal,  unless  they  fell  within  other  exceptions  to  be  here- 

gent,  or  time  of  .  .  .  .  •  .  . 

payment  fii-      after  noticed,  of  being  otherwise  destitute,  or  unless  an  intention 
^1veii"^nd1!hr  ^  &^^  interest  in  the  meantime  can  be  inferred  from  the  will 

legatee  is  the 

testator.  *       Sect.  V.  Of  interest  where  legatee  is  the  wife,  natural 

child,  grandchild,  niece,  or  other  stranger. 

L  With  respect  to  the  wife^  In  Cfrickett  y^  Dolby  before 
stated  (e),  Lord  Alvanley^  M.  R.,  says,  ^*  I  tliink  a  wife  would 
certainly  come  under  the  same  exceptions  as  a  child.  I  do  not 
find  it  in  the  books.  It  can  hardly  ever  happen  that  a  wife  has 
not  some  other  provision,  and  that  may  make  a  difference  in  the 
case  of  a  child."  Notwithstanding  this  dictum,  the  law  is  now 
well  settled  to  the  contrary. 

Thus,  in  Stent  v.  Robinson  (/),  the  testator  bequeathed  to 
trustees  10,00021  out  of  his  capital  in  trade  which  he  might  die 
possessed  o^  to  be  invested  by  them,  with  the  concurrence  of  his 
wife,  in  such  funds  and  legacies  as  should  be  deemed  eligible,  in 
trust  to  pay  the  interest  to  his  wife  half-yearly  during  her  life, 
for  her  separate  use.  The  widow  married  again  :  and  a  petition 
was  presented  by  her  and  her  husband,  praying  that  the  Master 
might  be  directed  to  allow  interest  upon  the  legacy  of  10,00021 
at  five  per  cent,  from  the  day  of  the  testator's  deaths  until  it  should 
be  laid  out  in  stock ;  and,  from  that  time,  the  dividends  But 
Sir  William  Grant,  M.  R.,  dismissed  the  petition,  observing,  that 
there  was  nothing  to  support  it,  except  that  dictum  by  Lord 
AhanUy,  and  there  was  no  authority  to  support  that,  notwith- 
standing the  numerous  instances  of  legacies  to  wives. 

Agsdn,  in  Lowndes  v.  Lowndes  {g\  the  testator  WiOiam  Lowndes 
gave  to  trustees  the  sum  of  20,00021  sterling,  to  lay  it  out  at 
interest  on  government  securities,  and  pay  the  annual  produce  to 
his  wife  Elizabeth  for  life,  and  after  her  death,  to  his  daughter  for 
life.  The  testator  also  gave  to  his  daughter  Elizabeth  Lowndes^ 
and  to  Thx>mas  Lowndes  the  sum  of  3,00021,  upon  trust  to  invest 
the  same  in  government  or  real  securities,  and  pay  the  produce 
into  the  proper  hands  of  William  Hook  during  his  life,  for  his 
support  and  maintenance,  so  that  he  might  not  anticipate  or 
incumber  the  growing  payments;  the  testator  also  bequeathed 
two  other  sums  of  3,0007,  in  the  same  manner,  in  trust  for  two 


{e)  Supra,  p.  1254;  3  Ves.  10.  {g)  15  Ves.  301. 

(/)  12  Ves.  461. 
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other  children  of  the  name  of  Hook.     The  testator  died  in  Where  the  le- 
DecenJ>er,  1806,  and  his  wife  Elizabeth  died  in  the  February  P2Lo/tim?of 
following  intestate^  to  whom  her  daughter  Elizabeth^  who  was  an  paymeftt  fu- 
adult,  administered.     It  did  not  appear  that  Elizabeth  Lowndes^  g^yen,  and  the 
the  widow,  had  any  other  provision  than  that  arising  from  the  legatee  is  the 
20,000/.,  and  the  infants,  the  Hook%  who    were  the  testator's  testator. 
natural  children,  were  wholly  unprovided  for,  except  by  the  will. 
Upon  the  question,  whether  the  widow  was  entitled  to  interest  * 
upon  the  20,000^  and  the  infant  natural  children  upon  their 
respectivcT legacies  from  the  death  of  the  testator;  it  was  decided 
that  neither  the  wife  nor  the  infants  were  so  entitled ;  the  Lord 
Chief  Baron  Macdanald  observing  with  respect  to  the  natural 
children,  ^^  It  is  clear  that  by  law  they  are  strangers  to  the  testator. 
In  BeckfordY.  Tobin,  Lord  Hardimcke  conceived  that  the  testator, 
by  directing  maintenance  out  of  the  interest,  intended  that  in- 
terest should  be  given  from  the  death.     But  in  this  case  there  is 
no  scintilla  of  intention  to  be  collected  frx>m  the  will,  as  there  was 
there  from  the  codicil." 

The  preceding  case  was  recognised  and  approved  in  the  case 
oi  Raven  .v.  Waite  (A),  where  the  reader  will  find  the  general  rule 
lespecting  interest  on  legacies,  and  some  of  its  exceptions  clearly 
and  pointedly  stated  by  Sir  Thomas  Plumer,  M.  R. 

2.  As  to  natural  children  (t),  the  preceding  case  of  Lowndes  v.  2.  >vhere  a 
Lowndes  has  settled,  that  a  natural  child  is  not  entitled  to  interest  ^  testator. 
fit>m  the  death  of  the  testator,  on  a  general  vested  legacy,  where 
nothing  is  said  by  the  testator  as  to  the  time  of  payment :  and  it 

is  presumed  that  a  similar  decision  would,  upon  the  same  prin- 
ciple, be  made  in  the  case  of  a  legacy  payable  upon  a  future 
event;  for  the  natural  child  being  considered  at  law  a  stranger, 
the  general  rule  before  noticed  must  be  equally  applicable  to 
them  as  to  other  strangers. 

3.  With  respect  to  grandchildren.     Lord  Alvanky,  in  the  case  3.  Where  a 
of  Crichett  v.  Dolby ^  said,  that  a  grandchild  was  always  con-  Set<Mtator. 
sidered  the  same  as  a  child  within  the  view  of  the  above  excep- 
tion; but  in  this  dictum  his  Lordship  was  not  accurate;  for  it 

(A)    1   Swanst.  543,  557,  supra^  of  the  dividends  for  the  maintenance, 

p.  1271.  education,  or  benefit  of  the  infant  bj 

(i)   With   respect  to  the    stock  an  order  upon  petition  of  the  guar* 

standing  in  an  infant's  name,  the  dian,  if  any,  if  not,  by  an  order  to  be 

statute  11  €reo.  4,  and   1  Wra.  3,  made  in  a  cause  depending  in  the 

c.  65,  s.  32,  authorizes  the  application  Court,  vide  infra^  Sec.  vin. 
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Where  the  Ie«  appears  that  a  distinction  has  long  been,  and  is  still,  made  between 
gwjy  II  contiu-   children  and  eiandchUdren  upon  this  subject,  the  Court  havimr 

gent,  or  time  of  «  ... 

payment  fii-  refused  to  allow,  on  the  ground  of  their  relationship  to  the 
given? andthc^  testalor,  interest  upon  their  legacies  before  the  time  arrived  which 
legateo  a  was  appointed  for  their  payment     The  rule,  as  now  settled  may 

§10  testator.       be  thus  Stated  and  divided :  where  a  legacy  is  given  to  grand- 

children  upon  a  contingent  event,  or  payable  at  a  future  period, 
and  the  will  does  not  give  them  interest  or  maintenance  in  the 
meantime,  interest  "v/'iH  not  accrue  upon  the  legacies  until  the  time 
of  payment  of  the  principal ;  nor  will  interest  in  the  shape  of 
maintenance  be  allowed  them,  merely  on  the  ground  of  their 
relationship  to  the  testator  (J). 

A. — ^For  where  in  such  cases  the  legacy  is  given  over  to  others 
whose  consent,  by  reason  of  infancy  or  otherwise,  cannot  be 
obtained,  there  maintenance  will  not  be  allowed,  although  the 
legacy  carries  interest  untU  the  time  of  payment  of  the  prin- 
cipal (Jj)\  and  although  the  father  be  not  of  ability;  for  in  such 
case  it  would  be  to  give  for  the  maintenance  of  one  person  the 
property  of  another. 

B. — But  the  rule  is  otherwise  where  the  consent  of  the  legatees 
ultimately  entitled  can  be  obtained. 

C. — Or  where  the  legacy  is  not  given  over,  and  the  grand- 
children, or  indeed  any  other  infant  legatees  (strangers  to  the 
testator),  compose  a  class^  all  or  some  of  whom  must  absolutely 
take  xke  fund;  all  having  an  equal  chance  of  taking  or  being 
survivor,  and  having  a  present  interest  {k)i  for  there  the  Court 
will  allow  interest  in  the  shape  of  maintenance,  if  the  father  be 
not  of  ability  to  maintain  them  (/). 

A When  A. — ^And  Jirst,  as  to  those  cases,  where  consent  cannot  be 

consent  of  legii.  obtained 
tees  over  conno<  vfc/M»»**^v». 

beoht«ned.  Thus,  in  Haughton  v.  Harrison  (m),   Thomas  HauglUon  be- 

queathed 500/.  to  be  paid  to  his  grandson  T.  Price^  the  son  of 
Mary  Price^  if  he  lived  to  the  age  of  twenty-one,  but  if  not,  then 
to  the  other  child  or  children  of  his  daughter  equally  arriving  to 

— —  —  - -  II--1I1II  - • 

(J)  See  SUtoart  v.  Gamett^  3  Sim.  parte  Kehhle^  in/raf  p.  1277. 

398,  467,  infroy  Ch.  XXI.  Sect.  n.  (I)  See  the  rule  as  stated  by  Lord 

(jff)  As  in  the  legacj  in  Erring-  Eldon  in  MarshaU  y.  HcUotcay^  2 

Am  y.  Chapman^  it^fra^  p.  1278.  Swan.  436. 

(k)   See  per  Lord  Eldon  in  ex  (m)  2  Atk.  329. 
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8Qch  age^  and  gave  the  residue  of  his  personal  estate  to  the  where  the  le- 
plaintiff.     After  the  testator's  death,  T.  Price  died  under  twenty-  8^^  "  contm- 

,  ,  ,   ,  *'      S^iit,  or  time  of 

one,  and  there  being  no  child  of  Mary  Price  bom  or  living  at  the  payment  fd- 
decease  of  the  testator,  the  plaintiff  insisted,  that  the  500t  became  J^rt'^vel"  wd 
part  of  the  residue  to  which  he  was  entitled ;  but  if  the  Court  the  legatee  a 
was  of  a  different  opinion,  he  then  contended,  that  the  two  other  ^'te^ato^ 
children  of  Mary  Price  were  not  entitled  to  interest  before  their  »jd  «he  consent 

'  ,  of  tbe  legatees 

ages  of  twenty-one.     Lord  Hardtoicke,  C,  said,  ''  It  is  plain  the  over  cammot  be 

grandchildren  bom  after  the  testator's  death,  are  entitled,  for  as  ^^^'°^' 

they  were  not  in  esse  in  his  life,  the  testator  must  have  had  in 
view  future  children  of  his  daughter.  But  I  am  of  opinion,  they 
are  not  entitled  to  interest,  though  I  would  help  them  if  I  possibly 
could*  If  this  legacy  had  been  left  upon  no  condition,  but  to 
be  paid  to  T.  Price,  at  his  age  of  twenty-one,  and  not  given  over, 
then  it  would  have  been  a  legacy  vested  and  transmissible,  but 
still  no  interest  could  have  been  demanded,  unless  it  be  in  the 
case  of  a  child  who  had  no  other  maintenance  or  provision ;  for 
a  parent  is  bound  by  nature  to  support  a  child,  but  this  has  not 
been  carried  so  far  in  the  case  of  grandchildreru  But  here  it  is 
still  stronger,  for  this  is  not  a  vested  legacy,  for  in  case  T,  Price 
died  before  twenty-one,  it  is  given  over.  The  words  *  equally 
arriving  at  the  age  of  twenty-one,'  must  be  construed  agreeably 
to  the  other  words,  and  therefore  it  vnll  stilL  remain  a  doubt 
whether  anything  vests  till  twenty-one;  but  I  shall  not  now 
determine  this,  and  will  only  direct  the  50021  to  be  placed  at 
interest,  and  to  be  paid  in  the  meantime  to  the  plaintiff.  And 
if  the  child  or  children  of  Mrs.  Price  arrive  at  their  ages  of 
twenty-one,  then  the  principal  sum  to  be  paid  to  them  and 
interest  from  the  time  it  becomes  payable." 

So  also,  in  Butler  v.  Freeman  (n)j  the  grandfather  of  the  plaintiff, 
by  will,  after  directing  his  debts  and  legacies  to  be  paid,  gave  the 
residue  of  his  personal  estate  to  his  grandson  (the  plaintiff)  at 
twenty-one,  and  if  he  died  before  that  age,  then  to  the  defendant 
Freeman,  whom  he  made  executor.  The  plaintiff  filed  the  bill 
for  the  interest  of  the  residue  during  infancy ;  but  the  defendant 
Freeman  insisted  that  the  plaintiff  was  not  entitled  to  it  unless  he 
attidned  twenty-one,  and  that  if  the  plaintiff  died  under  twenty- 
one,  he,  the  defendant,  was  entitled  to  it,  with  the  residue.  Jofm 
Butler,  the  plaintiff's  father,  insisted,  that  the  residue  must  be 
confined  to   what  the  testator  left  at  his  death,  and  that  the 

(k)  9  Atk.  5S ;  EUon  t.  EUan^  suproy  568 ;  also  Perry  t.  Whitehiod^ 
6  Yes.  546. 
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Where  the  le-   interest  after  that  period  ought  to  be  considered  as  undisposed  o^ 

gacy  is  contin-   which  he  claimed  as  the  testator's  next  of  kin ;  but  if  the  Court 

payment  fa-       thought  Otherwise,  he  then  claimed  the  interest  for  the  main- 

J^T'g^^iiT*^   tenance  of  the  plaintiflF.     Lord  Hardmche  said,  "The  pWntiff  is 

thelegatf^es       not  entitled  to  the  interest  which  arises  from  this  residue;  and 

chdSrcn,  or       though  the  words  rest  and  residue  must  be  confined  to  what  shall 

other  class  of     \^  found  at  the  death  of  the  testator,  after  his  debts,  funeral 

gers,  and  there   expenses  and  legacies,  are  paid;  yet  that  the  interest  ought  to 

over  whoso'       accumulate  till  the  plaintiff  arrives  at  twenty-one,  and  as  often  as 

consent  cmnnci  it  amounts  to  a  Competent  sum,  to  be  placed  out  by  a  trustee 

^  ^""^  '  __   appointed  by  the  Master.     I  am  not  quite  So  clear  how  this 

interest  would  go,  if  the  accident  should  happen  of  the  plidntiff's 

dying  before  twenty-one,  whether  to  the  representative  of  the 

plaintiff,  or  to  the  defendant  Freeman  {p) ;  and  if  there  had  been 

occasion,  I  should  have  been  glad  the  cases  had  been  looked  into, 

and  ai^ued  over  again ;  but  as  this  question  may  never  arise,  since 

the  plaintiff  may  live  to  be  twenty-one,  there  is  no  necessity  for 

another  argument  at  present     As  to  the  defendant  John  Butler^s 

claim,  I  am  of  opinion,  he  has  no  right  to  the  interest,  because 

the  testator  has  given  all  the  rest  and  residue  of  his  personal 

estate,  so  that  he  cannot  be  said  to  have  left  any  part  undisposed 

of,  and  consequently  can  have  no  title  to  it  as  next  of  kin, 

under  the  Statute  of  Distribution ;  for  as  the  devise  of  the  residue 

is  contingent,  it  not  vesting  till  the  grandson's  age  of  twenty-one, 

the  interest  is  so  likewise,  and  must  accumulate  in  the  meantime ; 

nor  can  the  defendant  Butler,  by  the  rules  of  this  Coiut,  entitle 

himself  to  it  as  maintenance  for  the  infant ;  because  it  is  given 

by  a  grandfather  to  a  grandson,   upon  a  contingency  of  his 

attaining  twenty-one;  and  as  nothing  is  said  how  the  produce 

of  it  shall  be  applied,  he  is  not  entitled,  as  a  grandson,  to  be 

maintained  out  of  the  produce"  (p). 

Again,  in  Lomax  v.  Lomax  {q\  a  petition  was  presented  for 
maintenance  out  of  the  interest  of  a  legacy  to  the  children  of 
the  testatrix's  daughter,  when  the  youngest  should  attain  the 
age  of  twenty-one :  Lord  Eldon,  in  rejecting  the  petition,  said, 
*'  Upon  a  legacy  when  they  shall  attain  twenty-one,  and  to  such 
of  them  as  shall  attain  twenty-one,  is  not  the  meaning  that  such 
as  do  attain  twenty-one  shall  have  it  at  that  time ;  and  what 

right  has  the  Court  to  give  the  interest  before  that  time  ?    If  all 

0  .  ■    •  ■  ■  ■■ ■  .  I   .  -  , ■  I 

(p)  See  Oreen  v.  BhtUj  2  Atk.  vations  in  Perry  v.  Whitehead^  6  Yes. 

476,iiote  3,8tated  infra.  Sect.  x.  sub-  547 ;  EUu  v.  EUis^  1  Scho.  k  Lef.  1. 
sect.  2.  {q)  1 1  Ves.  48. 

(p)  See  also  Lord  EldatCt  obser- 
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die  under  twenty-one,  and  a  child  not  yet  in  existence  should  Where  the  lew 
corae  into  existence  and   attain   that  age,   that  child  clearly  |^I  op*2me"of 
would  take  the  whole,  interest  as  well  as  principal.     Therefore  payment  fu- 
I  may  give  it  to  those  children  who  may  never  become  entitled  relt'^wen,  and 

to  it."  the  legatees  are 

So,  in  ex  parte  Kebble  (r),  a  petition  prayed  an  order  for  or  other  class* 
maintenance  on  behalf  of  five  infants,  to  whom  a  residue  was  ^e^^^J^j^Jhe"" 
bequeathed,  with  survivorship  among  them  in  case  of  the  death  are  legatees 
of  any  under  the  age  of  twenty-one;  and  in  case  all  of  them  ^Mentwwwrt 
should  die  under  that  age,  the  whole  was  given  to  their  sister,  be  obtoined. 
who  took  no  interest  directly  in  that  residue;  but  a  legacy  was 
given  to  her  by  the  same  will,  and  in  case  of  her  death  under 
twenty-one,  that  legacy  was  given  over  to  the  other  five  children. 
The  will  gave  no  direction  for  maintenance.   Lord  Eldon  refused 
to  make  the  order,  observing,  ^^  The  case  in  which  maintenance 
has  been  allowed,  though  not  given  by  the  will,  is  where  there 
are  children,  some  or  one  of  whom  must  take  the  property,  and 
all  have  an  equal  chance  by  surviving,  and  a  present  interest. 
But  it  cannot  be  done  if  there  is  a  gift  over,  or  if  the  children 
are  not  all  the  persons  among  whom   it  is  to  go;   as  in  Sir 
Frederick  EderCs  case,  where  Lord  Rosslyn  had  directed  it:  but 
upon  an  application  for  an  increase  of  the  allowance,  I  did  not 
think  myself  justified  in  following  that,  and  refused  it,  as  those 
children  might  not  be  the  persons  to  take  the  whole;  but  future 
children,  then  unborn,  might  be  the  persons  to  take  a  part  of  it." 
Lord  EldofCs  reason  for  not  granting  the  order  in  the  case  before 
him  was,  that  as  the  fimd  was  ^ven  over  to  the  sixth  child,  in 
the  event  of  the  others  dying  under  twenty-one,  if  that  event 
were  to  happen,  the  five  would,  if  the  order  were  made  accord- 
ing to  the  petition,  be  maintained  at  her  expense,  for  she  had  no 
interest  in  common  with  them,  while  the  gift  over  remained 
contingent.     Upon  a  subsequent  day,  his  Lordship  adhered  to 
his  former  opinion;  observing,  "The  case  o{ Fairman  v.  Oreen{8) 
is  not  within  the  former  cases ;  in  which  the  gift  over  was  to 
the  children  who  should  survive,  and  therefore  maintenance  was 
given,  the  chance  being  equal;  but  in  that  case,  as  in  this,  all 
the  children  might  die  under  twenty-one,  and  none  of  them 
might   take.      The   former  cases,  after  great  stru^le,  go  this 
length,  that  where  there  are  equal  legacies  to  a  class  of  children, 
even  with  a  direction  for  accumulation,  the  principal  with  the 


(r)    n>.  604;   see  alao  Ttimer  v.      Ffoiccr,  7  lb.  528. 
Turnery  4  Sim.  430;    Cannir^s  ▼.  («}  10  Yes.  45»  stated  tf/ro,  1285. 
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Where  the  le-  accumulation  to  be  paid  at  twenty-one^  with  survivorship,  in  case 
gacy  is  contin-   Qf  ^^  death  of  any  under  Ihat  ace,  to  the  others,  the  chance 

sent,  or  time  of  ,  •'  ^ 

payment  fii-  of  all  taking  or  the  survivor  being  equal,  the  Court  takes  the 
rest'giverand  f"°^  which  belongs  to  all,  and  must  go  to  all  or  some  of  them, 
thelegatee«are  and  maintains  them  all  out  of  the  interest  But  the  principle 
OTotherclunof  Cannot  be  applied  where  the  legacy  is  not  given  absolutely  to 
infant  stran-      the  children  and  the  survivor,  but  in  case  of  the  death  of  a  child 

fferS)  and  there 

are  legatees       under  tweuty-one,  there  is  a  limitation  to  the  issue,  who  for  that 

IZ^^ann^  V^^^^?^  ^^  straugers.'' 

be  obuined. ^  Nor,  as  before  stated,  will  interest  be.  allowed  before  the  time 
Ifotwithstand-  of  payment  of  the  principal,  although  the  legacy  is  directed  to 
hears  hitweiS^  ^^  interest^  and  although  the  parent  be  not  of  ability  to 
and  the  parent    maintain  his  children. 

Thus,  in  Errington  v.  Chapman  {t\  which  is  the  last  case  we 
shall  adduce  under  the  present  head,  the  testator,  Thomas  Erring- 
ton,  directed  his  trustees,  out  of  the  residue  of  his  personal  estate, 
to  pay  to  his  granddaughter,  Ann  Errington,  when  and  as  soon 
as  she  should  attain  her  age  of  twenty-one  years,  the  sum  of 
1,00021,  with  interest  for  the  same  from  the  expiration  of  twelve 
calendar  months  next  after  his  decease ;  but  in  case  she  should 
die,  without  issue,  before  that  age,  then  to  pay  the  said  sum 
of  1,000/.,  with  interest  and  produce  thereof,  unto  his  grandson, 
Thomas  Errington,  when  and  as  soon  as  he  should  have  attained 
his  age  of  twenty-one  years ;  and  that  his  trustees  should  pay 
all  the  remainder  of  the  residue  unto  his  said  grandson,  Thomas 
Errington,  in  like  manner ;  and  if  he  should  die,  without  leaving 
issue  under  twenty-one,  then  to  his  said  granddaughter  as  before: 
but  in  case  both  of  them,  his  said  grandchildren,  should  die 
without  leaving  issue  before  they  attained  twenty-one,  then  the 
testator  directed  his  trustees  to  pay  and  assign  the  said  legacy 
of  1,000/.  and  the  residue,  with  the  interests  and  proceeds 
thereof  respectively,  in  moieties;  one  to  the  children  of  the 
testator  8  son,  Robert  Errington,  and  the  other  moiety  to  the 
children  of  his  daughter,  Mary  Errington.  A  bill  was  filed  on 
behalf  of  the  infants,  Thomas  and  Ann  Errington,  against  the 
executors  for  an  account,  and  praying  that  the  plaintifis  might 
be  declared  entitled  to  have  a  proper  sum  allowed  for  their 
respective  maintenance  and  education,  to  their  father  during 
their  minorities,  out  of  the  interest  and  dividends  of  the  legacy 
and  residue.  Sir  WilUam  Grant,  M.  R.,  dismissed  the  petition; 
observing,  that  the  question  there  was  not,  whether  a  legacy 


(0  12  Ves.  20. 
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to  a  grandchild,  payable  upon  a  contingency  or  at  a  future  Where  the  le- 

period,  should  carry  interest;  for  in  that  case  interest  was  given;  ^^y  "  contin- 
f,  .  111.  ,11      ?®°*»  *>*"  **"«  ®^ 

but  tne  question  was,  whether  the  mterest  was  payable  at  the  payment  fu. 

same  time  as  the  legacy,  and  to  go  over  on  the  same  event;  J|^®*!^°^^j 
and  he  determined  that  it  was:  and  that  as  the  two  grand-  the  legatees  are 
children  had  not  the  legacy  given  to  them  absolutely,  and  in  orotherdaseof 
all  events,  but  it  was  given  to  other  grandchildren,  it  did  not  inf^it  stran- 

j»ii.i_.i  ••!/•  -i^i  ^*">  *"**  there 

&11  Within  the  pnnciple  of  Greenwell  v.  Greemoell;  m  which  case  are  legatees 
there  was  no  consent,  all  being  infants ;  but  the  fund  was  to  go  eonsent^imo* 
among  alL     His  Honor  concluded  by  observing,  that  this  was  be  obtained. 
a  hard  case,  as  it  was  stated  the  father  was  not  of  ability  to 
maintain  his  children  (ti). 

B. — We  proceed  to  the  second  branch  of  the  foregoing  rule  B— Where  the 

^.  J  ,  .11  o       o  consent  of  le- 

respectmg  grandchildren.  gatees  over  f<m 

That  where  legacies  are  given  to  grandchildren  of  the  testator,  be  obtained, 
or  indeed  to  any  class  of  infant  strangers  to  the  testator,  upon 
a  future  or  contingent  event,  and  the  will  is  silent  as  to  interest 
or  maintenance,  and  the  legacy  is  given  over  to  others,  whose 
consent  can  be  obtained,  then  the  Court  will  allow  interest  in  the 
shape  of  maintenance. 

Thus,  in  Cavendish  v.  Mercer  (x\  Richard  Bradshaw,  among 
other  funds,  bequeath^ed  to  the  plaintiffs,  the  children  of  his  only 
child,  Sarahy  the  wife  of  Henry  Cavendish,  the  following  legacies : 
"to  Richard  Cavendish,  8,0007.,  to  be  paid  at  twenty-one,  but 
without  interest  in  the  meantime,  and  in  case  of  death  under 
that  age,  to  sink  into  the  residue  y  to  Catharine,  Deborah,  and 
Sarah  Cavendish,  10,000^  each;  and  to  T.  M.  Cavendish,  3,000/., 
to  be  paid  at  twenty-one,  or  marriage,  with  consent,  &c.,  but 
without  interest  in  the  meantime ;  and  in  case  of  death,  or  mar- 
riage without  consent,  to  sink  into  the  residue:"  and,  after  giving 
other  legacies,  he  bequeathed  the  residue  of  his  personal  estate, 
upon  trust,  to  place  out  at  interest  to  accumulate,  and  to  make 
over  all  the  funds  and  accumulations  to  his  grandson,  the  plaintiff, 
Augustus  Cavendish,  upon  attaining  twenty-one ;  but  in  case  he 
should  die  under  that  age,  then  upon  trust  for  his  grandsons, 
the  plaintifls,  Richard  and  George  Cavendish,  equally,  at  their 
respective  ages  of  twenty-one ;  but  if  either  should  die  under 
that  age,  in  trust  for  the  survivor;  in  case  of  the  death  of  all 
three  grandsons,  in  trust  for  his  granddaughters,  at  twenty-one, 

(v)  See  Errat  v.  Badow^  14  Yes.     ceding  cases  was  confirmed. 
908,  wherein  the  doctrine  of  the  pre-         (x)  5  Yes.  19^. 


1280  Of  Interest  [Ch. 

Where  tbe  le-  or  marriage,  with  consent,  &c.  And  if  all  his  said  grandchildren 
^t.or*timelrf  ^^^  before  the  times  appointed  for  enjoying  such  funds  and 
payment  fa-  securities  to  be  purchased  with  such  residue,  together  with  such 
ratt  g^ven,  and  accumulated  funds  and  interest,  he  then  gave  the  same  unto  his 
*^«  legatees  are  g^id  daughter,  Sarahy  absolutely.  And  until  all,  or  some,  or  one 
orotherclaisof  of  his  grandchildren,  should  become  entitled  to  the  funds  by 
"*  w"*aiid*th  v""^"®  of  his  will,  upon  trust,  to  receive  all  the  dividends  and 
are  legatees  interest,  and  invest  the  same  from  time  to  time  at  interest  to 
consent^  accumulate,  and  stand  possessed  of  the  accumulation,  in  trust  for 
be  obtoined.       the  person  or  persons  who  should  be  entitled  to  the  funds  to  be 

purchased  with  the  residue.  Tbe  defendants,  Henry  Cavendish, 
and  Sarah,  his  wife,  stated  by  their  answer,  that  Henry  took  out 
administration  with  the  will  annexed,  that  they  were  desirous 
that  the  whole,  or  part  of  the  interest  of  the  said  legacies,  should 
be  applied  in  the  maintenance  of  the  plaintiffs,  inasmuch  as  the 
defendants  had  a  large  family  of  children,  consisting  of  the 
plaintifi^  and  one  other  child  since  bom,  for  whom  no  provision 
was  made  by  the  will,  and  the  net  annual  income  of  the  defend- 
ant's estate  was  1,100{.  a  year,  exclusive  of  an  annuity  of  700^ 
a  year,  which  his  father  paid  him  so  long  as  his  father  enjoyed 
a  place  under  the  Crown;  and  therefore  the  defendant  could  not 
maintain  the  plaintiffs  iu  iproportion  to  their  fortunes.  Lord 
Loughborough,  C«,  made  the  usual  decree  for  taking  the  accounts, 
and  ordered,  that  the  Master  should,  if  the  defendant,  Mrs.  Ca- 
vendish, should  appear  before  him,  separate  from  her  husband,  and 
consent  thereto,  inquire  into  the  circumstances  of  tbe  defendant, 
Henry  Cavendish,  and  whether  it  was  proper  to  make  any,  and 
what  allowance  for  the  maintenance  and  education  of  the  plain- 
tifis,  the  infants,  and  state  the  same,  with  his  opinion  thereon, 
to  the  Court  The  Master,  by  his  report,  in  1776,  stated, 
that  it  would  be  proper  to  allow  certain  sums  therein  for  the 
maintenance ;  which  report  was  confirmed  (y). 

The  order  made  in  the  cause  of  Fendatt  v.  Nash  (z),  recited 
that  William  FendaU,  Mary  FendaU,  John  Fendall  the  younger, 
and  Harriet  Fendall,  the  only  children  of  the  defendants,  John 
Fendall  and  Sarah  his  wife,  upon  the  18th  of  December,  1779, 
preferred  their  petition,  stating  that  Mary  Bolde,  late  grand- 
mother of  the  plaintiffs,  by  her  will  in  1769,  afler  several  pecuniary 
and  specific  legacies,  gave  all  the  rest  of  her  personal  estate  to 


(y)  See  his  Lordship's  obserra-      5  Ves.  199. 
tions  in  regard  to  the  report  being         (z)  5  Ves.  197,  note, 
confirmed  iu  OreenweB  v.  OreenweU, 
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Joseph  Nash  and  John  Barnes,  in  trust,  to  place  out  at  interest,  Wbere  the  le- 
upon  real  or  government  security,  and  to  improve  the  same  from  |J^J,  or^^g"} 
time  to  time;  and  that  after  the  decease  of  the  survivor  of  John  payment  fu- 
FendaU  and  Sarah  his  wife,  and  not  before,  the  trustees  should  rest 'given,  and 
pay  such  residue,  together  with  the  interest  and  improvement,  the  legatees  are 

„    ,        ,  .,,  Jr ,  ,    ^      ,  M  1       lit       grnndchudren, 

to  all  the  cniioren  of  her  daughter,  Sarah  Fendaii,  as  should  be  or  other  class  of 

living  at  the  decease  of  her  and  her  husband,   John  Fendall,  gj^^^'^^na'there 

equally,  if  more  than  one :  if  but  one,  the  whole  to  such  one,  to  are  legatees 

be  paid  to  sons  at  twenty -one,  and  to  daughters  at  twenty-one,  ^nLnt  can 

or  marriage ;  and  in  case  any  such  child  or  children  should  die  he  obtoined. 

before  his,  her,  or  their  share  of  her  personal  estate  should  become 

payable,  without  issue,  then  that  the  share  of  such  child  so  dying, 

should  go  to  such  surviving  children,  to  be  divided  among  them, 

as  aforesaid,  and  to  be  paid  as  their  original  shares ;  and  in  case, 

at  the  decease  of  her  said  daughter  and  her  said  husband,  any 

child  of  her  daughter  should  be  dead,  or  should  afterwards  die, 

before  his   or   her  share  should  become  payable   as  aforesaid, 

leaving  issue,  then  the  share  of  such  child  should  go  to  such  his 

or  her  issue ;  but  in  case  the  testatrix's  said  daughter  should  leave 

no  child  living  at  her  death,  nor  any  issue  of  such  child  or 

children,  or,  in  case  all  and  every  such  child  or  children  should 

die  without  issue,  before  their  shares  should  become  payable,  then 

to  pay  one-half  of  the  residue  to  the  defendant,  William  Nash, 

and  the  other  half  part  to  the  defendant,  Joseph  ? ,  and  she 

appointed  her  trustees  executors.  By  the  decree  made  in  May, 
1761,  the  accounts  were  directed.  By  the  Master's  report  of 
March,  1764,  it  appeared  that  the  residue  consisted  of  25,7807. 
Bank  annuities,  3/.  lOs.  per  cent  of  1758,  and  that  John  Fen- 

daH  had  become  partner  with Lodge;  and  a  commission 

of  bankruptcy  issued  against  him  in  February,  1778;  by  which 
the  defendant  Fendall  and  his  family  were  reduced  to  almost 
absolute  indigence.  By  an  order  made  in  June,  1779,  it  was 
referred  to  the  Master,  to  see  if  it  was  for  the  benefit  of  the 
petitioners  to  make  any  and  what  allowance  to  each  of  them 
respectively  for  their  mtdntenance  and  education,  and  fi'om  what 
time.  The  Master,  by  his  report,  in  December,  1779,  state^}  the 
bankruptcy  of  John  Fendall;  and  that  the  plaintiff,  William 
Fendall,  his  eldest  son,  was  of  the  age  of  twenty-one ;  Mary 
Fendall,  twenty;  John  Fendall,  the  younger  seven;  and  Harriet 
Fendall,  four;  that  John  Fendall,  the  father,  had  by  the  means 
aforesaid,  become  utterly  incapable  to  maintain  and  educate  his 
8^  children;  and  that  none  of  them  had  fortunes,  except  under 
the  will ;  that  William  was  a  student  of  the  Temple,  and  intended 
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Where  the le.  to  be  placed  Under  a  special  pleader;  the  second  son  was  a 
gacy  is  contio-   ^ter  in  the  India  Company*8  service ;  and  that  the  two  dauirh- 

gent,  or  time  of  i-ii-  -i  • 

payment fu-  ters  lived  with  their  father;  and  that  it  was  proposed  on  the 
^'givei!  Md  P®^  ^^  ^^^  children,  that  an  allowance  of  200/1  a  year  should  be 
the  legatees  are  made  for  the  maintenance  and  education  of  WiViam  and  John 
Srotherclass°of  respectively,  for  the  time  past,  from  the  1st  of  Febntanfy  1778, 
infant stran.       ^j^  gjj.  ^^  ^\^^  ^q  come;  and  that  lOOZ.  a  year  each,  should  be 

gers,  and  there  ,  . 

are  legatees       allowed  for  the  maintenance  and  education  of  Mary  and  Harriet, 

consent  ca»       ^^^  ^^^  William  Nosk  and  Joseph ,   who  had,  since  the 

be  obtained.  decree,  attained  twenty-one,  had  consented  to  such  allowances,  and 
the  plaintiff,  fVilliam  Fendall,  who  was  of  age,  had  in  like  manner 
signified  his  consent  to  his  brother  and  sisters  having  such  allow- 
ances ;  and,  as  John  FendaU  the  &ther,  appeared  to  be  totally 
unable  to  provide  a  proper  support,  maintenance  and  education, 
for  his  said  children,  and  they  had  no  present  fortune  or  means 
of  livelihood  or  subsistence  or  of  education,  the  Master  stated 
that  he  conceived,  it  would  be  for  the  benefit  of  the  petitioners 
respectively,  that  an  allowance  should  be  made  for  their  re- 
spective support,  maintenance,  and  education,  out  of  the  interest 
from  the  17th  of  March,  1778,  the  time  of  their  father's  failure, 
viz.,  200/1  a  year  for  the  support  and  maintenance  of  the  peti- 
tioner, William  FendaU;  the  like  sum  for  the  petitioner,  John 
FendaU;  so  as  such  respective  sums  did  not  exceed  at  any  time 
the  interest  or  dividends  of  one-fourth  part  of  the  said  capital 
sum  of  25,780/.  Bank  annuities ;  the  sum  of  100/1  a  year  for  the 
support  and  maintenance  of  the  petitioner  Mary;  and  50/.  a  year 
for  the  maintenance  and  education  of  Harriet.  The  prayer  of 
the  petition  was,  that  the  report  might  be  confirmed ;  and  the 
order  was,  that  the  report  should  be  confirmed,  WiUiam  Nash 

and  Joseph consenting  (a). 

In  the  later  case  of  Evans  v.  Massey  {b),  a  fund,  bequeathed 
by  vnll,  was  directed  to  accumulate  till  two  infants  should 
attain  twenty-one,  deducting  annually  from  the  interest  such 
portion  as  might  be  necessary  for  their  education  and  other 
expenses,  with  benefit  of  survivorship,  in  case  of  either  dying 
.under  twenty-one;  the  shares  to  be  vested  at  twenty-one.  The 
Court  (vnth  the  consent  of  the  parties  to  whom  the  frmd  was 
given  over)  directed  an  advancement  for  the  purchase  of  a  com- 
mission for  one  of  the  infimts,  but  with  considerable  hesitation. 


(a)  Lord  Eldon  doubts  the  pro-      p.  1286. 
priety  of  this  decision ;  see  hi8obt;er-  (h)  I  Young.  &  Jenr.  Exch.  R. 

rations  in  Erratx,  Bariow^  infra,      196. 
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C. — ^In  proceeding  to  the  third  branch  of  the  above  rule,  we  Wbera  the  le-  * 
repeat  that  where  the  legacy  is  not  given  over,  and  the  grand-  f^^-t^  ortime of 
children,  or  indeed  any  class  of  children  (strangers  to  the  testator)  payment  fu- 
oompoae  a  class  of  legatees,  all  or  some  of  whom  must  absolutely  rest  given?  ami 
take  the  fund,  all  having  a  common  interest  b  it,  an  equal  chance  thelegatroaare 
of  taking  or  being  survivor,  there  the  Court  will  allow  interest  or  other  class  of 
in  the  shape  of  maintenance,  if  th^  father  of  the  legatees  be  not  gi|!lJJ'Ji^;i„g 
of  ability  to  maintain  them.  a  common  inte- 

We  shall  introduce  this  class  of  cases  by  that  of  GreenweU  v.  f^^ 
Gremwdl{e),  The  reader  will  observe  that  the  application 
for  maintenance  seems  by  the  printed  reports  to  have  been  made 
only  on  the  part  of  the  grandson  John  GreemoeU  the  first  legatee, 
and  not  on  behalf  of  the  ultimate  legatees  the  three  grand- 
daughters of  the  testator; and  sisters  of  John  GreenweU,  The 
decision,  however,  is  referred,  by  Sir  WUUam  Grant f  in  Errmffton 
V.  Chapman  before  stated,  to  the  principle  now  in  discussion. 

In  the  case  of  GreenweU  v.  GreemoeUy  Nicholas  GreenweU^  by 
his  will  in  1793,  devised  to  trustees  all  his  real  estates  in  trust 
for  his  grandson  John  GreenweU^  until  he  should  attain  twenty- 
one;  at  which  age  the  testator  gave  all  his  said  real  estates  to 
him  in  fee  with  power  to  his  trustees  to  let  all  or  any  part  during 
the  minority  of  his  grandson,  and  to  receive  the  rents  for  the 
use  and  benefit  of  his  grandson ;  and  he  directed  his  trustees  to 
place  out  at  interest  the  rents  and  profits  whidi,  with  the  in- 
terest, should  accumulate  until  his  grandson  attained  twenty-one, 
when  the  same  were  to  be  paid  to  him;  but  if  he  died  before 
twenty*one,  then  the  rents  and  profits,  and  the  interest  with  the 
accumulations  thereof,  were  to  be  in  trust  for  the  testator's  three 
granddaughters,  Maryj  Hannah^  and  Etizabeth  GreemoeUy  equally 
to  be  paid  upon  their  attaining  twenty*one  or  marriage;  and  he 
declared,  that  if  his  grandson  should  not  attain  twenty-one,  his 
said  real  estate  should  be  in   trust  for  his  said  three  grand- 
daughters in  fee,  as  tenants  in  common,  and  they  were  to  be 
entitled  to  their  respective  shares  thereof  upon  attaining  twen^- 
one  or  marriage.    The  testator  died  in  1794;  John   GreenweU 
his  son,  and  &ther  of  the  children  named  in  the  will,  died  in  his 
lifetime,  leaving  a  very  inconsiderable  property;  and  bequeathed- 
sodh  property  to  his  wife,  who  married  again;   and  upon  the 
death  of  her  second,  married  a  third  husband,  who  was  not  in  cir- 
cumstances to  maintain  and  provide  for  the  testator's  grandson. 
The  bill  was  filed  on  behalf  of  the  grandson,  an  infant,  praying, 

(r)  5  Ves.  194w 
VOL,  IL  Z 
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Wbere  the  le-  that  a  guardian  and  receiver  might  be  appointedt  and  a  suitable 
gacy  It  eontiflk  gHowance  made  to  the  njlaintiff  for  maintenance  and  education 

geut,  or  time  of  *^ 

payment  fu-  out  of  the  rents  of  the  trust  estates,  and  that  the  residue  of  the 
rest*Jven,  uid  ^^^  might  be  secured  and  lud  out»  &c  and  an  account  directed 
tliclegftteetare  agaiust  the  trustees.  Upon  the  second  hearing,  the  case  of 
or  other  clan  of  FenddU  V.  Nosh  was  cited  for  the  plaintiff^  and  Lord  Loughbonntgh 

'""^"'aUUWn  ^^  '*  "^^  ^^^  ^^  ^^  l^rhw,  in  that  case,  is  exactly  to 
a  common  inte-  the  same  effect,  and  under  the  same  circumstances,  as  in  Caven" 
/l^"^    ^        dish  Y«  Mercer;  taking  the  consent  oi  the  persons  who  would  be 

~^ ultimately  entitled  in  the  event  of  the  death  of  all  the  children. 

I  think  myself  suflBciendy  warranted  to  make  the  decree  you 
pray,  and  there  is  no  occasion  for  a  reference.  I  judge  that  it  is 
for  the  benefit  of  the  children.  I  must  direct  the  Master  to  setde 
what  is  proper  to  be  aUowed  for  the  «iaintenance  for  the  time 
past  since  the  death  of  the  testator,  and  for  the  time  to  come,  and 
to  appoint  a  guardian." 

Again,  in  CoUii  ▼.  Bhckbum  (d),  James  CoOie  directed  his 
executors  to  invest  the  monies  arising  from  the  sale  of  his  real 
and  personal  estate^  after  payment  of  debts  and  legacies,  in 
government  securities,  and  out  of  the  produce  to  pay  certain 
annuities  to  his  three  daughters,  and  to  his  son  John  CdUs  and 
others^  and  subject  thereto,  to  lay  out  the  interest,  &c.  on  govern- 
ment securities,  to  accumulate  to  be  a  fund  for  the  legacies  after 
given,  and  to  be  eventually  divided  between  the  several  persons 
who,  as  after  mentioned,  might,  by  survivorship,  be  eventually 
entitled  to  the  same.  The  testator  then  directed  the  executors 
to  transfer  to  each  and  every  of  his  grandchildren  (except  two, 
naming  them)  who  were  then  livings  so  much  of  the  said  trust 
monies,  as  would  produce  200£  to  each,  such  transfer  to  be  made 
to  them  respeetively,  when  and  as  they  should  respectively  attain 
the  age  of  twen^-one  years,  or  on  the  day  of  marriage  (if 
females),  but  without  interest  in  the  mean  time:  and  as  to  all 
the  residue  of  the  said  trust  monies,  which  should  remain  after 
the  death  of  the  said  several  annuitants,  and  payment  of  all 
arrears  of  their  annuities  and  the  legacies  before  given,  upon 
trust  to  transfer  and  divide  all  such  trust  monies,  &c.  among  the 
before  named  legatees  (naming  them)  who  should  be  then  living 
share  and  share  alike.  After  the  death,  die  bill  was  filed  by  the 
grandchildren  to  have  the  will  established.  The  Master's  report 
stated  the  sums  that  had  been  expended  upon  the  maintenance 
of  the  grandchildren  by  their  respective  parents,  and  that  the 

(d)  9  Ves,  470. 


Sect,  v.]  upon  Legacies.  1285 

parents  were  not  of  ability.    The  cause  coming  on  for  farther  wheratbele- 
directionsy  maintenance  was  decreed  for  the  grandchildren  upon  *^  0^^^**"% 
the  authority  of  GreemoeU  v.  Greenwell  before  statf^d.  payment  fu- 

The  case  ofPabrman  ▼.  Green  (e)  seems  also  referable  to  the  J^'Ji^wid 
present  class  of  cases ;  so  &r  at  least  as  respects  the  legacies  which  the  ^^f^^  *^ 
the  legatees  took  under  their  grandfather's  will     In  that  case,  Mother  dan  of 
Joseph  Faxrman  the  fiither  devised  his  real  estate  to  'his  eldest  ^"^*"*  "t™*. 
son  Josephy  in  fee,  and  gave  the  residue  of  his  personal  estate,  a  oommoD  inte- 
including  1,00021  given  in  trust  for  his  vrife  for  life,  to  his  three  f^^!"^ 

younger  children  equally,  to  be  paid  at  twenty-one  or  marriage, 

directing  his  wife  during  vridowhood  to  receive  the  rents  of  his 
real  estate,  and  the  dividends  of  his  childrens'  fortunes,  during 
their  minorities,  and  if  she  married  again,  his  executors  were  to 
apply  the  same,  as  they  should  think  proper,  for  maintenance, 
and  accumulate  the  surplus  to  increase  their  fortunes.  The 
fitther  died  in  1794,  leaving  his  widow  and  four  children,  Joseph^ 
JohUf  Samuel  and  Elizabeth.  Joseph  Fcdrman  gave  his  real 
estate  to  his  grandson  Joseph,  in  fee,  the  rents  to  accumulate 
during  his  minority,  but  if  he  should  die  under  twenty-one,  and 
without  leaving  issue,  then  the  testator  gave  the  rents  of  the 
estates  to  his  three  other  grandchildren,  equally  at  twenty-one, 
the  interest  to  be  applied  for  their  respective  uses  in  the  mean 
time.  The  testator  also  gave  to  his  four  grandchildren  60021 
each,  to  be  paid  at  their  respective  ages  of  twenty-one,  and  lie 
gave  the  residue  of  his  personal  estate  to  his  grandson  Joseph^  to 
be  paid  at  twenty-one;  and  he  directed  his  executors  to  place 
out  the  several  legacies  in  government  securities,  to  receive  and 
lay  out  the  dividends  f]x>m  dme  to  time  in  government  securities, 
for  their  respective  benefits,  until  the  said  legacies  should  become 
payable,  and  to  be  transferred  to  them  with  their  orig^al  legacies ; 
and,  in  case  of  the  death  of  eidier  of  the  infants  under  age  with- 
out leaving  lawful  issue,  the  legacy  and  accumulations  of  the 
deceased  to  go  to  the  survivors  equally,  share  and  share  alike ; 
and  to  be  paid  and  transferred  to  them  respectively  as  their 
original  shares,  and  the  dividends  to  be  laid  out  in  the  mean 
time  as  aforesaid ;  and  if  any  of  his  said  grandchildren  should 
die  leaving  issue,  such  issue  should  be  entitled  to  the  deceased 
parent's  share.  Joseph  Faxrman  the  grandfather  died  in  1800:  a 
petition  was  presented  to  confirm  the  Master's  report  approving 
a  proposal  for  maintenance;  but  Sir  William  Grant,  M.  R., 
directed  a  bill  to  be  filed.    The  bill  was  accordingly  filed  by  the 

(0  10  Yes.  4d. 
as2 
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VfhcTB  the  le.  infant  grandcbildren,  praying,  among  other  things,  that  it  might 
gacy  ii  contin.  ]^  declared  uDon  the  will  of  the  grandfether,  that  the  interest  of 

gent,  or  time  of  *^  ... 

payment  fu.  the  legacies  of  50021  each  given  to  the  plain tiiFs,  and  the  interest 
rpsTffWei^^and  ^^  ^^^  residue  of  his  personal  estate  given  to  the  eldest  son,  were 
the  legatees  are  applicable  to  the  maintenance  of  the  plaintiffs  during  their 
OT other clanof  minorities,  and  that  no  accumulation  thereof  was  to  take  place 
infant  stran-       ^jj[  g^jij  maintenance  had  been  provided  for  out  of  the  interest. 

gers,  all  having  ^ 

a  common  into-  The  Master*8  report  stated  the  amount  and  income  of  the  pro- 
fund!"  perty;  that  the  defendants,  since  the  death  of  their  father,  had 

been  maintained  and  educated   by  their  mother,  who  was  a 

widow,  and  that  he  approved  of  the  proposal  for  the  application 
of  250^  per  annum  from  the  death  of  the  grandfather  for  the 
maintenance  of  Joseph  out  of  his  annual  income,  upwards  of 
600L ;  and  54L  per  annum  for  the  other  children,  being  the 
amount  of  the  dividend  upon  their  legacies  from  their  father  and 
grandfather,  with  the  accumulation;  conceiving  that  the  intention 
of  the  grandfather  was  that  a  proper  part  of  the  interest  should  be 
first  applied  for  maintenance,  and  that  there  should  be  no  accumu- 
lation till  after  maintenance  deducted.  Sir  WilUam  Grantj  made 
the  order  accordingly ;  observing  that  if  the  eldest  son  were  to  die, 
the  younger  children  would  have  maintenance  under  their  grand- 
father's will.  Therefore  they  were  not  all  equal,  as  in  the  cases  (/) 
cited.  That  his  doubt  was,  whether  it  was  ever  done  upon  a 
petition,  if  the  infitnt  had  not  the  absolute  interest  It  could  be 
only  upon  this  equitable  ground,  that  if  the  Court  would  not 
interfere,  the  other  children  would  be  just  in  as  bad  a  situation. 

In  Errat  v.  Barlow  (g),  a  reference  was  made  to  the  Master, 
to  inquire  whether  the  &ther  of  the  in£Emts,  entitled  under  a 
bequest  of  5,00021  charged  upon  real  estate,  upon  trust  for  the 
younger  children  of  the  testator's  daughter,  E.  Errata  to  accu- 
,  mulate  during  their  minority,  and  payable  equally  among  them, 
at  their  ages  of  twenty-one,  was  of  ability  to  maintain  them  ;  the 
Master  reported  that  the  £ither  was  not  of  ability.  Lord  Eldon 
observes,  '^  I  have  looked  through  all  the  cases  upon  this  subject 
When  GreenweUy.  GreenweU  (h)f  was  first  stated,  the  observation 
made  by  Lord  Rosslyn  was,  that  the  application  to  him  was  to 
make  a  will  for  the  testator:  but  two  cases  were  produced  upon 
that  occasion.     As  to  the  case  of  Cavendish  v.  Mercer  (t)»  where 


(/)  OreenweU  v.  GreenweU,  Ca-  (g)  14  Ves.  202. 

vendiih  v.  Mercer,  and  FendaU  v.  (A)  Supra,  p.  12S3. 

Nash,  stated  st^n^  pp.  1283,  1279,  (t)  Supra,  p.  1279. 
And  1280. 
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there  is  an  express  direction  for  accumulation,  it  is  strong  to  say.  Where  the  le- 
that  direction  shall  not  have  effect     That  was  a  case,  however,  *^J  "  *5°**'^- 

'  ^ent|  or  time  ot 

in  which,  if  I  collect  the  effect  of  it  right,  the  father,  the  mother,  payment  fu- 
and  the  children,  had  among  them  the  title  to  the  property,  that  13^'rivcnl^^d 
was  to  produce  the  interest     The  children  had,  as  among  them-  the  legatees  are 
selves,  an  equal  chance  to  take  the  capital  with  the  accumulation;  or  other  clan' 
and  the  mother,  who  was  entitled  under  the  limitation  over,  con-  ^  mfejjt  strin- 

.  .  .       gen*  wl  hating 

sented  to  the  application.     That  case,  therefore,  is  an  authority  a  common  inte- 
only,  that,  where  the  Court  sees  that  it  is  for  the  benefit  of  the  ^^  ^  ® 

in&nts,  the  chance  of  surviving  being  equal,  and  can  procure  the 

consent  of  all  persons  interested,  the  Court  will  take  the  chance 
of  controverting  the  direction  of  the  will  As  to  the  case  (A), 
before  Lord  Thurhwy  I  cannot  bring  myself  to  think  that  case 
properly  decided ;  as,  upon  certain  contingencies,  both  the  prin- 
cipal and  the  interest  would  have  gone  to  individuals,  who,  not 
only  did  not,  but  could  not,  consent,  not  being  then  in  existence. 
In  the  event  of  the  death  of  a  child,  under  the  age  of  twenty-one, 
leaving  issue,  the  accumulated  proper^  would  have  gone  to  that 
issue ;  and  how  the  Court  could  give  to  the  infimts  that  property, 
which  in  that  event  would  belong  to  others,  I  cannot  conceive. 
The  result  is,  that,  if  the  chance  of  surviving  is  equal  among  all, 
and  no  other  interest,  that,  upon  any  contingency,  would  take 
effect,  will  be  defeated,  maintenance  shall  be  allowed  out  of  the 
interest;  but  it  is  impossible  to  give  it,  where,  in  any  event  under 
the  operation  and  construction  of  the  will,  that  interest  may 
possibly  belong  to  other  persons.  In  this  case,  future  children 
coming  into  existence,  may  take  shares :  but  it  is  not  stated,  to 
whom  this  property  is  to  go,  if  all  the  children  should  die  under 
the  age  of  twenty-one.  The  petition  must  therefore  stand  over, 
until  I  can  see  the  wilL" 

In  the  case  ot  Haley  y.  Bannister  {I),  the  question  was,  whether  Maintenance 
maintenance  could  be  allowed,  the  &ther  not  being  of  ability,  *^?2J!****^***" 
although  the  mother  had  a  competent  separate  estate :  it  involved  the  separate 
the  doctrine  laid  down  in  the  preceding  cases,  the  legatees  being  ^JJ^ 
a  class  of  grandchildren,  having  a  common  interest  in  the  fund ; 
for  had  the  fimd  been  given  over  to  other  legatees,  maintenance 
could  not  have  been  given  without  consent    In  that  case,  a 
reference  having  been  made,  in  pursuance  of  a  previous  order  to 
inquire  whether  the  defendant,  Aylmer  Haley ^  was  of  ability  to 
maintain  and  educate  the  plaintifis,  his  in&nt  children ;  and,  in 
case  he  was  not,  to  state  what  would  be  a  proper  allowance,  and 


{k)  FendaU  v.  Nath,  supra,  p.  1280.  (/)  4  Madd.  275. 


1288  Of  Interest  [Ch.  xx. 

Wheiv  the  1^   from  what  time,  and  out  of  what  fund ;  the  Master,  by  his  report 

|^t,or~Si"of  ^^^  ^^y»  ^^^®>  ^^"^^  ^^^  ^^  ^®  property  oi  Aylmer  Haley, 
payment  fa-  consisted  only  of  an  annuity  of  18021  during  his  life,  of  which  he 
mTgiveQ!  and  ^^  ^^ot  then  in  the  receipt;  but  that  his  wife  AmeKa  Haley ,  was 
the  legatees  are  jjj  possession  of  a  Separate  estate  to  the  amount  of  l,300iL  a  year, 

graDCJcbildren,  *  »         r  -^    ^i  i     i        t  /•••!. 

orotherclasgof  subject  to  the  annuity  of  180^;  and  that  he  was  of  opmion  the 

TOwfau'h^inff  ^^  Aylmer  Haley,  personally,  and  independently  of  his  wife, 

a  common  iute-  was  not  in  circumstanccs  and  ability  to  maintain  the  plaintifis, 

fond!"  ^  ^  ^  infant  children ;  and  that,  therefore,  he  had  proceeded  to 

Maintenance"  coQ^id^i^  the  Other  parts  of  the  reference,  and  found  that  the 

allowed,  the  testatOT,  R.  Bottnister,  by  his  will,  in  18 12,  devised  certain  estates 

ing  of  abilitT,  ^^^  the  dccease  of  Aylmer  Haley  and  his  wife,  to  the  use  of  all 

but  the  mother  jhe  children  of  his  daughter  Amelia  Haley  then  bom,  or  there- 

baviogcompe-       a  .       ■  .  i    . 

tent  leparate  after  to  be  bom,  as  tenants  in  common,  and  to  their  respective 
estate.  j^^j^  g^^  ^^^ .  ^^^  ^^  ^^  testator,  by  the  first  codicil  to  his 

will,  directed  that  6,000/.  three  per  cent  consols,  and  6,00(UL 
three  per  cent  reduced  annuities,  should  be  purchased  in  the 
names  of  his  executors,  and  that  they  should  receive  and  invest 
the  dividends  so  as  to  accumulate,  until  one  of  the  said  children 
"should  attain  twenty-one,  and  upon  his  or  her  attaining  that  age, 
(if  only  one  child  who  should  attain  that  age)  transfer  the  whole 
of  the  said  two  sums  to  such  only  child ;  and,  if  more  than  one 
such  child  then  living,  to  transfer  to  such  children  one  equal 
part  of  the  said  annuity  and  accumulations,  in  proportion  to  the 
number  of  such  children  then  living:  and  he  found,  that  in 
pursuance  of  an  order,  the  two  sums  of  6,000£  had  been  carried 
over  to  the  infant's  separate  account,  and  that  there  was  standing 
on  their  separate  accounts,  the  sums  of  6,810iL  \\s.  Ad.  three  per 
cent  consols,  and  6,688/.  Ids,  lid.  three  per  cent  reduced  annui- 
ties; and  in  cash  lOOL  69.  Sd.  which  had  arisen  from  the  said 
annuities;  and  that  the  plaintifis^  the  children  (five  in  number), 
were  all  in&nts,  the  eldest  being  only  ten ;  that  the  present 
expense  of  educating  and  maintaining  them,  would  amount  to  230L 
a  year;  but  that  to  enable  the  &ther  to  live  in  a  style  suitable  to 
the  expectations  of  his  children,  he  was  of  opinion  it  would  be 
proper  to  allow  300/.  a  year  for  their  maintenance  and  education, 
from  the  testator's  death,  28  th  December,  1815,  to  5  th  of  AprU, 
1819,  and  firom  that  time  ap  allowance  of  50iL  a  year  for  each  of 
the  five  children ;  and  that,  as  it  did  not  appear  to  him  that  the 
infants  were  entitled  to  any  fortune  in  possession,  except  the  said 
annuities  placed  to  their  separate  accoimt,  he  conceived  that  the 
sum  in  cash  and  a  competent  part  of  the  annuities  should  be  ap- 
plied  for  tUat  purpose,  and  that  the  sums  of  50L  for  maintenance 
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from  the  5th  April,  and  for  the  time  to  come,  should  be  paid  wbere  tbe  le* 
oat  of  the  dividends  of  the  annnides.     The  residuary  clause  in  ^^  ia  contin. 

"^  gent,  dr  time  of 

the  second  codicil  to  the  testator^s  will  was  as  follows:  ^  And  payment  fa- 
instead  of  my  daughter,  Amelia  Haley,  being  my  residuary  ^'g^^ei!  wd 
legatee,  I  make  my  executors  residuary  legatees  in  trust  for  the  the  lef^atees  are 
benefit  of  my  said  daughter  Amelia  HaUjf%  children,  whatever  ^berclan^of 
the  residue  may  be;  my  executors  will  add  to  it,  the  other  con-  '°*^*^V?"". 
solidated  and  reduced  Bank  annuities  which  I  have  left  to  my  a  common  fnte- 
danghter,  Amelia  Haley\  children/  Uj^iim  the  question,  whether  ^^^  ^^^ 
maintenance  could  be  allowed,  the  mother  being  of  abili^  to 


maintain  her  children,  Sir  John  Leach,  Y.  C,  observing  that  he  allowed,  the 
believed  the  point  was  new,  said,  •^The  wife,  during  the  life  of  J'^^^JJlii^' 
her  husband,  not  being  under  a  legal  obligation  to  maintain  the  bm  the  mother 
children,  I  think  this  Court  cannot  take  into  consideration  her  ^^^Sl^^^' 
separate  estate.    The  next  question  is,  whether,  attending  to  the  M^te. 
terms  of  this  will,  I  can  order  maintenance  to  be  paid  to  the 
fiuher  out  of  the  property  bequeathed  to  the  children?    I  am  of 
<^inion  I  can ;  for  I  take  the  principle  to  be,  that  wherever  the 
children  have  a  common  interest  in  a  fund,  the  income  of  the 
fimd,  if  necessaiy,  may  be  applied  to  their  maintenance.    In  this 
case,  children  bom  or  to  be  bom  have  a  common  interest,  and 
therefore  the  income  of  the  fimd  is  in  this  case  applicable  to 
maintenance  {m)J* 

In  BiBhigeky^.  Critehet(n),  it  was  held,  that  a  mother  married 
to  a  second  husband  was  not  bound  to  maintain  the  children  of 
hgx  first  husband,  but  an  allowance  for  that  purpose  was  made 
oat  of  their  fortimes ;  the  mother  had  a  provision  fix>m  her  first 
husband,  and  a  ftirther  estate  fix>m  her  own  femily. 

It  was  however  observed  by  Lord  Commissioner  Aehunt,  that, 
had  the  widow  remained  unmarried,  he  should  have  entertained 
some  doubt 

SscT.  YI.  Of  interest  where  the  legacy  is  contingent 
or  payable  m  futaro^  and  though  the  interest  is  not 
expressly  given,  an  intention  to  ^ve  it,  in  the  shape 
of  maintenance,  fisdrly  inferable. 

A  fiirther  exception  to  the  rule   that  tnteresi  shall  not  be  With  regard  to 

,  intereit. 

(m)   See  ako  Errat  v.  Barlow^  between  the  period  of  the  legatees* 

14  Yes.  202;    also   IPDermot  v.  majority  and  that  of  distribution  of 

jKeofy,  3  Riiss.  264,  (a),  where  allow-  the  fund. 

anoe  out  of  a  residue  directed  to  be         (a)   1   Bro.   C.   C*  268,  before 

aocumulatcd  was  made  for  the  sn^p-  stated,  p.  1266. 
port  of  the  legatee  in  the  interyal 
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Where  the  le-  allowed.  Until  the  time  of  payment  of  the  principal  has  arriTed, 
lent  ortimeof  ^^"^  where  an  intention,  diough  not  expressed,  is  fiiirly  inferable 
payment  fu-  from  the  will;  for  in  that  case  it  will  be  allowed  from  the  death 
togive  fnterat  ^^  ^^  testator.  In  the  following  instances,  it  will  be  observed 
^f '"^^''*"^  that  the  legatees  are  strangers,  and  the  legacies  not  payable  until 

a  future  period,  and  it  does  not  appear  that  the  testator  placed 

himself  in  loco  parentis. 

Thus  in  Pett  v.  Fellows  (o),  the  testatrix  bequeathed  to  her 
cousin,  Phineas  Pett,  th»  sum  of  100/. ;  to  her  cousin,  P^er 
Petty  200L ;  to  her  cousin,  Elizabeth  Petty  1,000/1 ;  ''  and  in  case 
any  of  the  aforesaid  three  children,  PhineaSy  Petery  and  Elizabethy 
shall  die  before  the  age  of  twenty-one,  my  intention  being  that 
their  legacies  shall  be  paid  when  they  respectively  attain  those 
years,  his  or  her  l^acy  shall  be  equally  divided  between  the 
survivors;  and  in  case  two  of  them  shall  die  before  the  age  of 
twenty-one,  then  the  whole  shall  go  to  the  survivor.  I  also  give  a 
powec  to  my  executors  to  apply  any  part  of  the  aforesaid  legacies 
towards  the  maintenance  or  education  of  the  aforesaid  three 
children,  during  their  minority,  as  in  their  discretion  they  shall 
think  fit"  The  question  being,  whether  the  l^aciea  should 
carry  interest,  and,  if  so,  from  what  time.  Lord  Eldon,  C,  was 
of  opinion,  that  the  testatrix  intended  the  legacies  should  carry 
interest,  that  she  made  them  payable  at  twenty-one,  for  no  other 
reason  than  that  if  one  of  them  died,  bis  or  her  l^^acy  should 
go  to  the  survivors,  and  it  was  admitted  they  had  no  other  sub- 
sistence. It  was  accordingly  decreed,  that  the  executors  should 
be  accountable  for  interest  from  the  death  of  the  testatrix ;  that 
what  had  been  paid  for  education  and  maintenance  should  be 
deducted,  and  what  remained  should  be  placed  out  in  the  ftinds, 
till  the  legatees  came  of  age,  and  then  to  apply  to  the  Court  to 
have  them  paid. 
So  with  regard  A  similar  exception  is*  likewise  made  in  allowing  mairdenance 
tomamceDaoce.  ^jj^j.^  j|.  jg  jjqj.  expressly  given,  but  an  intention  to  give  it  is  fiurly 

inferable ;  maintenance  being  in  fact  another  name  for  the  whole, 
or  a  proportion,  of  the  interest  on  the  legacy.. 

Thus  in  Lambert  v.  Parker  (/?),  Ricliard  Stoallowy  by  will 
dated  1801,  gave  to  his  daughter,  the  plaintiff's  mother,  during 
her  life  only,  an  annuity  of  200L  for  and  towards  the  maintenance 
of  herself,  and  the  education  of  her  children,  and  to  be  applied 
by  her  for  that  purpose.    The  annuity  was  given  for  her  separate 


(o)  1  SwaDst.  561,  note.  (p)  Coop.  143. 
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use,  and  not  to  be  subject  to  the  debts,  &c.,  of  ber  then  present  Whm  the  le- 
or  any  future  husband;  and  after  the  decease  of  his  daughter,  Pol  or  time  of 
the  testator  cave  the  sum  of  5,000£  to  all  and  every  the  children  of  i»r»f  nt  fu- 
her  body  lawfully  begotten,  when  and  as  they  should  respectively  to  give  interest 
attain  twenty-one,  equally ;   and  in  case  one  or  more  of  such  ^^JIJ^*°*"^ 

children  of  bis  said  daughter  should  die  before  the  attainment  of 

that  age,  the  share  of  the  child  so  dying  was  to  go  and  be  paid 
among  the  survivors,  share  and  share  alike,  and  as  such  survivors 
should  attain  their  respective  ages  of  twenty-one ;  and  if  only 
one  should  attain  that  age,  then  the  whole  to  be  paid  to  such  one 
child ;  but  in  case  no  such  child  should  attain  the  age  of  twenty- 
one  years,  then  the  testator  directed  the  legacy  should  ceaae^  and, 
sink  into  the  residue.  Upon  the  petition  of  the  in&nt  children 
for  maintenance,  Sir  WWiam  Grants  M.  R.,  in  giving  judgment, 
observed,  **  The  strong  argument  in  support  of  maintenance  is, 
that  the  testator  has  expressly  given  it  during  the  mother's 
life;  and  it  is  extremely  improbable,  therefore,  that  he  in- 
tended the  children  should  be  without  any  provision,  in  case  she 
died  leaving  them  under  age.  I  think,  therefore,  there  is  a  fiur 
inference,  fix>m  the  whole  of  this  will,  that  the  testator's  intention 
was  to  give  maintenance.  The  words  *  when'  and  '  as'  do  not 
suspend  the  gift,  but  only  the  time  of  payment  There  is,  too, 
certainly,  something  in  the  argument  (;),  founded  upon  the  word 
*  cease'  used  in  the  will" 

In  Boddy  v.  Daw€t{r),  the  testator  gave  legacies  out  of  a  sum 
of  stock,  separated  from  the  general  residue,  to  the  grandchildren 
named  in  Ids  will,  on  their  attaining  the  age  of  twenty-one;  and 
if  any  should  die  under  that  age,  his  will  was  that  their  portion 
should  be  divided  among  the  survivors;  but  if  all  should  die 
under  that  age,  he  gave  the  interest  arising  to  their  father  for  his 
life,  and  after  his  death  over.  Lord  Langdak^  M.  B«,  thought  it 
a  reasonable  inference  from  the  whole  will,  that  the  testator  in- 
tended to  give  intermediate  interest  to  the  grandchildren.  His 
Lordship  observed,  that  the  testator  directed  in  case  all  the 
grandchildren  died  under  twenty-one,  that  the  interest  arising, 
not  the  interest  which  had  arisen^  from  the  whole  legacy,  should 
be  enjoyed  by  the  &ther;  and  he  thought  there  was  some  weight 
in  the  argument  from  the  word  *^  portion." 


(q)  Per  Sir  Samuel  SomUy. 
(r)  1  Keen.  862. 
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Where '  Ininie* 
diate  interest 
^ven  for  main- 
tenanoe  and 

{parent  of  abi* 
itv,  it  is  not 
to  be  applied. 


Sect.  VIL  Of  interest  when  given  by  immediate  be- 
quest for  .maintenance,  and  the  parent  of  ability  to 
maintain  the  child,  not  allowed  to  be  so  applied. 

It  is  a  general  rule  of  the  Court  of  Chancery,  that  if  immediate 
interest  upqn  l^acies  to  children  be  given  for  their  maintenance, 
not  to  permit  such  interest  to  be  applied  for  that  purpose,  if  the 
parent  of  the  legatee,  who  is  under  a  natural  obligation  to  pro- 
vide for  him,  be  of  sufficient  ability;  so  that  the  interest  will 
accumulate  for  the  child's  benefit  until  the  principal  becomes 
payable  (r). 

Thus  in  Hughes  ▼•  Hvghe$  {s)^  TTwnuu  Ckamberkdnf  by  will, 
vested  his  estates  in  trustees  to  pay  certain  annuities;  and, 
subject  thereto,  to  pay  the  residue  of  the  rents  and  profits, 
dividends,  and  interest,  for  the  maintenance  and  education  of 
the  children  of  his  three  daughters,  (except  such  of  his  grand- 
sons as  should  be  in  possession  of  the  real  estates  devised)  in 
equal  shares,  until  the  youngest  attained  twenty-one;  and  if 
any  of  his  grandchildren  died  before  the  youngest  arrived  at 
that  age,  who  should  have  been  married  and  left  issue,  the 
children  were  to  have  their  parent's  share.  At  (he  hearing  of 
the  cause.  Lord  TTiurloWf  C,  refused  to  direct  the  Master  to 
consider  of  a  proper  allowance  for  the  maintenance  of  the 
younger  children  c^  the  testator's  daughters;  holding  that  the 
reddue  of  the  rents,  ftc,  was  an  accumulating  fund  for  the 
benefit  of  the  children,  and  to  be  paid  to  them  when  the  estates 
became  divisible;  and  that  until  it  appeared  that  the  parents 
were  incapable  of  maintaining  the  children,  he  could  not  order 
any  part  of  the  rents^  &c.,  of  the  estates  to  be  so  applied* 
Afterwards  the  defendants  moved  the  Court  to  amend  the 
minutes  of  the  decree,  by  inserting  a  reference  to  the  Master  to 
consider  of  a  proper  allowance  to  the  parents  for  the  maintenance 
of  the  children ;  but  Lord  Thurhw,  C,  said,  the  practice  was,  to 
refer  to  the  Master,  to  inquire  whether  the  parents  were  of 
ability  to  maintain  the  children;  if  not,  then  to  report  what 
would  be  a  proper  maintenance,  and  this  practice  did  not  vary 
where  a  maintenance  was  direcdy  given  by  the  will,  unless  in 
cases  where  it  was  given  to  the  fiilher,  under  which  circumstances 
it  was  a  legacy  to  him.     His  Lordship  referred  it  to  the  Master 


(r)   3  Atk.  399;  8  Bro.  C.  C. 
416. 


(0  1  Bro.  C.  C.  386;  also  BuOer 
V.  Freeman,  eupra^  p.  1275,  5.  P. 
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to  inquire  into  the  ability  of  the  parents  to  maintain  the  children;  wImk  imnM. 
and  afterwards,  upon  petition,  sams  were  ordered  to  be  aUowed  ^*® '"'*■**'. 
for  thpt  purpose  to  Dr.  Kennedy^  who  was  reported  not  of  ability  tenanco  and 
to  maintain  his  children;  but  although  the  Master  made  the  Sty^tetooot* 
allowanoe  from  the  date  of  the  decree,  the  Lord  Chancellor  ^  ^  applied, 
confin^  it  to  the  date  of  the  report  {i). 

In  Andrews  y.  PartingUm  (tt),  a  grand&ther  bequeathed  the 
residue  of  his  estate  to  his  grandchildren  at  twenty«one,  and  the 
produce  in  the  meantime  to  the  trustees  for  the  maintenance 
of  the  I^tees,  and  appointed  four  trustees,  one  of  whom  was 
the  father  of  the  grandchildren.  One  of  the  trustees  had  ex- 
pended 400/1  in  the  maintenance  of  the  children,  previous  Co 
the  report  as  to  the  ability  of  the  parent  to  maintain  them ;  and 
the  question  was^  whether  he  should  be  allowed  the  sum  so 
advanced,  and  whether  any  maintenance  should  be  allowed  the 
children  before  the  report ;  and  Lord  ThwrUnOf  C,  said,  although 
where  there  had  been  a  bigotted  fiither,  who  would  not  educate 
the  child  in  the  Protestant  religion,  the  allowance  had  been  made 
to  the  trustees,  it.  was  contrary  to  all  rules  that  the  interest  vested 
in  the  children,  should  be  applied  to  their  miuntenance  in  the 
life  of  the  parent.  That  this  would  amount  to  a  gift  to  the 
parent  of  so  much  as  should  be  necessary  for  the  maintenance, 
and  the  fiither  being  a  trustee  can  make  no  difference.  He 
therefore  ordered  the  reference  to  be  only  as  to  the  ability  of  the 
parent  to  maintain  and  educate  them  suitably  to  their  fortunes, 
and  what  would  be  necessary  for  the  future  maintenance  of  the 
children.  But  the  reporter  states,  that  afterwards,  by  the  consent 
of  the  children  in  England,  and  adult,  their  proportions  were 
ordered  to  be  paid. 

Such  is  the  general  rule,  but  it  has  been  fiiund  by  experience  EzoepUons, 
that  a  rigid  adherence  to  it  would  in  some  instances  be  attended  ^^j||!^^!!!!lL 
with  inconvenience  and  injustice.     The  Court,  therefore,  has  woald  produce 
thought  proper  to  admit  exceptions,  where,  ^jI,  it  would  be  '^ 

a  hardship  upon  the  parent  of  the  legatees  and  injurious  to  others 
of  his  children,  who  would  take  no  benefit  under  the  will:  or, 
tecandly,  where  the  interest  is  given  to  the  father  himself  for  the 
maintenance  of  the  legatees;  in  the  latter  case  it  being  con- 
sidered as  a  gift  to  the  parent 

{t)  Bat  maintenance  will  now  be  stances ;  ex  parte  Bond,  2  Mjl.  &  K. 

allowed  for  time  past ;  see  Maberly  489. 
V.  TnrUm,  infra,  p.   1808 ;  14  Yes.  (u)  8  Bro.  C.  C.  60. 

499,  except  under  special  circum- 
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Where  imme-  i*  Of  the  former,  the  case  of  Hoste  v.  Pratt  {x)  is  an  example, 
diate  interest     jj^  ^jj^^  ^j^gg  Jermun  Frott  bequeathed  all  the  residue  of  the 

given  for  matn«  ^  ^  *-    ^ 

tenanoe  and  monej  to  arise  from  the  sale  of  his  real  and  personal  estate  to 
Etyntbnot'  trustees,  upon  trust  to  place  it  out  upon  good  security,  and  to 
to  be  applied,  apply  all,  or  a  sufficient  part  of  the  interest,  for  the  maintenance, 
1.  Exception,  education,  support,  and  bringing  up  of  all  the  children  of  D. 
produ(4^hu^d.  Uoste^  by  his  then  present  wife,  ufitil  they  severally  attained  the 
ship.  ages  of  sixteen ;  and  when  they  should  have  attained  that  age, 

in  trust  to  pay,  transfer,  and  assign  the  said  residue,  with  the 
unapplied  interest  and  dividends,  to  all  the  children  equally ;  and 
if  there  should  be  but  one  child,  then  to  such  only  child ;  and 
id  case  any  of  the  children  died  under  age  leaving  issue,  such 
issue  were  to  receive  their  parents'  share  at  the  age  of  sixteen, 
and  the  trustees  were  directed  to  pay  the  interest  and  dividends 
thereof  in  the  meantime,  to  D.  Hotte  and  Margaret  his  wife,  for 
the  maintenance  and  education  of  the  legatees.  Then  followed 
an  executory  disposition  of  the  residue  and  interest  to  Margarety 
upon  the  event  of  the  death  of  all  her  children  under  age, 
and  without  leaving  issue.  At  the  hearing  of  the  cause,  it 
was  referred  to  the  Master  to  inquire  (among  other  things) 
whether  the  father  was  of  ability  to  maintain  such  of  his  children 
as  were  then  under  the  age  of  sixteen ;  and,  if  not,  what  was 
proper  to  be  allowed  for  maintenance  and  education.  The 
Master  stated  that  the  father  had  a  clear  income  of  987/.  ]6f.  6dl 
a  year ;  and  upon  further  directions,  one  of  the  questions  was, 
whether  an  allowance  should  be  made  for  maintenance,  regard 
being  had  to  this  circumstance,  that  by  the  birth  of  some  of  the 
children  of  D.  Hoste^  after  the  eldest  had  attained  sixteen,  they 
were  excluded  from  the  provisions  in  the  will,  and  consequently 
from  any  maintenance  under  it  Against  the  allowance  of  main- 
tenance Andrews  v.  Partington  (y)  was  cited.  Lord  Loughbaroughf 
C,  observed,  *^  Andrews  v.  Partington  goes  a  great  way.  This 
provision  is  manifestly  intended  for  the  -benefit  of  the  fiunily. 
The  ability  of  the  &ther  must  depend  upon  the  number  of  the 
children.  It  cannot  be  laid  down  as  an  absolute  rule,  that  it  has 
the  efiect  of  a  legacy  to  the  &ther.  This  family  is  increasing ; 
and  by  refusing  maintenance,  I  am  accumulating  for  the  children 
who  take  the  whole  of  this  property,  and  diminishing  the  frinds 
the  fiither  has  for  maintaining  the  children  I  am  obliged  to  leave 
unprovided  for.     I  made  an  order  for  maintenance  in  the  case 

(a?)  3  Vefc  730.  (y)  Supra^  last  page. 
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of  Mr.  Mufkh^B  (z)  daughter,  whose  father  was,  beyond  all  doubt,  Wbera  imme- 
of  abili^.     I  can  only  support  the  decidon  ujwn  the  first  point,  ^^  interwi;  ^ 
as  to  the  vesting,  upon  the  cases  decided  on  the  principle  of  tenanoeand 
convenience,  and  I  should  use  the  children  who  are  excluded  E^itu^^t' 
very  ill,  if  I  permitted  the  others  to  take  out  of  the  father's  funds  to  be  applied, 
what  might  go  to  make  up  the  loss  arising  from  that  decision. 
Refer  it  to  the  Master  to  consider  what  will  be  a  proper  allow- 
ance for  the  maintenance  of  these  children,  rq^ard*  being  had  to 
the  number  of  children  of  D.  Haste."* 

2.  The  other  exception  to  the  rule  of  not  allowing  maintenance  2.  Exception 
where  the  parent  is  of  ability,  is,  where  the  interest  of  the  legacy  Jve^to  thT' 
is  given  to  the  father  for  the  maintenance  of  the  legatee ;  for  in  parent, 
that  case  he  will  be  allowed  to  apply  it  for  that  purpose   in 
exoneration  of  his  natural  obligation ;  for  such  a  gift  is  in  &ct  a 
legacy  to  the  parent 

Thus,  in  Brown  v.  Casamqjor  {a\  Charles  De  Laet  bequeathed 
U>lHumphrey  Sibthorp  7,000il,  the  better  to  enable  him  to  provide 
for  his  younger  children ;  and  if  he  died  before,  or  the  testator 
should  be  rendered  incapable,  in  case  of  accident,  to  make  any 
alteration,  then  he  gave  the  7,000iL  to  Susannah^  the  wife  of 
Humphrey y  for  the  purposes  aforesaid ;  and  if  both  died  before 
him,  he  gave  the  same  among  the  younger  children.  There  were 
five  younger  children:  and  upon  a  reference  to  the  Master,  he 
by  his  report  stated,  that  he  had  computed  interest  from  a  year 
after  the  testator's  death,  upon  all  the  legacies  except  that  of 
7,000i!.,  and  he  submitted  how  Humphrey  Sibthorp  and  his 
younger  children  were  entitled  as  well  to  the  interest  as  the 
principal  of  that  legacy.  By  the  decree  made  in  March,  1799, 
upon  further  directions,  it  was  ordered  that  Humphrey  Sibthorp, 
consenting  to  secure  the  7,00021  for  his  younger  children,  should 
lay  proposak  before  the  Master  for  the  purpose,  with  liberty  for 
any  such  children  upon  attaining  twenty-one,  to  apply  to  the 
Court  concerning  their  interests  in  that  sum.  No  directions 
having  been  ^ven  as  to  the  interests  then  due  and  to  accrue  in 
future  upon  the  7,00021  Humphrey  Sibthorp  petitioned  the  Court 

(z)  Mumfy  V.  Earl  Howe,  i^fra,  Surinbume,  6  Sim.  613;  in  Hadow  v. 

p.  1279,  And  see  Haley  v.  Banmtter,  Hadow^  9  Sim.  43S,  the  mother  was 

4  Madd.  275,  i2S0,  stated  supra,  p.  held  entitled,  during  the  minoritj  of 

1287;    see  also  Staeken  v.  Sioeken,  the  children,  she  properly  maintain- 

4  MyL  &  Cr.  95 ;  ear  parte  Peideaxe,  ing  theni,  to  the  income  of  a  part  of 

1  Bro.  C.  C.  387,  n.  the  residue  i^plicable  for  that  pnr- 

(a)  iYes.  498;  fee  Berkeley  v.  pose. 
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Wbere  imme-    that  it  might  be  declared  that  the  Becurity  to  be  given  by  him 
iS!l^ir[!fu^  fo'  the  7,000i  was  to  be  without  interest,  and   that  he  was 

given  tor  mam*  '  ^ 

temwcettMl      entitled  to  the  interest  /len  due  for  his  own  use  and  benefit. 
S^r^tkiiot'     Lord  Loughborough,  C,  said,  he    rather    thought    the  peti- 
tobopplwL    tioner  was  entitled  to  receive  the  interest;  and  that. the  inte- 
rest being  ordered  to  be  paid  to  him,  the  security  would  be 
taken  only  for  the  gross  sum  of  7,000/1    The  order  was,  that  so 
much  of  the  interest  upon  the  7,000/.  from  the  end  of  a  year 
after  the  death  of  the  testator,  as  had  not  been  paid,  be  paid  to 
Humphrey  Sibiharp. 
Where  tbe  Under  this  head  a  class  of  cases  has  occurred  in  whidi  the 

ato^vtftee  forl^  parent  was  held  to  take  the  provision  for  maintenance  as  a  trustee 
children.  for  hig  children. 

In  Hawkms  v.  Watts  (b),  which  is  very  shortly  reported,  it  is 
presumed  the  decision  proceeded  upon  this  ground.  There  the 
testator  gave  a  share  of  his  personal  estate  to  his  son-in-law,  tfn 
trusty  to  apply  the  same  for  the  maintenance  and  use  of  his 
children  by  the  testator's  daughter.  Sir  L.  ShadtoeUy  V.  C,  held 
the  son-in-law  was  entided  to  apply  the  interest  of  the  share  for 
his  children's  maintenance,  notwithstanding  he  might  be  of 
ability  to  maintain  them. 

In  WethereU  vi  Wilson  (c),  the  testatrix  in  exereise  of  a  power, 
bequeathed  stock  to  trustees  in  trust  to  pay  the  interest  to  her 
husband  in  order  the  better  to  enable  him  to  maintain  their 
children  until  their  shares  should  become  assignable  to  them; 
and  if  no  children  or  none  should  live  until  their  shares  became 
assignable,  then  she  gave  the  interest  to  her  husband  for  life,  and 
after  his  decease  the  principal  to  her  next  of  kin.  The  father 
subsequently  assigned  all  his  personal  estate  for  the  benefit  of  his 
creditors,  and  the  question  was  raised  by  a  creditor  whether  the 
interest  of  the  fund  did  not  pass  by  the  deed.  But  Lord 
Langdale,  M.  R.,  decided  in  the  negadve,  and  held  that  the 
trustees  should  pay  the  interest  to  the  &ther,  but  that  he  was 
bound  to  apply  it  for  the  benefit  of  the  only  surviving  child ;  and, 
therefore,  he  was  not  at  liberty  to  assign  it  over  to  creditors. 

Where  the  parents  of  an  in&nt  l^atee  are  in  indigent  circum- 
stances the  Court  will  ofder  an  increase  of  the  allowance  for  the 
maintenance  of  the  infant  so  as  to  assist  the  parents. 


(5)  7  Sim.  199.  Woods,  1  Myl.  &  Cr.  401 ;  Wood  v. 

(e)  1  Keen.  SO;  Leach  v.  Leach,  Richardson,  4  Beav.  174;   PraU  v. 

18  Sim.  304;   Batsman  v.  Foster,  Church,  lb.  177;  ConaUyy.  FarreU^ 

I  Coll.  (C),  118  ;  see  ttlBO  Woode  v.  and  Conoay  y.  Butcher,  8  lb.  347. 
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la  Jtten  v.  Caster  (d)^  the  testatrix  bequeathed  6,0002.  stock  to  wiiere  imme- 
her  executors  and  trustees  in  trust  to  pay  the  dividends  to  G.*J.y  ^^^  '?**!!!*• 
to  be  by  him  applied  for  the  maintenance  and  education  of  his  tenance  uid 
son  and  daughter,  until  the  latter  should  attain  twenty-one,  and  f^Hbnat* 
then  after  setting  apart  suflScient  to  provide  an  annuity  of  20L  a  to  be  applied. 
year  for  the  benefit  of  G.  A,  and  his  wife  for  their  lives  to  divide 
the  principal  equally  between  the  son  and  daughter,  with  benefit 
of  survivorship^  if  either  died  under  twenty-one:  after  the  death 
of  the  parents  the  sum  appropriated  for  the  annuity  of  202.  was 
bequeathed  to  the  children  as  before.     The  parents  were  in  low 
circumstances;   and,  in  consequence  of  their  misconduct,  the 
guardianship  of  the  infimts  ha<^  been  committed  by  the  Court  to 
other  persons.    The  parents  presented  their  petition  to  the  Court 
submitting  that,  during  the  minorities  of  the  children,  they  were 
entitled  to  the  dividends,  after  properly  providing  for  the  main- 
tenance and  education  of  the  children  and  on  their  behalf  the 
authority  ot  Hey  sham  V.  Hey  sham  (e)  was  relied  upon.     It  is  not 
stated  what  amount  the  Court  had  previously  ordered  for  the  main- 
tenance and  education  of  the  in&nts,  but  Sir  Z.  ShadtoeU,  V.  C, 
was  of  opinion,  that  it  was  a  case  in  which  the  Court  could 
increase  the  maintenance  of  the  children  for  the  support  of  the 
parents;  though,  on  account  of  the  misconduct  of  the  parents,  he 
did  it  with  reluctance ;  but  without  adverting  to  the  construction 
of  the  will  he  thought  he  might  give  to  the  infants  the  benefit  of 
the  income  of  the  property  so  as  to  assist  the  parents ;  to  do  so 
was  evidently  for  the  benefit  of  the  infants. 

3.  We  may  in  this  place  observe,  that  where  the  fund  settled  3.  So  where 
does  not  operate  as  a  bounty  to  the  children,  but  the  maintenance  ^o^  operate  as 
provided  for  them,  is  part  of  the  execution  of  a  trust  contained  *.  ?|^^  ^  **** 
in  a  contract,  as  by  settlement,  to  which  the  &ther  is  a  par^ ;  the 
Court  (notwithstanding  the  ability  of  the  parent  to  maintain  his 
children)  will  allow  him  the  expense  of  their  maintenance  out  of 
the  produce  of  their  fortunes. 

Thus,  in  Mundy  v.  Earl  Howe  (J^  previously  to  and  in  con- 
sidefation  of  the  marriage  of  Edward  Mundy  with  Lady  MuUletan, 
the  whide  of  her  ladyship's  personal  estate  was  vested  in  trustees, 
by  settlement,  in  trust,  as  to  part^  after  th^  death  of  Lady 


(d)  lBeav.202.  Meacher  y.  Young,  2  Mjl.  8iK.  490; 

(e)  1  Cox,  179.  Stodien  v.  Stocken,  4  Mjl.  &  Cr.  95, 
(J)  4  Bro.  C.  C.  823 ;  see  also 
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parent  of  abU 

lity,  it  is  not 

to  be  applied. 


Where  imme-    MUdleUmy  for  the  children  of  the  marriage^  in  such  shares,  and 

riwi^OTmdn.  *^  ®"^^  ^*®«  *"^  times,  as  her  ladyship  should,  by  deed  or  will 
tenancoand      appoint;  and  in  de&ult  of  appointment,  for  sons  at  twenty -one, 
and  for  daughters  at  twenty-one  or  marriage:    and  if  there 
happened  to  be  one  only  child,  then  for  such  child ;  with  power 
for  the  trustees,  after  the  death  of  Lady  Middkiofi,  out  of  the 
interests  of  the  funds,  to  pay  for  the  maintenance  and  education 
of  the  child  or  children  for  whom  portions  were  provided,  until 
such  portions  became  payable,  such  yearly  sum  and  sums  of 
money  as  they  his  trustees  should  think  proper,  not  exceeding 
the  interest  of  the  portions.  There  was  one  child  of  the  marriage, 
Elizabeth,  an  in&nt;  and  Lady  Middkton  died  without  making 
any  appointment     Mr.  Mundy  became  entitled  to  30,000iL  by 
the  will'  of  Lady  MtddletarCs  brother ;   and  he  having  several 
children  by  a  former  wife,  a  question  arose  whether  he  should  be 
allowed  the  interest  of  the  fiinds  provided  by  the  settlement  for 
EKzabdJCs  mmntenance,  or  whether,  as  he  was  of  suflBcient 
ability  to  maintain  her  and  his  other  children,  he  should  be  at 
that  expense  out  of  his  own  f<»tune?    Upon  a  suit  instituted  to 
remove  this  question.  Lord  Loughborciugh,  C,  expressed  himself 
to  the  following  effect:  **  In  this  case  the  child  is  entitled  to  the 
whole  interest,  but  nothing  is  vested  till  twenty-one  or  marriage. 
It  18  perfectly  dear,  from  the  cases,  that  where  the  fund  is  given 
as  a  bounty,  notwithstanding  a  provision  for  maintenance,  the 
&ther,  if  of  ability,  must  maintain  the  child;  but  in  this  case,  it 
is  part  of  the  execution  of  the  trust  contained  in  *the  contract 
The  family  of  Mr.  Mundy  was  in  contemplation  at  the  time  of 
the  contract,  because  there  is  a  provisicm  in  the  settlement,  that 
they  shall  take  nothing  from  Mr.  Mundy,  but  by  descent  or  gift 
This  was  a  provision  made  by  contract  for  the  children  of  the 
marriage  with  Lady  MiddkUm,  out  of  property,  which,  indepen- 
dent of  the  settlement,  would  have  become  Mr.  Mundy^s.    By 
the  settlement.  Lady  MiddJeton  was  left  in  fiill  possession  of  the 
dominion  of  her  own  property,  even  against  her  own  children ; 
and  the  trustees  are  required  to  apply,  at  a  given  period,  a  certain 
proportion  of  the  interest  as  maintenance.    The  provisions  in 
the  settlement  were  beneficial  to  Lady  Middkton,  and  acceded 
to  by  Mr.  Mundy.     The  Master  must  therefore  inquire  what 
will  be  a  proper  maintenance ;  but  I  think  there  ought  to  be  a 
direction  to  diminish  that  allowance  in  respect  to  the  great 
additional  fortune  Mr.  Mundy  derives  from  Lady  MiddktanJ" 
The  principle  of  the  preceding  case  of  Mmdy  v.  Earl  Howe, 
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and  of  those  referred  to  in  the  note^  was  discussed  by  Lord  Cot*  Where  imm». 
tenhamyC,  in  TTiompsany.  Griffin  (g);  but  in  the  latter  case,  ^^fo^^n- 
the  application  of  the  father  for  maintenance  out  of  the  income  of  tenance  and 
the  child's  fortune  was  rejected.  There  the  wife's  leasehold  liJ^jtignot' 
estate  was,  on  her  marriage,  setded  to  her  separate  use  for  to  tip  applied. 
life,  and  after  her  death,  upon  the  child,  if  only  one,  abso- 
lutely, but  if  more  than  one,  then  upon  all  the  children,  (except 
an  eldest  son)  equally  as  tenants  in  common,  sons  at  twenty- 
one,  daughters  at  that  age  or  marriage.  The  wife's  freehold 
property  was  also  settled  to  her  separate  use  for  life  with 
remainder  to  her  eldest  or  only  son  in  fee,  with  executory  limi- 
tations oyer  in  the  event  of  his  dying  without  issue,  living  at  his 
decease.  The  settlement  contained  a  power  authorizing  the 
trustees  to  apply  the  income  of  the  property  for  the  maintenance 
of  the  child  or  children  presumptively  entitled.  The  mother 
died,  leaving  an  only  child,  a  son,  an  infant.  Lord  Cottenham,  C. 
held,  that  even  supposing  the  provision  for  maintenance  had 
applied  to  the  existing  circumstance  of  there  being  but  one  child, 
the  fether  would  not,  upon  that  construction  of  the  settlement, 
have  been  entided  to  require  the  application  of  any  part  of  the 
income  of  the  child*s  fortune  for  maintenance,  so  long  as  he  was 
of  ability  to  maintain  it;  since  there  was  no  trust  nor  any  con- 
tract for  the  benefit  of  the  father  in  the  settlement,  to  relieve  him 
from  the  burden  of  supporting  his  children ;  there  was  merely  a 
power,  and  to  compel  the  execution  of  that  power,  would  be  going 
far  beyond  the  other  cases.  His  Lordship,  however,  was  of 
opinion,  that  upon  the  true  construction  of  the  settlement,  the 
power  in  the  events  which  had  happened  did  not  exist. 

Sect.  VIIL  Of  the  application  of  Interest  out  of  the 
Inooni^e  of  Property  belonging  to  Infants  for  Main- 
tenance, under  the  stat.  11  Geo.  4  and  1  Wm.  4, 
c.  65- 

The  ordinary  jurisdiction  of  Courts  of  Equity,  in  allowing  the  Of.appHcation 
income  of  the  property  of  infiuits  for  their  maintenance,  as  also  in  maintenance  of 
other  matters  for  their  benefit,  has  firom  time  to  time  been  ex-  h^gSoM*^ 
tended  by  various  acts  of  Parliament.     These  statutes,  since  the  and  i  Wm.  4, 
former  editbn  of  this  work,  have  been  consolidated  and  amended  ^ 
by  the  11  Gea  4  and  I  Wm.  4,  c.  66. 

The  32nd  section  applies  to  the  subject  of  the  present  chapter, 

(g)  lCr.&Ph.8l7. 
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Applicatkm  of  and  enacts,  that  it  shall  be  lawfiil  for  the  Court  of  Chancery,  by 
'^^^teDtto'  an  order  to  be  made  on  the  petition  of  the  guardian  of  any  infimt 
under  11  Geo.  4,  in  whose  name  any  stock  shall  be  standingi  or  any  sum  of  money 

0?  66.  ^"^  **    "^y  virtu®  ^f  *"^y  ®c*  fo'^  paying  oflF  any  stock,  and  who  shall  be 

beneficially  entided  thereto,  or  if  there  shall  be  no  guardian,  by 

an  order  to  be  made  in  any  cause  depending  in  the  said  Court,  to 
direct  all  or  any  part  of  the  dividends  due  or  to  become  due,  in 
respect  of  such  stocks  or  any  such  sum  of  money,  to  be  paid  to 
any  guardian  of  such  infimt,  or  to  any  other  person,  according  to 
the  discretion  of  such  Court,  for  the  maintenance  and  education, 
or  otherwise  for  the  benefit  of  such  infant,  such  guardian  or  other 
person  to  whom  such  payment  shall  be  directed  to  be  made,  being 
named  in  the  order  directing  such  payment;  and  the  receipt  of 
such  guardian  or  other  person  for  such  dividends  or  sum  of 
money,  or  any  part  thereof,  shall  be  as  efiectual  as  if  such  infimt 
had  attained  the  age  of  twenty-one  years^  and  had  signed  and ' 
given  the  same. 

It  has  been  decided,  that  under  this  section  the  Court  of 
Chancery  has  jurisdiction  to  direct  the  dividends  of  stock 
belonging  to  an  infimt  to  be  paid  to  the  father  for  its  main- 
tenance. 

In  re  Naish  (A),  a  small  sum  of  stock  bequeathed  to  an  infimt, 
was  standing  in  the  names  of  the  infant  and  a  trustee  who  was 
dead.  After  the  death  of  the  trustee  the  fisUiher  presented  his 
petition  under  the  above  act,  praying  that  the  dividends  might  be 
paid  to  him  for  the  maintenance  of  the  infant  Sir  L.  ShadweU^ 
V.  C,  expressed  some  doubt  whether  the  act  authorized  the  Court 
to  make  the  order,  unless  a  guardian  were  previously  appointed, 
observing  as  to  that  there  would  be  a  difficulty,  the  fiither  being 
alive.  His  Honor  thought  it  a  question  whether  the  section 
applied  to  the  case  before  him,  but  on  a  subsequent  day  made  the 
order  as  prayed;  a  decision  certainly  in  conformity  with  the  spirit 
and  intention  of  the  section,  if  not  stricdy  within  its  letter. 

Sect.  IX.  From  what  time  interest  on  legacies  allowed 

as  maintenance. 

From  what  With  respect  to  the  time  firom  which  midntenance  will  be 

nanoe  allowed,   allowed,  the  practice  of  the  Court  of  (Chancery  appears  to  have 

fluctuated.     In  Hvghes  v.   Hughes,  we  have  seen  that  Lord 

Thurhw  ordered  maintenance  firom  the  time  of  the  report.     In 

^  Andrews  v.  Partingtonj  fi-om  his  judgment,  as  stated  in  2  Cox's 

(A)  9  Law  Jonm.  Rep.  (Eq.),  252,  N.  S. 
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Ch.  Ca.  223,  his  Lordship  held  the  same  opinion;  observing.  From  what 
that  it  was  a  very  proper  rule  of  the  Court  never  to  make  a  &ther  ^ccaHof^ 

any  allowance  with  retroepect  to  what  he  has  paid,  without  the 

authority  of  the  Court.  Tj^e  cases  of  FendaB  v.  Nash,  and 
BURngsUy  v.  Cfritchet,  before  stated,  are  however  instances  of  a 
different  course  adopted  by  the  Court  previously  to  Lord  Thut' 
hufs  decisions.  His  Lordship  seems  to  have  altered  his  opinion 
subsequently  (t) :  and,  by  degrees,  as  appears  from  several  of  the 
preceding  cases,  the  rule  was  varied,  and  it  is  now  settled,  that 
each  case  must  be  governed  by  its  own  peculiar  circumstances ; 
and  that  the  Court  will  exercise  its  discretion,  so  as  to  meet  the 
exigencies  of  the  case  before  it,  unfettered  by  any  strict  technical 
rule.  To  the  case  of  CoOis  v.  Bkickbumy  before  statejd  (A),  we 
shall  add  the  following,  as  illustrating  the  present  phu^tice  of  the 
Court  ^ 

In  Sissony.  Shjaw(T)y  Thomaz  SteeU  bequeathed  1,000Z.  stock, and 
the  dividends  to  accrue  thereon,  to  his  two  great  nieces,  Elizabeth 
Sissan  and  Mary  Sissoriy  equally,  to  be  transferred  and  paid  to 
them  at  twenty-one ;  but;  if  either  or  both  of  his  said  nieces  should 
die  before  that  age,  then  the  testator  bequeathed  the  share  of  her 
or  them  so  dying,  to  her  or  their  respective  daughter  or  daughters 
living  at  her  or  their  respective  decease,  equally  between  them; 
but  in  case  she  or  they  should  not  have  any  such  daughter  living 
at  her  or  their  decease,  then  to  her  or  their  son  or  sons  who 
should  be  living  at  her  or  their  decease ;  and  incase  either  of  his 
said  nieces  should  die  without  leaving  any  child  living  at  her 
death,  then  her  share  was  to  survive  to  the  surviving  niece  and 
hei:  issue  as  her  ori^al  share:  and  the  testator  directed  his 
executors,  during  the  minorities  of  the  respective  legatees,  to 
apply  the  dividends,  or  a  competent  part  thereof^  towards  the 
maintenance,  education,  and  support  of  his  said  legatees  respec- 
tively, during  their  respective  minorities;  and  the  surplus,  if  any, 
was  to  accumulate  for  the  benefit  of  the  respective  legatees,  until 
they  should  become  entided  to  their  respective  shares ;  and  the 
testator  also  gave  his  executors  a  power  of  advancement  for  the 
benefit  of  the  legatees.  Elizabeth  Shsan  survived  the  testator 
but  died  under  twenty-one,  in  June,  1788.  She  and  her  sister 
were  maintained  by  die  executors  firom  the  time  of  the  testatoi^s 
death  in  1788  (m).    Upon  the  bill  filed  by  the  surviving  great 


(0  3  Yes.  733.  (m)  Nefomm  v.  Bateson^  3  Swan. 

(A)  Stqnvy  12S4.  App.  689,  m^n^  1267 ;   Bowling  v. 

(0  9  Yes.  285.  T^reff,  2  Bus.  k  M.  343. 
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From  what       niece,  two  questions  arose ;  the  first,  whether  each  took  a  Tested 
nw^dlJ^od.  '^^^^^  i°  ^  moiety  of  the  dividends,  &c.  the  defendant  Thomas 

— — Sissany  as  residuary  legatee  of  the  father,  and  administrator  of 

EUzabethy  claiming,  upon  that  ground,  a  moiety  of  the  dividends 
accrued  in  his  life,  agidnst  the  claim  of  the  plaintiff,  as  the  sur- 
vivor: and  secondly,  which  more  immediately  concerns  the 
subject  under  discussion,  whether  the  executors  were  entitled  to 
be  reimbursed  the  sums  expended  for  maintenance  and  education. 
With  respect  to  the  latter  question,  Andrews  v.  Partififftan,  being 
cited.  Sir  WVliam  Grants  M.  R.,  observed,  ^^  That  case  has  been 
very  much  shaken :  I  have  found  two  decrees  by  Lord  Akanky^ 
allowing  maintenance  for  the  time  past "  (m).  With  respect  to 
the  first  point,  his  Honor,  upon  the  express  language  of  the 
will,  decided  that  it  amounted  to  a  plain  direction,  that  the 
interest  should  go  with  the  principal,  except  that  part  which  the 
executors  should  have  applied  in  maintenance ;  and,  upon  a  sub- 
sequent day,  he  remarked,  that  in  the  case  before  him,  it  made  no 
difierence,  whether  the  bequest  was  of  a  residue  or  a  money 
legacy. 

In  the  case  of  JSx  parte  Fenleaze  (n),  the  petition  on  behalf 
of  the  in&nt  stated,  that  under  the  will  of  JE.  B.  he  was  entitled 
to  several  fireehold  and  copyhold  estates  of  considerable  annual 
value,  the  rents  and  profits  of  which  were,  by  the  testatrix's  will, 
directed  to  be  received  by  P.  S.  and  W.  JT.,  the  trustees,  who 
were  expressly  required  by  the  said  will  to  lay  out  tbe  same, 
after  all  deductions  for  repairs,  or  so  much  as  should  be  sufficient 
for  that  purpose,  in  the  maintenance,  support,  education,  and 
bringing  up  of  the  petitionen  that  the  amount  of  the  petitioner's 
then  income  fix)m  his  estate  and  property  was  7S0L  per  annum ; 
'  that  in  the  event  of  his  surviving  his  mother,  (aged  fifty-three^ 
he  would  become  entided  under  the  same  will  to  other  estates 
of  800/.  per  annum.  That  the  petitioner's  mother  derived  an 
income  under  the  same  will  for  her  separate  use,  independendy 
of  the  petitioner's  fisither,  of  about  2,000JL  per  annum,  which  on 
her  death  did  not  go  to  the  fether,  but  was  limited  to  other 
persons.  That  the  petitioner  had  a  brother  wholly  unprovided 
for ;  and  that  as,  upon  the  death  of  the  mother,  the  estates  and 
property  to  which  she  was  entitled  for  her  life  would  not  devolve 
to  the  petitioner's  father,  he,  the  father,  refiised  to  make  the 


(m)  See ilftnufy  v.Earl Howe^HotU         (n)  1  Bro.  C.  C^  BeU%  ed.  p.  387, 
▼,  Pratt^  and  OreenweU  v.  OreenweHf      note. 
siqmt,  pp.  1297,  1294,  1283. 
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petilioiier  any  allowance  for  his  support,  education  and  advance-  From  what 
ment,  and,  more  especially,  as  he  had  sent  the  petitioner  at  a  ^^^^  ^i^^^ 

considerable  expense  to  the^niversily  of  Aberdeen,    That  the  

petititioner  was  entered  as  a  student  at  LincobC^  Itm,  for  the 
purpose  of  being  called  to  the  Bar,  and  was  also  entered  as  a ' 
gentleman  commoner  of  Oxford;  and  that  he  was  above  the  age 
of  nineteen  years.  That,  by  the  refusal  of  the  trustees,  &c.,  and 
his  fiither,  the  petitioner  was  prevented  keeping  his  terms  and 
prosecuting  his  studies  with  effect  The  petitioner,  therefore, 
prayed  for  a  reference  as  to  what  was  proper  to  be  allowed  for 
his  maintenance  and  education,  since  the  death  of  his  sister  (when 
he  became  entitled  to  the  estates),  and  for  the  time  to  come,  for 
his  advancement  in  life,  according  to  his  age  and  fortune;  and 
that  such  allowance  might  be  paid  by  the  trustees  out  of  the 
rents  and  profits  of  the  estates,  or  the  savings  thereof^  to  the 
petitioner's  fitther,  to  be  by  him  applied  accordingly;  and  Sir 
ffUSam  Grant,  M.  B.,  ordered  accordingly.  The  reference  as 
to  the  allowance  was  as  prayed  ^^for  the  time  past"  firom  the 
death  of  the  petitioner's  sister,  and  for  the  time  to  come,  and 
fiir  his  advancement  in  life,  &c.  The  Master  having  made 
his  report  accordingly,  that  report  was  \x)nfirmed  on  the  17th 
of  August  following.  The  sum  of  1,61621,  thereby  reported,  was 
ordered  to  be  paid  for  the  petitioner's  maintenance  and  education 
far  the  time  past,  fix>m  the  death  of  his  sister  to  the  24th  ofJufy 
then  last,  unto  the  petitioner's  father:  and  the  sura  of  400L 
a  year  was  also  ordered  to  be  paid  for  the  petitioner's  main- 
tenance and  education,  to  his  &ther,  for  the  time  to  come,  till 
he  attained  twenty-one. 

In  the  case  of  Maberly  v.  Turton  (o),  Gilbert  Mitchell  be- 
queathed 8,000£  to  be  invested  by  trustees  in  stock,  who  from 
time  to  time  were  to  invest  the  dividends,  to  accumulate  for  the 
benefit  of  the  children  of  his  niece  and  her  husband,  until  the 
principal  with  the  accumulated  dividends  should  be  divided  and 
paid  to  them  as  after  mentioned;  with  power,  with  the  approba- 
tion of  the  &ther  and  mother,  or  the  survivor,  and  after  the 
death  of  the  survivor,  at  the  discretion  of  the  trustees,  to  apply 
the  dividends,  or  part  thereof,  for  maintenance,  and  to  pay  the 
8,00021  and  the  accumulation  unto  the  children  then  bom,  or 
thereafter  to  be  bom,  equally,  share  and  share  alike;  the  respec- 
tive shares  to  be  vested  interests  in  such  children  at  their 
respective  ages  of  twenty-one,  or  in  the  issue  of  such  as  should 

(o)  14  Yes.  499. 
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From  wha       die  under  that  age,  with  benefit  of  sorvivonhip.    A  power  was 
time  "^^®      given  the  trustees  to  elect  a  new  trustee,  with  the  approbaticm 

of  the  mother.     The  testator's  brother  (who  was  one  of  the 

trustees)  and  the  husband  of  the  niece  were  appointed  executors. 
The  testator  died  in  1792.  One  of  the  trustees  died  in  his 
lifetime,  and  John  MitcheU,  the  surviving  trustee,  died  after  the 
testator,  leaving  the  fiither  of  the  children  his  executor;  no  other 
trustee  had  been  appointed.  The  bill  was  filed  on  behalf  of  the 
infant  children,  and  an  application  was  made  for  an  order  upon 
the  &ther  to  pay  in  the  money.  Lord  EUovCb  judgment  is 
reported  as  follows:  **ln  the  case  o£ Andrews  v.  Partington^  Lord 
Tliurhw  thought  it  so  extremely  dangerous  that  a  parent  should 
determine  for  himself  the  question,  whether  he  was  of  iibility  to 
maintain  his  children,  that  he  would  not  idlow  Mr.  Piuimgtion 
one  shilling  of  the  money  which  he  had  permitted  to  be  expended 
in  the  time  past  The  decision  was  according  to  precedents; 
but  there  is  no  doubt,  that  since  that  time  the  rule  has  been 
altered.  At  present,  as  the  precedents  stand,  the  Court  must 
look  at  each  case,  with  the  view  to  make  such  order  as  the  rule 
prescribed  by  the  testator  justifies,  and  the  condu<5t  of  the  parties 
allow&  In  this  case,  there  is  no  doubt  the  intention  of  the 
testator  was  not  to  entrust  this  &ther  and  mother  with  the  power 
of  applying  these  dividends  to  maintenance.  The  intention  was, 
that  if  it  should  be  proper  this  interest,  directed  ta  accumulate, 
should  be  applied  in  maintenance,  the  trustees  should  have  the 
power  to  make  that  application:  but  that  is  to  be  checked  by 
the  approbation  of  the  &ther  and  mother.  The  result  io,  that 
if  they  had,  for  good  and  substantial  reasons,  approved  the  appli- 
cation of  the  dividends  towards  maintenance,  and  the  trustees^ 
without  a  solid  reason,  had  refused  to  act  upon  that,  the  Court 
would,  if  an  application  had  been  made  in  seasonable  tim^ 
examine  whether  the  trustees  ought  to  act  upon  it  But  in  this 
instance  there  were  no  trustees;  at  least,  none  who  had  been 
acting;  and  if  the  interest  has  been  applied,  that  application 
has  been,  not  according  to  the  discretion  of  those  persons  whom 
the  testator  intended  and  authorized  to  act,  but  according  to  the 
approbation  of  the  father  and  mother,  not  checked  by  the 
discretion  of  the  trustees;  and  then  the  fiict  that  there  were 
no  trustees,  or  that  the  trustees  never  acted,  which  is  in  efiect 
the  same,  imposes  upon  the  Court  the  necessity  of  examining 
strictly  what  trustees  ought  to  have  done.  Therefore  I  shall 
direct  a -reference  to  the  Master  to  inquire  whether  it  would 
have  been  reasonable  and  proper  for  any  trustee  or  trustees. 
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acting  in  the  execution  of  this  will,  to  apply  any  and  what  part  wh««  a  ftmd 
of  the  interest  and  divideads  of  the  sum  of  8,000i  in  or  towards  "•  ^J^  "P^"  • 
the  maintenance  of  the  children,  and  m  what  proportions,  as  and  intenne- 
between  such  children  respectively ;  and  to  state  what  children  ^JJjj^JJj^^Jf 

there  were  at  the  date  of  the  will,  and  at  the  death  of  the  testator; 

what  children  have  been  bom  since,  and  which  of  them  are  now 
living:  the  Master  to  have  r^ard  to  the  situation, circumstances, 
and  ability  of  the  fitther,  and  the  fortunes  of  his  children.  I 
desire  it  to  be  undeistood,  I  do  this  upon  the  particular  circum- 
stances of  this  wilL^  The  Master's  report  under  this  order 
stated,  that  at  the  death  of  the  testator  there  were  five  children; 
one  of  whom  was  dead,  and  two  more  had  been  since  born;  and 
that  it  was  reasonable  to  apply  the  whole  of  the  interest  and 
dividends  of  the  8,00OZ.  for  maintenance. 

In  Ex  parte  Band(p)^  Sir  C  Pepys,  M.  R.,  said,  he  had  on 
several  recent  occaeions  made  inquiry  as  to  the  practice,  end 
found  it  was  contrary  to  that  stated  to  have  been  introduced  by 
Lord  Bassfyn.  To  allow  for  past  maintenance,  and  to  treat  as 
a  debt  the  expenditure  which  the  law  imposed  upon  the  fiither 
as  a  duty,  would  be  to  act  against  the  setded  rule  of  the  Court. 
The  Court  might,  if  a  special  case  were  made,  direct  an  inquiry; 
but  there  the  inquiry  as  to  past  maintenance  was  adced  for  as  a 
matter  of  course,  and  must  consequendy  be  refused.  * 

In  Pickwick  v.  GrUfbes  (;),  the  testator  directed  the  investment 
of  a  sum  'of  money  as  soon  as  conveniendy  could  be  after  his 
wife's  decease,  and  the  income,  or  a  competent  part  of  it,  to  be 
'  applied  for  the  benefit  of  an  infent  nephew:  the  wife  died  in  the 
testatrix^  lifetime,  and  Lord  Lanffdak,  M.  R.,  held,  that  interest 
was  to  be  computed  from  tiie  testaUn^s  death;  the  intention  was, 
that  the  legatee  was  to  have  maintenance  fix>m  the  wife's  death ; 
and  the  wife  having  pre-deceased  the  testator,  interest  for  the 
legatee's  maintenance  became  payable  firom  the  testator's  death. 

Sect.  X.  Of  interest,  where  a  particular  or  residuary 
fund  is  given  upon  a  contingency,  so  that  the  inter- 
mediate interest  is  undisposed  of. 

Where  a  fund,  whether  particular  or  residuary,  is  given  upon 
a  contingency,  so  that  the  intermediate  interest  is  undisposed  of 
(that  is  to  say),  the  intermediate  interest  between  the  testator's 

(p)  3  Mjl.  &  K.  439 ;  see  aluo  Simon,  v.  Barbery  Taml.  22. 
\q)  I  Beav.  271. 


1306  Of  Interest  [Ch.  xx. 

Where  a  fond  death,  if  there  be  no  previous  legatee  for  life,  or,  if  there  be,  then 
coSdnffen^°  *  between  the  death  of  such  previous  taker  and  the  happening  of  the 
and  intenne-  contingency,  will  sink  into  the  residue  for  the  benefit  of  the  eze- 
undisposed  ot  '  <^tor  {q)  or  nezt  of  kin  of  the  testator,  if  not  bequeathed  by  him ; 

but  if  disposed  of,  for  the  benefit  of  his  residuary  l^atee.     For 

example,  where  there  is  a  previous  life  estate,  as  to  ^,  and  after 
his  death  to  the  youngest  child  of  £.,  and  A*  dies  in  B^'s  life- 
time ;  as  it  is  uncertain,  during  the  life  of  jS.,  which  of  his 
children  may  be  the  youngest  at  the  period  of  his  death,  the 
legacy  cannot  vest  upon  the  death  of  ^. ;  so  that  the  interest  to 
acx^rue  between  the  deaths  of  ^.  and  B,  is,  upon  the  event  that 
has  happened,  undisposed  of,  and  will  fall  into  the  residue  for  the 
benefit  of  the  persons  ultimately  entitled  thereto. 

So  again,  if  the  legacy  were  given  to  A.  for  life,  and  five  years 
after  AS  death  to  E.^  the  intermediate  interest  of  the  legacy 
between  AS  death  and  the  end  of  the  five  years  would,  as 
undisposed  o1^  sink  into  the  residue. 

The  law  is  the  same,  if  there  be  not  a  previous  life  estate, 
as  where  a  legacy  is  given  to  A.  upon  the  contingency  of  hi^ 
attaining  twenty-one ;  or  to  A  upon  the  death  of  B, ;  or  five 
years  after  the  testator's  death.  In  all  these  cases  the  interme- 
diate interest  between  the  testator's  death  and  the  happening  of 
the  contingency  or  fiiture  event  will  sink  into  the  residue,  the 
legatees  attaining  the  age  or  living  to  the  prescribed  period, 
being  of  the  essence  of  the  gift,  they  cannot  vest  before ;  and 
accordingly  the  interest  is  undisposed  of  in  the  interim. 

1.  Where  a  1,  Fitsty  where  the  legacy  is  given  to  one  for  life,  and  after 

estate.  ^is  death  over  to  another  upon  a  contingency. 

In  the  case  of  WyndJuxm  v.  Wyndham  (r),  Wadham  Wynir- 
ham^  by  will,  in  1763,  directed  lus  trustees,  H.  W,  Wytidham  and 
P.  Wyndham  (the  plaintiff),  to  settle  an  account  of  what  he  had 
in  the  public  fiinds,  bonds,  mortgages,  or  securities;  and  after 
paying  his  wife  Catherine  what  was  due  to  her  under  her  marriage 
articles,  to  vest  the  remainder  in  the  public  funds,  and  pay  the 
interest  to  his  wife  for  life ;  and,  after  her  decease,  to  her  niece. 
Lady  Cope^  for  life ;  and  if  she  died  without  leaving  children, 
then  he  left  the  principal  to  the  younger  children  of  his  nephew, 
the  said  H.  W.  Wyndham^  if  he  should  have  any ;  if  not,  then  he 
left  it  to  his  cousin,  the  defendant  Wadham  Wyndham.  The 
testator  bequeathed  the  residue  of  his  estate  to  his  wife.    After 

(y)  Not  within  1  Wm.  4,  c.  4,  secCh.  xxiv.  infra.      (r)  3  Bro.  C.  C.  57. 
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the  testator^s  death,  the  trustees  paid  the  wife  what  was  due  to  wiiero  a  fund 
her  under  the  settlement,  and  invested  the  surplus  in  the  funds,  ^  ^7^  "P^  * 

coiitiiMf©ncy, 

and  paid  the  dividends  to  the  wife  during  her  life;  and  after  andinterme- 
her  death  to  Lady   Cope  for  life,  who  died  without  children.  Sdb^^of. 

H.  fV.  Wyndham  being  then  unmarried,  the  principal  of  the  l^r 

trust  funds  vested  in  Wadham  fF^itdAom,. subject  to  the  con-  viouslife. 
tingency  in  fitvour  of  the  younger  children  of  H.  W.  fFyrutkam,  "*®"^ 
if  he  should  have  any;  he  afterwards  died  in  1784,  without 
children.  A  doubt  having  arisen,  whether  the  interest  of  the 
iiinds,  between  the  deaths  of  Lady  Cope  and  H.  W.  Wyndham^ 
belonged  to  Wadham  Wyndham^  or  fell  into  the  residue  as  un- 
disposed o^  a  bill  was  filed  by  the  surviving  trustees  to  have  the 
opinion  of  the  Court  on  the  question,  which  was  solely  between 
the  defendants  Wadham  Wyndham  and  Huntley  the  executor  of 
the  testatoi^s  widow.  Lord  Tkurhw^  C,  thought  it  surprising, 
that  there  was  no  case  in  which  this  question  had  occurred ;  but 
said,  *'  where  interest,  till  an  event  arrived  was  not  disposed  of, 
it  must  fall  into  the  residue :  as,  suppose  the  testator  gave  a  bond 
to  a  particular  person,  not  to  vest  in  him  till  a  given  time,  the 
intermediate  interest  must  vest  in  the  executor ;  and  if  the  residue 
were  given  in  the  same  way,  the  interest  would  also  go  to  the 
executor.  An  account  must  be  taken  of  the  intermediate  interest 
as  a  part  of  the  testator's  general  personal  estate." 

Again,  in  Shawe  v.  Cunliffe  (s).  Sir  Ellis  CunUffe  directed  his 
executors  to  lay  out  1,000£  and  (in  an  event  which  happened, 
namely,  the  testator  having  no  son),  the  further  sum  of  4,000/L  at 
interest ;  and  to  pay  the  interest  to  his  brother  W.  Shawe,  and 
Ann  his  wife,  during  their  respective  lives:  and  after  the  death 
of  the  survivor,  to  call  in  and  pay  the  principal  to  all  their 
daughters  and  younger  sons,  living  at  the  decease  of  such  survivor, 
equally ;  and  'd  there  should  be  but  one  such  daughter  or  younger 
son  then  living,  then  to  him  or  her.  The  testator  also,  directed 
his  executors  to  lay  out  the  further  sum  of  1,000Z.,  and  (in  the 
event  before  mentioned)  the  ftirther  sum  of  4fl00L  at  interest,  and 
pay  the  interest  to  his  sister  Mary  Cunliffe,  spinster,  for  life ; 
and  after  her  death  to  call  in  and  pay  the  principal  unto  all  her 
daughters  and  younger  sons,  living  at  her  death,  equaUy ;  and  if 
but  one,  then  to  such  one  daughter  or  younger  son:  and  if  his 
said  sister  should  have  no  such  daughter  or  younger  son  living  at 
the  time  of  her  decease,  then  to  his  said  brother  and  sister  Showers 
daughters  and  younger  sans,  in  the  same  manner  as  thejlrst  men- 
tioned legacy :  and  in  case  any  such  daughters  or  youilger  sons 

(«)  4  Bro.  G.  C.  144.  " 
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Wberaafeod  of  his  brother  and  sister  Shawe,  or  his  sister  CunHffey  should,  at 
li  ghren  opon  a  xhe  death  of  their  respective  parents^  be  under  twentj-one»  and 
and  intenne-  such  daughters  should  be  then  unmarried,  their  shares  should  be 
^j^^l?^^^^    paid  to  their  guardians,  whose  receipts  should  be  dischaiges: 

^^r and  in  case  his  brother  and  sister  Shawe  should  die  without 

yioiiB  life-  having  any  daughter  cr  younger  sop,  living  at  the  decease  of  the 
survivor,  then  the  said  legacies  should  sink  into  the  residue, 
which  he  gave  to  his  executors  in  trust  for  his  eldest  or  only  son : 
and  the  testator  gave  the  residue,  in  case  he  left  no  son,  to  Sir 
Robert  Cun^ffe,  whom,  with  other  persons,  he  appointed  executor. 
The  testator  died  in  1767,  leaving  a  widow  and  two  daughters. 
Questions  having  arisen  on  the  will.  Sir  Robert  CunUffe  filed  his 
bilL  The  several  legacies  of  1,0002.  and  4,0001  were  ordered 
to  be  paid  into  the  Bank  in  the  iiaee-per  cents, ;  the  interest  of 
one  set  of  the  legacies  of  1,0002.  and  4,0001  to  be  paid  to  S^awe 
and  wife  for  their  lives ;  and  the  interest  of  the  other  to  Mary 
Cuntiffe  for  life,  with  liberty  at  their  deaths  for  the  other  parties^ 
&C.  to  apply.  Sir  Robert  Cutit^e  afterwards  died,  and  appointed 
Sir  Foeter  CunUffe  and  others  his  executors*  In  1785,  Mary 
CunUffe  died  tmmarried  and  without  ieeue:  in  1791,  Ann  Shawe, 
having  survived  her  husband,  died,  leaving  at  her  death  Joeeph 
Shawe  her  only  younger  son,  and  Mary  WahnMley  and  M  If. 
Whitehead,  her  only  younger  daughters,  living  at  her  deatL  The 
question  was  made  on  the  part  of  Ann  Showers  younger  son  and 
daughters,  whether  they,  who  now  became  entided  to  Mary 
CunUffe^s  1,0001  and  4,00021,  were  not  also  entided  to  the  inters 
mediate  interest,  which  had  accrued  between  the  death  of  Mary 
CunUffe,  in  1785,  and  that  of  Ann  Shawe,  in  1793.  On  the  other 
hand.  Sir  Foster  CunUffe  and  the  other  executors  of  Sir  Robert 
CunUffe,  the  residuary  legatee  of  Sir  ElUe  CunUffe,  contended 
that  such  intermediate  interest  was  undisposed  o^  and  fell  into  the 
residue.  The  Lords  Commissioners  Eyre,  Aehuret,  and  ffVeon, 
decided,  that  the  intermediate  interest  sunk  into  the  residue. 
Eyre,  Lord  Commissioner,  thought,  upoii  the  construction  of  the 
whole  will,  the  testator  shewed  an  intention  to  provide  only  for 
those  children  of  Mr.  and  Mrs.  Shawe,  who  should  survive  both 
their  parents.  With  .respect  to  the  question  of  interest,  he 
considered  it  determined  by  fFyndham  v.  fFyndham  ;  and  stated 
the  rule  thus :  *^  if  there  be  a  fimd,  whether  residuary  or  particular, 
given  to  ^  for  life,  and  afterwards,  upon  a  contingency  which 
does  not  take  efiect  upon  the  death  of  the  tenant  for  lifo,  the 
intermediate  interest  is  an  interest  undisposed  of,  and,  there- 
fore, falls  into  the  residue ;  this  is  the  technical  rule  decidedly 
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established  by  that  authority,  and  must  be  conckisive ;  and  no  where  a  And 
setded  disdnction  between  a  ireneral  residue,  or  a  particular  part  **  S^  ^poa  a 
of  a  residue  severed  for  the  purpose  of  being  a  producttve  fund^  and  interm^. 
so  as  to  create  an  eflectiud  interest  to  the  tenant  for  life  has  ^SSJmtStr. 
meYailed."     Jshttrsi^  Lord  Commissioner,  observed,  it  would  :=; 

vT  DCTe  DO  vro* 

have  prevented  litigation,  i^  in  all  cases,  whether  of  a  vested  or  tioiib  life*- 
contingent  fund,  where  the  interest  had  been  undisposed  of,  it  *°^®'^^ 
had  been  decided  to  fall  into  the  residue^  where  there  is  a  resi« 
duary  clause ;  but,  as  to  a  contingent  gift,  it  had  been  uniformly 
so  held.  Wiban,  Lord  Commissioner,  remarked,  that  the  interest 
was  not  to  be  given  to  the  children  as  it  arose,  nor  could  it 
accumulate,  but  must  rink  into  the  reridue, 

2.  Seeondfyf  Where  there  is  not  any  pevious  life-interest  2.  Whe^e  no 
We  have  already  (/)  shewn,  with  respect  to  contingent  legacies,  f^l^rest  ^ 
as  well  particular,  as  residuary,  that  interest  is  not  due  to  the 
legatee  until  the  time  of  payment  arrives.  We  have  now  to 
observe,  that  such  intermediate  interest  between  the  testator's 
death  and  the  happening  of  the  condngency  sinks  into  the 
residue,  but  with  this  difierence  arising  from  the  di£ferent  nature 
of  the  gifts  (namely),  that  the  interest  upon  the  contingent 
residuary  bequest  goes  of  course  with  the  capital;  but  the 
interest  of  the  particular  contingent  legacy  does  notj  but  as 
undisposed  oC  forms  part  of  the  carpus  of  the  reridue  for  the 
benefit  of  the  reriduary  legatee,  or  sudi  as  are  ultimately  entided 
thereto  («)• 

In  regard  to  a  contingent  general  legacy,  as  distinguished  from 
a  residuary  bequest,  the  case  of  Houghton  v.  Harrison  before  (v) 
stated,  is  an  instance,  wherein  the  interest  of  the  5Q0h  given  to 
the  younger  children  of  Mary  Price  arriving  at  the  age  of 
twenty-one,  was  decreed  to  belong  to  the  reriduary  legatee,  until 
the  children  attained  twenty-one.  The  reader  is  also  referred  to 
the  cases  cited  below  {w)f  and  stated  in  a  former  chapter  as 
instances  of  contingent  general  legacies,  rimilar  to  the  one  just 
mentioned,  and  in  which  the  intermediate  interest  would  rink 
into  the  reridue. 

With  respect  to  the  case  of  a  reridue  gixjsn  upon  a  contingent 

(0  iSl^pm,  Sect  V.  p.  1372.  (w)  BmsBL  v.  Dm;    Owiam  v. 

(«)  2Mer.8S4;  Leake  r.  Robin-  SoM;  Cnuer.Barley;  AMnsomy. 

earn;  aee  also HarrisY,  JJoyd^  1  Tor.  Turner;  EUon  v.  EUxm;  Knight  v. 

k  RiiSB.  310.  Cameron;  Skeleton  v.  Ckeales^  and 

(9)2Atk.320,8tated«i9im,Sectv.  Haneon  y.  Orakoan^  cited  Chap.  X. 

p.  1274.  Sect,  m.,  p.  566  to  571. 
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Wheie  a  fond  future  event,  in  such  a  manner  as  not  to  entitle  the  residuary 
«)SMfenCT"  *  legatee  to  the  intennediate  interest,  accruing  between  the  testar 
and  interme-  tor's  death,  and  the  time  appointed  for  payment  of  the  residuary 
nndispM^Tof.  &nds;  sttch  interest  will  &11  into  the  residue,  to  accumulate  for 
Where^pr»^  the  benefit  of  the  residuary  legatee,  or  for  the  executors  or  next 
▼iowlife-  of  kin  of  the  testator,  upon  the  event  of  the  residuary  legatee's 
death  before  the  legacy  vests  in  him ;  or  for  such  other  person 
as  may,  on  that  contingency,  be  named  to  take  it  (x). 

Thus,  in  Bulloch  v.  Stones  (y),  John  Stones  bequeathed  all  his 
personal  estate  to  trustees,  after  payment  of  debts,  &c.  in  trust 
for  the  first  son  of  John  Stones  (the  testator's  heir-at-law)  when 
he  attained  twenty-one.  John  Stones  (the  heir-at-law)  had  no 
son  living  at  the  testator's  death ;  and  Lord  Hardwicke  declared 
that  the  interests  and  profits  of  the  residuary  personal  estate, 
firom  the  death  of  the  testator  to  the  time  John  Stones  should 
have  a  son  attaining  twenty-one,  should  &11  into  the  residue  and 
accumulate  for  that  son,  and  be  paid  to  him  at  the  time  he  would 
be  entitled  to  receive  the  capital 

So, in  Studholmev.  Hodgson{z)i  Michael  Studhobne  bequeathed 
exchequer  annuities  to  Michael  Hodgsony  the  son  of  the  defendant 
Cuthbert  Hodgson  (his  nephew),  and  Mary  his  wife,  with  direc- 
tions that  the  proceeds  should  be  laid  out  at  interest,  and  out  of 
the  interest  that  Michael  Hodgson  should  be  mdntained,  &c. 
till  twenty-one;  at  which  time  all  the  proceeds  and  profits 
thereof  and  the  principal  money  so  placed  out,  and  interest  were 
to  be  paid  to  Michael  Hodgson  ;  but  if  he  died  before  twenty-one, 
then  the  testator  bequeathed  the  annuities,  &c.  given  to  Michael 
to  his  mother  Mary,  and  to  such  other  child  or  children  as  she 
might  have  equally ;  and  for  want  thereof  to  her  executors,  && 
The  testator  also  gave  certain  leaseholds  to  Mary  Proctor,  one  of 
the  defendants  for  life,  and  afi;er  her  decease  to  Michael  Hodgson, 
if  he  lived  to  twenty-one,  otherwise  to  the  other  children  of 
Mary  Hodgson,  and  for  want  of  such  to  Mary  Hodgson,  her 
executors,  &&:  and  after  other  specific  bequests,  the  testator 
gave  the  residue  of  his  real  and  personal  estate  to  Michael 
Hodgson,  and  appointed  Mary  Proctor  executrix.  By  codicil, 
the  testator,  after  reciting  the  bequests  (particular  as  well  as 
residuary)  to  Michael  Hodgson,  declared  that  in  case  Michael 
Hodgson  should  die  before  twenty-one,  and  the  said  Mary,  his 


(x)  Forr.  145 ;  1  Ves.  $.  485 ;  But-  (y)  2  Ves.  b.  521 ;  see  Duffidd  v. 

ler  V.  Freeman,  supray  p.   1275 ;  3      Duffield,  1  Daw.  &  CI.  268. 
Atk.  58.  (z)  3  P.  Wma.  299. 
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mother,  should  die  without  any  other  child  by  the  said  Cuthbert  Where  a  fund 
Hodgson,  then  all  the  legacies  and  bequests  should  go  to  his  "  ^^T®°  "P°°  • 
nephew  WtOiani  Studholme  (the  plaintiff),  his  heirs  and  assigns  and  interme' 
for  ever.    The  infant,  Mu:hael  Hodgson,  survived  the  testator,  uLd^iSledtf. 

but  died  within  a  few  days  before  lus  age  of  twenty-one  years,  ^j^r 

Mary  his  mother  being  forty,  and  her  husband  forty-five,  and  yious  life- 
having  no  other  child.  Upon  the  bill  of  the  plaintiff  Studholme  ^**"^*^ 
(the  devisee  over)  for  an  account,  and  to  have  the  property 
secured,  a  question  arose,  whether  he  was  entitled  to  the  interest 
which  should  accrue  between  the  death  of  Michael  and  the 
decease  of  Mary  without  any  other  child  by  her  then  present 
husband.  It  was  insisted  that  the  same  belonged  to  the  mother 
by  necessary  implication,  and  it  was  compared  to  a  devise  of 
freehold  to  the  testator^s  heir-at-law  after  the  death  of  J,  S.,  in 
which  case  J.  S.  would  have  it  sooner,  and  in  the  meantime  be 
entitled  to  the  premises  for  his  life  (a).  But  Lord  Talbot  said, 
that  in  the  case  cited  the  testator  had  declared  his  intention  that 
the  heir-at-law  should  not  have  it  sooner,  and  there  the  freehold 
could  not  be  kept  in  abeyance,  but  must  vest  in  somebody ; 
whereas,  in  the  present  case,  there  is  no  such  rule  with  regard  to 
personal  estates,  which  may  remain  in  suspense;  wherefore  the 
profits  of  the  residue  from  the  death  of  Michael  till  the  contin- 
gency happens,  are  to  accumulate  and  be  added  to  the  capital; 
and  if  no  child  of  the  defendant  Mary  by  her  husband  Cuthbert, 
then  to  go  to  the  plaintiff. 

So  in  Green  v.  JEkins  (£),  Green,  the  testator,  having  by  his 
first  wife  one  daughter,  named  Elizabeth,  (the  wife  of  the  ddTend- 
ant,  Bamaby),  and  by  his  second  wife,  another  daughter,  named 
Frances^  (an  infant  at  the  death  of  the  testator),  bequeathed 
several  particular  legacies  to  his  wife  and  his  two  daughters; 
and  after  directing  that  his  trade  should  be  carried  on  for  the 
benefit  of  those  who  should  be  entitled  to  the  residue  of  his 
estate,  bequeathed  the  residue  of  his  personal  estate  to  any  son 
he  should  have  by  his  wife  at  twenty-one ;  and  if  no  son,  then 
to  his  daughter,  Frances,  to  be  paid  at  twenty-one,  or  marriage ; 
but  if  she  died  before,  and  he  should  have  no  other  daughter  by 
his  second  nfife  who  should  attain  twenty-one  or  be  married, 
then  if  his  daughter,  EUzabeth,  should  have  any  issue  of  her 
body  one  or  more  son  or  sons,  he  gave  the  residue  of  his  personal 
estate  to  such  son  as  should  first  attain  twenty-one;  but  if  his 

■   — — — - — ^ — —    ■      — . — ^     ■      _  _  —  —      -■-  — -_      _  —   - 

(a)  Oardiner  v.  Sheldon,  VaugL  2^9.  (b}  2  Atk.  472. 
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Wbare  a  ftind  d&nghter  should  have  no  such  eon,  or  having  such,  none  should 
li  given  upon  a  attain  twentv-one,  then  he  irave  the  residue  to  W.  E.  P!er,  (a 
and  interme.  defendant),  subject  to  the  payment  of  4,0001  to  the  daughter 
SlkflSwdS:  ^^  ^  daughter,  Bamahg^  as  therein  mentioned  Frances  died 
^;^i-— — -—  an  infiint  within  a  few  months  after  the  testator's  death,  and  the 
▼ions  life-  plaintiff,  the  eldest  son  of  JSUzabeihy  being  entitled  when  g£  age 
to  the  residue,  filed  his  bill :  and  the  question  was,  whether  the 
interest  of  the  residue  of  the  personal  estate,  from  the^  death 
of  Frances,  the  daughter,  to  the  time  it  would  vest  in  the  plaintiff 
or  any  other  son  of  Elizabeth^  must  be  accumulated  and  wait  the 
contingency;  or  whether,  as  the  defendants  contended,  it  was 
an  interest  undisposed  of,  and  went  to  the  next  of  kin  of  the 
testator*  Lord  Hardwicke  decided  that  it  was  part  of  the 
residue,  observing,  *' During  the  life  of  Frances^  the  daughter, 
the  profits  vested  in  her,  because  the  residue  did  so;  as  it  was  a 
legacy  payable  at  a  fiiture  time,  and  devested  on  the  contingency, 
and  she  being  a  daughter,  and  this  her  portion,  he  decreed  them 
to  her  representatives.  As  to  the  rest  of  the  profits,  which  have 
accrued  and  will  accrue  till  the  devise  to  the  son  of  Mr.  Bamaby 
vests,  I  am  of  opinion  that  the  interest  and  profits  must  be 
considered  as  a  part  of  the  residue,  and  Qiust  accumulate.''  His 
Lordship  fiirther  remarked,  that  the  residue  of  a  personal  estate 
was  nothing  fixed,  but  a  fluctuating  interest,  and  if  the  personal 
estate  were-  increased  by  any  event  after  the  death  of  the  testator, 
it  was  part  of  the  residue,  and  would  pass  as  such;  and  why  then 
not  the  interest  of  the  residue ;  for  that  interest  was  assets,  and 
part  of  the  estate.    • 

In  Trevaman  v.  Viman  (c),  a  bequest  was  made  of  the  residue 
of  personal  estate,  if  the  legatee  should  attain  twenty-one.  That 
the  profits  in  the  meantime  v?ere  given  and  should  accumulate, 
were  cited  two  cases,  Green  v.  Ekms  last  stated,  and  Butler  v. 
Budery  22nd  of  June,  1744,  where  a  residue  was  devised  to  A> 
if  he  should  attain  twenty-one,  but  if  not,  then  over ;  but  Lord 
Harduriche,  C,  would  not  suffer  it  to  be  argued^  as  having 
determined  it  before,  that  the  interest  should  accumulate  and 
make  part  of  the  residue ;  so  in  this  case,  interest  made  part 
of  the  residue,  not  like  an  executory  devise  of  land,  which  plainly 
descended  to  the  heir-at-law  in  the  meantime. 


(0  2  Ves.  sen.  430. 
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Sbct.  XL  Of  interest,  where  a  particular  or  residuary  J^t^by  tmm^ 
fund  is  given  by. immediate  bequest,  with  a  condition  S«te  bequert, 
to  devest  it  upon  a  contmgency  with  a  limitation  over  ti<m  deTestuiff 

-  •■•  UinfiiToarof  a 

to  anOtner.  legatee  ow. 

Where  a  legacy  is  given  by  immediate  bequest,  whether  such 
legacy  be  particular  or  residuajy,  and  there  is  a  condition  to 
devest  it  upon  the  death  of  the  legatee  under  twenty-one,  or 
upon  the  happening  of  some  other  event,  with  a  limitation  over, 
and  the  l^atee  dies  before  twenty-one,  or  before  such  other 
event  happens,  which  nevertheless  does  take  place;  yet,  as  the 
legacy  was  payable  at  the  end  of  the  year  after  the  testator's 
death,  the  legatee's  representative,  and  not  the  legatee  over  will 
be  entitled  to  the  interest  which  accrued  during  the  legatee's 
life,  until  the  happening  of  the  event  which  was  to  devest  the 
legacy. 

Thus,  in  T^issen  v.  Ttssen  (d),  Francis  Tissen  bequeathed  all 
his  personal  estate  and  the  produce  thereof  after  the  payment 
of  debts,  &c.,  to  the  child  his  wife  was  then  enceinte  with ;  if  one 
son,  then  to  such  son,  and  if  more  than  one  son,  and  the  first 
son  should  die  before  twenty-one,  or  marriage,  without  issue, 
then  his  personal  estate  should  go  in  succession  to  the  sons  of  his 
body;  but  in  case  there  should  be  no  such  son,  or  all  such  sons 
should  die  before  twenty-one,  or  marriage,  without  issue,  then  he 
gave  it  to  his  executors  and  administrators,  and  appointed  his 
three  brothers,  Johny  WUHamy  and  Samuel^  executors.  The 
widow  was  afterwards  delivered  of  a  Son,  the  plaintiff  Francis^ 
the  infimt,  who  filed  the  bill  for  an  account,  and  to  have  direc- 
tions concerning  his  fiither's  estate.  The  cause  having  been 
heard  before  Sir  Joseph  Jeh/Uy  M.  R.,  he  decreed  that  no  more 
than  the  principal  money  of  the  testator's  personal  estate  should 
go  over  to  his  three  younger  brothers,  in  case  the  plaintiff  should 
die  under  age  and  unmarried,  without  issue ;  and  declared  that 
the  interest,  which  should  be  made  of  the  principal,  belonged  in 
all  events  to  the  plaintiff,  and  should  be  placed  out  firom  time  to 
time  for  his  benefit  Upon  an  appeal  from  this  decree  to  Lord 
Chancellor  Parhery  it  was  objected,  that  in  case  of  the  plaintiff's 
death  under  age,  unmarried,  and  without  issue,  not  only  the 
principal,  but  siao  such  profits  as  should  be  made  thereof,  should 
go  by  the  will  to  the  appeUants,  John,  fFHUamy  and  Samuel,  the 
executors ;  for  the  design  was  to  amass  an  estate  together ;  and 

(d)  1  p.  Wms.  500. 
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Where  fund  is    when  he  gave  his  personal  estate  with  the  produce  of  tif  to  the 

Stven  by  imme-  g^j^  jj^^j  jjjg  ^jf^  ^^  encemte  with,  and  if  no  son,  or  if  that  son 
late  beqaest,  n-i.  i  -i-i 

with  a  condi-  should  die  under  twenty-one,  or  before  marriage,  and  without 
it*b  favoor  of  i^sue,  then  to  his  executors ;  the  word  it  comprehended  the  whole 
a  legatee  over,    legacy  given  to  his  son,  and  imported  as  well  the  whole  produce 

of  the  personal  estate,  as  the  personal  estate  itself.  But  his 
Lordship  said,  '^The  son  shall  have  the  profits  to  himself,  but 
the  personal  estate,  that  is,  the  whole  capital  stock,  shall  go  over 
in  case  of  the  son's  death  unmarried,  without  issue,  and  under 
twenty-one." 

Again,  in  Taylor  v.  Johnson  (e),  a  testator  bequeathed  5001  to 
his  infant  grandson,  without  mentioning  any  time  of  payment, 
with  a  proviso,  that  if  the  grandson  should  die  before  twenty-one, 
the  legacy  was  to  go  to  ano'\er  person.  The  question  was^ 
whether  the  grandson  should  have  the  interest  of  the  50011  during 
infancy;  and  Sir  Joseph  JehyUy  M.  R.,  said,  ^^It  is  extremely 
clear  that  this  is  a  condition  subsequent,  and  therefore,  as  the 
infant's  death  before  twenty-one  will  only  defeat  the  legacy  fix>m 
the  time  it  happens,  consequently,  in  the  meanwhile,  it  shall 
carry  interest,  at  least  fi'om  the  end  of  a  year  after  the  death 
of  the  testator." 

In  Shepherd  v.  Ingram  (/),  the  testator.  Shepherd^  having 
devised  all  his  real  estates,  and  also  his  personal  estate  to 
trustees  for  certain  purposes,  declared  that,  as  to  the  residue 
thereof,  he  gave  the  same  to  the  child  or  children  of  his  daughter 
Frances,  in  equal  shares,  but  in  case  she  died  without  leaving 
issue,  then  to  Christopher  Jecefferson  and  Joseph  Pyke.  After  the 
testator's  death,  Frances  married,  and^  having  three  children, 
a  suit  was  instituted  on  their  behalf  for  an  account  of  the  profits 
of  the  residue  of  the  real  and  personal  estate  from  the  birth 
of  the  eldest  child ;  and  that  so  much  as  became  due,  from 
that  period  until  the  birth  of  the  second,  might  be  declared 
to  belong  to  the  first;  and  so  much  as  accrued  after  the  birth 
of  the  second,  to  the  time  the  third  was  bom,  might  be  declared 
to  belong  to  the  first  and  second  children ;  and  that  so  much  as 
became  due  firom  the  birth  of  the  third  child  might  be  declared 
to  be  the  property  of  all  the  three  children;  and  it  was  so 
decreed  by  Lord  NortMngtonj  C,  his  Lordship  being  clearly 
of  opinion,  that  the  children  took  a  defeasible  interest  in  the 
residue,  and  put  the  case  of  a  legal  devise  of  the  residue  to 
the  children,  with  a  subsequent  clause  declaring,  that  if  all 


(e)  2  P.  Wmfl.  504.  (/)  Ambl.  448. 
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the  children  died  in  the  life  of  their  mother^  then  the  residue  Where  a  fund  is 
should  go  over;  "That,"  said  his  Lordship,  **  would  be  an  ab-  ^^^l^^ 
solute  devise  with  a  defeasible  clause,  and  the  children  would  be  ^^  *  condi* 
clearly  entitled  to  the  interest  and  profits  until  the  coiitingency  i^  faToa/of  a 

happened.^  l^^ateeoYer. 

In  Mils  V.  Narrit  (g)  Andrew  Mcffatt  bequeathed  his  lesi- 
duazy  estate  and  the  interest  diereof  to  the  children  of  his  two 
daughters,  ESzabeih  Mills  and  Martha  Narris,  to  be  paid  at 
twenty-one,  with  a  declaration  that  the  issue  of  a  deceased  child 
should  be  entitled  to  its  parent's  share ;  but  if  his  daxtghters  hap- 
pened  to  die  without  issue,  or,  having  issue,  such  issue  should 
die  without  issue  during  the  lives  of  Elizabeth  Milb'and  Martha 
NorriSf  then  he  gave  his  residuary  estate  to  his  brothers  James 
and  Jaren  MoffatL  Two  children  of  the  testator's  daughters 
having  attained  twenty-one,  an  order  of  the  Court  of  Chancery 
was  obtained  for  payment  of  interest  to  such  of  the  children  who 
had  attained  that  age,  upon  their  respective  shares.  Another 
diild  being  shortly  afterwards  bom,  a  question  arose,  whether  it 
was  entided  to  a  proportion  of  the  interest,  which  accrued  prior 
to  its  birth,  and  the  Court  determined  that  it  was  not  entitled 
to  any  part  of  the  by-gone  interest,  but  to  a  share  of  the  capital 
only. 

In  Mcnigamme  y.  Woodley  (A),  Crisp  MoUneux,  after  be- 
queathing his  residuary  personal  estate  to  his  second  grandson, 
fF.  C.  M.  MmUgamerie  for  life,  and  after  his  death,  to  his  first 
and  other  schis^  and  the  heirs  male  of  their  bodies^  with  similar 
limitati<»s  in  fiivour  of  his  third  and  other  grandsons,  and  their 
lasoe,  such  limitations  exacdy  corresponding  with  those  which 
the  testator  had  made  before  of  his  real  estate,  directed  that 
none  of  his  grandsons  should  take  or  come  into  possession  of 
any  of  his  estates  before  they  attained  their  ages  of  twenty- 
five^  but  that  they  should  receive  muntenanoes  during  minority, 
and  also  firom  their  ages  of  twenty-one  to  twenty-five.  The 
testator  died  in  1792 ;  and  W.  C  M.  MatOgamerie,  in  1797,  an 
infimt,  and  without  issue.  The  father  of  W*  C.  M.  Manigemerie 
administered  to  him,  and  claimed,  amongst  other  things,  the 
interest  of  the  residuary  personal  estate,  which  accrued  between 
the  deaths  of  the  testator  and  W»  C  M.  Mowtgcmerie :  and  the 
Court  of  Chancery  decreed  in  favour  of  such  claim,  upon  the 

^ — : 

(g)  S  Yes.  385;  ses  sIm  Seott  v.         (h)  SYes.  522,  and  see  Barber  v. 
Sari  of  Searborm^h,  1  Beav.  154;      Barber^  3  M7L  k  Cr.  68S. 
Bnmdtrn  v.  iljftHi,  S  Yo.  ft  Coll.  (C.)« 
80. 
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Where  a  fund  is  giound,  that  tbe  bequest  to  the  grandsoo  was  immediate,  and 

filto  b2^S!X*  ^®*^^  *"  *^  ^^^  ^^  ***^  ^^  ^"^^  devested  nor  revoked  by  the 
with  a  condi-     subeeqaent  clause,  the  only  effect  whereof  was  to  postpone  the 

iHn&vour^a  actual  posscssion,  until  the  grandsons  attained  their  ages  of 

legatee  over.       twenty-five. 

Sect.  XII.  Of  interest^  where  a  residue  is  given  so  as 
to  be  vested  immediately ,  but  payable  apon  a  future 
contiugent  event,  either  with  or  without  a  condition 
devesting  it  in  &vor  of  a  legatee  over. 

Where  a  resi-  The  Court  of  Chancery  has  gone  one  step  further  in  the  case 
ai^ohTTMte^  of  residuary  dupatiiions,  and  determined  that  if  a  residue  is  given, 
bat  payable       SO  as  to  be  Vested,  but  not  payable,  at  the  end  of  the  year  fh)m 

uponafntora       _  ,i,,  ,i  •  .. 

oontingeM^,  the  testators  death,  but  upon  the  legatee  s  attaimng  twenty-one, 
tko  dmt^  or  upon  any  other  contingency,  and  with  a  bequest  over  de- 
it.  vesting  the  legacy,  upon  the  legatee's  dying  under  that  age,  or 
upon  'the  happening  of  the  contingency,  then  the  legatee's  repre- 
sentative in  the  former  case,  and  the  legatee  himself  in  the  latter, 
shall  be  entitled  to  the  interest  that  became  due  during  the 
legatee's  life,  or  until  the  happening  of  the  contingency. 

In  NtchoBs  v.  Osbam  (t),  Mrs.  Powell  bequeathed  the  surplus 
of  her  personal  estate,  which  was  about  3,0001,  to  her  niece, 
(being  an  infant  of  about  seventeen),  to  be  paid  at  twenty-one,  and 
if  she  died  before  twenty-one,  or  marriage,  then  she  bequeathed 
it  over.  Upon  the  death  of  the  testatrix,  one  of  the  questions 
was,  who  should  have  the  produce  and  interest  of  the  surplus 
during  the  infancy  of  the  niece.  Sir  Joseph  JehyU^  M.  R., 
decreed,  that  the  in&nt  niece  was  entitled  to  the  profits,  and 
the  interest  of  the  surplus  which  should  accrue  from  the  death 
of  the  testatrix,  and  in  the  life  of  the  niece,  though  she  should 
happen  to  die  before  attaining  twenty-one. 

So,  in  Chaworih  v.  Hooper  (j),  a  residue  was  bequeathed  to 
an  infant,  payable  at  twenty-one,  with  a  bequest  over  in  case  of 
her  dying  under  that  age.  The  question  was,  whether,  as  the 
in&nt  died  under  that  age,  the  interest,  fit>m  the  death  of  the 
testator  to  that  of  the  in&nt,  should  go  to  the  representative,  or 
to  the  remainder  man.  Baron  Eyre  said,  '<he  could  not  dbtin- 
guish  this  case  fit>m  that  of  NicMU  v.  Osborne  (i).  The  whole 
reridue  is  here  given  to  the  infant ;  what  is  to  become  of  the 
produce?    Where  the  use  would  be,  if  it  was  a  specific  thing,  or 


(t)  2  P.  Wma.  419.  (J)  1  Bro.  C.  C.  81.         •     (»)  Ubi  sup. 
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the  refits,  if  it  was  land.    The  interest  is  the  natural  produce*  Where  a  rcsi- 
It  is  not  a  charge  upon  any  body.    The  produce  must  go  to  the  '^"^"be'vSed* 
person,  who  has  the  thing  liable  to  be  devested :  when  devested,  but  payable 
it  must  fix)m  that  moment  go  to  the  person  who  comes  in."  SnSngeiwy! 

In   Hawkins  v.   Combe  (/),    Hiomas   Strode  bequeathed  the  wiihacondi- 
residue  of  his  personal  estate  to  trustees,  to  pay  the  legacies  it. 
given  by  his  will,  and,  after  payment  thereof,  as  to  two-third  ^^ 

parts  thereof  for  the  benefit  of  two  of  his  nieces,  in  the  manner 
thereip  mentioned,  and  as  to  the  other  third  part,  in  trust  to 
invest  it  in  securities;   and  during  the  joint  lives  of  his  niece 
Grcuxy  and  of  W.  Hawkins  her  husband,  or  until  some  one  of  the 
children  of  his  said  niece  should  attain  twenty-one,  to  lay  out  the 
interest  in  like  manner,  to  accumulate  for  the  benefit  of  the  issue 
of  his  said  niece,  or  such  other  persons  as  were  thereinafter 
mentioned:   it  being  his  intent  that  his  said  mece  during  the 
life  of  her  husband,  or  her  said  husband  should  not  receive  or  be 
benefited  by  any  part  of  his  estate ;  and  in  case  she  survived 
him,  and  should  have  issue  by  him  or  any  future  husband  under 
twenty-one,  he  then  directed  that  the  trustees  should  pay  the 
interest,  &c.  to  her,  or  to  some  other  person,  for  the  maintenance 
and  education  of  such  children,  until  they  should  attain  their 
respective  ages  of  twenty-one ;    and,  upon  their  respectively 
attaining  that  age,  upon  trust  to  pay  and  transfer  the  funds,  and 
all  arrears  to  all  the  children  in  equal  shares ;  and  if  there  should 
be  one  child  only^  to  that  one  child  at  twenty-one :  and  in  case 
his  said  niece  should  survive  her  said  husband,  and  have  no  issue 
then  living  by  him,  or,  having  such  issue,  they  should  die  under 
twen^-one,  then  to  pay  the  interest  to  Cfrace  Hawkins  for  life, 
with  remainders  over,  and  he  made  the  trustees  executors.    The 
plaintiff  ITunnas,  the  son  of  WUBam  and  Grace  Hawkins,  attained 
his  age  of  twenty-one,  in  1775,  and  Martha  Hawkinsy  their  other 
child,  attained  that  age  in  1782.     A  bill  was  filed  by  Thomas 
and  Martha  Hawkins^  against  the  defendant  Coimbey  executor  of 
the  surviving  executor  of  the  will  of  Thomas  Strode,  and  against 
JfiBiam  Hawkins  and  Grace  his  wife,  for  the  interest  made  of 
the  third  part  of  the  residue,  bequeathed  as  above,  since  the 
plaintiff  Thomas  attained  his  age  of  twenty-one;   and  the  only 
question  was,  whether  the  interest  vested  in  such  children  as 
should  be  living,  when  the  eldest  attained  his  age  of  twenty-one. 
The  Lords  Commissioners  Ashurst  and  Hotham,  determined  that 
the  accumulation  ceased  when   Thomas,  one  of  the  children, 

(0  1  Bro.  a  C.  S36. 
bb2 


1318  Of  Interest  [Ch. 

Where  t  red-    attained  twenty-one ;   and  that  from    that  time  the   interest 

M  to^berSed  "^^l^"?^^  ^  *^^  plaintiffs  in  equal  moieties, 
bat  pajible    '      The  doctrine  of  the  preceding  cases  is  confirmed  by  the  judg- 
contingent     ment  in  Skey  v.  Barnes  (m).   In  that  case,  the  testator  bequeathed 
with  •  condi-     all  his  personal  estate  upon  trust  (subject  to  the  life  interest  of 
it.  his  daughter,  and  to  her  appointment  by  will,  among  her  children) 

for  all  and  every  the  children  of  his  daughter,  the  shares  of  sons 
to  be  paid  at  twenty-one,  and  of  daughters  at  that  age  or  mar- 
riage, which  should  first  happen;  but  in  case  there  should  be  no 
such  issue  of  his  daughter,  or,  being  such,  all  such  issue  should 
die  without  issue  before  his,  her  or  their  respective  portions 
should  become  payable  as  aforesaid ;  then  for  the  testator^s  sister, 
niece  and  nephew,  as  therein  mentioned;  with  power  for  the 
trustees  to  apply  the  interest  of  the  children's  portions  towards 
their  maintenance  and  education,  until  their  respective  portions 
became  payable.  The  testator's  daughter  survived  him,  and 
afterwards  died  without  making  any  appointment,  leaving  James 
Skey  (her  husband),  the  plaintiff  (her  son),  the  defendant,  Mary 
Skey,  and  Frances,  Sarah,  and  EUzabeth  Skey  (her  daughters) 
surviving.  Elizabeth  died  in  Januaryy  1811,  under  twenty-one, 
unmarried,  and  intestate;  Sarah  attained  twenty-one,  but  died 
in  October,  1811,  having  by  her  will  appointed  the  defendants, 
Creorge  Skey  and  Mary  her  sister,  executor  and  executrix. 
Frances  also  attained  twenty-one,  but  died  in  1813,  intestate,  and 
unmarried.  Administration  to  EUzabeth  and  Frances,  was  taken 
out  by  their  father,  James  Skey,  the  defendant  The  question 
was,  as  to  the  share  of  EUzabeth,  who  had  died  under  twenty-one, 
and  unmarried,  to  which  the  plaintiff  claimed  to  be  entitled, 
together  with  the  defendant  Mary,  and  the  representatives  of 
Sarah  and  Frances,  by  right  of  survivorship.  The  defendant, 
James  Skey  (the  father),  on  the  contraiy,  insisted  that  the  share 
of  EUzabeth  was  a  vested  interest,  transmissible  to  her  personal 
representatives,  and  he  claimed  to  be  entitled  to  it  as  her 
achniuistrator.  Sir  WilUam  Grant,  M.  R.,  decided  that  the 
shares  having  vested  from  the  beginning,  and  the  contingency, 
on  which  they  were  to  be  devested,  not  having  happened,  the 
father,  as  representative  of  the  deceased  child,  was  entitled  to 
her  share.  In  the  course  of  an  able  judgment,  his  Honor 
observed,  "The  directing  payment  to  be  made  at  twenty-one, 
does  not  postpone  vesting,  even  in  the  case  of  a  common  legacy, 
still  less  in  the  case  of  a  residue.    There  is  indeed  a  clause 


(m)  3  Meriv.  335. 
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authorizing  the  executors  to  apply  the  interest  and  dividends  of  Where  a  ran. 
the  children's  portions  for  their  education,  maintenance,  or  other  ^^o*!^^^^ 
benefit  or  advantage;  but  there  is  nothing  that  can  exclude  their  but  payable 
right  to  the  surplus  of  income  that  might  not  be  so  employed ;  ^tin^jncyT 
nor  is  there  anything  that  could  entitle  those,  who  are  to  take  in  lf^  *  <»™. 
the  event  of  all  the  children's  dying  without  issue,  under  twenty  •  h. 
one,  to  claim  the  surplus  interest  and  produce  of  the  residue 
during  the  lives  of  those  children.'' 

In  the  following  case  of  Grant  v.  GroTit  (n),  there  was  no  con- 
dition to  devest  the  legacy  in  favour  of  the  legatee  over.  There 
the  testatrix  gave  the  residue  of  her  real  and  personal  estate  to 
her  adopted  child  Maria  Harmay  Grant,  and  appomted  four 
persons  executors  and  guardians  of  her  adopted  child,  (adding) 
**  whose  property  I  should  wish  to  be  paid  into  her  hands  on  the 
day  she  attains  her  twenty -fifth  year,  and  not  till  then,  unless  she 
marries ;  her  whole  property  then  to  be  settled  upon  her  and  her 
children,  in  the  event  of  her  husband's  death  before  her's ;  but  if 
there  are  no  children,  then  either  the  whole,  or  the  largest  part 
of  her  property,  as  shall  seem  best  to  her  guardians,  to  be  at  her 
own  free  and  uncontrolled  disposal."  The  legatee  attained 
twenty-one,  and  petitioned  that  the  accumulations  of  so  much  of 
the  residuary  estate  as  had  not  been  applied  to  her  miuntenance, 
and  also  the  future  income  of  the  residuary  estate,  might  be  paid 
to  her  until  the  further  order  of  the  Court  For  the  petition  it 
was  uiged,  that  as  the  residue  was  not  given  over,  in  the  event 
of  the  petitioner  dying  under  twenty-five,  she  would  be  entitled 
to  receive  the  principal  immediately,  but  for  the  clause  contained 
in  the  will  as  to  her  marriage;  that  as  that  clause  did  not  affect 
the  income  of  the  residue,  the  legatee  was  entitled  to  receive  that, 
being  able  to  give  a  legal  discharge,  and  the  Court  of  Exchequer 
made  the  order  as  prayed. 

The  counsel  in  support  of  the  petition  referred  to  a  manuscript 
note  of  Decisme  v.  MelUsh  (o),  in  which  specific  legacies  were 
given  absolutely  to  the  testator's  daughter;  then  followed  consi- 
derable bequests  to  her  upon  attaining  twenty-five,  which  latter 
legacies  were  given  over  in  the  event  of  her  dying  before  that 
time;  the  will  contained  a  general  direction  that  the  legatee 
should  not  be  considered  of  age  to  any  intents  before  twenty-five ; 
upon  attaining  twenty-one,  she  petitioned  for  the  specific  legacies, 
and  Lord  Eldan  thought  her  entitled  to  them  at  that  time,  as  they 
were  not  given  over,  and  she  clearly  at  that  age  might  discharge 
the  execuUMTs. 

(»)  ,a  Yo.  &  Coll.  (E.),  171.  (o)  In  Ch.  July  16,  1808. 
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Of  bequests  of 
residue  for  life, 
with  TenMunder 


over. 


Sect.  XIIL  Of  ipterest  where  a  residue  of  personalty 
consisting  of  a  mixed  fund,  is  given  to  one  for  life, 
and  after  his  death  to  one  or  more  persons  in  re- 
mainder. 

Where  a  residue,  consiBting  of  various  descriptions  of  personal 
property  is  given  to  one  for  life,  and  after  his  death  to  or  in  trust 
for  one  or  more  persons  in  remainder,  questions  arise,  first,  from 
what  period  is  the  tenant  for  life  entitled  to  the  income  of  that 
residue,  whether  fiom  the  testator's  death,  the  end  of  the  year 
fix)m  that  period,  or  firom  what  other  period;  and,  secondly,  to 
what  extent  is  the  tenant  for  life  entitled  to  the  income  of  that 
residue — is  he  to  take  the  actual  income  of  the  various  kinds  of 
property  of  which  it  is  composed,  as  they  existed  at  the  testator's 
death  in  specie^  or  only  the  income  .which,  if  actually  invested^ 
the  estimated  value  would  produce  ?  In  reference  to  these  ques- 
tions, it  is  to  be  observed  further,  that  the  residue  is  sometimes 
given  to  trustees  to  convert  and  invest  it  in  government  stock,  or 
other  securi^,  and  to  pay  the  net  income  oif  the  property  so  in- 
vested to  one  for  life  with  remainder  over;  sometimes  it  is  given 
generally,  without  any  direction  to  convert  and  invest;  sometimes 
the  produce  of  the  reridue,  when  converted,  is  directed  to  be 
laid  out  in  the  purchase  of  land,  to  be  setded  on  one  for  life  with 
remainders  over;  and  sometimes  these  trusts  are  accompanied 
with,  and  at  others  without,  directions  for  accumulation.  Where, 
however,  there  is  no  express  direction  to  convert  the  residue, 
there,  in  the  absence  of  any  contrary  intention,  the  tenant  for  life 
will  not  be  entided  to  the  enjoyment  of  the  income  of  the  pro- 
perty in  specie^  where  that  is  not  of  a  permanent  nature :  for  he 
woidd  thereby  be  gaining  an  undue  advantage  at  the  expense  of 
the  persons  in  remainder. 

Courts  of  Equity,  therefore,  having  regard  to  an  equitable 
adjustment  of  the  rights  of  all  parties  interested  in  the  residue, 
have  assumed  or  discovered  an  intention  in  testators,  equally  to 
confer  a  benefit  upon  all  the  objects  of  their  bounty,  to  the  extent 
of  the  interests  given.  To  effectuate  this  adjustment,  they  have 
adopted  certain  rules  in  the  administration  of  a  mixed  residue  so 
given  to  persons  in  succession;  but  these  rules  have  not  been 
well  settled,  and  although  later  decisions  have  tended  to  produce 
in  some  measure  a  greater  uniformity  in  the  rules  and  their  appli- 
cation, it  cannot  be  considered,  even  yet,  that  they  are  perfectly 
settled. 
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The  various  points  adverted  to,  and  others  connected  with  the  Of  bequests  of 
subject  of  this  section  will  be  more  folly  considered,  as  we  discuss  '^'^  reiB*md«r 
under  the  following  arrangement,  the  interest  of  a  person  entitled  over, 
for  life  to  a  residue,  consisting  of  various  descriptions  of  personal 
estate. 

1.  JFirsif  where  a  residue  is  given  to  trustees  upon  trust  to 
convert  and  invest  it,  and  pay  the  net  income  to  one  for  life  with 
remainder  over;  there  being  no  trust  fpr  accumulation,  and  the 
residue  at  the  testator's  death  consisting  of  various  descriptions  of 
peiBonal  proper^,  such  as  money  in  the  government  funds,  long 
annuities,  leaseholds,  or  other  property  wearing  out  or  placed  on 
precarious  security. 

2.  Secandfy,  Where  there  is  no  express  direction  to  convert 
and  invest,  and  no  trust  for  accumulation. 

3.  JWrdfyf  Where  there  is  a  direction  to  convert  such  reudue, 
and  invest  the  produce  in  the  purchase  of  real  estate,  to  be  settled 
upon  one  for  life  vrith  remaindeni  over,  and  where  there  is  no 
trust  for  accumulation  of  the  income  until  investment  in  real 
estate,  but  there  is  a  direction  to  invest  in  government  or  real 
security  in  the  meantime,  and  to  apply  the  income  as  the  rents  of 
the  reel  estate  would  be  applicable  when  purchased. 

4.  Faurikfy,  Where  there  is  such  a  trust  to  invest  in  real 
estate  to  be  so  settled,  and  a  trust  for  the  accumulation  of  the 
fund  until  invested  in  real  estate. 

5.  Fifthly.  Where  there  is  no  trust  for  conversion,  and  the 
property  is  to  be  enjoyed  ot  spetie* 

1.  We  proceed  to  consider  ./Ersf  the  rights  of  the  tenant  for  i.  When  mi- 
life,  where  a  residue  is  pven  to  trustees  upon  trust  to  convert  ^^townvert, 
and  invest,  and  pay  the  net  income  to  the  tenant  for  life,  with  &<>•  •»<!.  i^o  «c- 
remainders  over,  there  being  no  trust  for  accumuladon.  directed. 

In  the  prosecution  of  this  subject,  it  will  be  necessary  to  enter 
into  a  more  detailed  consideration  of  the  particular  kinds  of  pro- 
perty which  constitute  the  residue,  for  it  will  be  found  that  their 
different  natures  regulate  the  period  from  which  the  tenant  for 
life  is  to  enter  upon  the  enjoyment  of  the  income,  either  actual 
or  assumed  to  be  derived  therefrom.  At  one  time  it  appears  to 
have  been  thought  that  the  quasi  tenant  for  life  was  not  entitled 
to  any  part  of  the  residue  but  fix>m  the  end  of  the  year  from  the 
testator's  death;  and  the  cases  of  iSSto^  v.  HclOingwcrih  {p),  which 
was  appealed  from  and  afterwards  compromised  (q),  and  Taybr 

1 — fi T ■ • — ^^ ^  -         1         r     —  ■ T — • -■ —    ■     -~"         -    ■ ' 

(p)  3  MacL  161.  (q)  1  Tur.  &  R.  243. 
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Ofbecpiettt  of   V.  Htbbert(r\  80  considered  the  rule.    Those  authcMities  must  be 
JSh^AiMbdCT  considered  as  overruled,  and  it  appears  to  be  now  settled,  that 

oyer- the  tenant  for  life  is  entitled  from  the  death  of  the  testator,  to 

the  income  of  all  such  parts  of  the  residue  as  consist  of  monies 
in  the  funds,  govemment  or  real  securities  or  otherwise,  in  a 
state  of  investm^ntin  accordance  with  the  directiona  of  the  will, 
so  far  of  course  as  such  income  is  not  required  for  the  payment 
of  debts  and  legacies.  The  tenant  for  life  is  also  entitled  to  the 
income  of  all  such  investments  as  may  have  been  made  pursuant 
to  the  will  during  the  first  year. 

These  points  appear  to  be  clearly  settled  by  the  cases  of  Hewitt 
V.  Mania  («),  and  La  Terriere  v.  Buhner  {t). 

In  Hewitt  v.  Morris^  the  testator  gave  the  residue  of  his  estate 
and  efiects  to  his  executors  upon  trust,  to  convert  into  money 
such  parts  as  did  not  consist  of  money  or  stocks,  and  after  payment 
of  his  debts  to  invest  the  surplus,  and  stand  possessed  of  his  said 
residuary  estate,  upon  trust,  as  to  one  moiety,  for  JV.  H.  for  life, 
with  remainders  over,  and  as  to  the  other  moiety  for  L  H  for 
life,  with  remainders  over.  W»  H  and  L  H  claimed  in  equal 
shares  374il,  the  amount  of  dividends  accrued  on  the  stocks, 
*  which  constituted  part  of  the  testator's  personal  estate  at  hb 
death ;  and  Lord  Eldon  allowed  the  claim. 

In  La  Terriere  v.  Buhner^  the  testator  gave  the  residue  of  his 
real  and  personal  estate  to  trustees  upon  tnist,  to  be  converted 
into  money ;  and  as  to  two-thirds  of  the  monies  produced  by  sale, 
collection  and  conversion  of  his  real  and  personal  estates,  after 
payment  of  debts  and  legacies,  he  directed  his  trustees  to  invest 
them  on  government  or  Parliamentary  stocks,  or  funds  of  Cfreat 
Britain^  or  on  real  securities  in  England  or  Wales,  and  stand  pos- 
sessed of  the  stocks,  funds,  and  securities  so  to  be  acquired  or 
purchased  in  trust  for  Mrs.  Xa  Terriere  for  life,  and  after  her 
death  for  her  children*  At  the  testator's  death  the  personal 
estate  consisted  of  stock  in  the  ftmds,  East  India  bonds,  and  other 
public  securities,  shares  in  insurance  ofiices  and  canals,  mortgages, 
bonds,  &C.  Within  a  year  after  the  testator's  death,  the  trustees 
sold  the  real  estates,  and  invested  the  proceeds  in  the  funds. 
The  bill  filed  by  the  infant  children  of  Mrs.  La  Terriere,  prayed 
that  they,  as  tenants  in  remainder,  might  be  declared  entitled  to 
have  the  whole  of  the  interest  arising  within  the  first  year  afler 
the  testator's  decease,  on  the  two-thirds  of  the  testator's  residuary 

(r)  iJa.  &  W.  808.  (0  3  Sim.  18,  and  the  Decree,  22. 

(0  1  Tur.  &R.  241. 
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egtate  applied  towards  the  increase  of  their  shares.     On  the  part  Of  bequests  6t 
of  Mre.  La  Terriere,  the  tenant  for  life,  it  was  insisted  that,  at  JJj^^^^^^ 
least,  she  was  entitled  to  the  first  year's  income,  on  what  was  over. 
found  invested  in  the  funds  at  the  testator's  death,  and  on  what  " 
was  so  invested  by  the  executors  within  the  first  year.     Sir 
Aatiumji  Hart^  V.  C«,  decreed  accordingly,  that  she  was  entitled 
to  the  income  accrued  within  the  first  year  after  the  testator's 
death,  on  two-thirds  of  all  such  parts  of  the  testator's  estate  as  at 
the  time  of  his  death,  existed  in  a  proper  state  of  investment, 
according  to  the  directions  of  the  will,  and  also  of  the  income  on 
all  investments  according  to  the  will  accrued  due  within  the  first 
year:  and  that  the  income  accruing  within  the  first  year  of  two- 
thirds  of  such  parts  as  were  not  in  a  proper  state  of  investment, 
formed  part  of  the  capital  of  the  two-thirds  of  the  testatoi^s 
residuary  estate. 

In  Dwglas  v.  Congreoe  (u),  the  testator  gave  the  residue  of 
his  real  and  personal  estate  to  trustees,  upon  trust  to  convert  the 
same  into  government  securities  and  invest  them  in  their  names, 
and  pay  the  interest  to  M.  S.  for  her  separate  use  for  life.  One 
of  the  questions  was  fix>m  what  time  interest  was  payable,  whether 
the  tenant  for  life  was  entitled  to  the  income  during  the  first 
year  firom  the  testator's  death.  Lord  Langdaky  after  adverting 
to  the  preceding  authorities,  and  to  the  embarrassment  arising 
from  the  unsetded  state  of  the  rule  in  cases  like  that  before  him, 
concluded  his  judgment  as  follows ;  ''  in  a  case  where  there  is  no 
direction  to  accumulate,  and,  therefore,  to  add  interest  to  capital, 
it  appears  to  me  more  likely  to  have  been  the  intention  of  the 
testator,  that  until  the  lapse  of  such  convenient  time  as  may  be 
aQowed  to  the  executor  to  make  the  conversion  directed  by  the 
will,  the  tenant  for  life  should  enjoy  the  interest  actually  accrued; 
and  if  it  should  be  held,  as  in  Dimes  v.  Scott  (o),  that  the  con- 
veiaon  ought  to  be  made  in  a  year,  I  think  that  no  inconvenience 
can  follow  firom  allowing  the  tenant  for  life  the  interest  of  the 
residue,  making  interest  as  it  stood  at  the  time  of  the  testator's 
death,  until  the  end  of  one  year,  or  so  much  of  that  year  as  shall 
elapse  before  the  conversion  of  the  residue,  according  to  the 
direction  of  the  wilL 

But  where  part  of  the  radduary  estate  directed  to  be  converted 
remains  unsold  until  the  end  of  the  first  year,  the  rights  of  the 

(a)  1  Keen,  410;  see  Wrty  y.  (v)  4  Rub.  195;  lee  alao  Caldeeott 
Smith,  14  Sim.  202,  decided  on  the  y.  Cakkcott,  1  To.  ^  Coll.  (C),  312. 
peculiar  language  of  the  will. 
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Of  bequegts  of  tenant  for  life  do  not  appear  to  be  so  well  settled  as  with  respect 
randoe  for  life,  ^q  ^q^  p^rtg  which  at  the  death  were  in  a  [Hroper  state  of 
ofw.  investment,  or  which  had  been  converted  during  the  first  year. 

In  OiUan  v.  Bait  (w)  nezt  stated,  the  property  conristed  of  a 
leasehold  farm,  stock  and  crops,  sold  during  the  year,  and  other 
leaseholds  left  unsold.  Lord  Eldm  held  the  tenants  for  life 
entided  to  die  parts  sold  firom  the  period  of  conversion,  and  to 
interest  at  four  per  cent.  fix>m  the  death  of  the  testator  on  the 
value  to  be  set  on  the  leaseholds  unsold.  In  that  case,  the  testa- 
tor bequeathed  the  residue  of  his  personal  estate  subject  to  debts 
and  legacies,  to  his  executors,  upon  trust  as  soon  as  convenient 
after  his  decease,  to  convert  into  ready  money  so  much  thereof 
as  should  not  consist  of  money,  or  of  money  aheady  invested  in 
die  public  fiinds ;  and  place  out  the  purchase-money,  together 
with  his  other  ready  money  in  the  public  funds,  or  upon  real,  or 
government  securities  at  interest;  and  he  directed  that  they 
should  stand  possessed  diereof,  and  of  the  interest  and  dividends, 
and  of  the  funds  and  securities,  wherein  the  same  should  be 
invested,  upon  trust,  as  to  one  moiety,  to  pay  the  clear  annual 
interest  and  dividends  to  his  daughter,  J*  Dames,  for  life,  and 
after  her  death  to  dispose  of  the  said  moiety  of  all  the  said  stocks 
and  securities,  &c.  for  the  use  and  benefit  of  all  the  children  of 
J.  Daviee  at  twenty-one,  equally,  if  more  than  one.  The 
testator  made  a  similar  dispontion  of  the  other  moiety  of  the 
fimds,  in  fevour  of  his  other  daughter,  LetiOa  G&stm,  and  her 
children.  Part  of  his  personal  estate  consisted  of  a  leasehold 
estate  in  EeseXf  of  about  460  acres,  held  for  a  term  of  thirty-nine 
years,  at  a  rent  ofSl6L  a  year,  part  of  which,  about  210  acres, 
were  let  by  the  testator  at  annual  rents,  amounting  to  407il  12«.  6d. ; 
and  the  remainder  about  240  acres,  were  in  his  own  possession* 
Upon  that  part  of  the  ferm,  vdiich  he  occupied,  there  was  con- 
siderable live  stock.  E.  Gibeon,  one  of  the  executors,  managed 
the  ferm  firom  the  testator's  death  till  the  following  Mkhaelmas ; 
when  the  whole  ferm  was  sold  by  the  executors,  with  all  the  live 
and  dead  stock  and  crops ;  and  the  money  produced  by  the  sale 
was  invested  in  the  fiinds.  Between  the  testator's  death  and  the 
sale,  a  considerable  profit  vras  produced,  not  only  in  respect  of 
the  crops,  but  by  the  increase  of  calves,  &c.  and  the  improved 
state  of  the  cattle.  Some  other  leasehold  estates,  of  which  the 
testator  was  possessed  could  not  be  sold  on  account  of  defects  in 

« 

'  III  ■■»■■ I  ■  ,^ 

(to)  7  Yes.  89,  and  see  Mehriens     Dixotiy   10  Sim.  636 ;  Chamber$  ▼. 
V.  Andrewf,  3  Beav.  72 ;  Benn  v.      Chambers,  10  Jur.  926. 
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the  title.     The  clear  residue  was  very  coosiderabl^    The  bill  orbeqwattof 
was  filed  by  G&ion  and  wife  for  an  account  of  the  personal  J^^J^,J^ 
estate,  as  it  stood  at  tiie  death  of  the  testaiar,  praying  that  a  v«lue  over, 
might  be  set  upon  the  fiurming  stock,  cattle,  growing  crops,  and 
leasehold  estates,  as  they  were  at  the  day  of  the  death:  diat  the 
clear  residue  an  that  deaf,  might  be  ascertained  :  for  an  account 
of  the  produce  and  profits  arising  fiK>m  the  fiinn,  and  the  increase 
of  cattle  and  rent  of  the  leasehold  estates  from  that  time  till  the 
sale ;  that  the  clear  residue  of  the  personal  estate,  as  it  stood  at 
the  death  ofih/e  teMtaJtor,  might  be  invested  in  the  three  fer  ceaL 
Bank  annuities,  &c  and  that  what  should  appear  to  have  arisen 
from  the  produce  and  profits  of  the  said  fiurm  and  increase  of 
cattle,  and  by  the  rents  received  from  the  day  of  the  deoA,  might 
be  declared  to  belong  and  be  paid  to  F.  Damee,  and  to  the 
plaintiff,  JSL  CHbeanf  in  right  of  his  wife,  in  equal  moieties;  ot 
that  a  compensation  might  be  made  for  the  delay  of  the  sale. 
The  other  executors  stated  by  their  answer,  that  the  sale  was 
postponed  to  JSSehaelmas  as  the  most  convenient  time^  and  most 
for  the  benefit  of  the  parties  interested,  with  the  concurrence  of 
the  plaintiff.    IxNrd  Elian,  C,  said ;  ''  If  an  annuity  is  given, 
the  first  payment  is  made  at  the  end  of  the  year  from  the  death : 
but  if  a  legacy  is  g^ven  fer  life,  vnth  remainder  over,  no  interest 
is  due  till  the  end  of  two  years.   It  is  only  interest  of  the  legacy; 
and  till  the  legacy  is  paydi)le,  there  is  no  fund  to  produce  interest 
I  remember  when  it  was  not  dear  in  the  case  of  the  annuity, 
though  it  is  so  now,  certainly.    As  to  legacies^  there  is  no  other 
direction  given  now,  than  to  compute  interest  fifom  the  end  of  a 
year  firom  the  death,  except  where  the  will  directs  any  other 
time."    When  a  testator  gives  interest  of  a  fund,  to  be  created  by 
a  sale  as  soon  as  conveniently  can  be,  he  means  only  the  interest 
firom  the  time  the  property  can  conveniently  be  sold.  The  whole 
practice  of  the  Court  is  against  such  special  directions  as  to  the 
value  of  the  property  at  the  time  of  the  deatL    As  to  the  lease- 
hold premises,  that  could  not  be  sold,  they  cannot  be  considered 
otherwise  than  as  pn^rty,  which  it  was  for  the  benefit  of  all 
parties  to  suffer  to  remain  tin  specie;   upon  that  I  think  the 
plaintifls  may  have  interest  upon  the  value  firom  the  death ;  for 
there  is  a  consideration  for  that    The  best  decree  in  this  cause, 
will  be  to  declare  that  the  property  to  be  converted  has  been 
converted  in  a  reasonable  time ;  that  the  persons  entitled  for  life 
should  have  the  interest  from  that  converrion;  and  as  to  the 
other  leasehold  premises,  that  it  being,  for  the  interest  of  all 
parties,  that  they  should  not  be  sold,  a  value  shall  be  set  upon 
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Of  bequests  of   them,  and  the  persons  entitled  for  life  shall  have  interest  at  four 
residue  for  Ufe,  j^  ^ent  upon  that  value,  from  the  death  of  the  testator.** 

with  remainder  *    ^  '-  ^^  ,v,  .i  iji 

o?er.  In  Ttamer  v.  Newport  {x)y  the  testatnz  bequeathed  her  per- 

sonal  estate,  and,  as  it  would  appear  from  the  judgment,  upon 
trust  to  be  invested  and  the  interest  to  be  paid  to  A,  for  life,  with 
remainder  ovei'.  Part  of  the  estate  consisted  of  a  sura  recovered 
in  respect  of  principal  and  interest  due  on  a  bond  from  a  de- 
ceased debtor  to  die  testatrix;  but  as  the  debtor's  estate  was 
insufficient  to  pay  the  debt  in  full,  the  sum  recovered  v^as  less 
than  the  principal  Sir  L.  ShaduoeUy  Y.  C,  held,  that  the  tenant 
for  life  was  not  entitled  to  the  interest  accrued  since  the  tes- 
tatrix's death,  which  would  have  been  the  case  had  the  bond 
debt  been  spedBcally  bequeathed,  but  that  the  whole  sum 
recovered  formed  part  of  the  testatrix's  personal  estate,  and  that 
the  legatee  was  only  entitled  to  the  dividends  on  the  stock  pur- 
chased with  the  interest  due  at  the  testatrix's  death;  frpm  this 
die  legatee  appealed;  and  Lord  CottefAamy  C,  held  that,  as 
between  the  tenant  for  life  of  the  residue  and  those  in  remainder, 
the  former  was  not  entitled  to  receive  what  had  actually  been 
recovered  in  respect  of  interest,  but  only  the  amoimt  of  interest 
at  four  per  cent  on  the  sum  which  the  bond  would  have  realized 
if  the  debtor's  estate  had  been  administered  at  the  end  of  a  year 
after  the  testator's  death  (y).  It  is  conceived  that  the  same  course 
would  have  been  adopted  if  the  bequest  had  been  of  a  specific 
legacy,  and  not  of  part  of  a  residue. 

The  case  of  Dimes  v.  Scott  (z),  relates  to  a  sum  of  2,000/. 
invested  on  East  India  security,  making  1021  per  centy  and  the 
decision  of  Lord  Lyndhurst^  C,  was,  that  the  legatee  for  life  was 
entitled  from  the  death  of  the  testator,  to  the  interest  which  the 
sum  would  have  produced  if  invested  according  to  the  will,  and 
that  the  surplus  interest  formed  part  of  the  corpus  of  the  residue. 
There  the  testator  bequeathed  the  residue  of  his  personal  estate 
to  trustees,  directing  them  after  payment  of  his  debts,  to  invest 
the  surplus  on  government  or  real  security,  and  stand  possessed 
thereof;  in  trust  to  pay  the  annual  produce  to  his  wife  for  life, 
and  aftier  her  decease,  to  EKzabeth  WtntersgilL  The  testator 
appointed  his  wife  and  two  others  executors,  who,  after  the  tes- 
tator's death  in  1802,  proved  the  will.  Part  of  the  testator's  estate 
at  the  time  of  his  death  consisted  of  2,00021,  invested  in  a  fond 
of  the  East  India  Company,  called  the  Decennial  Loan,  bearing 
interest  at  ten  per  cent    The  2,00021  remained  upon  the  security 

(«)  U  Sim.  32.  (jf)  2  Phil.  14.  (z)  4  Bob.  195. 
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of  the  loan  till  1813,  when  the  principal  was  paid  off,  and  in*  or  bequests  of 

▼ested  in  the  3i  per  cent  stock,  when  tfiat  fund  was  so  low  that  ^^^^  ^^,  ^^*'*» 

the  sum  purchased  was  considerably  greater  than  it  would  have  over. 

been,  if  the  conversion  had  taken  place  at  the  end  of  the  year 

from  the  testator's  death.     One  of  the  ezecutons  received  the 

interest  at  \0t  per  cenL  from  the  death  of  the  testator  to  the 

period  of  investment ;  during  which  time  he  paid  it  over  to  the 

widow.     EUzabeih  WintersgiU  and  her  husband  filed  their  bill  in 

1820,  insisting  that  the  testator's  interest  in  the  Decennial  Loan, 

ought  to  have  been  sold  and  invested  according  to  the  directions 

of  the  will,  and  the  widow  only  entitled  to  the  interest  which  the 

2,00021  would  have  produced  had  it  been  so  invested;  that  the 

surplus  interest  formed  part  of  the  residue  of  the  testator's  estate ; 

and  that  the  trustees  were  to  be  charged  with  the  surplus  of  the 

lOL  per  cent,  which  they  had  improperly  paid  to  the  tenant  for 

life ;  and  Lord  Lyndkurst,  C,  decided  accordingly. 

A  decision  in  accordance  with  the  principle  of  the  preceding 
case,  was  made  by  Sir  2^  ShadweU,  V.  C,  iaCnaoley  v.  Crawley  (a), 
where  the  property  in  question  was  an  annuity  for  a  term  of 
years,  which  the  executors  had  been  unable  to  sell;  and  it  was 
held,  that  until  the  executors  could  sell  it  they  must  invest  the 
payments,  and  the  interest  of  the  investments  would  belong  to 
the  tenants  for  life. 

Tiie  case  put  by  Lord  JSZdon,  C,  in  Feams  v.  Yaunff  {b\  is  a 
further  illustration  of  the  principle  of  giving  interest  on  the 
estimated  value  of  property  wearing  out  His  Lordship  put  the 
case  of  abond,  of  which  the  testator  dies  possessed  for  securing  a 
sum  of  money  two  or  three  years  after  the  testator's  death  without 
interest;  in  which  case  his  Lordship  said,  as  between  the  tenant 
for  life  and  the  remainder  man,  a  value  must  have  been  set  upon 
it  at  that  time,  and  of  its  present  worth  the  tenant  for  life  would 
be  entitled  to  interest  at  least  from  the  year's  end. 

In  the  case  of  Doiuglas  v.  Congreve  before  stated  {e\  Lord 
Langdakj  M.  R.,  appears  to  have  given  the  tenant  for  life  from 
the  death,  until  the  end  of  the  year  or  previous  conversion,  the 
interest  of  the  whole  of  the  mixed  readue,  not  only  of  that  which 
was  in  a  proper  state  of  investment  according  to  the  wiU,  but  the 
actual  income  of  the  residuary  property,  m  tpeeky  as  it  stood  at 
the  testator's  death. 

Previously  to  the  last  case  the  authorities  seem  gradually  to 
have  been  at  least  approximating  towards  the  adoption,  of  a 


(a)  7  Sua.  427.  (ft)  9  yei.6«2.  (c)  Fsge  1328. 
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Of  bM|iiefit  of  uniform  rule,  by  giving  interest  fixmi  the  death  on  the  estimated 
'hh "* ^^indir  ^^°®  ^^  pTc^ierty,  not  in  a  proper  stale  of  investmenty  and 
over.  throwing  the  surplus  into  the  corpus  of  the  residue.    From  this 

rule,  Lord  Lcmgidays  judgment  would  appear  to  be  a  deviation; 
the  course  pursued  by  his  Lordship  may  possibly  be  move  con- 
veniently carried  out  in  practice  than  the  other;  but  if  the 
prindfde  of  estimated  value  was  adc^tcd,  m  an  equitable  adjust- 
ment of  die  interests  of  the  tenant  for  life  and  the  remainder 
man,  it  is  a  oonvenieDoe  obtained  at  the  expense  of  the  latter,  in 
proportion  to  tibe  dtflerence  between  the  interest  on  the  estimated 
vahie,^and  the  actual  produce  of  the  unconverted  portions  of  the 
residue  m  tpeek. 

In  the  subsequent  case  of  Taylor  v.  Clark  (d)^  Sir  James 
Wigramy  V*  C,  after  an  elaborate  and  able  discussion  of  the  pre- 
vious authorities,  adhered  to  the  rule  of  giving  interest  at  3JL  per 
cent  on  the  estimated  value,  as  adopted  by  Lord  Lyndkurti  in 
Dimei  v.  Scott  (e> 

In  Taylor  v.  Clarke,  the  testator  directed  his  real  and 
personal  estate  to  be  converted  and  invested  in  government 
or  real  security,  and  the  annual  produce  to  be  paid  to  his 
wife  for  life,  with  remainders  oven  The  testator's  property,  so 
fer  as  it  was  brought  before  the  consideradon  of  the  Court,  con- 
sisted at  his  death  of  capital  in  a  partnership  business  abroad, 
to  be  withdrawn  by  instalments  in  the  course  of  three  or  five 
years,  at  the  discretion  of  his  executors,  and  bearing  interest  at 
5L  per  cent;  but  no  profits  were  made  of  the  business  after  the 
death  of  the  testator.  Sfar  James  Wigram,  V.  C,  held  the  tenant 
fcv  life  entitled  to  the  income  actually  produced  by  such  of  (he 
property  of  the  testator,  as  was  invested  according  to  the  will 
fix>m  the  time  of  such  investment,  but  that  during  the  first  year 
finom  the  testator's  death,  the  tenant  for  life  was  not  entided  to  a 
laiger  income  in  respect  of  the  testator^  property,  not  so  invested, 
than  it  would  have  produced  if  invested  according  to  the  will. 

In  Madde  v.  Machk  (/),  Sir  Jamies  Wigram,  V.  C,  collected 
firom  the  language  of  the  will  the  testator*s  intention,  that  the 
tenants  fer  life  should  enjoy  die  income  which  die  residue  of  real 
and  personal  estate  actually  produced,  in  the  interval  between 
the  testator^s  death  and  die  conversion  directed  by  the  will,  there 
having  been  no  improper  delay;  but  that  they  were  not  entitled, 
during  that  interval,  to  any  interest  upon  such  parts,  or  the  value 


(d)  1  Hare,  161 ;   s^  alfo  SmUk     AOanstm,  4  Hare,  624. 
V.  Psgh,  6  Jur.  701 ;   SuO^lafnd  r.         (e)  4  Rum.  Id5. 
Codke^  1  CdL  (C),  49S;  PUki^  y.         (/)  ff  Hare,  70. 
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of  such  parts  of  the  residuary  yftopexty  as  were  unproductive,  of  beqoesto  of, 
The  testator  in  that  case  left  the  time  and  mode  of  sale  entirely  at  ^^"^  ^*'\^^* 
the  discretion  of  the  trustees,  and  directed  that  until  the  sale  and  over. 
investment  of  his  residuary  property,  the  income  should  be  paid 
to  the  same  persons,  and  applied  in  the  same  manner  as  therein 
provided,  for  the  dividends    interest  and  income  thereof  after 
such  investment 

2.  In  the  second  place  vre  have  to  conader  the  rights  of  the  2.  When  no 
tenant  for  life,  where  a  residue  consisting  of  a  mixed  fund  is  ^^  ^^  oanmn 


no 

bequeathed  to  one  for  life  with  remainder  over,  and  the  will  tion  to  aeen- 
neither  contains  an  express  direction  to  sell  and  invest  the  ^^ 
produce  in  the   funds  or   other   security,  nor  any  trust  for 
accumulation* 

It  is  conceived  that  the  absence  of  any  express  direction  to 
convert  the  residue  does  not  affect  the  relative  interests  of  the 
tenant  for  life  and  the  persons  in  remainder,  otherwise  than  that 
it  may  introduce  the  inquiry,  sometimes  of  no  small  difficulty, 
whether  the  testator  intended  the  entire  residue  to  be  enjoy^ 
in  specie^  as  well  by  the  tenant  for  life,  as  those  in  remahider. 

In  the  line  of  cases  discussed  under  the  first  subdivision  of  the 
present  section,  the  express  direction  to  sell  and  convert  the 
residue,  and  invest  the  proceeds  on  security,  of  course  precludes 
the  question  as  to  the  permanent  enjoyment  in  specie;  but 
where  there  is  no  soch  specific  direction  the  inquiiy  is  open. 
But  assuming  the  absence  of  any  such  intention  as  to  enjoy- 
ment in  specie,  the  rules  for  the  adjustment  of  the  reridue  with 
regard  to  the  relative  interests  of  the  tenant  for  life,  and  those  in 
remainder  are  the  same,  whether  there  be  or  be  not  a  direction  to 
convert ;  for  in  the  absence  of  any  specific  direction,  it  will  never- 
theless be  the  duty  of  the  trustees,  in  accordance  with  the  rules 
above  discussed,  to  place  the  entire  residue  in  such  a  state  of 
investment  as  shall  equally  provide  for  all  parties  interested 
therein. 

The  rule  and  the  reason  of  the  rule  in  the  dispomtion  of  the 
residuaxy  property  when  bequeathed  to  persons  m  succession  is 
dearly  laid  down  hj  Lord  lAxngdak^M*^/m  AleockY.  Sloper(g), 
in  the  following  words,  ^  where  a  testator  limits  his  residuaiy 
property  to  one  life,  with  remainder  over,  it  is  primd  fade  to  be 
intendai  that  the  testator  means  that  the  same  i»K>per^  which  is 
given   to  the  tenant  for  life,  should  go  to  those  entitied  in 

(g)  2  M7L  &  K.  699,  and  see  Zidi^fo&f  v.  Baker,  2  Beav.  4S1, 4S6. 
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Ofbeqaeiuor  retnainder ;  and  if  any  part  of  the  residae  be  of  awasdng  nature^ 
!h^^^^*^  as  long  annuities  or  leasehold  estate,  in  order  to  e^ct   this 


o?er.  general  purpose  of  the  testator,  such  wasting  property  must  be 

sold  and  converted  into  permanent  property.** 

This  rule  is  simple,  but  the  cases  cited  in  the  preceding  sub- 
division will  shew,  that  the  practical  application  of  it  to  the 
varying  circumstances  of  each  case,  has  been  productive  of 
considerable  conflict  of  opinion,  and  a  corresponding  diversity  of 
practice. 

Tlie  case  of  MSU  v.  Mills  (A)  faUs  within  the  present  subdi- 
vision of  our  subject  There  the  testator  devised  and  bequeathed 
all  his  real  and  personal  estate  to  trustees  in  trust  to  pay  the 
proceeds  to  his  daughter  for  life,  and  after  her  death  to  lier 
children,  and  in  de&ult  of  children,  oven  Part  of  the  testator's 
personal  property  consisted  of  leaseholds,  Bank  stock,  and  turnpike 
securities.  Sir  L.  Shadwell,  Y.  C,  being  of  opinion  that  there 
was  nothing  in  die  will,  from  which  an  intention  could  be 
discovered  that  tiiere  should  no^  be  a  sale  and  conversion  into 
three  per  cents,  according  to  the  general  rule  of  the  Court,  and 
considering  that  die  testator  meant,  tiiere  ahould  be  enjoyment 
of  the  proceeds  of  his  personal  estate  generally,  held  that  the 
leaseholds  and  Bank  stock  should  be  sold;  and  that,  as  to  tiie 
latter,  not  because  it  was  not  a  permanent  fund,  but  because  it 
depended  on  tiie  will  of  the  directors  of  the  Bank,  whether  the 
casual  profits  (which  were  fiill  as  valuable  as  the  ordinary  profits), 
should  go  to  tiie  tenants  fer  life,  or  should  form  part  of  the 
capita]  of  tiie  stdck :  and  tiie  Court  would  not  allow  the  interests 
of  the  tenants  for  life,  and  of  the  remainderman,  to  depend  on 
the  directions  that  the  Bank  might  think  proper  to  give  respecting 
bonuses*  His  Honor  fiirther  held  that  the  tenant  for  life  must 
refimd  what  she  had  received,  more  than  she  would  have 
received,  if  the  leaseholds  and  the  stock  had  been  sold,  and  the 
proceeds  invested  in  the  three  per  cents.  An  inquiry  was  also 
directed  whetiier  the  turnpike  securities  were  real  and  permanent 
securities,  {i  e.),  whetiier  they  permanentiy  yielded  the  interest 
that  was  payable  on  them. 

The  well  established  rule  of  the  Court  adverted  to  by  Sir  L. 
Shadwett  was  adopted  in  the  decree  of  the  7th  Jlfoy,  1796,  in 
Howe  V.  Earl  Dartmouth  (t). 

The  case  of  Feams  v.  Yaunff  (j)  fidls  within  the  present  class 
of  cases,  and  illustrates  the  rule  as  applied  to  the  current  profits 

(h)  7  Sim.  501.  (0  7  Vet.  188.  (J)  ^  ^^'  ^^- 
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of  a  partnership  trade^  carried  on  for  the  joint  account  of  the  ofbequeitsof 
surviving  partners,  and  the  representatives  of  a  deceased  partner.  {J^^^mainderi 

In  that  case,  James  Feams^  by  will,  in  1797,  bequeathed  0T«r. 
to  his  wife  jETaiinaA  the  interest  of  one-half  of  his  '^ property" 
during  her  life,  with  liberty  during  her  life  to  dispose  of  one-half 
thereof  to  whomsoever  she  might  think  proper  at  her  decease ; 
the  other  half  to  devolve  at  her  death  to  his  daughter  Louiscu 
The  other  half  of  his  said  '^  property  **  the  testator  gave  to  his 
said  daughter;  and  appointed  his  wife  and  two  other  persons 
executors.  Under  a  decree,  upon  the  bill  of  the  infant  daughter 
of  the  testator  against  the  executors,  the  Master  stated  the 
accounts  of  the  principal  and  interest  of  the  testator's  estate;  and 
as  to  the  sura  of  2,07 Oj^  13«.  included  in  the  sum  of  2,7692i  Ss,  lOd. 
appearing  as  interest  money,  the  report  stated  that  it  arose  under 
the  following  circumstances :  The  testator  was  partner  in  a  wine 
merchant's  house  at  Madeiraj  and  by  articles  of  partnership  it 
was  provided,  that  in  case  of  the  death  of  either  of  the  partners 
before  the  expiration  of  the  partnership,  which  was  for  seven 
years,  the  business  should  be  carried  on  for  the  joint  account  of 
the  survivors,  and  the  represebtatives  of  the  deceased  partner, 
until  the  30th  day  of  June  next  following,  provided  the  death 
happened  at  the  distance  of  three  months  before  that  day,  other- 
wise to  continue  until  the  same  date  the  following  year ;  that  the 
partnership  should  then  determine,  an  account  be  stated  and 
delivered,  and  the  balance,  which  might  be  liquidated,  should  be 
divided,  and  the  proportional  share  of  the  deceased  or  his  repre- 
sentatives paid ;  one-half  at  the  end  of  one  year,  and  the  other 
half  at  the  end  of  two  years  after  such  termination.  The 
balance  had  been  pdd  accordingly.  The  testator  having  died 
in  the  latter  end  of  May,  1797*,  there  were  thirteen  months  of 
the  term  unexpired,  and  his  proportion  of  the  profits  during 
that  time  amounted  to  2,070 j^  13^.,  of  which  the  widow  claimed 
one-half,  namely,  IfiiSL  6s.  6dl,  which  the  Master  allowed  was 
due  to  her  in  th^  nature  of  interest  money  accrued  due  after  the 
death  of  the  testator.  Exceptions  were  taken  by  the  plaintiff, 
on  the  ground  that  the  sum  claimed  by  the  widow  ought  to  have 
been  disallowed,  as  having  arisen  from  the  profits  of  the  testa- 
tor's capital  in  trade,  and  not  firom  interest  of  his  property. 
Lord  Eldon  allowed  die  exception,  and  decided  that  the  widow 
ought  to  have^Jrom  the  death  to  the  termination  of  the  partner- 
ahip,  interest  at  a  given  rate,  and  not  the  profit ;  and  then,  at 
the  ^d  of  the  partnership,  the  capital  by  the  articles  was  a  dead 
fond,  in  moieties  for  one  and  two  years ;  but  she  was  not,  there- 

voL.  n.  c  c 
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Of  bequests  of  fore«  to  be  deprived  of  interest  upon  it,  but  was  entitled  to 
r»iduo  for  life,  interest  upon  the  capital^  though  dead,  with  reference  to  the 
over.  circumstance,  that  one-half  was  not  to  be  collected  till  the  end  of 

one  year,  the  othef*  not  till  the  end  of  two  years;  calculating 
what  was  then  the  value  of  the  same  respectively :  for  instance, 
the  value  of  1,000J^  payable  at  the  end  of  one  year,  and  another 
sum  of  IfiOOh  payable  at  the  end  of  two  years ;  and  his  Lordship 
declared,  that  die  minutes  must  be  arranged  upon  that  principle. 
In  the  course  of  his  judgment,  his  Lordship  observed,  that  in  the 
case  before  him  there  was  great  difficulty  as  to  the  arrangement ; 
and,  making  his  decree,  he  appears  to  have  conformed,  as  closely 
as  the  peculiar  circumstances  of  the  case  would  allow,  to  the 
rule  he  had  previously  Idd  down;  namely,  ^'what  was  not 
specifically  given,  and  consisted  of  an  interest  wearing  out,  or 
an  interest  at  present  saleable,  but  in  point  of  enjoyment  future, 
the  whole  is  converted  into  money  in  a  question  between  the 
tenant  for  life  and  the  remainderman;"  and  his  Lordship 
observed,  that  though  the  general  rule  as  to  legatees  was,  to  give 
interest  from  the  end  of  one  ye^  from  the  death,  he  had  seen  a 
variety  of  decrees,  directing  inquiries  how  much  of  the  ftmd  had 
arisen  from  interest,  and  how  much  from  capital,  in  order  to 
determine  between  the  tenant  for  life  and  remainderman.  His 
Lordship  considered  the  capital  formed  at  the  end  of  thirteen 
months,  but  not  payable  until  one  and  two  years  after,  as 
analogous  to  the  case  of  a  bond  before  referred  to.  With  respect 
to  the  year  in  which  the  profit  was  making  upon  the  testator's 
capital,  his  Lordship  considered  that,  as  the  capital  was  employed 
in  trade,  and  making  much  greater  interest  than  four  pounds  or 
five  pounds  per  cent,^  it  would  be  hard  if  the  widow  were  not 
entided  to  profit  or  rent. 

3.  Trust  to  3.  In  the  third  place  we  advert  to  the  rights  of  the  tenant  for  life 

invest  in  real  to  the  interest  of  a  mixed  residue  of  personal  estate,  bequeathed 
^'ndl*^  o*di-  ^^  trustees  in  trust  to  convert  it  into  money,  and  invest  the 
rection  to  ac-  produce  in  the  purchase  of  real  estates  to  be  settled  upon  one 
untiTp^hwo  ^^^  ^^^>  ^^^^  remainders  over ;  and  where  there  is  no  trust  for 
dividends  to  be  accumulation  of  the  income  until  the  principal  is  invested  in  real 
of  estate  if  estate ;  but  there  is  a  direction  to  invest  on  government  or  real 
purchased.        security  in  the  meantime,  and  to  apply  the  income  as  the  rents 

of  the  real  estate  would  be  applicable  when  purchased. 

Thus,  in  jfngerstein  v.  Martin  (k);  John  Julius  Angerstein,  hy 

(k)  1  Turn.  232. 
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willj  in  1823,  devised  freehold  estates  in  Norfolk^  Lineobiftaid  Of  bequests  of 
Suffolk,  to  Sir  George  Martin  and  Andrew  Henry  Thomson  and  J^j^^^J^j^; 
their  heirs  to  the  use  of  John  Angerstein  for  life,  with  remainders  over, 
over  to  the  children  of  John  for  life  respectively,  with  divers 
remainders  to  their  children  in  strict  settlement     The  testator 
bequeathed  the  residue  of  his  personal  estate  to  his  said  trustees, 
upon  trust  to  convert  it  into  money ;  and  as  to  four-tenth  parts 
thereof,  with  all  convenient  speed  (with  the  consent  of  John 
Angerstein^  during  his  life,  &c.)  to  invest  the  same  in  the  pur- 
chase of  lands,  to  be  settled  to  the  uses  thereinbefore  declared 
of  his  Norfolk  estates ;  with  a  proviso,  that  in  the  meantime,  and 
until  the  said  four-tenth  parts  of  the  said  trust  monies  should  be 
laid  out  and  invested  in  a  purchase  or  purchases,  it  should  be 
lawful  for  the  trustees,  with  such  consent  as  aforesaid,  from  time 
to  time  to  invest  the  same  in  their  names,  in  stocks,  funds, 
government,  or  real  securities ;  the  dividends,  &c.,  thereof  to  be 
applied,  as  the  rents  and  profits  of  the  real  estate  when  purchased : 
and  as  to  the  remaining  tenth  parts  of  the  trust  monies,  the 
testator  directed  the  trustees  to  invest  them  in  the  purchase  of      . 
lands,  to  be  settled   to  the  uses,  &c,  before  declared,  of  his 
Lincoln  and  Suffolk  estates,  with  a  like  power  of  investing  the 
monies  in  the  meantime  in  stock,  &c.     The  testator  appointed 
the  trustees  his  executors,  and  died  on  the  29th  of  January,  1823, 
leaving  the  said  John  Angerstein,  his  only  son,  and  JohrCs  several 
children  named  in  the  will,  living  at  the  testator's  decease ;  but 
none  of  the  grandchildren  had  any  issue.     The  testator  died 
possessed  of  a  very  large  personal  estate;   the  interest  of  the 
clear  residue  in  the  hands  of  the  executors  amounted  to  many 
thousand  pounds  per  annum,      John  Angerstein,  within  a  year 
after  the  testator's  death,  filed  his  bill  against  his  children,  the 
tenants  for  life  in  remainder,  and  against  the  executors,  for  the 
purpose  of  having  the  question  determined,  whether  he,  the 
plaintifi;  was  entitled  to  the  annual  interest  of  the  clear  residue 
of  the  testator's  personal  estate,  from  the  time  of  his  death,  or 
whether  the  amount  of  such  interest,  during  the  first  year  after 
the  testator'a  death,  formed  part  of  the  general  residue  of  the 
testator^s  personal  estate,  for  the  benefit  (after  the  expiration 
of  the  first  year)  of  the  plaintiff  during  his  life,  and  of  the 
devisees  in  remainder  after  the  death  of  the  plaintiff.      The 
defendants,  the  executors,  stated,  that  they  were  prepared  to 
advance   300,000L  iir  case  an  eligible  purchase  should  offer; 
and  they  submitted  that,  had  such  purchase  and  settlement  been 
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Ofbeqnestaof  made,  the  tenant  for  life  would  have  been  entitled  to  the  rents 
n»jdue  for  life,  f^^  ^^  ^^^  ^f  ^^  contract.   Lord  Eldon  decided,  that  the  tenant 

withroniAinden  

over.  for  life  was  so  entitled  icoia  the  death;  observing,  ^^The  question 

~  then  is,  whether,  as  the  testator  has  given  the  tenant  for  life  an 
immediate  interest  in  the  real  estates,  and  has  directed  that, 
if  in  the  course  of  the  year  an  estate  should  be  bought,  the  tenant 
for  life  should  be  entitled  to  the  rents  from  the  time  of  the 
purchase,  although  the  year  has  not  elapsed,  and  has  also  directed 
as  to  the  personal  estate,  that  it  shall  be  laid  out  on  mortgage, 
or  in  the  stocks,  a  direction  which  would  not  compel  the  tnistees, 
if  they  found  money  on  good,  security,  to  call  it  in,  there  can  be 
any  inconvenience  in  saying,  that  the  tenant  for  life  is  entitled 
to  the  interest  of  the  personal  estate  from  the  death  of  the 
testator.  This  case  is  clearly  distinguishable  from  those  (/),  to 
which  I  have  referred,  and  I  think  with  respect  to  the  interest 
of  so  much  of  the  personalty  bearing  interest,  as  is  not  necessary 
to  be  applied  for  the  payment  of  debts  or  legacies,  the  tenant  for 
life  is  entided  to  it  from  the  death  of  the  testator.  I  know  of  no 
case  which  prevents  executors,  if  they  choose,  from  paying 
legacies  on  handing  over  the  residue  within  the  year;  and,  if 
it  is  clear,  currente  annOy  that  the  fund  for  the  payment  of  debts 
and  legacies  is  sufficient,  there  can  be  no  inconvenience  in  so 
doing." 

Upon  this  case  Sir  James  Wigramy  V.  C,  in  Taylor  v. 
Clark  (m),  observes,  '^  Lord  Eldon  gave  the  tenant  for  life  the 
income  of  property  directed  to  be  laid  out  in  land,  during  the 
first  year  after  the  testator's  death.  Part  of  the  property  was  in 
Bussian  funds,  a  security  in  which  it  would  not  have  been  lawful 
for  the  trustees  either  to  have  placed  it,  or  to  have  left  it.  It 
was  not  in  a  proper  state  of  investment.  But  Lord  Eldon  made 
no  distinction  between  the  income  of  that  and  the  other  property. 
The  present  Master  of  the  Rolls  has  since  followed  that  case 
in  Douglas  y,  Congreve^  giving  a  tenant  for  life  the  income  of  the 
residue  during  the  first  year  afler  the  testator's  death,  without 
reference  to  the  investment  in  which  he  found  it  In  the  absence 
of  such  an  authority  as  the  last,  I  should  have  thought  it  clear 
that  the  distinction  taken  by  the  Vice  Chancellor,  in  La  Ter^ 
riere  v.  Buhner,  was  right;  and  that  Lord  Eldon^s  decree,  in 
Angerstein  v.  Martin,  was  not  intended  to  impeach  the  law  as 
laid  down  in  La  Terriere  v.  Buhner.   For,  although  Lord  Eldon^s 

(0  SUwell  V.  Bernard;  Eniwisde      stated  in  the  next  section, 
v;  Markland,  and  Stuart  v.  BrueTe^         (m)  1  Hare,  171. 
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order,  in  Angerstein  v.  Martin^  included  Russian  stock,  the  Ian-  Ofbeqoestiior 

gaage  of  bis  judgment  appears  to  apply  to  funds  in  their  proper  '??"^^'^'^i*^*' 

state  of  investment,  and  to  no  others ;  and  I  cannot  but  think  over. 

that  Lord  EldofCs  attention  was  not  called  to  the  Russian  funds, 

or  at  least  not  directed  to  them  in  the  language  he  used.     His 

argument  is  this,  '  The  testator  gives  the  rents  of  the  land  from 

the  moment  it  is  purchased,  and  be  giv^s  the  income  of  the 

money  which  is  to  purchase  the  land,  until  it  is  purchased,  to  the 

same  persons,  and  in  the  same  way,  as  the  rents  of  the  land 

when  purchased.'      Now  this  is  true   as  regards  the   income 

of  the  money,  when  in  its  proper  state  of  investment,  but  not 

before.     How  then  can  the  argument  apply  to  the  income  of 

property  not  invested  in  the  manner  directed  by  the  testator. 

Where  the  Court,  in  the  common  case,  for  the  purpose  of  giving 

the  tenant  for  life  an  immediate  income,  considers  and  treats  the 

property  as  converted,  though  not  actually  converted,  it  gives 

the  tenant  for  life  that  income  only  which  the  testator  gave  and 

intended  the  tenant  for  life  should  have.     If  he  is  to  have  the 

actual  income  during  the  first  year,  why  should  he  not  have  it 

continuously,  until  the  proper  investment  is  actually  made  ?    If  I 

am  wrong  in  supposing  tliat  Angerstein  v.  Martin  must  be  so 

understood,  I  must  consider  Lord  Lyndhurst  as  having  overruled 

Angerstein  v.  Martin  to  that  extent,  by  Dimes  v.  Scott;  and  I 

should  have  no  difficulty  to  contend  with,  if  Douglas  v.  Congreve 

had  not  revived  Angerstein  v.  ^artin  at  the  expense  of  Dimes  v. 

Scott     Upon  the  case  of  Douglas  v.  Congreve  I  observe,  with  « 

great  humility,  that  it  appearo  to  me  to  be  a  decision  which, 

if  indiscriminately  applied,  would  often  work  injustice." 

A  review  of  the  authorities  in  the  three  preceding  sub-sections 
would  seem  to  authorize  the  following  conclusion  as  the  result 
of  the  balance  of  judicial  opinion,  namely,  that  where  a  mixed 
residue  of  personal  estate  is  bequeathed  to  one  for  life  with 
remainder  over,  either  with  or  without  an  express  direction  to 
convert,  and  there  is  not  any  tnist  for  accumulation,  there  the 
tenant  for  life  wiU  be  entitled,  from  the  death  of  the  testator,  to. 
the  interest  arising  from  those  parts  of  the  residue  in  a  proper 
state  of  investment,  according  to  the  will,  and  from  those  parts 
which  are  converted  during  the  first  year  fi'om  the  time  of  con- 
version ;  and  he  will  also  be  entitled  to  interest  from  the  death 
at  the  rate  of  3L  per  cent,  on  the  net  value  of  all  those  parts 
which  are  not  in  a  proper  state  of  investment,  as  estimated  at  the 
end  of  the  first  year  from  the  death. 
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4.  In  the^ur^A  place  we  consider  the  rights  of  the  tenant  for 
life  to  interest,  where  a  residue  is  given  to  one  for  life,  with 
remainders  over,  to  be  invested  in  lands  or  other  security ;  and 
there  is  a  trust  for  accumulation  until  the  fund  be  so  converted. 

But  where  a  residue  is  directed  to  be  laid  out  in  land,  to  be 
settled  on  one  for  life,  with  remainder  over,  and  the  testator 
directs  the  interest  to  accumuhtte  in  the  meantime,  until  money 
is  laid  out  in  land,  or  otherwise  invested  on  security,  the  Court 
of  Chancery  has  determiaed,  that  the  accumulation  shall  cease 
at  the  end  of  the  year  from  the  testator's  death,  and  from  that 
period  the  tenant  for  life  shall  be  entitled  to  the  interest 

This  was  the  only  point  decided  in  the  case  of  Sihoell  v. 
Bernard  (n)y  which,  with  the  previous  cases  of  EntwUtk  v.  Mark" 
land  (p\  and  Stuart  v.  Bruere  {p\  as  Lord  JEldan  remarks, 
establish  the  converse  of  the  principle  laid  down  in  Angerstein  v. 
Martin. 

In  Entwistk  v.  Markland,  Henry  Entwistle^  after  directing  his 
debts  and  legacies' to  be  paid  out  of  his  personal  estate,  bequeathed 
all  his  money,  securities  for  money,  and  personal  estate  whatso- 
ever, to  the  defendant  and  others,  upon  trust,  as  soon  as  might 
be  after  the  testator's  death,  to  call  in  all  the  money  due  to 
him  upon  the  said  securities  or  otherwise,  with  the  interest 
thereof,  and  to  convert  all  his  other  personal  estate  into  money, 
and  with  all  convenient  speed  to  lay  out  the  whole  of  such 
monies,  and  the  interest  thereof  to  accrue  and  accumulate  m  the 
meantime,  in  the  purchase  of  freehold  lands  and  tenements  of 
inheritance  in  England^  to  be  conveyed  to  his  trustees ;  which, 
T^ith  his  other  real  estates,  were  declared  to  be  to  the  use  of  his 
brother,  Robert  Entwistk^  for  life,  sans  waste;  remainder  to 
trustees,  to  preserve  contingent  remainders;  remainder  to  the 
first  and  other  sons  of  Robert  in  tail  male ;  with  remainder  to  the 
plaintiff  for  life,  &c. :  and  the  testator  appointed  his  trustees 
executors.  By  codicil,  the  testator,  for  the  better  collecting  and 
getting  in  his  personal  estate,  empowered  his  executors  to  setde 
all  accounts,  and  to  continue,  or  call  in  and  lay  out  again,  until 
proper  purchases  could  be  found,  all  or  any  part  of  his  money  at 
interest,  on  such  security,  real  or  personal,  or  funds,  as  they 


(n)  6  Ves.  520  ;  see  Lord  Eldon'% 
obeervations  on  his  own  decision  in 
this  case  in  the  above  case  of  OUwm 
V.  Botty  ?  Ves.  95,  in  Angerstein  v. 


Martin^  1  Tom.  288,  kc. ; 
Morris,  lb.  244. 

(p)  6  Ves.  528. 

(/>)  lb.  529. 
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should  think  proper.  The  testator  died  upon  the  25th  di  January^  Where  residue 
1784;  Bobert  Entwistk  also  died  upon  the  30th  of  April,  1787;  for^Sfe^wUh"** 
and  the  plaintifif  prayed  by  his  bill,  that  he  might  be  declared  remainder  over, 
entitled  to  the  interest  of  the  residue  of  the  testator's  personal  JS^  directed*" 
estate  from  the  death  of  Bobert.     It  appeared  from  the  Master's  wntH  the  re»i- 
report,  that  the  first  tenant  for  life  had  possessed  a  considerable  verted. 
part  of  the  personal  estate,  and  agreed  to  sell  real  estates  of  his 
own  to  the  executors  for  the  uses  of  the  will     That  there  had 
been  opportunity  of  laying  out  part  of  the  personal  estate,  which 
had  not  been  so  laid  out ;  and  that  several  parts  of  the  personal 
estate  were  out  upon  mortgages,  on  which  it  had  become  impos- 
sible, for  want  of  heirs,  and  persons  abroad,  to  get  in  the  money ; 
the  report  having  stated  the  evidence  of  an  attorney  as  to  what 
he  had  done  for  that  purpose.     Upon  farther  directions,  it  was 
declared,  that  the  testator's  personal   estate   not  having   been 
applied,  as  the  same  was  received,  in  the  purchase  of  real  estates, 
pursuant  to  the  directions  of  the  will,  the  plaintiff  was  entitled, 
and  ought  to  receive  the  interest  of  such  personal  est^ite,  or  of 
such  part  thereof  which  had  been  got  in  and  not  so  applied,  from 
the  death  of  the  testator.     It  was  ordered,  that  the  several  sums 
of  interest,  appearing,  by  the  Master's  report  of  the  30th  of 
December,  1794,   to  have  been  paid  into   the  hands  of  Jones 
and  Co.,  at  two  and  three  per  cent  per  annum,  amounting  to 
425£  4s.  lOd,  and  the  sums  of  597/1  2s.  S^d.  and  295/1  I7s.  ed., 
received  by  Marhland  and  Chadwick  on  account  of  such  interest, 
be  paid  by  the  defendants  to  the  plaintiff  out  of  3,405Z.  17«.  lOd 
pud  into  the  bank  of  Jones  and  Co. :  and  that  the  remaining  sum 
of  4,140/1  15s.  Ad.,  the  balance  of  5,5432.  \2s.  3|(2.,  the  total 
amount  of  such  interest  reported  to  have  accrued  from  the  death 
of  Bobert  Entwisile,  and  which  was  then  outstanding,  together 
with  the  future  interest  of  the  outstanding  personal  estate  of  the 
testator,  until  the  same  should  be  got  in  and  invested  in  the 
purchase  of  lands,  be  paid  to  the  plaintiff  so  soon  as  the  same 
should  be  received. 

In  Stuart  v.  Bruere  (q),  E.  E.  Hewer  devised  to  the  defendants 
Bruere  and  Spooner  an  undivided  fourth  part  of  a  freehold  estate 
at  Clapham,  Surrey,  upon  trust  that  they  should  as  soon  as  con- 
veniently might  be  after  her  decease,  sell  the  same,  and  out  of 
the  money  and  the  rents  and  profits  accruing  before  the  sale,  pay 
all  incumbrances  which  at  the  time  of  her  death  might  be  upon 

—  ■•      -   - 1  I  ■  I  -   -   -       — ■- — " —      —  ■■--■  — -  ■  _,  .       ^^        ^ 

(q)  6  Yes.  529,  note. 
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until  vthe  reri- 
due  is  ooo- 
Tcrtod. 


Wbere  reaidm  her  share  of  any  money  upon  the  public  funds ;  and  the  remainder 
u  giTen  to  one  ^f  ^SX  such  profits  of  the  said  premises  till  such  sale,  she  directed 
remainder  oyer,  her  trustees  to  place  out  on  government  securities,  upon  trust 
H(m  diroctedT'    ^  P^7  ^^  interest  to  the  plaintiff,  her  nephew,  for  life ;  and  after 

his  decease  to  bis  son  or  sons  equally,  for  life ;  and  after  their 
deaths,  to  transfer  one  moiety  of  the  government  securities  to 
the  defendant  A,  Blackbomey  and  the  other  moiety  to  the  defend- 
ant C,  CockerelL  The  testatrix  then  devised  to  the  same  trustees 
her  undivided  fourth  part  of  a  freehold  estate  at  Fotheringayy 
Narthamptanshire,  and  other  freehold  estates,  together  with  all 
her  money  in  the  funds  not  thereinbefore  disposed  of,  upon  trust 
to  sell  the  said  premises  and  money  in  the  funds,  and  thereout 
and  out  of  the  rents  and  profits  till  sale,  to  pay  certain  in- 
cumbrances, debts,  legacies  and  funeral  expenses  and  afber  such 
payments  she  declared  a  trust  to  apply  the  remainder  of  what 
should  arise  by  sale  of  her  share  of  the  estate  at  Fotheringayy  and 
of  her  other  premises,  together  with  her  money  in  the  funds,  for 
and  upon  die  same  uses  and  trusts,  as  what  should  arise  by  the 
sale  of  her  share  of  the  estate  at  Claphamy  afler  payment  of  all 
incumbrances.  She  then  devised  to  the  same  trustees  her 
freehold  and  copyhold  estates  at  Warfield  Filla,  Berksp  and  her 
furniture  therein,  and  other  specific  effects,  upon  trust  that  they 
should,  as  soon  as  conveniently  might  be  after  her  death,  sell 
the  same,  and  all  the  residue  of  her  personal  estate ;  and  place 
out  the  money,  and  the  rents  and  profits  before  the  sale,  on 
government  securities,  and  pay  the  interest  to  the  plaintiff  for 
life ;  and  after  his  death  to  his  eldest  son  for  life,  and  then  to 
other  persons.  The  testatrix  died  on  the  10th  of  January,  1785. 
The  plaintiff,  who  was  her  heir-at-law,  insisted  by  his  bill,  that 
he  was  entitled  to  receive  the  rents  and  profits  of  the  real  estates 
and  the  dividends  of  the  money  in  the  funds,  fi*om  a  reasonable 
time  after  the  testator's  death ;  and  that  they  ought  not^  until 
all  the  estates  were  sold,  to  be  considered  as  part  of  the  principal 
to  be  laid  out  upon  the  trusts  of  the  wilL  The  decree.made  at  the 
Rolls,  on  the  2nd  of  December,  1785,  after  directing  the  general 
account  of  the  testatrix's  personal  estate  and  its  application, 
and  the  payment  into  the  Bank  (it  being  admitted  that  some 
part  of  the  testatrix's  real  estate  had  been  sold)  directed  an 
account  of  the  money ;  and  the  rest  of  the  estates  to  be  sold  in' 
the  usual  manner;  and  the  money  to  be  carried  to  the  account  of 
each  estate ;  and  then  directed  an  account  of  the  rents  and  profits 
of  the  real  estates,  distinguishing  the  rents  of  each,  accrued 
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amce  her  death  to  the  time  of  the  sale  or  sales  thereof,  irespec-  When  residofl 
tively  received  and  to  be  received  by  the  defendants  the  trustees ;  f^^^^^ 
and  what  should  be  due  on  that  account  to  be  paid  into  the  remainder  over, 
Bank,  to  be  placed  to  the  credit  of  the  cause,  to  the  like  accounts  ^  dSSSed 
as  the  money  to  arise  by  the  sale  of  the  estates  respectively.  The  ^^\  ^«  i'^*>- 
decree  made  by  Lord  Loughboroughj  C,  in  July,  1 793,  directed  the  verted. 
defendant  Bruere,  as  administratrix  of  her  fitther  G.  Bruerey  to 
retain  206/.  Os.  8cL,  the  balance  due  to  her  on  the  account  of  the 
personal  estate;  the  sum  of  660L  Os.  yd.  for  principal  and  in- 
terest upon  her  legacy,  and  what  should  be  taxed  for  her  costs 
out  of  2fiS8L  Ss,f  the  balance  reported  due  on  account  of  the 
rents  and  profits,  and  pay  the  residue  out  of  the  assets  of  her 
filther;  and  to  transfer  several  sums  therein  named  standing  in 
the  names  of  the  executors,  of  whom  G.  Bruere  was  the  survivor, 
to  the  Accountant  General,  and  pay  the  interest  then  due  thereon 
to  the  plaintifil  By  an  order  made  in  AprU  1794,  it  was  di- 
rected that  so  much  of  the  sum  of  1,795£  7«.  lOdl  three  per  cent 
annuities,  in  trust  in  the  cause,  as  would  be  suflBcient  to  raise 
4142.  \4tS.  4^  {being  interest  accrued  since  the  lOth  of  January  1785, 
tile  day  of  the  testdtrix^s  death),  of  219/1  5«.  6i/.,  part  of  the  money 
received  by  the  defendant  A.  Blachbome,  and  by  him  paid  into 
the  Bank,  and  laid  out  in  the  purchase  of  the  said  annuities  be 
sold,  and  the  sum  of  4147.  14^.  4cf.  paid  to  the  plaintiff:  the 
residue  of  the  Bank  annuities  to  be  carried  over  to  the  account 
of  the  testatrix's  Warfield  estate  and  general  personal  estate ; 
and  the  dividends  due  and  to  become  due  upon  the  Bank 
annnities,  until  such  sale  and  canying  over,  and  the  future 
dividends  of  the  residue  of  the  Bank  annuities,  after  such  sale,  be 
paid  to  the  plaintiff  for  life,  in  like  manner  as  the  interest  and 
dividends  of  the  other  Bank  annuities,  standing  in  the  name  of 
die  Accountant  Greneral,  to  the  several  accounts  in  trust  in  the 
cause  directed  to  b^  paid  by  the  former  orders  of  the  Court  The 
reader  will  observe,  in  the  foregoing  case,  that  land  ^as  directed 
to  be  converted  into  money  and  invested  in  government  se- 
curities, in  which  -case  the  rde  under  consideration  equally 
applies  (r). 

In  the  case  of  Sitwell  v.  Bernard  («),  Francis  Siiwett  bequeathed 
all  his  personal  estate  to  his  executors  for  the  payment  of  his 
legacies  and  annuities,  debts  and  funeral  expenses;  and  subject 


(r)  See  also  Viekers  v.  SeaUj  3      Howe  ▼.  The  Earl  of  Dartmou^, 
Ujl.  &  K.  500.  7  Yes.  jun.  137. 

(«)    6  Yes.  522,  534;    see  also 
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Wfa«re  residae  thereto,  be  directed  his  executors,  or  the  survivor,  with  all  con- 
foSifr^tr*  venient  speedy  to  lay  out  the  residue  of  his  personal  estate  in  the 
reminder  orer  purchase  of  manors,  lands,  &C.,  mEnglandi  of  inheritance  in  fee 
(ioi» dtrected  simple  in  possession,  to  be  settled  as  therein  mentioned;  and 
until  tb«  resi-  directed  that  the  interest  of  such  residue  should  accumulate  and 
▼erted.  '  be  laid  out  in  lands,  to  be  settled  in  like  manner  as  he  had 
directed  the  residue  of  his  personal  estate.  The  will  then  di- 
rected the  limitations  of  the  estates  to  be  purchased  in  strict 
settlement  to  the  testator's  eldest  son,  SUwell  SitweU^  for  life,  with 
remainders  over.  By  codicil  he  empowered  his  executors,  in 
the  settlement  directed  of  manors,  lands,  &a,  to  be  purchased 
with  the  residue  of  his  personal  estate,  to  secure  out  of  such 
manors,  &c.,  the  annuities  given  by  his  will  and  codicil.  The 
testator  died  in  September ^  1793,  leaving  a  personal  estate  of 
150,000/L  and  upwards ;  a  considerable  part  of  which  being  out- 
standing upon  large  mortgages,  could  not,  as  appeared  from  the 
Master*s  report,  be  got  in,  from  the  infancy  of  the  heirs  of  mort- 
gagors, and  for  other  satisfactory  reasons.  In  1797,  the  bill  was 
filed  by  SUwell  SUwell,  praying  the  necessary  accounts,  and  that 
it  might  be  declared,  that  the  plaintiff  was  entitled  to  the  interest 
of  the  clear  residue  of  the  personal  estate,  so  &r  as  such  residue 
had  not  been  laid  out  in  the  purchase  of  lands  under  the  will, 
firom  the  end  of  one  year  after  the  testator's  death,  or  such  other 
period  as  the  Court  should  be  of  opinion  the  plaintiff  was  entitled 
thereto ;  that  such  interest  might  be  paid  to  the  plaintiff,  and  that 
such  parts  of  the  residue  as  had  not  been  laid  out  in  the  purchase 
of  landsi,  might  be  so  invested,  pursuant  to  the  will,  &c.  It 
appeared  that  the  executors  had  laid  out  part  of  the  personal 
estate  in  the  purchase  of  real  estates,  one  of  which  they  pur« 
chased  of 'the  plaintiff.  One  of  the  questions  was  upon  the 
plaintiff's  claim  to  the  interest  of  the  residuary  personal  estate, 
firom  the  end  of  a  year  after  the  testator's  death :  and  Lord 
EUoH,  C,  decided,  that  the  tenant  for  life  was  entitled  to  the 
interest  fi-om  the  end  of  the  year,  and  that  the  directions  must 
be  such  as  to  provide  for  an  appropriation  as  to  legacies  and 
annuities:  as  to  legacies,  both  such  as  carry  interest  less  than 
five  per  cent  and  such  as  carry  no  interest  till  the  time  of 
payment  In  the  course  of  his  judgment  his  Lordship  said,  ^  I 
would  struggle  for  any  construction  rather  than  adopt  a  construc- 
tion which,  not  firom  dilatoriness  of  the  trustees  but  only  fix>m 
circumstances  to  which  probably  the  testator  did  not  look,  has 
a  tendency  wholly  to  disappoint  the  intention  as  to  the  beno« 
ficial   enjoyment"    His  Lordship  further   remarked,   *^that  if 


* 
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the  Court  can  adopt  a  general  role  of  convenience,  it  must  be,  wbere  raidae 
that  it  will  act  upon  the  enjoyment  of  the  tenant  for  life  at  that  *»  ^?^»  •^•^ 
period  when,  upon  its  own  rule,  it  supposes  the  purposes,  to  be  mmdnderofer, 
answered  before  the  fund  can  be  cleared,  can  be  answered ;  and  JSidSMctodT* 
that  here  it  is  impossible  to  say  that  the  tenant  for  life  can  have  until  the  mi. 
the  interest  of  the  residue  before  the  dme,  when  the  fund  can  be  ^^^J!i^' 
constitnted  by  an  investment  in  land  clear  of  debts,  legacies  and 
annuities,  when  all  those  can  be  provided  for.     The  plaintiff 
therefore  must  wait  one  year.  The  question  then  will  be,  whether 
he  is  to  wait  longer  ?   and  if  so,  whether  he  must  not  of  ne- 
cessity wait,  till  the  personal  estate  can  be  actually  collected* 
Part  may  be  collected  from  time  to  time  in  his  life ;  and  he  might 
enjoy  the  .rents  and  profits  of  the  estates  purchased  with  those 
parts.     But  it  might  happen,  that  no  part  might  be  got  in  in  his 
life.     Suppose  these  debts  on  mortage  were  the  only  part  of  the 
personal  estate ;  it  is  impossible  to  say  when  either  of  those  funds 
could  be  realized.     The  Court  is  therefore  driven,  either  to  take 
the  end  of  the  year,  upon  the  principle  of  general  convenience, 
or  to  examine  in  each  particular  case,  what  convenient  speed  and 
reasonable  diligence  would  have  done ;  what  n^ligence  or  the 
law  of  the  country  or  other  circumstances,  have  prevented ;  and 
make  those  inquiries  at  the  hazard  of  obtaining  no  clear  result 
I  am  therefore  disposed  to  say,  justice  requires  that  the  plaintiff 
should  have  the  interest  from  the  end  of  the  year ;  and  the  more 
so,  because  I  am  clear,  that  distributing  that  justice  to  him  is  con- 
salting  the  essential  interests  of  the  persons  in  remajmder ;  for 
then,  fit>m  his  death,  they  will  have  the  benefit  of  that,  whether 
the  fund  is  converted  into  land  or  not;  and  if  that  is  not  done, 
the  rule  may  press  as  hard  upon  them,  and  some  of  them  may 
have  no  actual  enjoyment  of  the  money.!* 

In  the  case  of  Kihmgton  v.  Gray  {t),  a  similar  determi- 
nation was  made ;  the  only  difference  between  it  and  IXiwett  v« 
Bernard  being,  that  in  the  latter  case,  the  testator  directs  the 
personal  estate  to  be  laid  out  with  all  convenient  speed ;  while  in 
the  former  it  is  directed  to  be  laid  out,  when  a  convenient  pur- 
chase can  be  found  in  the  county  of  JbrA,  which  would  produce 
a  yearly  rent  equa}  to  three  and  a  half  j9^  cent  on  the  amount  of 
the  purchase  money.  The  tenant  for  life  was  held  entitled  to 
the  interest  fix>m  the  end  of  the  year  after  the  testator's  death, 

until  the  residue  was  laid  out  as  directed. 

-    ■   ■■  I ■     ■   -■    ■  ■ ■ « 

(0  2  Sim.  &  Sto.  396 ;   see  also      Beav.  607 ;  see  also  Vigor  v.  Ear' 
Earl  Df  Siair  v.  MacgiOt  1  Pow.  &      wood,  12  Sim.  172. 
CI.  P.C.  24;    Tucker  v.  BoewtUy  6 
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Wfaera  raddttd  It  is  Scarcely  necessary  to  obsenre^  that  where  a  legacy,  whether 
for??"idth*  residuary  or  particular,  is  given  to  one  for  life  with  remainder 
TemaiaderoTer,  over,  the  interest  of  the  legatee  for  life  of  course  ceases  upon  his 


f^d^ted'  <le&th,  from  which  event  the  legatee  in  remainder  becomes 
until  the  reii.  entitled  to  it  So  also,  where  annuities  are  given  out  of  a  rent- 
v^^  charge  to  several  annuitants  for  their  lives,  and  after  the  death  of 

the  survivor,  the  rent-chaige  is  directed  to  be  sold,  and  the 
produce  given  to  other  legatees ;  those  legatees  will  be  entitled 
to  interest  on  their  legacies  from  the  death  of  the  surviving 
annuitant,  though  the  sale  could  not  possibly  take  place  till 
afterwards.  This  was  decided  in  Stonehause  v.  Evelyn  before 
stated  (tt),  wherein  Sir  Joseph  JekyU,  M.  R.,  decided,  that  the 
legacies  given  out  of  the  produce  of  the  sale  of  the  rent-chaiige 
should  carry  interest  from  the  death  of  the  surviving  annuitant, 
but  only  in  proportion  to  what  the  rent-charge  brought  in,  and  not 
more;  for  if  there  were  a  surplus  beyond  the  interest,  that  must 
go  to  the  heir-at-law. 

We  may  close  this  sub-section  with  observing,  that  where  a 
legacy,  whether  particular  or  residuary,  is  given  to  one  for  life, 
with  remainder  over  to  another,  and  such  bequest  consists  of 
Bank  stock,  the  tenant  for  life  will  be  entitled  to  the  whole 
amount  of  the  dividends,  however  increased  in  consequence  of 
the  increase  of  dividend  declared  by  the  governor  and  company 
of  the  Bank;  so  that  such  increase  be  clearly  and  distinctly 
given  to  the  proprietors  as,  or  in  the  nature  of  dhnderids  declared, 
and  not  9s  a  gift  of  additional  capital  This  was'  decided  in 
Barclay  v.  Wainewrigkt  (t?,)  where  the  reader  will  find  the 
cases  bearing  upon  the  present  subject  stated  in  Lord  Eldons 
judgment. 

But  where  the  sum  declared  by  the  Bank  or  other  corporation, 

as  divisible  among  the  proprietors,  is  not  in  the  nature  of  annual 

.  dividends^  but  as  a  banns  or  increase  of  capital,  the  tenant  for  life 

will  not  be  so  entitled ;  but  it  will  form  part  of  the  principal,  and 

be  applicable  accordingly  (to). 

But  it  is  stated  in  Paris  v.  Paris  (ir),  that  the  Bank  have  it  in 
their  power  to  give  the  bonus  to  the  tenant  for  life. 

In  Price  v.  Anderson,  before  Sir  L.  ShadweU,  V,  C,  on  the 


(m)  Page  513 ;  3  P.  Wms.  253.  ▼.  Steere^  18  lb.  363 ;  alao  Hooper  y. 

(0)14  Yes.  66.  BossUer,    M«Clel.    527;     Ward   ▼. 

(to)  Bramder  v.  Brander^  4  Ves.  Combe^  7  Sim.  634. 

800;   Paris  v.  Paris,   10  lb.  185;  («)   10  Ves.    190;    see  Milis  v. 

Clayton  v.  Oreshamy  lb.  290 ;    WitU  MiOs^  supra,  1330, 
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18th  January^  1847,  his  Honor  held  that  the  Royal  Exchange  Where  reridue 
Assurance  Company,  having  by  a  resolution  of  a  general  Court,  fojFJjS^^th"' 
combined  the  bonuses  and  interest  in  one  a^r^ate  sum,  to  be  remainder  over, 
paid  to  the  shareholders  or  proprietors  as  dividends,  that  sum  was  ^^^  dincted 
to  be  considered  as  annual  income  and  paid  to  the  tenant  for  life  untiithe  red- 
of  the  fund  (y).  verted. 


5.  In  the  Jifth  place  we  notice  a  class  of  cases  wherein  the  5.  Wben  te- 
testator  has  manifested  an  intention  that  the  tenant  for  life  of  the  eijoyresidae  t» 
residue  should  enjoy  the  income  of  the  various  descriptions  of  'P^*' 
property  of  which  it  is  composed   ^^inspeeie^^  that  is,  in  the 
condition  or  state  of  investment  in  which  the  property  was  at 
the  testator's  death. 

We  have  before  extracted  from  the  authorities  the  rule  of  the 
Courts  of  Equity,  that,  where  the  residue  given  to  persons  in 
succession  consists  of  property  of  a  wasting  nature,'  such  as  lease- 
holds and  long  annuities,  there  to  effect  the  general  purposes  of 
the  testator's  bounty  towards  all  the  legatees,  the  Court  of 
Chancery  directs  the  property  of  a  wasting  nature  to  be  sold  and 
invested  in  permanent  security,  to  the  interest  of  which,  when  so 
invested,  the  legatee  for  life  will  be  entitled.  But  although  this 
rule  is  founded  on  the  assumed  primA  facie  intention  of  the 
testator,  it  must,  of  course,  yield  to  a  contrary  intention,  if  clearly 
expressed,  or  to  be  collected  from  the  context  of  the  will,  that 
the  property  shall  be  enjoyed  in  specie.  In  referring  to  the  cases 
cited  in  this  subdivision,  it  will  be  seen  that  Judges  have  felt 
more  or  less  difficulty  in  discovering  this  intention,  and  for  the 
evidence  of  which  they  have  gradually  relaxed  in  the  strictness 
of  their  requirements;  so  that,  now,  in  doubtful  cases,  the  Courts 
lean  to  the  inference  of  intention  that  the  tenant  for  life  should 
enjoy  the  income  of  the  residuary  estate  as  the  testator  himself 
did  up  to  the  period  of  his  death.  In  the  case  of  Hbwee  v. 
Hinves  (z).  Sir  James  Wigramj  V.  C,  noticed  the  gradual 
relaxation  of  the  rule  established  by  Howe  v.  Earl  of  Dart" 
mouth  {a\  and  observed,  that,  with  few  exceptions,  the  Court  ^ 

had,  in  later  cases,  leant  against  conversion,  as  strongly  as  was 
consistent  with  the  supposition  that  the  rule  was  well  founded ; 
and  his  Honor,  in  the  course  of  his  judgment,  cites  those  cases. 

,  In  Akock  v.  Shper  (b),  the  testator  gave  his  residuary  estate  to 
trustees  upon  trust  to  permit  his  wife  to  receive  the  rents,  profits, 

(y)  MS.  (a)  7  Vet.  187. 

(z)  3  Hare,  611.  (h)  2  Myl.  &  E.  699. 
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OTinteraiton    dividends  and  annual  proceeds  thereof  daring  her  life  for  her 
'"""'^"^  separate  use,  and,  after  the  death  of  his  wife,  he  directs  his 

trustees  to  sell  his  freehold  house  in  Orfard-street,  and  also  his 
leasehold  houses  by  auction.  Part  of  the  testator's  estate  con- 
sisted of  long  annuities ;  and,  upon  the  question  by  the  legatees 
in  remainder  whether  the  widow  was  to  enjoy  the  interest  of  the 
long  annuities  in  specie  during  her  life,  or  whether  they  were  to 
be  sold,  and  the  produce  invested  in  three  per  cents.,  Sir  John 
Leach,  M.  R.  held,  upon  the  construction  of  the  whole  will,  that 
it  was  the  testator's  intention  that  the  widow  should  enjoy  the 
dividends  of  the  long  annuities  in  specie.  The  case  of  Aloock  t. 
Shper  was  preceded  by  Collins  v*  CoJUns  (c),  in  which  the  lease- 
holds were  held  to  be  enjoyed  in  specie.  The  cases  of  Pickering 
V.  JEHekering  (d),  Goodenough  v.  TVemamondo  (dd),  Fauphan  v. 
Buck  (e)f  Harvey  v.  Harvey  (/),  Daniel  v.  Warren  (g),  Oakes  v. 
Sirachey  (A),  Hinves  v.  HSnves  (t).  Cape  v.  Beni  (j).  Pickup  v. 
Atkinson  (A),  James  v.  Gammon  (2),  and  Hubbard  y.  Young  (m)  have 
successively  determined  in  fistvour  of  enjoyment  by  the  tenant  for 
life  in  specie.  In  Smith  v.  Pugh  (n),  Sir  L.  ShadweU,  V.  C,  held 
the  gift  of  the  residue  general,  and  not  to  be  enjoyed  in  specie. 

Sect.  XIV.  Of  interest  on  annuities. 

Annuities,  as  observed  in  the  beginning  of  the  present  chapter, 
where  no  time  of  payment  is  mentioned  by  the  testator,  are 
considered  as  commencing  from  the  death  of  the  testator;  and, 
consequendy,  the  first  payment  will  be  due  at  the  end  of  the 
year  frx>m  that  event;  %  therefore,  it  be  not  made  then,  interest, 
in  those  cases  wherein  it  is  allowed  at  all,  must  be  computed 
firom  that  period.  But  when  annuities  given  by  will  have  not 
been  duly  paid,  so  that  considerable  arrears  have  accrued,  and 
application  has  been  made  to  the  Court  of  Chancery  for  interest 
upon  them,  the  Court  has  generally  refused  the  appUcation ;  yet 
if  the  person  charged  with  the  payment  of  the  annuity,  has  at 
law  incurred  a  forfeiture  by  non-payment,  against  which  he  is 
obliged  to  seek  relief  in  equity,  it  seems  that  no  assistance  will  be 
given  him  by  the  Court,  except  upon  the  terms  of  his  doing 

(c)  2  Mjl.  k  K.  70S.  (0  3  Hare,  609. 

Id)  4  My  I.  &Cr.  289.  O)  ^  Hsre,  24. 

(lU)  2  Beav.  512.  (A)  4  Hare,  624. 

(«)  I  Pha.  75.  (0  15  Law  J.,  N.  S.  217. 

{/)  5Bcav.  184.  (m)  11  Jur.  177. 

(g)  2  Yo.  &  Coll.  (C),  290.  (n)  6  Jur.  701  ;  see  also  Johuon 

(A)  13  Sim.  414.  r.  Johnaon,  2  CoU.  (C),  441. 
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equity ;  viz.  by  consenting  to  pay  the  grantee  of  the  annuity  the  of  interest  on 
arreaiB  due,  with  interest  annuities. 

Thus  in  Ferrers  v.  Ferrers  (m),  the  Countess  Dowager  of 
Ferrers  was,  by  settlement  and  will  of  her  late  husband,  entitled 
to  a  jointure  estate  of  1,0002.  a  year,  but  was  kept  out  of  pos- 
session by  fFashinffton,  the  son  of  Earl  Robert^  her  late  husband, 
by  a  former  wife.  The  Countess  insisted  upon  the  arrears  and 
interest  from  the  death  of  her  husband,  comparing  it  to  the  case 
of  arrears  of  an  annuity,  or  a  rent-charge,  which  are  decreed  to 
be  paid  with  interest.  But  Lord  TcJbotf  C,  siud,  **  The  arrears 
of  an  annuity  or  rent-chaige  are  never  decreed  to  be  paid  with 
interest,  but  where  the  sum  is  certain  and  fixed;  and  idso  where 
there  is  either  a  clause  of  entry  or  nomine  pcence^  or  some  penalty 
upon  the  grantor,  which  he  must  undergo,  if  the  grantee  sued  at 
law,  and  which  would  oblige  him  to  come  into  this  Court  for 
relief;  which  the  Court  will  not  grant,  but  upon  equal  terms, 
and  those  can  be  no  other,  but  decreeing  the  grantor  to  pay  the 
arrears,  with  interest  for  the  time,  during  which  the  payment 
was  withheld:  but  interest  for  the  rents  and  profits  of  an  estate 
was  never  decreed  yet,  the  sum  being  entirely  uncertain  :  and 
though  it  may  be  said  that  the  lady  is  entitled  to  an  estate  of 
1,000^  a  year,  yet  that  is  not  sufficiendy  certain,  being  only 
the  perception  of  the  profits  of  an  estate,  which  are  not  to  be 
paid  at  any  certain  time,  but  only  as  the  tenants  of  the  land 
bring  them  in,  some  at  one  time,  some  at  another." 

Again,  in .  Batten  v.  Earrdey  (n),  a  testator  bequeathed  an 
annuity  of  20/.  to  J.  S,  for  life,  payable  out  of  the  personal  estate, 
quarterly.  The  annuity  was  three  years  in  arrear,  and  J.  S. 
claimed  interest  upon  the  arrears:  but  the  Court  said,  that  this 
was  only  allowed  where  there  were  great  arrears,  and  that  it  was 
not  usual  to  compute  interest  for  so  small  a  sum. 

It  seems  immaterial,  whether  the  annuity  or  rent-charge  be 
^ven  by  will  or  secured  by  deed. 

Thus  in  an  anonymous  case  (o)  exceptions  were  made  by  the 
representative  of  Mrs.  Cfuidat  to  the  Master*s  report,  for  not 
allowing  interest  for  arrears  of  her  jointure :  and  Lord  Hard- 
wicke,  C,  said,  **  The  rule  of  the  Court  for  allowing  interest  for 
arrears  of  a  jointure  is  not  general,  but  the  Court  will  expect 
a  special  case ;  as  the  being  obliged  to  borrow  money,  and  to 
pay  interest  for  it,  and  then  the  Court  will  give  interest  from  a 


(m)  Forr.  2.  Pickering,  9  Sim.  176. 

(ii)  2  P.  Wmi.  163;  Stamper  v.         (p)  2  Yes.  len.  662. 
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Of  interest  on    reasonable  time,  but  this  not  being  within  the  decree,  nor  within 
•nnnitiei.         ^j^^  reason  of  those  cases,  I  will  not  allow  it." 

In  Rcbinson  v.  Cumndng  (p),  the  defendant  took  an  exception 
to  the  Master's  report,  because  the  Master  had  not  allowed  him 
any  interest  on  two  years  and  a  halTs  arrears  of  an  annuity, 
which  hp  had  purchased  of  the  testator,  Mr.  Sheffield.  It  was 
a  grant  of  an  annuity  by  way  of  mortgage,  and  a  power  to  the 
annuitant  to  enter  in  case  of  arrears,  and  to  hold  till  he  was 
satisfied  all  arrears,  costs,  and  damages;  but  the  annuitant  had 
not  entered  for  default  of  payment  Lord  Hardunche,  C,  over- 
ruled the  exception,  observing,  ^'  There  is  no  instance  where 
the  Court  has  ever  allowed  interest  upon  the  arrears  of  such  an 
annuity ;  if,  indeed,  the  annuitant  had  entered  and  been  in  pos- 
session of  the  estate  charged  with  it,  the  Court  would  not  have 
obliged  him  to  have  quitted  the  possession,  unless  the  grantor 
had  agreed  to  alloiY  him  interest  for  the  arrears  of  this  annuity 
down  to  the  day." 

In  Newman  y.  Auhng  {q)y  a  bill  was  filed  for  the  arrears  of  an 
anuuity  of  30/.  given  to  the  plaintiff  and  her  late  husband,  by 
her  late  father,  during  the  lives  of  her  father  and  mother,  and 
the  life  of  the  survivor:  and  he  secured  it  by  bond.  The 
defendant  was  devisee  of  the  real  and  personal  estate  of  the  donor. 
Lord  Hardwicke,  C,  decreed  an  account  of  the  arrears,  which 
were  due  ever  since  the  year  1741,  and  interest  at  four  per  cenL^ 
to  be  computed  firom  the  end  of  each  hal^year;  and  said,  *'as 
this  was  given  by  way  of  maintenance,  and  a  bond  with  a  penalty 
for  securing  the  payment,  the  plaintiff  was  clearly  entitled  to 
interest  upon  the  arrears ;  for  the  Court  had  gone  farther  where 
an  annuity  had  been  given  for  maintenance  (r),  ^nd  decreed 
interest,  though  it  was  only  a  bare  simple  grant  of  an  annuity, 
without  any  power  of  entering,  if  charged  upon  real  estate,  and 
in  arrear,  or  if  secured  upon  a  penal^  to  enforce  the  payment  out 
of  personal  estate." 

In  Tew  V.  Winterton  («),  WHUam  Bacon  Foster^  in  contempla- 
tion of  a  marriage  with  Francee  Pewterer,  entered  into  a  bond, 
bearing  date  the  20th  of  February,  1780,  in  the  penalty  of 
10,000^1  conditioned  that  he  should,  as  soon  as  conveniently 
might  be,  convey  sufficient  fi'eehold  or  copyhold  estates,  in 
trust  to  raise  and  pay  to  Frances,  in  case  she  survived  him,  for 


(/i)  2  Atk.  41 1 .  tions  in  the  next  case. 

Iq)  8  Atk.  579.  («)  3  Bro.  C.  C.  498 ;  1  Vei.  jun 

(r)  See  Lord  Thurlaw'a  obsenra-      461,  S,  C 
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life,  a  clear  annuity  of  6001  in  full  satisfaction  and  b£kr  of  or  interest  on 

do\?er,  &c.     By  a  memorandum  subscribed  to  the  bond,  and  "*""'^"' 

signed  by  Frances^  she  declared  that  she  freely  accepted  the 

said  jointure  in  full  bar  and  satisfaction  of  dower  and  thirds* 

On  the  23rd  of  February^  the  marriage  took  place ;  and  on  the 

15th  of  jipril  following,  fF.  B.  Foster  died.    There  being  twelve 

years  arrears  of  the  annuity  due,  amounting   to   7,20021,  the 

question  was,  whether  Frances  was  entitled  to  interest  upon  the 

arrears;  and  it  was  stated  that  she  had  been  obliged  to  borrow 

money  for  her  subsistence,  during  the  time  such  arrear  was  run, 

for  which  money  so  borrowed  she  had  paid  interest;  and  that 

the  funds,  out  of  which  she  was   entitled  to   the  arrears,  had 

been  actually  carrying  interest  during   the  whole   time.     But 

Lord  Thurhwy  C,  said,  that  if  he  were  entitled  to  give  interest, 

he  must  look  into  the  cases  for  a  ground  upon  which  to  do  so. 

That  the  Court  had  never  given  interest,  but  where  there  had 

been  some  ground,  from  whence  it  could  gather  that  there  was 

a  contract  between  the  parties  that  interest  should  be  paid ;  the 

ground  from  compassion  was  too  loose  and  indistinct.    That  the 

reasons  for  giving  interest  could  not  turn  on  the  fact,  whether 

the  party  vras  or  was  not  in  distress.     That  the  annuity  being 

intended  as  a  maintenance,  was  not  in  all  cases  a  ground  for  its 

carrying  interest:  to  take  up  the  consideration  in  that  way  would 

be  too  much.     That  where  trustees  were  bound  to  make  regular 

payments,  and  had  kept  money  in  hand,  the  Court  had  given 

interest   His  Lordship,  therefore,  ordered  the  arrears  only  of  the 

annuity  to  be  paid. 

But  when  annuities  are  secured  by  bond,  no  more  interest  can 
be  recovered  than  what,  with  the  arrearo  due,  do  not  exceed  the 
penalty  of  the  obligation :  because  the  amount  of  the  penalty  is 
considered  the  whole  of  the  debt  both  at  law  and  in  equity  {t\ 

In  the  case  of  The  Drapers^  Company  v.  Davis  {u\  set  down  to 
be  heard  upon  the  Master's  report,  in  1741,  Lord  Hardwiche 
allowed  interest  upon  the  arrears  of  an  annuity,  from  the  con- 
firmation of  the  report,  which  was  in  the  year  1713,  in  frivour 
of  the  annuitant's  representative ;  and  said,  that  the  Court  often 
decreed  interest  fit)m  the  time  the  demand  was  liquidated, 
although  the  debt  did  not  carry  interest  in  its  own  nature.  In 
Creuze  v.  Lowth  {t)\  the  Lords  Commissioners  were  of  the  same 


(/)  3  Bro.  C.  C.  489;  Dick.  Rep.  (u)  2  Atk.  211. 

305,  408,  614;  5  Yes.  jun.  329 ;  6  (v)  4  Bro.  C.  C.  157. 

Yes.  Jan.  411. 

VOL.   IL  D  D 
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As  to  the  rate  opinion,  and  considered  the  case  of  the  Attorney  Oeneral  v.  The 
ofmtereit.  Brewers^  Ccmpcuny  (x\  then  cited,  as  in  point  But  the  order 
of  the  Lords  Commissionera,  allowing  interest  upon  the  orreara 
of  annuities  and  legacies,  fiom  the  confirmation  of  the  Master's 
report,  being  afterwards  reviewed  by  Lord  Loughbarough^  C,  he 
reversed  it  upon  great  consideration,  observing,  that  debts  or 
demands,  not  carrying  interest  in  their  nature,  were  not  altered 
in  that  respect  by  the  confirmation  of  a  Master's  rep<Mt(y). 

So,  in  MelHsh  v.  MeBUh  (z\  interest  was  refiised  upon  arrears 
of  maintenance. 

Sect.  XY .  Of  the  rate  or  quantum  of  interest  allowed 
on  legacies*;  and  herein,  of  legacies  in  colonial 
currency. 

Af^T^  tw  "^^  "^^  which  the  Court  of  Chancery  has  adopted  in  refpjA 
on  legatM.  to  the  rate  or  quantum  of  interest  to  be  allowed  upon  legacies, 
when  the  amount  of  it  has  not  been  ascertained  by  the  testator, 
and  the  legacies  have  not  been  paid  for  a  considerable  time  after 
they  became  due,  has  not  been  at  all  times  steady  and  uniform. 
A  distinction  has  been  made,  when  the  legacies  were  chaiged 
upibn  land,  and  when  payable  out  of  the  personal  estate  only. 
In  th^  first  case,  the  Court  has  allowed  four,  and  in  the  second, 
five  per  cent  interest  (a).  But  the  Court  has  of  late  exploded 
the  distinction,  and  Jaid  down  the  rule  generaOy^  to  allow  no 
more  than  {oxaper  cent,  without  making  any  difierenoe,  whether 
the  legjBiCj  were  charged  upon  lands  or  personal  estate  (ft).  To 
this  efiect  Jjord  Hardwicke  laid  down  the  rule  in  GviUam  v. 
Holland  {c\Beckfard  v.  2Vftm((Q,and  Wood  v.  Briant{e)\  as 
did  Lord  Eldan  in  Sitwett  v.  Bernard  (f).  In  JVeves  v.  Towns- 
hend  {g\  Lord  Tkurlow  laid  down  the  modem  rule,  as  above 
stated,  and  said,  that  it  was  not  to  be  varied,  except  under  special 
circumstances  (A). 


(«)  1  P.  Wma.  876. 

(y)  2  Yes.  jon.  157 1  also  1  Dick, 
ttep.  139, 178,  S.  P. 

{z)  14Ve8.516. 

(a)  iSkoyij/eny.  Seawen^  1  Yes.  sen. 
d9;  DetUtm  y.  SkeOard^  2  lb.  289; 
Sry^ni  v.  Speke,  1  lb.  171 ;  TVtm- 
lestaum  y«  CoU^  lb.  277 ;  Moore  ▼. 
Moore^  3  Atk.  402. 

(h)  As  to  the  rate  of  interest 
allowed  hj  the  Court  of  Chancery  in 


Ireland  on  legacies,  see  Xesfie  t. 
Lediey  1  Lloyd  &  Qould,  1 ;  PwreeU 
V.  PurcdL,  2  Dru.  &  W.  217 ;  Pepper 
V.  Bloomfield,  3  Id.  499. 

(c)  2  Atk.  343. 

(d)  1  Yes.  sen.  311. 

(e)  2  Atk.  623. 
(/)  6  Yes.  543. 

(g)  1  Bro.  C.  C.  384. 
(A)  See  also  Boeke  v.  Hart,  11 
Yes.  58. 
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An  executor  making  use  of  the  money  himself  (t'X  or  neglecting  Astothenteof 
to  lay  it  out  for  the  benefit  of  the  estate,  there  being  an  express  "'*^'^^^ 
direction  that  he  should  lay  out  the  property  to  accumulate  (k\ 
have  been  considered  such  special  circumstances. 

It  seems  to  have  been  the  rule  of  the  Court,  at  one  periidd,  to 
have  allowed  the  rate  of  interest  to  be  governed  by  that  which 
was  permitted  in  the  country  where  the  person  resided ;  and  the 
funds  were  invested  at  the  time  of  making  the  wiU.  But  this 
rule  was  shaken  by  the  decision  of  Lord  Alvankyf  in  Malcolm 
V.  Mcarfm  (I),  upon  the  principle,  that  the  property  is  presumed 
to  come  into  the  hands  of  the  executors  withhi  a  year  after  the 
testator's  death ;  after  which  period  the  executors  are  supposed 
to  be  able  to  make  no  more  interest  upon  the  capital  than  font 
per  cent 

The  case  above-mentioned  was  to  the  following  efiect:— 

Patrick  Makolniy  late  of  the  island  of  Antiffua^  bequeathed 
to  his  sister  the  interest  of  l,000iL  steriing  for  life,  and  at  her 
death,  that  principal  sum  to  be  equally  divided  between  the 
plaintifls,  the  Afakobns.  He  also  gave  to  the  children  of  Mn 
John  Olasif  deceased,  and  the  children  of  Mrs.  Lyony  the  interest 
of  1,500/1  for  life,  to  be  equally  divided  between  them,  and  at 
their  decease,  the  same  to  be  divided  between  the  grandchildren 
of  each,  John  Obas  and  Mrs.  Lyon;  and  appointed  the  defend-^ 
ants  and  others  executors.  The  question  was,  what  rate  of 
interest  should  be  aUowed  upon  these  legacies?  and  Lord 
Ahanky^  M»  R.,  after  adverting  to  the  prior  cases  (m),  as  con- 
flicting, observed;  '*If  the  matter  were  te»  wtegrOy  I  think  there 
18  no  reason  for  giving  more  than  the  usual  interest  given  by  the 
Court  What  is  the  ground  upon  which  the  Court  gives  four 
per  cent,  interest?  that  the  fund  is  supposed  in  the  course  of 
the  year  to  come  into  the  hands  of  the  executor,  and  that  the 
executor  can  make  four  pet  cent  of  it  here.  If  it  was  made  out 
indeed,  that  the  fund  Was  abroad,  and  greater  interest  made,  it 
might  bd  otherwise.  But  I  am  rather  disposed  to  postpone  the 
decision  of  this  point**  The  reporter  adds,  that  hb  Honoi^ 
ttfterwards  decreed  the  interest  to  be  at  four  per  cent 

The  case  of  Raymond  v.  Brodbdt  (n),  which  may  seem  to 
militate  against  the  last  decision,  was  decided  by  Lord  Lough^ 

(0  Bate  T.  ScaUiu,  12  Yes. 402;         (Q  3Bro.  C.  C. 50. 
MoOey  T.  Ward,  11  lb.  581.  (m)  Also  cited  by  Sir  W,  Omni 

(k)  Rc^had  V.  Boehm,   11  Yes.      inhia jvidgment of  Bourker.Ricketit, 
92 ;  Domfard  y.  'Damford^  12  lb.      stated  at  length,  infra,  p.  1351. 
127.  (n)  5  Yes.  109. 
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As  to  the  nt«  borough  (0)9  upon  its  own  particular  circumstances.  In  that  case^ 
ofintenst.  FrancU  Bigby  Brodbelt  bequeathed  two  sums  of  10,000/.  current 
money  ofJamaicaj  to  trustees,  to  be  placed  in  the  British  funds, 
upon  several  trusts  in  favour  of  his  two  infant  daughters,  Anna 
Maria  and  Jane  Gardner^  and  their  children;  and  declared  that 
his  two  daughters  should  be  maintained  and  educated  for  the 
first  six  months  after  his  death,  at  the  expense  of  his  estate; 
and  that  the  interest  of  their  l^^acies  should  not  be  so  applied 
till  after  the  expiration  of  that  time,  and  appointed  the  defend- 
ant, his  son,  residuary  legatee  and  executor;  and  died  on  the 
9th  of  December^  1795.  The  testator  at  different  times,  prior  to 
and  since  the  date  of  his  will,  made  several  remittances  to 
England,  to  be  invested  in  stock;  which  sums  were  from  time  to 
time  invested  accordingly;  and  at  the  time  of  his  death  amounted 
together  to  the  sum  of  795il  Bank  four  per  cent  annuities,  and 
15,500/1  three  per  cent  consols.  The  bill  was  filed  by  the  two 
daughters,  with  their  husbands,  against  their  brother,  charging 
that  the  plaintifis  were  entitled  to  the  dividends  and  interest 
of  the  two  legacies  of  10,0002.  each,  from  the  testator's  death, 
and  that  the  interest  ought  to  be  computed  according  to  the 
legal  rate  of  interest  in  Jamaica.  The  defendant  stated  by  his 
answer  that  he  had,  since  the  testator's  death,  laid  out,  &c,  for 
the  use  of  the  plaintifis,  his  sisters,  several  sums  of  money  on 
account  of  their  legacies,  which,  he  believed,  amounted  to  a 
laxger  sum  of  money  than  the  interest ;  and  he  submitted  that 
they  were  not  entitled  to  Jamaica  interest,  upon  any  part  of  their 
legacies;  and  that,  according  to  the  true  construction  of  the  will, 
the  amount  of  the  current  money,  which  was  invested  in  the 
15,500il  three  per  cent  consols,  and  795il  Bank  four  per  cent 
annuities,  was  to  be  considered  as  applied  in  part  payment 
and  satis&ction  of  the  two  legacies  of  10,000il  each;  there- 
fore, the  stock  ought  to  be  received  in  part  satisfaction  of  the 
legacies  as  and  for  the  sum  of  16,377/.  7«.  6d.  Jamaica  cur- 
rency ;  being  the  amount  of  the  current  money,  which  was  laid 
cut  in  the  purchase  of  such  stock.  Lord  Loughborough^  C,  said, 
**  The  two  daughters  must  be  maintained  for  six  months  at  the 
^expense  of  the  estate.  That  is  directed  expressly.  The  compu- 
tation of  interest  will  be  upon  the  10,000/.  Jamaica  currency 
from  the  death  of  the  testator^  till  the  time  of  the  investment; 
and  the  dividends  will  go  pro  tanto  in  payment  of  that  They 
do  not  take  the  stock ;  but  the  stock  stands  as  a  security  for  the 

(f/)  Afterwards  created  Earl  Boss1yn» 
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completion  of  the  investment  Antecedent  to  the  time  the  in-  Af  to  Um  nte 
vestment  is  completed,  the  dividends  are  the  executor's:  but  he  o^n>t««8t. 
jnu3t  answer  Jamaica  interest  till  the  investment  is  completed. 
The  cases  {p)  referred  to  have  no  relation  to  this ;  v^hich  is  dis« 
tinct  and  specifip.  He  directs  lO^OOOiL  currency  to  be  remitted, 
to  be  invested.  Suppose  it  had  been  paid  the  first  day  after  his 
death.  They  must  remit  it  here :  but  if  they  execute  it  puno 
tually,  and  remit  it  the  first  day,  firom  the  death  to  the  payment 
of  the  bill,  they  have  the  exchange :  Suppose  the  remittance  is 
not  made  till  a  year  after  tbe  death,  then  the  tmst  reposed  in 
Jamaica  upon  his  executors  is  not  discharged,  until  the  legacy  is 
paid,  with  interest,  according  to  the  course  of  Jamaica.  The 
Master  must  inquire  what  sum  of  money  would  have  been  neces* 
sary  to  have  been  invested  in  the  three  per  cents,  to  have  paid 
10,000il  currency  to  each  of  the  legatees  at  the  time  of  the  testa- 
tor's death;  and  compute  what  is  due  to  the  plaintifis  upon  their 
legacies,  with  interest,  accordin^^  to  such  currency,  to  the  time 
the  whole  investment  is  made  upon  such  sum,  as  the  .Master  shall 
find  would  have  been  necessary  for  the  investment  An  account 
must  be  taken  of  what  has  been  laid  out  for  the  maintenance  of 
the  plaintifis  since  the  expiration  of  the  first  six  months  after  the 
death  of  the  testator ;  during  which  they  were  maintained,  and 
were  entitled  to  be  maintained,  at  the  expense  of  the  estate.  All 
parties  must  have  their  costs"  (;). 

The  general  rule,  as  laid  down  by  Lord  Ahanky,  in  Malcolm 
V.  Martin^  has  been  recognized  and  confirmed  by  Sir  WtOiam 
Grantf  in  the  case  of  Baurke  v.  Ricketts  (r).    In  that  case  George 
Robert  Gordon,  by  will,  in  1799,  bequeathed  to  each  of  the  sons 
of  his  daughter,  Marg  Bourhcy  who  were  or  might  be  living  at 
the  time  of  his  decease  (except  the  son  named  as  one  of  his 
residuary  legatees),  the  sum  of  3,000il  current  money  o{  Jamaica; 
and  he  gave  to  each  of  his  granddaughters,  the  plaintifis,  (naming 
them),  1,400Z.  current  money  of  Jamaica  ;  and  he  also  bequeathed 
to  all  and  every  other  the  children  of  his  said  daughter,  who  then 
were  or  might  be  bom,  and  living  at  the  time  of  his  decease, 
1,4002.  current  money  of  Jamaica^  unto  each  of  them;  which 
aforesaid  sums  he  thereby  directed  to  be  pud  unto  all  of  them, 
or  their  order,  or  legal  appointment,  his  aforesaid  grandchildren, 


(/>)    Roberts    v.   Pocockj    supra;  ment  upon  thejudgment  of  the  above 

Stiqjleion  v.  Conicay,  I  Ves.  sen.  427 ;  case  in  Bourke  y.  Ricketts^  10  Yea, 

Malcolm  v.  Martin,  supra.  332. 

(q)  See  Sir  WUliam  Grofd's  com-  (r)  10  Ves.  330, 
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As  to  tlie  nto  as  soon  as  the  aforesaid  different  sums  shonld  bo  raised  and  paid 
qfint»re»t^  ^^^  ^f  \^  estate,  mitde  subject  and  liable  to  die  paying  all  his 
debtSi  £^  He  gav^  other  legacies,  and  disposed  of  the  residue 
of  his  real  and  personal  estate.  The  testator  died  on  the  24th 
of  December f  1799.  Four  of  his  executors  proved  the  will  in 
Jamaica;  and  it  was  also  proved  in  this  country  by  the  fifth 
executor,  residing  here*  The  assets  in  each  country  were  ample. 
By  the  decree,  pronounced  by  the  Master  of  the  Rolls,  upon  the 
bill  of  the  grandchildren,  the  usual  directions  were  given  for 
taking  the  accounts,  &c. ;  and,  that  the  Master  should  compute 
interest  upon  the  l^acies  from  the  end  of  one  year  from  the 
death  of  die  testator,  after  the  rate  of  four  fer  cmL  per  omiicM, 
unless  any  other  time  of  payment  or  rate  of  interest  was 
appointed  by  the  will,  &c.  llie  plaindfis  presented  a  petitioa  of 
rehearing,  on  the  ground,  that  they  were  entitled  to  interest,  at 
the  rate  of  six  per  cent ;  being  the  l^al  rate  of  interest  in 
Jamaicoy  where  the  testator  died.  But  Sir  JViUiam  Grant,  M«  R., 
rejected  the  petition,  observing,  **  This  petition  of  rehearing  is 
presented  upon  the  ground,  that  the  decree  directed  interest  at 
four  per  cent^  only.  The  testator  gave  l^^es  in  the  currency 
of  Jamaica^  where  he  resided ;  and  it  is  contended,  that  they 
ought  to  carry  Jamaica  interest  He  had  personal  property  hi 
JSnffland,  an(l  in  Jamaica;  and  he  appointed  EngUA  and 
Jamaica  executors.  It  does  not  appear  that  the  JSnfftieh  executor 
}ias  received  any  remittance  since  the  testator's  death.  The 
legatees  might  have  sued  either  the  Jamaica  executors  in  Jamudca, 
or  the  MngJieh  executor  in  England.  They  have  preferred  the 
latter,  and  to  take  payment  out  of  the  English  ftmd  Therefore, 
I  think,  they  cannot  have  Jamaica  interest.  I  should  think  so, 
even  if  some  part  of  the  property  had  been  remitted  here.  ~  The 
prii:^ciple,  upon  which  interest  is  computed  upon  legacies,  from  a 
year  aftpr  the  death  of  the  testator,  is  the  presumption,  that  the 
property  is  got  in  at  that  time,  and  is  making  interest  I  cannot 
presume,  th^t  tl^e  English  executors  made  Jamaica  interest ;  or, 
that  the  prqperty  in  the  hands  of  the  executor  in  England  is 
carrying  Jar^uxica  interest  The  authorities  are  not  uniform.  In 
Saunders  v,  Dpalfe  («),  it  appears  by  the  registrar's  book,  that 
Jamaica  interest  yrafi  given.  The  main  point  contended  was, 
whether  the  legacy  should  be  in  Jamaica  or  English  currency. 
The  testator  had  prqperty  in  both  countries.  Lord  Hardwicke 
gave  Jamaica  interest ;  but  in  Stapleton  v.  Conway  (t),  a  subse- 


(«)  2  Atk.  465.  (t)  1  Yes.  sen.  427. 
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qoent  case,  eight  yean  afterwards,  he  appears  to  have  entertained  Af  to  the  nt^ 

a  difierent  opinion.    In   Fienon  v.   Garnet  (u),  befiwe  Lord  o^"»«^ 

Ket^on,  one  question  was,  whether  the  payment  was  to  be  in 

Engluk  or  Iri$h  currency ;  and  though  it  does  not  appear  by  the 

report,  it  is  well  known,  Lord  Kenyan  gave  four  per  eenL  (x). 

In  Mtdoobn  v.  Martin  (y),  this  point  was  directly  considered  'by 

Lord  Ahaxky.    It  was  not  argued  either  in  Pienon  v.  Cramei, 

or  Saunders  v.  Drake.    In  Raymond  v.  BrodbeU^  the  case  before 

Lord  Ahanky  was  cited  as  decisive  of  the  point.    Lord  Eoe^fU 

does  not  disapprove  Lord^&anZ^s  decision ;  but  gives  the  reasons 

for  his  opinion,  that  under  the  circumstances  of  the  case  before 

him,  Jamaica  interest  should  be  given.    It  is  very  clear.  Lord 

Boisfyn  did  not  mean  to  lay  down  any  general  rule.     All  the 

arguments  in  that  case  turned  upon  the  particular  circumstances; 

especially  the  ai^;ument  of  the  present  Lord  Chancellor,  then 

Attorney  General,  that  Jamaica  interest  ought  to  run  on  to  the 

time  of  payment:  the  property  having  been  in  Jamaiea  some 

time;  and,  while  there,  carrying  Jamaiea  interest;  and  having 

been  remitted  upon  advantageous  terms  in  the  course  of  exchange^ 

giving  a  profit,  at  least  equal  to  Jamaica  interest.    Lord  Bioeetyn 

does  not  appear  to  me  to  have  in  any  manner  overruled  Lcvd 

Ahoa$dmf%  decision,  but  rather  to  have  confirmed  it" 

The  principle  of  the  above  rule,  as  founded  in  consideration  of 
die  conveniency  of  the  parties,  with  a  view  to  the  rate  of  interest 
at  which  money  can  be  reasonably  obtained,  accounts  for  those 
instances  which  have  oecuned  since  the  commencement  of  the 
modem  rulsf  and  which  may  hereafter  arise,  wherein  interest  has 
been  or  may  be  allowed  at  a  greater  rate  than  four  fer  cent.  In 
Bicledan  v.  Narthcote^  Lord  Hardwieke  allowed  interest  to  the 
legatees  at  four  and  a  half  per  cenLy  and  assigned  the  reason  for 
so  doing,  that  the  interest  of  the  money  had  altered  within  the 
two  preceding  yean,  m<Hrtgages  then  being  at  4d.  \0e.  and  several 
at  five  per  cent.  But  this  rule  of  the  Court  only  applies  to  cases, 
where  no  interest  is  provided  or  given  by  the  testator;  for  if  he 
have  the  power  to  give  legal  interest,  and  does  so,  or  if  he  give 
interest  at  a  less  rate  than  four  per  cent,  the  Court  cannot  reduce 
or  augment  it,  even  in  the  instance  of  children's  portions  (z). 

In  Andreme  v.  Gearye  (a\  interest  at  4tLper  cent,  was  directed  to 
be  computed  on  advancements  made  by  the  father  to  his  children. 


(u)  2  Bro.  C.  C.  38.  (z)  Suprn,  p.  1261. 

(x)  2  lb.  53.  (a)  3  Sim.  393. 

(y)  Suproj  p.  1349. 
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As  to  the  rate  from  the  time  when  the  father's  property  was  divisible  amongst 
of  interest.        them^  the  will  directing  deductions  to  be  made  fix)m  the  children's 
shares  in  respect  of  such  advances. 

Where  as  in  Sutherland  v.  Cooke  {b\  a  will  contains  an  implied 

but  no  express  direction  for  conversion  of  the  property,  and  by 

an  innocent  mistake,  it  has  been  left  upon  the  original  security, 

and  the  income  enjoyed  by  the  tenant  for  life  in  specie,  the 

Court,  upon  the  mistake  being  rectified,  will,  at  its  discretion, 

allow  the  tenant  for  life  interest  at  the  rate  of  AL  per  cent,  per 

annum  upon  the  value  of  the  property,  as  taken  at  the  expiration 

of  one  year  from  the  testator's  death.     Sir  K.  Brucej  V.  C,  in 

that  case  observed,  there  was  no  positive  rule  on  the  subject.     A 

Will  might  be  so  framed  as  to  make  it  the  duty  of  the  Court  to 

consider  the  property  as  laid  out  in  the  SL  per  cents.    But  where 

there  was  no  specific  direction  for  conversion,  and  by  an  innocent 

mistake,  the  property  had  been  left  upon  the  original  security,  he 

was  of  opinion  that  it  had  always  been  considered  competent  to 

the  Court  to  allow  the  tenant  for  life  interest,  at  4iL  per  cent,  and 

his  Honor  thought  that  consbtently  with  Howe  v.  Earl  ofDart* 

mouth  (c),  and  Dimes  v.  Scott  (cf),  he  might  do  it  in  the  present 

case. 

Power  to  A  power  to  chaige  s^  gross  sum  upon  an  estate,  imparts  a  power 

sum  HnplieTa*   ^^  implication  to  chai^  it  with  interest;  it  was  accordingly  held 

power  to  charge  in  KHmurry  v.  Geery  {e\  that  if  a  person  have  power  to  chaige 

land  with  any  sum  not  exceeding  3,0002,  he  may  charge  it  with 

3,00021  and  the  interest  besides ;  for  the  intention  was  to  chaige 

.  the  premises  with  3,000£  principal  money,  and  that  of  coarse 

carried  interest,  for  no  man  would  lend  such  a  sum  on  such 

security,  if  the  law  were  otherwise. 

Interest  com-         It  is  the  practice  of  the  (^ourt  of  Chancery,  as  acknowledged 

res\  reported*    ^^  '^®  ^^^  ^^  Perkyns  V.  BayntoH  (/),  when  subsequent  interest 

clue*  is  directed  to  be  computed  upon  a  mortgage,  to  compute  it  upon 

the  principal  and  interest  before  reported  due ;  but  in  cases  of 
bonds  or  legacies,  upon  the  principal  only.  In  that  case  a  sum  of 
money  was  chaiged  by  will  upon  land,  as  a  reward  for  care 
taken  of  the  testator's  daughter,  who  was  a  lunatic ;  and  Lord 
Tliurhno,  C,  considered  it  as  the  common  case  of  a  legacy,  and 
directed  interest  upon  the  principal  only.     The  reason  of  tliis 


(h)  1  Col.  503.  2  Atk.  354 ;  and  Letois  v.  Freke,  2 

(c)  7  Ves.  137.  Ve<.  jun.  507,  S.  P. 

{([)  4  Russ.  195.  (/)  1  Bro.  C.  C.  574. 

it)  2  Salk.  538 ;  Hall  v.   Carter, 
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distinction  between  mortgages  and  other  debts  and  legacies,  As  to  the  rate 
appears  to  be  this;  in  the  case  of  a  mortgage,  the  mortgagee  has  of''^^«''^' 
a  complete  legal  title,  and  cannot  be  obliged  to  part  with  his 
estate,  before  he  has  been  fully  satisfied  in  all  his  demands ;  but 
general  creditors  and  legatees  have  no  such  lien,  of  which  they 
can  take  advantage. 

But  under  particular  circumstances,  the  Court  will  allow  the  Compoond  in- 
legatee  compound  interest,  as  in  the  case  o^  Raphael  v  Boehm  {g\  ^^  Ull^^ 
wherein  Edward  Bapkaely  of  Madras^  gave  to  each  of  his  executors  sunces. 
1,000  pagodas,  declaring  such  legacies  to  be  in  iull  for  their 
trouble  in  performing  the  duties  of  the  will;  and  that  tiiey 
should  not  have  any  claim  for  commission,  or  derive  any  ad- 
vantage finom  keeping  in  their  possession  any  sums  of  money, 
without  duly  accounting  for  the  legal  interest  thereof  according 
to  the  legal  rate  of  interest  where  they  acted.  The  testator  then 
gave  the  residue  of  his  estate  upon  certain  trusts  for  his  children, 
and  directed  the  interest  of  each  child*s  portion,  or  a  competent 
part  thereof,  to  be  applied  for  the  maintenance  of  such  child; 
and  the  surplus  of  such  interest,  if  any,  to  be  accumulated  for 
the  benefit  of  such  child ;  and  he  du^cted  his  estate  should  be 
remitted  to  England,  and  laid  out  in  the  funds  there,  for  the 
benefit  of  his  children.  The  executor  Boehm,  neglected  to  lay 
out  a  considerable  portion  of  the  testator's  property,  which  was 
remitted  to  him  on  account  of  the  testator's  estate,  and  he  was 
decreed  to  pay  interest  at  five  per  cent  on  all  sums  of  money,  part 
of  the  testator's  estate,  received  by  or  come  to  his  hands  firom  the 
time  he  received  the  same  respectively,  during  the  time  the  same 
continued  in  his  hands ;  the  Master  being  directed  in  such  com- 
putation to  make  half-yearly  rests.  The  object  of  this  direction 
was  to  charge  compouud  interest.  The  balance  of  receipts,  with 
the  interest  calculated  from  the  times  of  payment,  was  struck  at 
the  end  of  the  half-year,  and  that  balance,  so  composed  of  prin- 
cipal and  interest,  was  carried  forward  as  an  item  in  the  account 
producing  interest.  The  neglect  of  the  executor,  in  disobedience 
to  the  special  directions  of  the  testator  for  accumulation,  appean 
to  have  been  the  principal  reason  for  the  decision  (A). 


(g)  1 1  Ve«  92.  v.  Doniford,  12  Ves.  127 ;    Qood^ 

(A)  See  aI:$o  Rocke  v.  Uart,  lb.  58  \      child  v.  Fenton^  3  Yo.  &  Jerv.  481. 
MasUy  v.  Ward^  lb.  t^81 ;  Dorriford 
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CHAPTER  XXI. 

Of  the  construction  ofBeguesta  generaUy. 
Sect.  I.  Of  joint-tenancy. 

Sect.  II.  Of  tenancy  in  common;  where  the  legacy  is 

given  to  two  or  more. 

1. — *^In  equal  shires,^  or  ^*  share  and  share  aUhe^ 
or  a  distinct  **  share^  painted  at 

2.— «  EquaUy  to  be  divided^'  Sfc. 

3. — "  Jointly i^  or  "  in  joint  and  equal  portumsJ* 

4. — *'  To  and  amongst^ 

5. — "  Respectioebf.^ 

6. —  To  two  or  more  when  they  attain  twenty^one. 

7. — fFhere  words  of  survivorship  are  coupled  with 
words  of  tenancy  in  common* 

A. —  The    survivorship    confined   to    testator's 
death. 

1. — Where  ihe  period  of  division  of  the 
fund  was  the  death  of  the  testtOor. 

2. — fFhere  the  period  of  division  was  sub-' 
sequent  to  testator^s  death. 

B. — Where  the  survivorship  confined  to  death 
of  tenant  for  life. 

C.  to  minority  of  legatees. 

D.  — — to  dying  without  issue. 

8. — Exception^  where  the  bequest  construed  a  Joint" 
tenancy^  notwithstanding,  words  of  severance* 

Sect.  III.  Of  the  surviving  of  accruing  shares. 

1* — Where  the  trades  do  not  compose  an  aggr^aJte 
fund. 

2*^-- Where  the  legacies  do  compose  an  aggregate 
fund. 
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Sect.  IV.  Of  Bequests  wherein  "  e^"    was  construed 

"  and ;"  and  "  and  "  constraed  "  or." 

1. — Or  construed  and. 
2. — ^92^  construed  or. 

3. —  Where  the  words  "or,"  and  "and"  Juwe  been 
construed  UterdUy. 

Sect.  Y.  Of  bequests  to  the  separate  use  of  married 

women. 

\.-^Where  the  bequest  has  been  considered  as  gwing 

a  separate  interest 
2.— Where  not. 

Sect.  Y  L  What  words  of  recommendation,  &c.  will  raise 

trusts  by  implication. 

1. — Where  the  recommendation  considered  to  raise 

trusts  by  implication. 
2. — Where  noL 

I. —  When  the  recommendation  not  imperative. 

2. — When  the  property  not  distinctly  ascertameeL 

3. — When  the  objects  not  distinctly  ascertained. 

Sect.  YII.  Of  implied  bequests  generally. 

1. — Instances  o/*sur^Tor8hip  being  implied. 

2. — Instances  wherein  provision  outofafund  is  gioen 

to  a  legatee  until  a  future  events  and  nothing 
further  is   added;  and    bequest  of  the  fund 

implied 
3. — Instances  where  an  ultimate  bequest  is  added,  if 
'  the  event  do  not  happen,  there  being  no  express 

bequest  if  it  do ;  and  bequest  of  the  fund  implied. 
4« — Instances  where  the  fund  is  directed  to  be  paid  to 

an  individual  for  a  partial  purpoee^ybr  the  ben^ 

of  a  third  person,  and  there  is  no  express  gift  of 

tike  surplus. 
5. — Instances  of]xt§  interests  hnpUed 

Sect.  YIII.  Of  the  construction  of  bequests,  where  there 

is  a  mistake  in  the  subject  bequeathed. 

1. —  Of  mistake  in  the  nature  or  quality  of  the  subject 

bequeathed 
%--Qf  mistake  in  the  (quantity  thereof. 
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3. —  Ofmistahe  in  the  name  thereof, 

4. — Mistake  not  corrected  upon  mere  supposition,  but 

0 

must  demonstrably  appear  such, 
5. —  Of  parol  evidence  in, the  above  cases. 

Sect.  IX.  Of  construction  of  bequests  generally. 

I.  First — Rules  of  construction. 
IL  Secondlj. — Cases  in  illustration  of  those  rules. 

I.  —Effect  ought  to  be  given  to  the  whole  will  if 
possible,  so  that  every  word  may  have 
effect,  unless  inconsistent  with  the  general 
intention. 

2. —  The  words  of  the  will  adhered  to  in  instances 
where  a  particular  event  is  overlooked  by 
testator,  for  which  he  would  probably  have 
provided,  had  it  occurred  to  hinu 

3. — Bequest  probably  intended,  but  not  actually 
made. 

4. — Inconsistent  or  repugnant  expressions. 

111.  Thirdly. —  Of  the  construction  of  particular  words 
and  phrases. 

1. —  Of  a  gift  of  interesti  §t?.,  whether  it  carries 

the  principal 
2. — Of  the  bequest  of  annuities. 
3. —  Of  a  gift  of  principal,  whether  it  carries 

arrears  of  interest. 
4. —  Of  a  charge  payable  out  of  rents,  Sfc,  not 

raisable  out  of  corpus  of  estate. 
5. — Of  the  word  legacy. 
^.-^  Of  the  words  "all  my  lands  and  tene- 
ments," whether  they  include  leaseholds. 
7.  — Of  a  bequest  "  to  a  parish  church,^  or  to 

the  "parish," 
8. —  Of  a  legacy  to  a  parent  for  maintenance  of 

her  children. 
9. —  Of  a  bequest  to  a  legatee  to  apprentice  him, 

or  for  his  advancement  in  business,  ^c. 
10. —  Of  a  bequest  to  A.  for  life,  and  after  the 

death  of  A.  and  B.  to  C. 
1 1. —  Ofabequest  to  legatees  "at  the  discretion"©/* 

trustees,  executors,  8fc. 
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1 2- — Of  a  bequest  to  invest  money  "  in  securities  at 

discretion." 
13. —  Of  words  of  reference  "  in  like  manner,"  in 

manner  aforesaid,  §*e. 
1 4 . —  Of  the  "  balance  "  of  an  account  current,       • 
15. —  Of  the  words  *' house  I  live  in  and  garden." 
16. —  Of  the  words  "  appurtenances"  as  applied 

to  a  piece  of  plate,  consisting  of  several 

parts* 
n.— Of  the  ward  "  item." 
18. —  Of  funds  ^^  assigned  or  transferred^  at  a. 

given  period, 
1 9. —  Of  the  effect  of  a  bequest  of  sums  "  due  from 

6.  B.  to  the  testatrix  at  the  time  of  her 

death." 
20. — Of  the  effect  of  a  bequest  "subject  to  certain 

debts." 
21.  —  Of  the  effect  of  a  residuary  bequest  of  per^ 

sonal  estate  upon  trust  funds  impressed 

with  the  character  of  reel  estate. 
22. — Of  the  effect  of  bequest  of  residue  between 

tkrecy  deducting  out  of  the  share  of  one  a 

debt  due  to  testatrix fratn  legatee, 
23. — Of  residuary  bequest  not  an  execution  of  a 

power. 
24. —  Of  the  effect  of  the  words  "  the  principal 

to  devolve   eventually  on  a   residuary 

legatee." 
S5. — Of  the  meaning  of  the  word  •*  fortune,"  in 

reference  to  various  funds  mentioned  in 

will 
26. —  Of  the  bequest  of  monies  arising  from  sale  of 

real  estate, 
27. —  Of  the  construction  of  the  words  "begotten," 

and  "  to  be  begotten." 
28. — Of  legacy  "  to  my  beloved  wife,"  she  liaving 

died  and  testator  married  again* 
29. — Of  the  words  "  last  mentioned  children," 

in  reference  to  three  classes  of  children 

previously  mentioned. 
30. —  Of  bequest  of  money  "at  the   banker*s," 
upon  the  whole  wiU,  a  bequest  of  the  re* 
sidue. 
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Joint-tenancj.  31.— Of  the  words  «  to  be  settled" 

32.— Of  the  word  "  all." 

3S.—0fthe  ward  "  now." 

34, — Of  the  ward  «  from"  agiven  day. 

35. — Of  the  wards  "joint  and  natural  lives." 

Z6.—Ofihe  expression  *'  Holy  orders." 

37. — Of  the  wards  «  to  be  disposed  of  in  a  due 

course  of  administration." 
38. — Where  wards^  strictly  imparting  a  future 
sense^  upon  the  context^  construed  to  mcbide 
the  past 
IV.  Fourthly.— Of  ^tf^«cl  of  recital 


Sect.  L  Of  Joint-tenancy. 

1.  When  l^acies  are  given  to  two  or  more  persons  in  undimded 
9haresy  as  lOOt  «  to  A.  and  J?.,"  or  "  to  the  children  of  C,"  or 
*^  to  A.  and  her  children"  {a\  she  having  children  at  the  date  of 
the  will,  or  the  death  of  the  testator,  the  legatees  will  take  as 
joint-tenants,  there  being  no  words  of  severance. 

Thus,  in  Webster  v.  Wtbster  {b\  a  testator  bfsqueathed  the 
residue  of  his  personal  estate  to  three  persons ;  and  the  question 
was,  whether  they  were  joint-tenants,  or  tenants  in  common? 
Sir  Joseph  JekyU,  M.  R.  said,  that  the  case  being  of  great 
consequence,  he  would  take  time  to  consider  of  it;  and  he 
afterwards  gave  judgment,  that  the  survivor  should  take  the 
whole,  and  retain  it  in  equity,  in  the  same  manner  as  if  it  had 
been  a  grant  at  law. 

So,  in  Cray  v.  W3Us  (e),  a  testatrix  bequeathed  the  surplus  of 
her  personal  estate  to  her  son  Samuel  and  her  daughter  Hannak, 
making  them  executors.  Upon  the  death  o^Hannah^  the  question 
was,  whether,  as  this  was  a  legatory  matter,  and  suable  in  the 
Spiritual  Court,  where  survivorship  would  not  be  allowed,  the 
survivor  should  be  liable  to  account  with  the  representative  of 
the  deceased  executor.  Sir  Joseph  JekyU,  M.  R.  said,  that  a  right 
of  survivorship  was  as  good  as  a  right  by  descent ;  neither  was 
there  anything  unreasonable  or  unequal  in  the  law  *of  joint- 
tenancy,  each  having  an  equal  chaiace  to  survive;    and  the 

(a)  Sutton  v.  Torre^  6  Jut.  234 ;  would  have  conferred  an  absolute  in* 

Be  Witte  V.  De  Witte,  11  Sim.  41;  terestinA.  iry^«ca8e,6Rep.l7b.{ 

Bain  v.  Lescher,  lb.  397,  but  if  there  Buffar  y.  Bradford^  2  Atk.  220. 
were  no  children  of  A.  living  at  the  (b)  2  P.  Wms.  347. 

death  of  the  testator,  the  above  words         (c)  lb,  529. 
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duration  of  all  lives  being  uncertain,  if  either  party  had  an  ill  joiaMeMsoy. 

opinion  of  his  own  life,  he  might  sever  the  joint-tenancy  by  a 

deed  granting  over  a  moiety  in  trust  for  himself;  so  that  survivor* 

ship  could  be  no  hardship  where  either  side  might  at  pleasure 

prevent  it.    To  the  objection  that  in  case  of  a  legacy  given  to 

two  persons  it  should  not  survive,  because  a  legacy  was  recoverable 

in  the  ^iritual  Court,  where  the  rule  of  the  Civil  law  took  place, 

which  rule  was  against  survivorship,  his  Honor  answered,  that  he 

did  not  see  why  a  Court  of  Equity  should,  even  in  the  case  of 

a  legacy,  judge  according  to  the  Civil  law,  but  ought  rather  to 

pursue  the  common  law,  which  was  the  general  law  of  the  land ; 

for  all  legatees  were  volunteers,  and  ou^t  to  stand  or  fall  by  the 

rules  of  the  common  law.     That  if  these  two  joint  residuaiy 

legatees  should  be  taken  as  tenants  in  common,  then,  in  the 

event  of  one  of  them  dying  in  the  life  of  the  testator,  one  moiety 

of  the  personal  estate  would  have  gone  to  the  testator's  next  of 

kin,  according  to  the  Statute  of  Distributions,  which  would 

hardly  be  admitted;  and  his  Honor  accordingly  decided  that 

the  survivor  took  the  whole  {cy 

In  Kiys  V.  Luffhin  {(£)y  Joseph  fFaland  bequeathed  as  follows: 
^'I  give  to  my  sisters  MaryBnd  Sarah  the  residueof  my  personal 
estate."  Mary  LuffUn  survived  her  aster  Sarah,  the  late  wife 
of  the  plaintiff,  and  the  question  was,  whether  Mary  was  entitled 
to  the  whole  of  the  residue  of  the  testator's  personal  estate,  she 
insisting  that  the  bequest  created  a  joint-tenancy;  and  Sir 
Thomas  SeweU,  M.  R.  decided  that  she  was. 

In  Campbell  v.  CampbeU  (e),  Susannah  Hodscn  directed  that 
the  refddue  of  the  money  to  arise  from  the  sale  of  her  real  and 
personal  estate  should  be  divided  into  three  equal  parts;  and  she 
gave  one-third  of  it  unto  and  amongst  the  child  and  children  of 
her  sister  Rose  CampbeU,  that  should  be  living  at  the  time  of  her 
death ;  one  other  third,  unJto  the  child  or  children  of  her  niece 
Elizabeth  Lewinyion,  which  should  be  living  at  the  time  of  her 
decease ;  and  the  remaining  third  unto  and  amonyst  the  children 
of  her  niece  CaAerine  BuUcaz,  which  should  be  living  at  the 
time  of  her  death.    The  question  vtbb,  whether  the  children  of    « 
the  then  fomilies,  and  particularly  the  four  surviving  children  of 
the  Lewmyion  fiunily,  took  their  shares  of  the  residue  as  joint* 
tenants,  or  tenants  in  common.    With  respect  to  the  children  of 
Rose  CampbeU,  Lord  Ahanley,  M.  R.  said,  that  however  the 

4 ^ __^ 

(c)    'See   Bastard    v.     ShMy;     243,  pi.  2 ;  1  Yem.  482, /9.  C. 
Thomas  Jones,  Bep.  130;  and  Lady         (d)  1  Dickens  Bep.  892. 
Short  V.  BWisgdy,  1  £q.  Ca.  Abr.         (e)  4  Bro.  C.  C.  15. 
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Joinutenaoey.  Court  might  formerly  lean  to  the  construction  of  wills  in  fiivour 
"*  of  joint-tenancy,  it  had  for  many  years  past  laid  hold  of  words 
in  favour  of  tenancy  in  common,  and  for  that  purpose  it  had  laid 
hold  of  the  words,  egiazZ/y  ;  share  and  share  aUhe ;  to  and  between  ; 
that  there  was  no  difference  between  those  words  and  ^to  and 
amongst  ^^  and  he  cited  TrundeU  v.  Eames  (f),  wherein  the  latter 
words  were  considered  as  words  of  severance ;  and  his  Lordship 
concluded,  by  observing,  ^'  I  take  the  law,  therefore  to  be,  that 
where  a  legacy  is  given  to  two  or  more  persons,  whether  they 
are  made  executors  or  not,  that  they  are  joint-tenants.  Then  the 
next  question  is,  whether  there  is  anything  here  to  shew  she 
meant  to  introduce  words  of  severance.  She  has  interposed 
words  of  severance  in  the  two  former  cases,  and  has  omitted  to 
do  it  here.  With  respect  to  the  Lewingtons^  it  is  said  she  could 
not  mean  difierently  as  to  these  children  from  what  she  did  as  to 
the  others;  but  I  cannot  follow  that  reasoning:  here  are  no 
words  of  severance.  It  is  said  that  it  is  the  blunder  of  the  clerk ; 
but  it  is  more  essential  to  the  purpose  of  justice,  that  there 
should  be  fixed  rules  of  construction,  than  that  a  Judge  should 
form  conjectures  as  to  the  intent  of  the  testator.  I  am  therefore 
of  opinion,  that  the  words  are  not,  in  this  case,  sufficient  to 
sever  the  intnests,  but  that  it  was  a  joint-tenancy,  and  has 
survived." 

In  Mcrley  v.  Bird  (g),  WUUam  Collins  devised  and  bequeathed 
his  real  and  personal  estate  to  his  daughter,  EtizabeOi,  and  added, 
^'and  eveiy  thing  I  die  possessed  of,  I  give  all  this  to  her  only 
use  and  pleasure  for  ever,  on  condition  that  she  pay  to  the  four 
daughters  of  my  brother,  John  CoUms,  400il  out  of  IQOL  now 
lying  in  the  three  per  cenJts^  Three  of  the  four  daughters 
of  John  CoBxns  died  in  the  testator's  lifetime,  and  after  the 
testatoi^s  death,  the  surviving  daughter,  Martha^  the  wife  of  the 
plaintiff,  filed  the  bill  claiming  the  whole  legacy  of  40021,  and 
Lord  Ahankyy  M.  R.,  observed,  that  the  form  of  the  legacy 
made  no  difference  in  that  case,  it  being  impossible  to  make  the 
least  distinction,  between  a  legacy  to  one  person  upcm  conditi6n 
to  pay  to  four  persons  4002.^  and  a  legacy  of  400/.  to  be  pud  to 
them  by  the  executor;  and  he  decided  that,  there  being  no 
words  of  severance,  it  was  a  joint  legacy,  and  the  whole  interest 
survived  and  'belonged  to  the  plaintifis. 

So,  in  Stuart  v.  Bruce  {h\  Charles  Stuart  bequeathed  thus : 

(/)  Before  Lord  Baihvrsty  11th  (g)  3  Yes.  029. 

Feb.  1773 ;  Reg.  Lib.  fo.  608,  b.  (A)  lb.  632. 
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'^  I  do  constitute  and  appoint  my  daughter  and  son,  bom  of  my  jomt.t«nancy. 
aervant,  Champyy  to  be  my  sole  heirs  and  executors  to  my  estate, 
moveable  and  immoveable,  after  payment  of  all  my  just  and 
lawful  debts."  After  the  death  of  the  son,  an  in&nt  and  intes- 
tate, the  daughter  filed  her  bill  against  the  defendant,  the 
executor,  and  the  question  was,  whether  the  legatees  were 
joint-tenants;  and  Lord  Louffhbcrouffhf  C,  held  the  bequest 
clearly  joint ;  observing^  that,  as  they  were  natural  children,  and 
could  not  succeed  to  each  other,  that  circumstance  was  a  strong 
inducement  to  leave  it  to  them  jointly,  if  the  testator  had 
consulted  how  to  leave  it  to  them  in  the  best  way. 

Again,  in  WMtmore  v.  Trelawney  (t),  Owen  Salisbury  Brereton 
bequeathed  to  his  wife  the  interest  of  his  three  per  cent  consok 
for  life,  (except,  &&),  and  after  her  death  two-thirds  of  the 
interest  of  the  consols  to  General  TVelaumei/  and  his  brother, 
Thomas,  for  their  lives;  and,  after  their  deaths,  to  the  two 
persons  in  possession  of  his  real  estates.  TTunnas  survived  the 
Greneral,  and,  the  widow  of  the  testator  being  dead,  the  question 
was,  whether  ITumas  was  entided  to  the  whole  of  the  two- 
thirds  of  the  interest  by  survivorship.  Lord  £ldon  said,  that 
although  it  was  exceedingly  probable  the  testator  did  not  mean 
survivorship,  yet,  as  he  had  actually  given  in  wor^  creating 
a  joint-tenancy,  which  was  not  severed,  the  whole  must  go  to 
Thanuts. 

The  general  rulC)  upon  which  the  preceding  cases  were 
decided,  was  further  confirmed  by  the  judgment  of  Sir  VFiJUam 
Grants  in  Jackson  v.  Jachsanj  and  by  Lord  Eldon,  upon  appeal 
from  his  Honor's  decree,  the  principle  of  which  his  Lordship 
sanctimied,  while  he  overruled  the  decision  itself  upon  the 
particular  circumstances,  which  amounted  to  a  severance. 

In  the  case  oi  Jackson  v.  JackMon{k\  Paul  Jackson  devised  and 
bequeathed  all  the  residue  of  his  real  and  personal  estate  what- 
soever, (subject  to  the  payment  of  an  annuity  to  his  wife,  and 
the  interest  of  two  legacies  to  his  daughters  during  the  life  of  his 
wife),  to  trustees,  upon  trust  to  permit  his  two  sons,  William 
Jackson  and  CoUingwood  Forsier  Jackson,  to  enter  upon  and 
occupy  his  real  estates,  and  also  his  leasehold  estates,  and  into 
the  several  branches  of  his  trading  business,  and  joindy  to 
manage  and  carry  on  the  same,  under  the  directions  of  the 
trustees,  to  the  best  advantage  during  the  life  of  his  wife ;  and, 
after  her  decease,  upon  trust,  out  of  the  rents  and  profits  of  a 


(i)  6  Ves.  180.  (A)  7  Ves.  536. 

YOL.  n.  B  B 
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Joint-tenancy.  certain  messuage  before  devised,  the  proceeds  of  his  trade,  and 
^  by  sale  or  conversion  of  his  personal  estate,  to  satisfy  the  legacies 
to  his  daughters :  and  the  testator  directed,  that  in  case  his  wife 
sarvived  him  more  than  twelve  months,  his  son  should  not  be 
compelled  to  pay  more  than  40021  during  any  one  year,  towards 
making  up  the  payment  of  his  daughters'  legacies ;  and,  after 
full  payment  of  the  two  legacies  to  his  daughters,  and  all 
interest,  the  testator  directed  all  the  residue  and  remainder  of 
the  said  trust  estates  to  go  and  be  unto  and  for  the  onhf  me  and 
benefit  of  his  said  two  soviSy  WiUiam  Jackson  and  CoUinffwood 
Forster  Jackson^  and  the  survivor  of  them^  their  or  his  heirs^ 
executors^  administrators^  and  assigns  for  ever,  according  to  the 
several  and  respective  natures  and  tenures  of  such  estates;  and 
to  and  for  no  other  use,  intent,  and  purpose  whatsoever;  to 
take  and  hold  his  said  real  estates  and  every  part  thereof,  in 
case  his  said  two  sons  should  survive  him,  as  tenants  in  cammony 
and  not  as  joint-tenants ;  and  he  appointed  the  trustees  exe- 
cutors. After  the  death  of  the  testator,  the  two  sons  carried  on 
the  business  till  the  death  of  William  Jackson^  one  of  the  sons ; 
the  testator's  widow  being  then  dead,  Mary  Jackson^  the  widow 
and  sole  executrix  and  residuary  l^atee  of  WiUiam  Jackson, 
filed  her  bill  against  the  surviving  brother  and  the  trustees,  pray- 
ing to  be  declared  entitled  to  a  moiety  of  the  leasehold  premises, 
stock  and  effects  of  the  partnership  carried  on  by  William  Jackson 
and  his  brother,  and  also  of  the  residue  of  the  personal  estate. 
The  defendant  C,  F.  Jackson,  the  surviving  brother,  submitted 
that  William  Jackson  did  not  take  a  vested  interest  in  the  pre- 
mises, but,  that  if  he  did,  he  took  the  same  as  joint-tenant  with 
him,  the  defendant,  and  that  nothing  was  done  to  sever  the  joint- 
tenancy.  Sir  W,  Grant,  M.  R.,  decided,  that,  upon  the  words  of 
the  residuary  disposition,  there  was  a  joint-tenancy  as  to  the 
personal  estate,  and  he  did  not  see  any  clear  intention  for  a 
tenancy  in  common,  observing,  ^'  I  have  nothing  to  go  upon 
in  putting  any  other  construction  upon  the  words  than  that, 
which  is  their  legal  effect.  It  is  true,  as  it  was  argued,  this 
may  be  somewhat  of  an  absurd  disposition ;  giving  part  of  his 
estate  between  his  sons  as  tenants  in  common,  and  the  residue 
between  them  as  joint-tenants.  As  to  that,  I  can  only  say,  in 
the  one  case  it  is  rational  to  construe  him  to  have  meant,  that 
they  should  take  the  profits,  as  they  accrued;  and  there  is  a 
circumstance,  from  which  it  evidently  appears,  such  was  the 
intention."  His  Honor  xlecreed  that  the  profits  accrued  before 
the  wife's  death,   were   divisible   between   the  sons,  and  be- 
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longed  to  them  as  received  in  their  several  rights;  but  the  joint-teuRncy. 
residue  belonged  to  the  survivor.  It  would  be  just  the  same,  if. 
the  word  "survivor"  was  not  used;  the  words  being  those  of 
joint-tenancy.  Upon  an  appeal  {t)  before  Lord  Eldoriy  against 
the  decree  of  the  Master  of  the  Rolls,  it  was  urged  on  behalf  of 
the  plaintiff,  that  if  it  were  a  joint-tenancy  under  the  will,  it 
became  a  tenancy  in  common  by  the  manner  in  which  the 
brothers  carried  on  the  business ;  and  that  it  was  not  competent 
for  one  of  those  partners,  now  as  between  themselves,  to  say  he 
was  mistaken.  After  an  elaborate  consideration  of  the  circum- 
stances of  the  case,  the  Lord  Chancellor,  without  contradicting 
the  ground  taken  by  the  Master  of  the  Rolls,  was  of  opinion, 
that  under  all  the  circumstances  of  the  case,  the  two  sons  of  the 
testator  were  to  be  considered  as  tenants  in  common  of  his 
property  embarked  in  trade,  from  the  time  they  were  left  in 
possession,  including  as  well  the  capital  as  the  profits.  In  the 
course  of  his  observations  his  Lordship  said,  that  it  was  extremely 
clear,  that,  unless  there  were  specialties  in  the  will,  the  residuary 
clause  passed  the  property  to  the  brothers  2ia  joint-tenants  ;  and, 
attending  both  to  the  words  of  the  residuary  clause,  and  ail  the 
passages  in  the  will,  having  relation  to  equal  division  or  survivor- 
ship in  the  various  events,  he  (Lord  Eldon)  was  not  satisfied  that 
he  could  hold  upon  the  will  itself,  and  independent  of  the  nature 
of  the  property  and  the  dealings  of  the  parties,  that  it  was  a 
tenancy  in  common  {m)* 

In  Crooke  v.  De  Vandes  (n),  John  Crosse  bequeathed  the  resi- 
due of  his  personal  estate  to  be  invested  on  security,  and,  subject 
to  an  annuity  to  his  daughter  Sarahs  gave  all  the  remainder  of 
the  interest  "  to  be  equally  divided^  and  paid  yearly  to  my  two 
grandsons  or  their  children  for  Ufe,  &c. ;"  and,  after  a  void 
bequestof  a  partof  the  residue,  added,  ^^  what  remains  to  go  to  my 
grandsons.^  One  of  the  questions  was,  whether  the  grandsons 
took  the  residue  as  tenants  in  common,  or  joint-tenants ;  and  it 
was  contended  in  favour  of  the  former  construction,  that  as  they 
took  the  interest  as  tenants  in  common,  by  the  express  words  of 
the  will,  it  would  be  strange  to  suppose  the  testator  meant  them 
to  take  the  principal  in  a  different  manner.  But  Lord  Eldon 
decided  otherwise,  declaring  that  where  words  had  once  got  a 
clear  settled  legal  meaning,  it  was  very  dangerous  to  conjecture 

against  that  meaning  upon  no   better  foundation^  that  it  was 

*' '  .1—1  I     ■       I       I    I  .        '      I    I 

(0  ^  Vcs.  691.  (n)  9  Ves.  197. 

(m)    See  Saunders   v.    Lowe,    2 
Black.  1014. 

£  E  2 
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Joiiit>teiMne]r.  improbable  the  testator  could  have  meant  to  do  one  thing  by  one 
set  of  words,  having  done  another  thing  by  another  set  of  words. 
Again,  in  Swaine  v.  Burton  (o),  Mary  CockeU  devised  all  her 
leasehold,  freehold,  copyhold,  and  real  estates  whatsoever  unto  and 
to  the  use  of  trustees,  their  heirs,  executors,  and  administrators, 
upon  trust  to  sell,  and  with  the  money  to  pay  off  incumbrances, 
debts,  and  legacies,  and,  after  payment  thereof  to  pay  the  rents 
and  profits  of  the  said  estates,  or  so  much  as  should  not  be  sold, 
to  the  use  of  Joseph  Welsh  for  Ufe;  and  after  his  decease,  the 
testatrix  devised  and  bequeathed  such  part  of  her  real  estates  and 
the  produce  thereof,  as  should  not  have  been  sold  or  applied  for 
the  purposes  aforesaid,  unto  the  heir  or  heirs-at-law  of  her  cousin 
William  CockeU^  and  the  heirs,  executors,  and  administrators  of 
such  heir  or  heirs-at-law ;  and  she  directed  the  trustees  to  con- 
vey and  assign  the  same  accordingly.  Lord  Eldon  decided  that 
the  devise  and  bequest  created  a  joint-tenancy,  and  he  dismissed 
the  bill  of  the  son  and  heir-at-law  of  Catherine  Swatne,  who 
claimed  one-fifth  in  her  right,  as  one  of  the  five  co-heiresses  of 
WUUam  Cockelly  who  were  also  co-heiresses  of  the  testatrix  (p). 

In  Bridge  v.  Yates  (7),  the  testator  gave  one-fourth  of  the 
proceeds  from  the  sale  of  his  residuary  estate  to  trustees  in  trust 
for  his  wife  for  life,  and  after  her  decease  in  trust  for  and  to  be 
equally  divided  amongst  all  his  children  who  should  be  then 
living,  and  the  issue  of  such  of  them  as  should  be  then  dead^ 
such  issue  taking  only  the  part  or  share  which  his  or  her  deceased 
parent  would  have  been  entitled  to  if  living.  Two  children  and 
two  grandchildren,  the  children  of  a  deceased  daughter  were 
living  at  the  widow's  death.  Sir  L.  SJiadwell,  V.  C,  held  that 
the  grandchildren  took  their  parents'  share  as  tenants  in  common 
with  the  surviving  children,  but  as  between  themselves,  the 
testator  not  having  directed  any  division,  they  took  as  joint- 
tenants  (r). 
Wordf  Qftere*  In  Pearce  v.  Edmeades  («),  words  of  severance  were  controlled 
trolled.  '  by  other  expressions  in  the  will  There  the  testator  bequeathed 
the  interest  of  his  residuary  property  to  his  two  grandchildren 
during  their  respective  lives  in  equal  shares;  and  after  their 
decease  he  directed  the  capital  to  all  and  every  their  children  in 

(p)  \6  Yes.  365.  Beales  v.  Cris/ord,   13   Sim.  592 ; 

(p)  See  al«)  Morris  v.  Barrett,  Wood  v.  Wood,  3  Hare,  65  ;  Wilson 

3  Yo.  k  Jer.  884.  v.  Maddison,  2  Yo.  &  Coll.  (C),  372. 

{q)  12  Sim.  645.  («)  3  Yo.  &  Coll.  (E.),  246;  see 

(r)  See  also  SvUon  v.  Torre^  6  Jur.  also  Malcolm  v.  Martin^  3  Bro.  C.  C. 

234 ;  Amies  v.  SkUlem,  14  Sim.  428 ;  50. 
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equal  shares.     The  Court  of  Exchequer  held  that  the  whole  of*  Tenancy  id 
the  interest  was  payable  to  the  surviving  grandchild;  the  gift  "^'°"^°' 
over  to  their  children  not  being  until  after  the  decease  of  their 
parents^  was  inconsistent  vdth  the  latter  taking  as  tenants  in 
common* 

In  Crockett  V.  Crockett  {t),  the  bequest  was  of  property  to  be  at 
the  disposal  of  the  testator's  wife  for  herself  and  children;  and 
Sir  J*  Wigraniy  V.  C,  held  that  the  bequest  did  not  give  to  the 
widow  a  power  of  appointment,  or  make  her  and  the  children 
tenants  in  common,  but  created  a  joint*tenancy  between  them. 

Sect.  II.  Of  tenancy  in  common. 

We  proceed  to  consider  what  words  of  bequest  have  been  con- 
strued to  give  the  legatees  interests  as  tenants  in  common ;  and 
it  will  be  seen  by  the  cases,  that  wherever  a  legacy  is  given  to 
two  or  more  persons  by  any  expressions  that  import  a  severance, 
the  legatees  will  be  considered  as  tenants  in  common;  for  in- 
stance, where  so  much  of  a  sum  of  money  or  residue  is  given  to 
A.^  and  so  much  to  B.  (u),  or  to  them  "  tit  equal  shares^  or  *^  share 
and  share  alike  ;^  or  where  a  distinct  share  of  either  of  the  legar 
tees  is  referred  to,  or  where  the  legacy  is  given  to  two  or  more 
<<  to  be  equally  divided  amongst  them^  or  merely  ''  to  be  divided 
amongst  them^  or  to  them  *^ jointly  and  equally^  or  **to  and 
amongst  them^  to  them  '^  respectively^*  We  shall  adduce  instances 
of  these  in  order;  and — 

1.  Firsts  where  a  legacy  is  given  to  two  or  more  ^^in  equal  i.  in  equal 
shares^  or  share  and  share  aUke^  or  where  a  distinct  and  separate  ^SfS^tSi 
share  is  pointed  at 

Thus,  in  Rivers^s  case  (v),  a  testator  bequeathed  an  equal  share 
of  his  real  estate  (which  shall  be  his  due  when  the  said  estate 
shall  be  sold)  to  his  two  sous  James  and  Charles  Rivers:  and 
Lord  Harduncke^  C,  determined,  that  the  sons  took  as  tenants 
in  common ;  observing,  *^  the  words  an  equal  share  of  my  real 
estate  roust  mean  in  equal  shares,  share  and  share  alike,  or  it 
cannot  be  made  sensible." 

In  Heathe  v.  Heaths  (to),  William  Madgewicke  devised  lands 
after  the  decease  of  his  wife  to  his  cousin  WilUam  Madgewicke  in 
fee,  upon  condition  that  he  paid,  within  six  months  after  the 
death  of  the  testator^s  wife,  400iL  among  all  the  children  of  his 


(0  1  Hare,  451 ;  5  lb.  826.  (o)  1  Atk.  410. 

(h)  Ackroyd  v.  SmUkson^  1  Bro.  (w)  2  Atk.  121. 

C.  C.  603 ;  BeW9  ed.  suproy  p.  541. 
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Tenancy  id        sister  Catherine  Heathe,  share  and  share  alike.     The  testator^s  wife 
common.  Averilla  having  surviyed  him,  gave  by  will  (among  other  things) 

When  given  in  g^\\  ^gj.  personal  estate  amona  all  the  children  respectively  of  her 

ec|ual  sharps,  *  ,  i.  ./ 

sh  ire  and  share  brother  and  sister  Heathe.     One  of  the  daughters  of  C.  Heathe, 
alike,  &c.  ^f^^j.  surviving  the  testator  and  his  wife,  died  intestate,  to  whom 

her  father  administered,  and  in  her  right  claimed  a  share  of 
AueriUa*s  personal  estate  under  her  will,  upon  the  ground  that 
the  children  took  as  tenants  in  common.  Mr.  Justice  Parker 
said,  the  question  raised  upon  the  first  will,  whether  the  words 
share  and  share  alike  make  a  tenancy  in  common,  or  a  joint- 
tenancy,  had  been  given  up,  and  very  right,  for  it  had  been  held 
for  two  hundred  years  to  be  a  tenancy  in  common :  and  upon 
the  second  will  also,  his  Lordship  decreed,  that  the  words,  "  to 
and  among  respectively,"  gave  a  tenancy  in  common,  and  he 
thought  that  the  word  respectively  would  separate  the  estate. 

In  Dodson  v.  Hay  {x\  Thomas  Downes  Wilmot  gave  and  be- 
queathed unto  the  children  of  his  sister  Eleanor  Deam  the  whole 
of  his  real  and  personal  estate,  after  paying  certain  legacies, 
adding,  *^  and  it  is  my  particular  will  and  desire,  that  the  children, 
all  of  them,  be  educated  with  the  yearly  interest  of  whatever 
portion  of  my  estate  that  may  fall  to  each  respective  child's  lot  or 
share,  &c. :"  and  Lord  Alvanley^  M.  R.,  decided  that  the  words 
of  the  residuary  bequest  severed  the  joint-tenancy. 

Again,  in  Gant  v.  Lawrence  (y\  Richard  Gant,  (the  father, 
bequeathed  all  his  personal  estate  unto  his  two  sons  Richard  and 
John  Gant^  their  executors,  administrators,  and  assigns  for  ever ; 
and  the  will  contained  a  proviso  that  John  Gant,  during  minority) 
should  be  maintained  out  of  the  produce  of  the  personal  estate; 
and  in  case  he  should  be  minded  to  be  put  out  apprentice  to  any 
trade,  that  a  competent  sum  should  b^  raised  out  of  his  (testator's) 
effects,  as  an  apprentice  fee,  for  the  use  of  his  son  John,  "and  in 
part  oftlie  share,  of  which  he  will  become  entitled  in  the  surplus 
of  my  said  effects."  Richard  the  son  survived  his  father  and 
died  in  1805,  having  by  will  bequeathed  all  his  property  to  his 
mother,  whom  he  appoibted  sole  executrix,  and  Lawrence  (the 
defendant)  a  trustee.  On  the  bill  of  the  plaintiff  against 
Lawrence  and  John  Gant,  for  an  account  of  the  personal  estate 
oi  Richard  Gant  ^e  son),  the  question  was,  whether  John  Gant 
and  Richard  GajU  (the  son)  were  entitled,  under  their  father's  will, 
as  joint-tenants  or  tenants  in  common ;  and  Macdonald,  C.  B., 
decided,  that  the  provision  for  apprenticing  the  younger  son  was 
quite  inconsistent  with  joint-tenancy ;  that  the  apprentice  fee  for 


(x)  3  Bro.  C.  C.  404.  (y)  Wightw.  395. 
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the  use  of  John  was  to  be  taken  in  part  of  the  share  to  which  he  Tenancy  in 
would  become  entitled;  and  the  words  "in  part  of  the  share,"  ^'°"^°' 
were  alone  quite  decisive  of  the  testator's  intention,  that  it  should 
be  a  tenancy  in  common  (r). 

2.  In  the  next  place,  we  adduce  cases,  wherein  the  words  9.  Equallrto 
"  equally "  and  "  divided  "  are  used ;  as  where  the  bequest  is  to  '^  divided. 
two  or  more  legatees  *^  equally  to  be  divided  between  them,**  &&,  **  to 
be  divided  amongst  them.** 

In  Warner  y.  Honeiji)^  the  bequest  was  of  leaseholds  to  A.  for 
life,  after  her  death  to  B.  and  her  three  sons  ^'  equally  amongst 
them;**  and  it  was  held  they  took  as  tenants  in  common. 

In  Owen  v,  (hoen  (ft),  the  testatrix  bequeathed  in  the  follow- 
ing words :  ^^  All  the  residue,  &c.,  I  give  to  my  tt^o  nieces,  Mary 
and  EUzabethf  daughters  to  my  nephew,  fVUliam  Otoen,  and 
Ann  his  wife,  whom  I  desire  to  be  trustees  for  their  children  to 
take  care  of  their  legacies  for  them,  they  being  of  tender  age; 
and  my  will  is,  that  my  estate  be  equally  divided  between  my  two 
nieces,  Mcary  and  Elizabeth^  whom  I  appoint  my  executrixes 
accordingly."  One  of  the  nieces  died  in  the  life  of  the  testatrix, 
and  the  question  was,  whether  the  surviving  niece,  or  the  tes* 
tatrix's  next  of  kin  were  entitled  to  the  share  intended  for  the 
deceased;  which  depended  upon  this,  whether  the  nieces,  if  they 
had  both  survived  the  testatrix,  would  have  taken  as  joint* 
tenants,  or  as  tenants  in  common.  Lord  Hardwicke,  C,  de- 
cided, that  the  words  to  be  equally  divided,  would  have  made 
the  legatees  tenants  in  common,  and  that  the  share  of  the  niece 
who  died,  lapsed,  and  became  the  property  of  the  testatrix's  next 
of  kin. 

Again,  in  JolUffe  v.  East  (c),  Jane  JolUffe  bequeathed  to  Eleanor 
and  Sophia  Jolliffe,  10,000/.  to  be  equally  divided  between  them, 
when  they  should  arrive  at  twenty-one,  with  interest  from  the 
testatrix's  death,  until  they  attained  that  age.  Sophia  died  under 
twenty-one,  intestate,  and  her  father  the  defendant,  fFiUiam 
JolUffey  administered  to  her,  and  claimed  a  moiety  of  the  lO,OOOiL 
upon  the  principle,  that  the  two  legatees  took  as  tenants  in  com- 
mon. Lord  ThurhWf  C,  without  hearing  the  other  side,  de- 
creed accordingly ;  observing,  that  if  there  were  no  words  that 


(z)  See  also  •/<m6«  y,Bandallt  I  Ja.  also  Williams  ▼.  Yates^  I  C.  P.  Coop. 

&    Wal.    100,    infra  j     Taniere    v.  Ca.  Cha.  177. 
Pearkes,  2  Sim.  &  Stu.  383,  infra,  (b)  1  Atk.  494. 

(a)  1  £q.  Ca.  Abr.  292,  pi.  10;  see  (c)  3  Bro.  C.  C.  25. 
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Tenancy  io      would  point  at  a  tenancy  in  commoni  the  rtde  of  survivorship 
oo°^Q°-  roust  tfijce  place^  but  that  the  words  in  the  will  were  sufficient  to 

EquidW  to  bn    qj>eate  a  tenancy  in  common. 

In  Bolger  v.  Machell  (d%  Catherine  UnderhiU  gave  the  residue 
of  her  personal  estate,  after  the  decease  of  her  mother,  to  the 
daughter  of  James  Winter^  and  to  the  children  of  the  testatrix's 
brothers,  John  and  Jcanes  SrunodeUf  to  be  equally  dmded  betmixt 
them,  share  and  share  alike ;  the  shares  of  the  sons,  with  die  in- 
terest or  accumulation,  to  be  paid  at  twenty«one;  and  of  the 
daughters  at  twenty*one  or  marriage,  after  deduction  for  what 
might  be  laid  out  for  maintenance,  &c;  John  Snowden  died 
widiout  issue;  James  also  died,  leaving  two  sons,  Georffe  and 
John,  both  of  whom  died  under  twenty-one,  intestate  and  with- 
out issue,  leaving  their  grandfather,  James  Noble,  their  adminis- 
trator and  next  of  kin,  who  claimed  their  shares  of  the  residue 
upon  the  principle,  that  the  legatees  of  the  residue  took  as 
tenants  in  common;  and  Lord  Lougbboroughf  C«,  being  of  that 
opinion,  decreed  accordingly. 

In  Ackerman  v.  Burrows  {e\  the  testator,  by  a  testamentaiy 
instrument,  in  the  form  of  a  letter  to  his  mother  and  sisters,  be- 
queathed as  follows:  **  My  son  will  naturally  succeed  to  anything 
that  may  arise  from  our  wrecked  property,  and  should  anything 
remain,  after  paying  my  debts,  I  could  wish  it  to  be  dMdsd 
amongst  you.^  The  testator  had  a  mother  and  six  sbters  living 
at  the  date  of  his  will,  but  his  mother  and  one  of  his  sisters  died 
in  his  lifetime.  The  question  was,  whether  the  interests  of  those 
who  died  in  the  testator's  lifetime,  lapsed  or  survived  to  the  sur- 
viving sisters :  and  Sir  William  Grant,  M.  R.,  decided  that  the 
word  you  meant  those  to  whom  the  letter  was  addressed,  namely, 
his  mother  and  then  living  sisters ;  and  that  the  bequest  vras  a 
tenancy  in  common;  and  that,  consequently,  the  shaies  of  those 
who  died  in  the  testator's  Hfetime  lapsed  {/). 

In  Stewart  v.  Gamett(g),  the  bequest  was  **  to  several  legatees 
(naming  them)  the  sum  of  l,000iL  sterling,  payable  to  each  of  them 
on  their  attaining  the  age  of  twenty-one ;  and  in  case  of  the 
death  of  cither  of  them  before  that  period,  the  legacy  hereby 
bequeathed  to  be  divided  amox^t  the  survivors.  Sir  L*  Shadwett, 
y.  C,  held,  that  the  legatees  attaining  twenty-one  were  entitled  to 

(d)  5  Vea.  510 ;  8ee  also  BagweU  Croohe  v.  D*  Vanded,  9  Ves.  197, 
V.    Dry,    1    F.  Wms.  700,   supra^     s^pray  p.  1865. 

p.  485.  (/)  See  ako  Jemmr  v.  Jemmr^ 

(e)  3  Yes.  &  Bea.  54 ;  see  also      10  Yes.  569. 
mndon  T.  Suffolk,  infra,  p.  1374 ;  (g)  8  Sim.  898. 
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one  sum  only  of  1^000/.,*  and  not  each  of  them  to  a  separate  legacy  Tenancy  in 
to  that  amount,  as  tenants  in  common.  <^""^°' 

In  Warrington  v.  Warrington  (A),  the  dcYise  and  bequest  was  Equally  to  be 
of  the  residue  of  real  and  personal  estate  equally  betwen  A,^  B., 
C,  and  2>.  his  wife,  their  heirs  and  ass^ns.  Sir  James  Wtgramj 
V.  C.5  held,  that  the  devisees  and  legatees  took  one-fourth  a  piece, 
as  tenants  in  common.  It  was  contended  that  the  property  was 
only  divisible  into  thirds,  C.  and  D.  his  yA{e  to  take  one,  the 
gift  being  to  husband  and  wife,  and  Bricker  v.  Whailey  (t)  was 
cited. 

In  Norman  v«  Frazer  (J),  the  direction  was  that  the  fund 
should  be  distributed  in  seven  equal  shares  unto  seven  lega- 
tees (naming  them),  and  they  were  held  to  take  as  tenants  in 
common. 

3*  Where  the. bequest  is  to  two  or  more  in  '^  joint  and  equal  3.  Jointly,  in 
proportions,''  or  to  them  ** jointly ^^  the  legatees  will  take  as  tenants  gJJJJ^  ***"* 
in  common;  the  terms  jlotn/  ox  jointly  not  being  conadered  to 
impart  an  interest  in  the  nature  of  joint-tenancy,  but  to  signify  a 
gift  to  them  altogether. 

Thus,  in  Ettricke  v.  Ettricke  (A),  WUHam  Etbiche  gave  the 
rents  and  jurofits  of  his  freehold  and  leasehold  estates  at  &,  sub- 
ject to  certain  annual  payments  to  Taylor,  in  trust  for  his  six 
younger  children,  to  be  distributed  among  them  in  joint  ajid  equal 
proportions.  Upon  the  death  of  one  of  the  six  children,  without 
issue,  and  intestate,  a  question  arose  between  his  heir-at-law  and 
personal  refHresentative,  and  the  surviving  children,  whether  the 
children  took  as  joint-tenants  or  tenants  in  common:  and  Sir 
Thomas  SeweU,  M.  R.,  was  of  opinion,  that  they  took  as  tenants 
in  common ;  and  that  the  word  '*  joint"  did  not  give  a  joint 
interest,  but  was  to  be  considered  as  if  the  testator  had  said  to 
my  children  altogether. 

In  Perkins  y.  Baynton  (/),  Frances  Natt  gave  by  her  will  to 
Stukeky  Baynton  and  William  Baynton  1,500£  ^^  jointly  and 
betioeen  them/*  William^  being  the  survivor,  insisted  that  he  was 
entitled  to  the  whole :  but  Lord  Thurlow  determined  otherwise, 
and  dismissed  the  petition  of  WOUam  Baynton.  Li  this  case,  Demand  no 
WWiam  Baynton  had  filed  his  bill  in  the  lifetime  of  Stuhekyyior  "^^^^^^ 

Qi)  2  Hue,  M ;  see  abo  HammeU  v.  Barber,  8  M7I.  &  Cr.  688, 696. 

V.  Ledsamy  9  Jut.  173 ;   Paine  v.         (k)  Ambl.  656. 

Wagnery  12  Sim.  184.  (0  1  Bro.  C.  C.  118;  see  Lush- 
it)  I  Vern.  28S.  ingUm  v.  SeweUy  1  Sim.  475 ;  aLso 
(j)  3  Hare,  84 ;  see  also  Barber  Warner  v.  Hone,  suproy  p.  1369. 
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Tenancy  in       his  moiety  of  the  legacy,  and  it  was  contended  that  that  severed 

common. jj^g  joint-tenancy;  but  hig  Lordship  said  that  he  did  not  know 

Jointly,  in  joint  ^jj^t  a  demand  would  sever  a  joint-tenancy,  and  decided  the 

and  equal  .  ,  •  n  i      i 

shares.  qucstion  upon  the  general  construction  of  the  bequest 


4.  To  and 
amongst. 


4.  Where  the  bequest  is  to  two  or  more  legatees  ^^to  and 
amongst  themJ" 

In  addition  to  the  cases  of  Campbell  v.  Campbelly  and  Heathe 
V.  Heatkey  before  stated  (m),  the  case  of  Tnmdell  v.  Eames  (n),  is 
an  instance.  There  Joseph  Lane  willed,  that  the  sum  of  500£ 
Bank  annuities,  subject  to  the  life  interest  therein  of  his  sister-in- 
law,  Hestevy  should  go  to  and  amongst  his  cousin,  Sarah  Millet, 
widow,  and  her  children,  and  it  was  decreed,  that  the  legatees 
were  tenants  in  common. 

In  Casterton  v.  Sutherland  (o),  Thomas  Fowler  devised  freehold 
estates  to  his  wife  for  life;  after  her  decease,  *^unto  and  amongst^ 
all  and  every  the  children  of  himself  and  wife,  in  such  manner, 
&c.  as  she  should  appoint.  The  testator  also  empowered  his 
wife  to  sell  the  estates,  and  invest  the  money,  and  receive  the 
interest  for  her  life;  and  after  her  death,  both  principal  and 
interest  to  be  paid  and  applied  "to  and  amongst^  their  children, 
in  such  proportions  as  aforesaid.  The  wife  made  no  appointment 
Sir  William  Grants  M.  R.,  was  clearly  of  opinion,  that  it  was  a 
tenancy  in^  common. 


5.  Respec- 
tiroly. 


5.  A  gift  to  two  or  more  "respectively^^  would  also,  it  should 
seem,  be  sufficient  words  of  severance  to  create  an  interest  in 
common. 

Thus,  in  Heathe  v.  Heathe,  before  stated  (p),  where  AveriUa 
Madgeuncke  gave  personal  estate  among  all  the  children  of  her 
brother  and  sister  Heathe  "  respectively  ;"  Mr.  Justice  Parker  said 
he  thought  the  word  respectively  would  separate  the  estate,  and 
make  a  tenancy  in  common. 

The  word  respective  also  occured  in  the  bequest  in  Dodson  v. 
Hay  before  stated  {q\  There  the  expression  was,  "each  respec- 
tive chikTs  lot  or  share:"  but  Lord  Alvanley  seems  to  have 
considered  the  word  share  as  severing  the  interest 


(m)  Page  1361,  1367. 

(n)  Cited  in  Campbell  v.  CampbeU^ 
4  Bro.  C.  C.  17,  before  Lord  Bathurstj 
Reg.  Lib.  1772,  fo.  608,  b. 

(o)  9  Ves.  445 ;  see  also  Burrovgh 
V.  PhUeoXj  5  Myl.  &  Cr.  72 ;  AUoway 


▼.  AUoway^  4  Dru.  &  W.  380; 
FaHmer  v.  Lord  Wynford,  9  Jar. 
1006;  Richardson  y*  Richardson^  9 
Jur.  322. 

(ji)  Supra^  p.  1367. 

(q)  Page  1368. 
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6.  It  has  recently  been  decided  that  in  a  bequest  to  two  or  g.  Tenancy  in 
more  vohen  they  attain  twentyH)ney  the  legatees  take  as  tenants  in  common.  ^^J^ 
common;  and  upon  this  principle  that  it  is  contrary  to  a  rule  of  ^^Hy^g/^u^i^^ 
law  {r)y  that  persons  who  are  to  take  at  different  times  can  take 

as  joint-tenants ;  to  make  them  take  as  joint-tenants  the  property 
must  vest  at  once. 

The  above  decision  was  made  by  Sir  Z.  Shadwell,  V.  C,  in 
the  case  of  Woodgate  v.  Unwin  {rr)j  in  which  the  interest  of 
2,500^  stock  was  bequeathed  to  A.  for  life^  and  after  her  decease 
the  capital  to  her  children  when  they  arrived  at  the  age  of  twenty- 
one  years.  This  decision  has  justly  been  considered  at  variance 
with  that  of  Lord  Thurhw,  C,  in  Strattan  v.  Best  («). 

7.  Cases  have  not  unfrequently  occurred,  wherein  the  various  7.  Words  of 
words  of  severance  before  noticed,  as  creating  a  tenancy  in  com-  hoTcoMttued. 
nion,  have  been  accompanied  with  other  expressions  importing  a 

benefit  to  surviving  legatees.  The  Court  of  Chancery,  in  such 
cases,  endeavouring  to  give  effect  to  every  word  in  the  bequest, 
has  limited  the  effect  of  these  words  of  survivorship  to  different 
periods.  To  what  period  this  survivorship  relates  depends  not 
npon  any  technical  words,  but  on  the  apparent  intention  of  the 
testator,  collected  either  from  the  particular  dispositions,  or  the 
general  context  of  the  will  (t).  Accordingly,  the  survivorship 
has  been  restricted  so  as  best  to  suit  the  apparent  intent  of  the 
testator,  and  to*  pre  vent  a  lapse,  in  some  cases,  to  the  death  of 
the  testator;  in  others,  to  the  death  of  a  person  taking  a 
previous  life  interest;  in  others,  it  has.been  supported  during  the 
minority  of  the  legatees;  and  in  others,  again,  for  even  a  longer 
period,  namely,  a  dying  without  issue  living  at  their  decease. 
The  above  observations  will  be  better  understood  by  a  classifica- 
tion of  the  principal  cases.  But  the  modern  rule  seems  to  be, 
that,  in  the  absence  of  any  indication  of  a  contrary  intention  on 
the  part  of  the  testator,  the  survivorship  will  be  confined  to  the 
period  of  division  of  the  fund. 

A. — We  proceed  to  adduce  some  instances  wherein  the  Court  a When 

has  held  the  survivorship,  mentioned  in  the  bequest,  as  intended  S^ath^tM!*** 
by  the  testator  to  be  confined  to  his  oton  deaths  in  some  instances  tator, that  being 
where  the  gift  is  immediate,  in  others  not  This  construction  has  di^JShntion? 


(r)  Co.  Litt.  188.  on  Wills,  160,  ed.  1844. 

Irr)  4  Sim.  129.  (0  19  Yes.  536. 

(if)  2  Bro.  C.  238;  see  2  Jarm. 
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been  termed  unnatural,  and  one  not  to  be  resorted  to  if  any 
other  can  be  found  («)*  In  such  cases,  the  legatees  have  been 
considered  as  tenants  in  common  from  that  event :  the  benefit  of 
survivorship  continuing  only  during  the  testator's  life. 

1.  Firstf  where  the  period  of  distribution  also  was  the  death  of 
the  testator. 

Thus,  in  Bindan  v.  Suffolk  {v\  the  then  late  Earl  of  Suffolk 
bequeathed  the  sum  of  29OOO/.  (due  to  him  from  the  Crown)  to 
his  five  grandchildren,  share  and  share  alike,  equally  to  be  di- 
vided between  them ;  and  if  either  of  them  died,  then  his  share 
to  gp  to  the  survivors  and  survivor  of  them.  The  question  was, 
whether  the  grandchildren  took  as  tenants  in  common,  or  joint- 
tenants?  It  was  decided  that  they  were  tenants  in  common,  by 
the  force  of  the  words  ^^ share  and  share  alike;"  and  by  the 
subsequent  words  it  must  be  intended,  if  any  of  them  died 
during  the  life  of  the  testator ;  for,  were  it  not  for  this  clause,  if 
any  grandchild  had  died  before  the  testator,  his  share  would 
lapse :  that  for  many  purposes  the  will  must  relate  to  the  time  of 
making ;  that  the  words,  **  if  any  of  my  grandchildren  die," 
could  not  be  taken  indefinitely,  for  all  must  die  some  time  or 
other;  and  that  to  understand  those  words,  as  had  b^en  contended, 
namely,  '*  if  any  of  my  grandchildren  should  die  before  the 
receipt  of  the  money,"  was  entirely  dehors,  as  nothing  in  the  will 
warranted  that  construction;  so  that  it  must  be  understood,  ^^if 
any  of  the  legatees  should  die  in  the  testator's  lifetime ;"  for  by 
that  construction  every  word  would  have  effect. 

This  decree  was  reversed  on  appeal  to  the  House  of  Lords, 
but  not  against  the  principle  adopted  and  stated  by  Lord  Cowper, 
which  has  been  followed  and  approved  in  the  cases  next  stated, 
but  upon  the  particular  circumstances  of  the  case ;  which  case 
Lord  Loughborough  stated,  in  Brograve  v.  Winder  {u>\  to  be  in- 
accurately reported  in  Peers  Williams;  and  his  Lordship,  fi:iom  a 
note  of  his  own,  corrected  the  report  as  follows:  ^^That  sum 
(20,000i)  was  given  by  the  testator  to  his  two  brothers,  George 
and  Henry,  and  the  four  children  of  Henry,  equally  to  be  divided 
among  them,  share  and  share  alike ;  and  if  either  of  them  die, 
to  the  survivors  or  survivor  of  them.     The  sum  was  an  old  debt 


(u)  Hatoes  y.  Hcaoes,  1  Yes.  sen. 
14;  Stones  ▼.  Heurdy,  lb.  166,  and 
Russell  Y.  Long^  4  Ves.  554 ;  Brown 
V.  Biggs^  7  Ves.  286. 


(o)   1  P.  Wins.  96,  anci  4  Bro. 
P.  C.  574. 
(it)  Infra, 
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from  the  Crown,  secured  upon  the  hearth-tnoney  revenue,  which  Tenancy  in 
was  taken  away  by  statute.     My  note  is,  that  the  words  related  ">"°**>"' 


to  the  time  when   the   debt  should  be  paid  from  the  circum-  Survivorship 

^  confined  to 

Stances  of  the  case.     That  governed  the  determination  of  the  death  of  tes- 
House  of  Lords.     It  was  an  unproductive  fund  till   payment,  **^'^' 
and  could  be  of  no  use  to  any  one.     That  was  an  event  de- 
pending upon  interest  and  solicitation,  and  was  extremely  retarded 
by  the  consideration  of  its  going  to  representatives." 

In  Barker  v.  GUes  (x),  the  testator  devised  his  lands  to  be  sold 
for  the  payment  of  his  debts  and  legacies,  and  directed  the  sur- 
plus money  to  be  laid  out  in  lands,  to  be  settled  to  the  use  of  bis 
two  nephews,  Jerome  and  Robert  Barker^  and  the  survivors  and 
survivor  ofthem^  and  their  heirs  and  assigns^  for  ever 9  equally  to  be 
divided  between  them,  share  and  share  alike,  Jerome  died  in  the 
lifetime  of  the  testator,  and  then  the  testator  died.  The  question 
was,  what  should  become  of  Jerom^%  moiety,  whether  it  should 
descend,  as  a  lapsed  devise  to  the  testator's  heir-at-law,  or  go 
to  Robert^  the  surviving  devisee.  Lord  King  was  of  opinion, 
that  the  first  part  of  the  devise,  being  to  two  and  the  survivor, 
made  them  plainly  joint-tenants  for  life,  and  that  the  subsequent 
words  plainly  imported  a  tenancy  in  common,  so  as  to  make  them 
tenants  in  common  of  the  inheritance;  that  by  the  dieath  of  one 
of  the  nephews  in  the  lifetime  of  the  testator,  the  survivor  became 
entitled  to  the  whole  for  life;  and  that  one  moiety  of  the  in-^ 
heritance  lapsed  by  the  death  of  the  nephew  in  the  testator's 
lifetime,  and  descended  to  the  testator's  heir-at-law,  and  the 
other  moiety  of  the  fee  would  go  to  the  surviving  nephew's 
heir.  The  decree  was  afterwards  affirmed  upon  appeal  to  the 
Lords. 

Again,  in  Stringer  v.  Phillips  (y),  a  testator  devised  100/.  to 
five  persons  equally  to  be  divided  between  them  and  the  survwors 
and  survivor  of  them;  and  if  A.y  one  of  them,  died  before  mar- 
riage, her  share  to  go  over  to  another  person.  It  was  decreed 
that  they  took,  this  100/.  as  tenants  in  common,  and  that  the 
words  "  and  the  survivors  and  survivor  of  them,"  to  make  them 
joint-tenants,  would  be  a  contradiction  to  the  first  words,  whereby 
they  were  made  tenants  in  common,  and  that  they  should  be 
construed  to  extend  only  to  such  as  were  survivors  at  the  death 
of  the  testator^  and  therefore  inserted  to  prevent  a  lapse ;  and 


(x)  2  P.  Wms.  280,  and  3  Bro.      Bee  also  Rogem  v.  Towsey^  9  Jur. 
P.  C.  104.  575  ;  Holt's  Eq.  Rep.  270 ;  Clarke  v. 

(y)  1  Eq.  Ca.  Ab.  292,  pi.  11 ;      Lvhhock,  1  Yo.  &  Coll.  (C),  492. 
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that  this  vras  the  stronger,  by  the  limitation  of  ^.'s  share  upon  a 
contingency ;  by  which  it  was  plain  the  testator  did  not  intend 
her  to  be  a  joint-tenant  with  the  rest ;  and  as  the  devise  was  to 
all  five,  they  must  all  take  alike,  and  not  ^.  to  be  a  tenant  in 
common,  and  the  other  four  joint-tenants.  «  : 

So  also,  in  Trotter  v.  WilUams  (z\  a  testator  bequeathed  thus : 
^^I  give  and  bequeath  to  A.  50021,  to  B.  500/.;"  and  then  gave 
500L  a  piece  to  five  other  persons ;  adding,  "  My  will  is,  that  if 
any  to  whom  I  have  given  any  money-legacy  happen  to  die^  that 
then  her  legacy,  and  also  the  residue  of  my  personal  estate,  shall 
go  to  such  of  them  as  shall  be  tlien  living^  equally  to  be  divided 
between  them  all."  All  the  legatees  lived  to  twenty-one ;  and  then 
one  of  them,  having  survived  the  testator,  by  will  bequeathed 
her  500/.  to  the  plaintiff,  and  died.  The  question  was,  whether 
the  plaintiff,  her  legatee,  was  entitled  to  the  500/.,  or  it  was 
divisible  among  the  survivors  by  the  will  of  the  first  testator? 
It  was  decided  that  the  words,  ^^  shall  go  to  such  of  t/tem  as  shall 
be  then  livir^y^  must  refer  to  a  certain  time,  and  that  was,  when 
the  legacies  became  payable,  which  was  at  the  death  of  the 
testator;  so  that  the  death  of  any  of  the  legatees  afterwards 
would  not  carry  it  to  the  survivors  (a). 

The  case  of  King  v,  Taylor  (J)  also  comes  within  the  present 
class  of  cases.  There,  Ann  Reeves  bequeathed  to  her  son,  John 
Charles  Reeves^  when  he  had  attained  twenty-three,  certain  sums 
of  stock ;  and  to  her  daughter,  Ann  King,  the  wife  of  the  plain- 
tiff, other  sums  of  stock ;  and  she  directed  the  sums  of  stock, 
(which  amounted  to  400/1),  if  her  daughter's  husband  were 
living,  to  be  transferred  into  the  joint  names  of  her  daughter 
and  two  trustees:  whom  the  testatrix  appointed  in  trust  with  her 
daughter  for  the  said  4001  stock  and  interest,  to  be  managed 
for  her  benefit;  and  the  testatrix  concluded  thus:  "Item,  I  do 
will  and  ordain,  that  if  either  of  my  children  should  die,  the 
surviving  shall  have  what  I  left  to  the  other."  Ann  King  sur- 
vived the  testatrix ;  and,  after  her  death,  the  hill  was  filed  by  her 
husband,  claiming  the  remainder  of  the  400/1  stock  bequeathed 
to  her,  the  trustees  having  previously  sold  part,  and  paid  the 
money  to  Ann  King,  at  the  desire  of  herself  and  the  plaintiff. 
John  Charles  Reeves,  as  having  survived  his  sister,  claimed  her 
share  under  the  wiJI.  Sir  WiUiam  Grant,  M.  R,,  decreed  the 
husband  entitled-  to  the  remainder  of  the  sum  bequeathed  to 


(z)  Pre.  Ch.  78. 

(a)  2  £q.  Ca.  Ab.  344,  pi.  2,  S.  C. 


(h)  6  Ves.  806. 
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Ann  Kinfff  who  became  entitled  to  an  absolute  interest  at  the  Tenancy  in 
death  of  the  testatrix  ;  and  his  Honor  expressed  his  opinion,  that  ^""Q°* 
the  case  of  Trotter  y.  Williams  was  in  point;  and  he  said,  that  Survivorship 
to  construe  the  words,  "if  either  of  my  children  should  die,"  to  death  of  tes- 
mean,  "whenever  the  death  of  either  should  happen,"  would  be  ^^°^' 
totally  inconsistent  with  the  rest  of  the  will. 

2.  We  proceed  to  adduce  the  rest  of  the  cases  &lling  within  2-  Sembu, 
the  class  now  under  discussion,  and  which  differ  from  those  ^g^^Jl^oii 
already  noticed,  in  the  circumstance,  that  the  time  of  distribution  sobeeqoent  to 

...  -  -  testator's  deatli. 

was  not  the  death  of  the  testator,  but  a  subsequent  period. 

Thufi^  in  WUson  v.  Bayly  (c),  Mark  Tewy  after  bequeathing 
certain  leasehold  estates  to  trustees,  upon  trust  for  the  benefit 
of  his  two  sons,  Mark  and  John,  and  their  issue,  bequeathed  as 
follows:  *^ Item^  My  will  is,  that  in  case  both  my  said  sons, 
Mark  and  John^  shall  happen  to  die  unmarried,  and  that  neither 
of  them  shall  have  any  issue  lawfully  begotten,  then  my  daughters, 
Mary^  Sarah,  and  Catherine^  and  the  survivors  and  survivor  of 
them,  and  their  assigns,  be  permitted  to  receive  all  the  rents,  issues, 
and  profits  of  all  the  said  leases,  lands,  and  premises,  as  tenants 
in  common,  and  not  as  joint'tenants.  The  sons  and  daughters 
survived  the  testator.  Afterward,  Mark  died  unmarried,  and 
John  died  leaving  a  wife,  but  no  issue.  Mary  and  Sarah  died 
in  their  brother  Johns  lifetime.  Catherine  married  Thomas 
Bayley,  and  survived  all  her  brothers  and  sisters,  and  claimed  to 
be  entitled,  as  such  survivor,  to  the  whole  of  the  estates,  to  the 
exclusion  of  the  representatives  of  her  deceased  sisters;  and  the 
Lord  Chancellor  in  Ireland  so  decreed.  Upon  appeal  from  this 
judgment,  it  was  insisted,  on  behalf  of  the  representatives  of  the 
deceased  sisters,  that  Mary,  Sarah,  and  Catherine,  had  such  a 
contingent  interest  in  them  upon  their  father's  death,  as  was 
transmissible  to  their  assigns  or  representatives:  and  it  was 
adjudged  accordingly,  that  upon  the  contingencies  that  had  hap- 
pened, the  estates  were  well  devised  to  the  testator's  daughless, 
Mary,  Sarah,  and  Catherine,  as  tenants  in  common. 

In  Roebuck  v.  Dean{d),  a  testatrix  gave  1,000/.  stock  to 
trustees,  upon  trust  to  pay  the  dividends  to  her  niece  for  life, 
and  after  her  death,  that  the  1,00021  stock  should  be  equally 
divided  among  the  brother  and  four  sisters  of  the  testatrix,  ^^  and 
in  Uke  manner  among  the  survivors  or  survivor  of  themJ*  The 
niece  was  residuary  legatee.     One  of  the  persons,  to  whom  the 


(e)  5  Bro.  P.  C.  S8S ;  3  Toml.  ed.  19^.  (cQ  2  Yes.  Jan.  265. 
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Stock  was  given  over,  died  in  the  life  of  the  testatrix ;  two  only 
survived  the  niece ;  and  the  question  was,  whether  the  represen- 
tatives of  such  as  died  in  the  Kfetme  of  the  meccy  were  entitl.ed ; 
or  whether  the  two  plaintifis,  who  survived  the  niece,  had  the 
exclusive  right  Lord  Loughboraughy  C,  observed,  that  the 
words,  *^  equally  to  be  divided,**  created  a  tenancy  in  comAnon, 
whatever  might  be  the  meaning  of  the  word  ^^survioorsf*  and, 
addressing  himself  to  the  case  of  Bindon  v.  Suffolk,  stated  in  a 
preceding  page,  his  Lordship  said,  Lord  Cowper^s  conjecture 
upon  the  word,  **  survivors,"  was  reasonable,  and  tallied  with  the 
fact  in  the  case  before  him;  for  one  of  the  sisters  died  in  the 
lifetime  of  the  testatrix,  and,  but  for  these  words,  that  share 
would  have  lapsed :  and  his  Lordship  decided,  that  the  division 
ought  to  be  between  the  representatives  of  those  who  died,  and 
the  survivors. 

Again,  in  Perry  v.  Woods  (e),  Jeremiah  Gardiner  bequeathed 
IfSOOL  Old  South  Sea  annuities  to  trustees,  upon  trust  to  pay 
the  interest  and  dividends  to  Ann  Darby  for  life ;  and  after  her 
decease  to  and  among  her  child  and*  children,  to  be  applied 
towards  their  maintenance  and  education,  and  the  principal  to 
be  paid  at  twenty-one ;  but  in  cas^  Ann  Darby  should  die,  and 
leave  no  child  or  children,  he  directed  his  executors  to  pay  the 
principal  unto  his  cousins  William  and  John  Prickhw,  share  and 
share  aHhe,  or  to  the  survivor  of  them.  He  gave  the  residue  to 
«7.  Coliman,  William  and  John  Prichlowy  having  survived  the 
testator,  died  in  the  life  of  ^Ann  Darby,-  who  afterwards  died 
without  issue.  John  survived  William;  and  the  executors  of 
John  filed  their  bill,  claiming,  upon  the  death  of  Ann  Darby 
Mrithout  issue,  the  1,500/1  South  Sea  annuities,  either  exclusively 
or  with  Aaron  Darby  the  administrator  of  William  Pricklow,  in 
moieties.  The  executor  of  the  residuary  legatee  claimed  the 
fund,  as  having  fallen  into  the  residue.  Lord  Alvanky,.  M.  R., 
after  citing,  among  other  cases,  Stringer  v.  Phillips  (/),  which  he 
said  was  literally  in  point,  decided  that  the  interest  vested  in 
William  and  John  PricUow,  as  tenants  in  common,  and  upon  the 
death  of  Ann  Darby,  became  divisible  in  moieties  between  their 
representatives. 

Upon  the  two  preceding  authorities  of  Roebuck  v.  Dean,  and 
Perry  v.  Woods,  Sir  John  Leach,  V.  C,  in  Cripps  v.  Wolcott  (g), 
remarks,  that  they  do  not  square  with  the  other  authorities.  The 
former,  however,  is  cited  with  commendation,  and  stated  as  an 


(e)  3  Yes.  205. 


(/)  Supra,  p.  1375. 


(g)  4  Madd.  15. 
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authority  by  Sir  WiUiam  Grant,  in  HaUifaxv.  Wilson  {K),  and  the  Tenancy  in 
latter  is  also  cited  by  the  same  learned  Judge^  and  approved. 


common. 


with  reference  to  its  beinnr  consistent  with  the  intention  of  the  Survivorship 

^  confined  to  tes- 

testator  {l).  tator*s  death. 

In  Maberhf  v.  Strode  (j),  Sccmuel  Strode  devised  all  his  real  and 
personal  estate  (except  so  much  of  the  latter  as  was  specifically 
bequeathed)  to  his  executors  and  trustees,  upon  trust  to  sell,  and 
place  the  money  at  interest,  and  pay  sqch  interest  to  his  son 
Samuel  Strode  for  life;  and  after  his  decease  to  transfer  the 
principal  to  all  the  children  of  his  son  in  equal  proportions,  or  if 
but  one,  to  such  only  child ;  if  a  son  or  sons  at  twenty-one,  if 
a  daughter  or  daughters  at  twenty-one  or  marriage,  the  interest 
in  the  meantime  to  be  applied  for  their  maintenance,  &c« ;  but  in 
case  his  son  should  die  unmarried  and  without  issue,  or,  having 
such,  they  should  die  being  sons  before  twenty-one,  or  if  daughters 
before  that  age  or  marriage,  then  in  trust  to  assign  the  principal 
of  such  funds  unto  his  nephews  William  and  James  Strode,  and 
to  his  niece  Cecil  Strode,  in  equal  proportions,  share  and  share 
aUke;  his,  her  and  their  issue,  or  the  issue  of  either  of  them,  to 
take  their  parents'  share ;  with  benefit  of  survivorship  to  his  said 
nephews  and  niece«  The  testator  died,  leaving  his  only  child 
Samuel,  and  his  nephews  and  niece  surviving.  Samuel,  the  son, 
afterwards  married;  then  Cecil  Strode  died  unmarried;  after- 
wards James  Strode  died,  leaving  a  widow  and  five  children; 
some  years  after  his  death  Samuel  the  son  died,  never  having  had 
any  issue,  but  leaving  a  widow  surviving.  The  questions  were, 
^rst,  whether  the  limitation  over  was  good,  the  testator's  son 
not  having  died  unmarried;  and  secondly,  if  the  limitation  over 
were  good,  whether  the  words  of  survivorship  applied  to  the 
death  of  the  testator,  or  of  his  son  ?  Lord  Alvardey,  M.  R.,  being 
of  opinion  that  the  limitation  over  had  taken  place,  upon  the 
second  pointy  after  citing  the  cases  before  stated  in  this  division 
of  the  subject,  said  that  upon  the  blind  words  (with  benefit  of 
survivorship),  the  safest  and  soundest  construction,  best  warranted 
by  the  authorities,  most  beneficial  to  the  parties,  most  likely  to 
be  that  intended,  was,  that  the  meaning  was,  sveh  as  shall  survive 
the  testator;  that  it  was  not  meant,  that  it  should  remain  in  con- 
tingency, and  vest  only  in  such  as  should  happen  to  survive  the 
son,  with  the  chance  of  the  whole  being  lost  and  a  total  intestacy 
occasioned. 

(A)  16  Ves.  171.  (J)  3  Ves.  450. , 

(t)  Newton  y.  Ayscaugh,  19  Yes. 
637. 

VOL.  U.  F  F 
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Tenancy  in  Again,  in  RuBBeU  V.  LongQi)^  George  Garden^  by  will,  directed 

commoiu  j^jg  trustees  to  pay  the  interest  of  the  residue  of  his  personal  estate, 

Survivorahip      ^nd  of  the  monies  arisinir  from  the  sale  of  the  residue  of  his  real 

confined  to  tes*  .  ^ 

utor*s  death,  estate,  unto  his  mother  Ann  Garden  for  life :  and  after  her  decease 
to  pay  the  principal  and  interest  unto  his  three  sisters  Christiana^ 
Isabel^  and  Elizabeth  Garden^  and  the  survivors  and  survivor  of 
tiiemy  during  their  lives,  into  the  proper  hands  of  his  said  sisters, 
and  the  survivors  and  survivor  oftheroy  share  and  share  alike ;  or 
otherwise  to  permit  them  and  the  kurvivors  and  the  survivor  of 
them  to  receive  the  same,  in  equal  parts,  for  her  and  their  sepa- 
rate use  and  benefit,  the  survivors  or  survivor  or  their  or  her  heirs 
for  ever;  and  he  appointed  his  trustees  executors.  The  testator's 
mother  and  sisters  survived  him ;  and  then  his  mother  died;  and 
about  two  months  after  her,  Christiana;  whose  executors  filed 
a  bill  claiming  one-third  of  the  residuary  estate  of  the  testator, 
George  Garden*  Lord  Alvanleg,  principally  upon  the  autho- 
rity of  Stringer  v.  PhUUps  before  stated,  decided  that  upon  the 
death  of  Christiana  Garden,  her  third  part  of  the  testator's  pro- 
perty passed  by  her  will ;  observing  that  there  were  but  two  aeras 
to  which  the  survivorship  could  be  referred.  If  all  the  sisters 
had  not  survived  their  mother,  possibly  he  might  have  adopted 
the  construction,  that  it  related  to  the  death  of  the  mother,  and 
not  of  the  testator,  for  he  thought  that  construction  was  not  to  be 
adopted,  if  any  other  could. 

The  last  case  to  be  adduced  under  the  present  class  is  Brown 
V.  Bigg  (J),  There  Jolm  Bigg  bequeathed  the  interest  of  the 
residue  of  his  personal  estate  to  his  wife  for  life,  unless  she 
married  again ;  and  after  her  decease  or  second  marriage,  he  gave 
the  whole  of  his  personal  estate,  principal  and  interest,  to  his 
nephews  and  nieces  after  mentioned;  viz.  JEHzabeth  Bigg,  Bate- 
man  Bigg,  Sophia  Bigg^  and  the  four  children  of  his  nephew 
John  Bigg  by  Sarah  his  wife,  to  be  divided  amongst  them  and 
the  survivors  of  them,  share  and  share  alike ;  and  he  appointed 
his  wife  Ann  sole  executrix.  The  widow  did  not  marry  again. 
The  four  children  of  John  Bigghy  his  wife  Sarah,  with  the  other 
legatees,  were  all  living  at  the  death  of  the  testator;  and  JEHza- 
beth was  the  only  one  of  the  legatees  who  died  in  the  lifetime  of 
the  testator's  widow.  One  of  the  questions  was,  whether  any 
interest  vested  in  Elizabeth,  the  other  residuary  legatees  claiming 
the  whole,  as  being  the  survivors  at  the  death  of  the  widow? 

(k)  4  Yes.  551 ;  see  also  Belk  v.  Slacky  1  Keen,  238. 
(0  7  Vcs.  279. 
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Sir    WxlJiam    Grants  M.  R.,    decreed    the    representatives    of  Tenancy  in 
Elizabeth  entitled  to  her  share  of  the  residue  of  the  testator's  «>n»™on- 


personal  estate ;  and  the  trust  of  the  funds  was  declared  in  seven  Surviyorship 
shares  accordingly.  In  the  course  of  the  argument.  Sir  WiUiam  testator'sdeath. 
Grant  observed,  that  the  general  leaning  of  the  Court  was  against 
construing  the  words  of  survivorship  to  relate  to  the  death  of  the 
testator,  if  any  other  period  could  be  fixed  upon;  the  testator 
generally  supposing  the  legatee  will  survive  him.  If  he  intended 
his  wife  to  have  the  whole  for  life,  the  probable  conclusion  was, 
that  he  meant  the  time  of  division  (m). 

We  may  here  notice  the  cases  of  Brograve  v.  Winder  (n),  and  Exceptions, 
Hoghton  v.  Whitgreave  (o),  which  might  on  the  first  impression   j^l^J!^ 
seem  to  militate  against  the  preceding  class  of  cases  in  the  con-  ^!^^  ^• 
struction  of  the  words  *^  survwors  or  survivor  ;   buttorm  exceptions 
to  them,  and  will  appear  upon  consideration  to  have  been  decided 
upon  their  own  particular  circumstances. 

In  Brograve  v.  fFinder,  Robert  Moxon  devised  his  freehold 
and  copyhold  lands  to  his  nephew  /.  Moxon,  for  life,  and  to  his 
sons  successively  in  tail  male,  with  remainder  to  trustees  to 
sell;  and  directed  that  the  money  to  arise  from  the  sale  should 
be  equally  distributed  among  the  three  sons  and  daughter  of  his 
late  niece,  Ann  Winder,  *^or  the  survivors  or  survivor  of  them^ 
Joseph,  the  younger  son  of  Ann  Winder,  survived  the  testator, 
but  died  in  the  lifetime  of  /.  Moxon,  who  survived  him  a  few 
days,  dying  without  issue.  One  of  the  questions  was,  whether 
the  death  of  the  testator,  or  of  /.  Moxon,  was  the  point  of  time 
at  which  the  interests  vested?  which  depended  upon  the  consi- 
deration, to  which  of  these  two  periods  the  words  survivors  or 
survivor  related?  Lord  Loughborough  observing  that  it  was 
a  case  of  real  estate  to  be  converted  at  a  given  period,  and,  ad- 
mitting that  it  was  generally  true,  those  words  would  not  prevent 
the  vesting  at  the  death  of  the  testator,  said,  in  concluding  his 
judgment,  "  in  this  will,  the  penning  of  which  is  very  particular, 
when  once  you  fix  his  intention  that  they  shall  take  it  in  money, 
which  is  clearly  the  sense  of  this  ^'ill,  there  is  no  gift  till  the  dis- 
tribution. The  object  of  the  distribution  is  pointed  out  to  be 
among  persons  named,  or  the  survivors  or  survivor.  That  excludes 


(m)    See    the    case   of   Doe   v.  (n)  2  Yes.  jun.  634. 

PHggy  8  Barn.  &'Cres9.  231,  a  case         (o)  1  Jac.  &  Wal.  146 ;  see  Neuh' 

of  real  estate,  and  the  authorities  ton  v.  Ayscough,  1 9  Yes.  534,  infra, 

there  cited;  TVcm^r  y.  CopeZ,  9  Sim.  p.  1385. 
158. 

F  F  2 
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Tcnancj  ifi      the  possibility  of  taking  in,  as  objects  of  the  distribution,  persons 

^^^^^^'  who  are  dead. 

Survivorship  The  case  of  Hoghton  v.    Whitgreave   closely   resembles   the 

confined  to  tes-  ,,  #.  %>  ^wr,    «  i  •     m     i      j 

tetor'8  death,  preceding  case  of  Brograve  v.  Winder^  and  was  similarly  de- 
termined. There  Randall  Underhitt  gBLve  the  residue  of  his 
personal  estate  and  all  his  real  estate  to  his  wife  Isabel  for  life ; 
and,  after  her  decease,  he  gave  the  same  to  the  defendant  and 
another  in  trust  to  sell,  and  convert  into  money  the  real  estate: 
and  directed  that  the  money  arising  from  the  sale  of  his  real 
estates,  and  the  rents  and  profits  after  the  death  of  his  wife 
until  sale,  as  also  the  residue  of  his  personal  estate,  be  paid,  and 
equally  divided,  share  and  share  alike,  amongst  his  and  his 
wife's  nephews  and  nieces  aft:ermentioned,  and  the  ^*  survivors  or 
survivor  of  them^  (naming  them,  in  all  twelve  persons),  adding 
*^  and  I  do  hereby  give  and  bequeath  the  same  to  them  and  to  the 
survivors  or  survivor  of  them,  after  the  decease  of  my  said  wife, 
in  manner  aforesaid."  Two  of  the  residuary  legatees  died  in  the 
testator's  lifetime;  four  others  died  in  the  lifetime  of  the  testators 
widow,  upon  whose  death  the  real  estate  was  sold.  Upon  a  bill 
filed  by  Catherifie  Hoghton  and  four  others  of  the  residuary  lega- 
tees, the  question  was,  whether  the  legatees,  who  survived  the 
testator^  but  died  in  the  lifetime  of  the  widow,  took  vested  inte- 
rests, which  depended  upon  the  construction  of  the  words 
^^  survivors  or  survivor^  as  in  the  preceding  case.  Sir  Thomas 
JPlumery  M.  R.,  decided  in  the  negative.  He  strongly  obs^nred, 
that  the  subject-matter  was  not  to  be  converted  until  the  death  of 
the  tenant  for  life,  and  that  it  was  then,  and  not  till  then,  given 
to  the  trustees ;  so  that  there  was  not  only  no  bequest  until  the 
widow's  death,  but  the  subject-matter  did  not,  till  then,  exist  in 
the  form  in  which  it  was  given :  and  his  Honor  said,  that  the 
case  seemed  to  fall  under  the  general  rule,  that  legacies,  given  to 
a  class  of  persons,  vest  in  those  who  are  capable  of  taking  at  the 
time  of  distribution  (/?)• 

B.— Where  B. — We  now  proceed  to  that  class  of  cases,  wherein  the 

^nihip^onr'"  survivorship  has  been  confined  to  the  death  of  the  tenant  for 

fined  to  death    life:  in  all  of  which,  that  event  was  the  period  of  division  of  the 
of  tenant  for       f     A 

Thus  in  Darnell  v.  Daniell{q\   WiOiam  ManteU^  in  exercise 
of  a  power  in  his  marriage  settlement,  gave  the. whole  of  his 

(p)  See  also  Wordsworth  v.  Wood,  4  Myl.  &  C.  641,  affirmed,  D.  P.  20th 
May,  1S47. 
ft)  6  Ves.  297. 


life. 
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stock,  of  whicii  he  had  thereby  a  power  to  dispose,  to  his  trustees,  Temncy  in 
upon  trust,  after  the  decease  of  his  wife,  to  pay  the  interest  of  ®^™"*<''"- 


1 ,000£  part  thereof  to  his  sister,  Jane  DanieUy  for  life ;  and  after  ^^J^,^*'* 
her  death  the  principal  to  her  two  sons,  James  and  Francis  death  of  tenant 
DanieU,  share  and  share  alike,  absolutely,  in  case  they  should  be 
living  at  their  mother's  decease ;  but  if  either  of  them  should  die 
in  his  mother's  lifetime,  the  whole  of  the  sum  of  1,00021,  was  to 
be  paid  to  the  survivor  absolutely.  In  a  subsequent  part  of  his 
will,  the  testator,  after  reciting  that  he  was  possessed  of  2^100iL 
Bank  stock  four  per  cents,  gave  the  same  to  his  trustees,  upon 
trust,  after  the  decease  of  his  wife  Mary,  without  leaving  any 
child  by  him,  to  pay  the  interest  of  l,000i,  part  thereof  to  the 
said  Jane  Daniell  for  life ;  and  after  her  decease,  the  said  1,000^ 
^to  be  paid  equally  between  her  said  two  sons,  James  and 
Francisy  or  the  whole  to  the  survivor  of  themT  The  testator's 
widow  afterwards  married  Thomas  CoJhy^  one  of  the  trustees. 
Jane  Darnell  survived  the  testator,  but  died  in  Mary  Colby^s 
lifetime.  Francis  Daniell  died  intestate  aftier  his  mother,  Jane 
DanieUf  leaving  his  widow  Anne  Daniell,  surviving.  Upon  the 
bill  of  James  Daniell  and  the  executor  of  Mary  Colby y  who  died 
without  having  any  child  by  the  testator,  against  the  representa- 
tives of  the  surviving  trustee  of  the  will  of  the  testator  and  Anne 
Danielly  for  a  transfer  of  the  l,000i,  part  of  the  2,100Z.  stock, 
the  question  was,  whether  Anne  Danielly  as  administratrix  of  her 
husband  Francisy  was  not  entitled  to  a  moiety  of  that  sum; 
which  depended  upon  the  construction  to  be  given  to  the  words> 
^  or  the  whole  to  the  survivor^  as  to  what  period  if  related. 
Sir  WUHam  Grant,  M.  R.,  was  of  opinion  that  by  these  words 
the  testator  clearly  meant  the  survivor  at  the  time  of  the  dioision, 
which  he  did  not  think  would  take  place  till  both  his  wife  and 
Mrs.  Daniell  were  dead;  and  that  he  conceived  the  deaths 
would  happen  in  the  order  of  the  limitations.  His  Honor  also 
remarked,  that  the  mode,  in  which  the  testator  disposed  of  the 
other  sum,  confirmed  that  construction,  shewing  that  the  period 
of  division  was  the  period  at  which  he  intended  it  to  vest:  and 
he  accordingly  decreed  that  the  whole  sum  of  1,00021  should  be 
transferred  to  the  plaintiff  James  Daniell. 

Jenour  v.  Jenour  (r),  a  case  of  considerable  doubt  and  difficulty, 
comes  next  in  the  present  class.  There  Mathew  Jenour  first 
bequeathed  in  trust  to  three  trustees  600il  per  annum  of  his  Bank 
long  annuities,  of  which  his  sister,  Margaret  Jenour,  should  have 

(r)  10  Ve«.  562. 
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Tenancy  in       40021  per  amvum  during  her  life;   and  his  brother  should  have 

^°"°^°' 200t  per  annum  during  his  life.     Secondly^  after  authorizing  the 

ccmfin^to^      appointment  of  new  trustees,  the  testator  directed  upon  the 
death  of  tenant  decease  of  his  sister,  200/1  per  annum  of  the  annuities  left  to  her 
^  ^^  during  her  life,   should  be   equally  divided  between  his  two 

nephews,  Joshua  and  Maihew  Jenour^  and  three  nieces,  Charlotte 
Jenaury  Sidney  Finch,  and  Jane  Jenaur,  and  the  survioars  of  them  ; 
he  then  bequeathed  as  follows;  ^^and  the  other  200/1  per  annum, 
shall  be  my  brother's  during  his  life,  if  he  shall  survive  my  sister; 
and,  after  his  decease,  shall  be  equally  divided  between  my  two 
nephews,  Joshua  and  Mathew  Jenour,  and  go  to  the  survivor  of 
them,  in  case  his  brother  shall  leave  no  lawful  issue ;  if  he  shall, 
such  issue  shall  be  in  place  of  dieir  fiither  with  regard  to  the 
said  annuities.  Upon  Uie  decease  of  my  brother,  the  200/1  per 
annum  of  the  annuities  left  to  him  during  his  life,  shall  be  equally 
divided  between  my  two  nephews  and  three  nieces  before  named, 
and  the  survivors  of  them.  The  testator  then  declared,  the  interest 
of  his  nieces  was  for  their  separate  use ;  and  he  added  a  clause, 
imposing  upon  them  a  condition  not  to  alienate  their  shares  of 
the  400/1  per  annum,  upon  breach  of  which,  by  either  of  his 
nieces,  her  forfeited  share  was  to  go  to  the  surviving  sisters  and 
brothers  during  the  life  of  the  niece;  and  the  testator  added, 
^*  but  if  she  shall  leave  lawful  issue  at  her  death,  such  issue  from 
that  time  shall  have  their  mother's  share  of  the  said  400/1  per 
annum,  in  the  same  manner  as  they  would  have  had  it,  had  not 
their  mother  forfeited  the  same  during  her  life ;  for  the  lawful 
issue  of  my  nephews  or  nieces  shall  be  in  place  of  their  &ther  or 
mother  after  their  decease ;  and  have  their  father  or  mother's 
share  of  the  said  annuities."  Thirdly,  the  testator  directed  his 
nephew,  Joshua  Jenour,  to  apply  350/1  annually,  out  of  the 
income  of  the  oflSce  of  one  of  the  fifteen  coal  meters  of  London, 
of  which  he  held  a  lease,  and  which  he  left  to  his  said  nephew 
in  trust,  and  lay  out  such  annual  sum  in  the  purchase  of  Bank 
long  annuities,  until,  with  the  produce  thereof,  the  annual  sum 
of  92/1  long  annuities  should  be  purchased,  and  which  should 
be  invested  in  the  names  of  his  trustees,  to  pay  30/1  per  annum 
to  each  of  his  two  nieces,  Cliarlotte  and  Jane  Jenofur,  during  the 
life  of  the  testator's  sister,  and  16/1  per  annum  during  the  life  of 
his  brother,  if  his  sister  and  brother  should  survive  the  expiration 
of  his  coal  meter's  lease:  and  the  testator  added,  *' after  the 
decease  of  my  sister  and  brother,  the  92/.  per  annum  Bank  long 
annuities  directed  to  be  purchased,  shall  be  annexed  to  the 
200Z.  per  annum  given  to  my  two  nephews,  in  the  second  article 
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of  my  will,  and  go  to  them  in    the  same  manner."      The  Tenancy  in 
testator  appointed  his  brother  Thxmuu^  and  his  nephew  Joshua  ^""^^ 


Jenour,  executors;  and  the  latter  residuary  legatee*  After  8amvOT»hip 
the  testator's  death,  the  92/.  long  annuities  were  purchased  death  of  tenant 
according  to  the  directions  of  the  will,  and  invested  in  the  names  ^^  ^^ 
of  trustees.  Afterwards,  Margcaret  Jenaur  died ;  and  then  Thomas 
Jenowr,  Maihew  Jenowr^  the  testator's  nephew,  filed  his  bill, 
praying  to  be  declared  entitled  to  a  moiety  of  the  92iL  long 
annuities  absolutely,  and  a  transfer  accordingly.  Sir  WHtiam 
Orant,  M.  R.,  determined  that  the  nephews  should  take  ab- 
solutely, if  living  at  the  death  of  the  tenant  for  life ;  if  then  dead, 
leaving  issue,  then  the  issue-  were  entitled  in  the  fiither's  place, 
and  should  take  absolutely.  The  decree  directed  a  transfer 
of  the  moiety  of  the  92L  per  annum  to  the  plaintiff,  and  of  the 
dividends  accrued  Ance' Thomas  Jenour's  death.  Upon  appeal 
from  this  judgment,  by  Joshua,  he  insisted  that  he  and  Mathew 
ought  to  have  been  declared  entitled  for  their  respective  lives 
only,  with  benefit  of  survivorship  to  thetn  and  their  issue,  ac- 
cording to  the  wilL  Lord  JSldon,  C,  premised,  that  his  decision 
upon  the  92L  per  annum  might  go  to  intimate  an  opinion,  not  to 
decide  as  to  the  title  to  the  20021  per  annum  long  annuities;  to 
which  by  the  will,  the  other  fimd  was  annexed ;  and,  after  ob- 
serving upon  the  doubt  attending  the  case,  determined,  that  the 
construction,  upon  the  whole,  must  be,  that  one  nephew  should 
take  the  whole,  if  one  only  be  living  at  the  decease  of  the  testator's 
brother,  except  the  deceased  one  left  issue ;  in  that  case,  the  one 
surviving  should  take  half:  and  his  Lordship  declared,  that, 
whatever  might  have  been  the  claim  of  the  issue,  the  plaintiff, 
having  survived  the  testator's  brother  and  sister,  was  entitled  to 
one  moiety  of  the  92L  per  annum.  His  Lordship  also  observed, 
that  if  the  first  part  of  the  disposition,  giving  200iL  annuities  of 
the  40021  annuities,  which  the  testator's  sister  was  to  have  for  life, 
to  his  nephews  and  nieces  and  the  survivors  of  them,  had  stopped 
there,  the  necessary  construction  would  be  a  distribution  among 
those,  who,  upon  the  decease  of  his  sister,  were  living ;  and  the 
legal  interpretation  would  not  create  a  benefit  of  survivorship 
among  them ;  but  under  the  words  equally  divided,  they  would 
take  the  absolute  interest  as  tenants  in  common. 

In  Newton  v.  Ayscough  («),  Dangerfield  Taylor  gave  to  Sarah 
Acam  the  interest  of  30021  four  per  cent  consolidated  annuities 
(which  by  codicil,  he  increased  to  40021)  during  her  life;  and 

«    »        I     *    III  II     .  l-l-  11  '  ■  I    ■  ■  I     ■  ■  ,— .^M^^    I 

W  19Vea.  534. 
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Tenanqr  ia      aft^i*  h^r  decease^  to  be  sold  and  divided  among  his  residaary 

^°'""°°: legatees,  or  the  survivor  of  them,  share  and  share  alike ;  and  he 

S**'J'v®"^^P  appointed  Elizabeth  Thompson,  Sarah  Deacori,  and  Ettzabeth 
death  of  tenant  PoweU  (afterwards  Newton)  residuary  legatees.  Sarah  Acam  sur- 
fer life.  vived  the  testator,  and  Elizabeth  Powell,  as  the  survivor  of  the 
three  residuary  legatees,  at  the  death  of  Sarah  Acam,  claimed 
the  40021  ioxjx  per  cents.  ;  md  Sir  ffiOiam  Grant,  M.  R.,  decided 
that  the  intention  appeared  very  clear  to  refer  the  survivorship 
to  the  death  of  the  tenant  for  life,  and  not  of  the  testator.  His 
Honor  distinguished  the  principal  case  from  Perry  v.  Woods  {t), 
and  remarked,  that  in  the  case  before  him,  there  was  direction  to 
the  trustees,  at  the  death  of  the  tenant  for  life,  to  sell  the  fund 
and  divide  the  produce  among  the  residuary  legatees,  or  the 
siuirivor  of  them,  share  and  share  alike.  That  naturally  pointed 
to  the  period  of  sale,  as  the  period  to  ascert^n  who  were  the 
persons  to  take ;  and  brought  the  case  much  nearer  to  Brograne 
V.  Winder  («),  than  Perry  v.  Woods. 

In  Browne  v.  Lord  Kenyan  (v),  C  Whitley  bequeathed  the  sum 
of  1,000/1  (to  which  she  was  entided  under  a  deed  of  settlement) 
to  Lord  Kenyan  and  two  other  trustees,  upon  trust  to  permit  it 
to  remain  on  its  present,  or  to  place  it  out  on  other,  security ; 
and  to  pay  the  interest  to  Abigail  Jones  for  life,  and  after  her 
death  to  Elizabeth  Chetwode  and  her  sister  Mrs.  Davison  in  equal 
shares,  during  their  joint  lives;  and  after  the  death  of  either, 
to  pay  the  whole  interest  to  the  survivor ;  and  aft^r  the  decease 
of  the  survivor,  to  pay  the  principal  ta  testatrix's  cousin,  Sj*  Jdm 
Chetwode,  Bart.;  but  if  he  were  then  dead,  then  to  his  two 
brothers  in  equal  shares,  or  the  whole  to  the  survivor  of  them. 
The  tenants  for  life.  Sir  John  Clietwode  and  his  two  brothers, 
Charles  and  Philip,  all  survived  the  testatrix.  Afterwards  EUza- 
beth  Chetwode  died,  then  Charles  Chetwode  died  intestate,  leaving 
a  widow  (his  administratrix)  and  one  child,  the  wife  of  ffilHam 
Rose,  one  of  the  defendants.  After  the  death  of  Charles,  his 
brother  Philip  died,  and  by  his  will  appointed  Ann  Chetwode 
universal  legatee  and  sole  executrix,  who  died  and  appointed  the 
plaintiff  her  residuary  legatee  and  executor.  After  the  death  of 
Philip,  Sir  John  Chetwode  died.  Abigail  Jones  and  Elizabeth 
Chetwode  died  in  Mrs.  Davison^s  lifetime,  who  after  the  testatrix's 
death,  marned  Edtoard  Mainwaring,  and  survived  all  the  legatees 
named.     The  plaintiff  prayed  to  be  entided  to  the  1,000/.  and 
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the  interest  thereon  since  Mrs.  Mainwaring^s  death ;  and  upon  Tenancy  in 
this  claim  the  question  arose,  whether  the  brothers,  Charles  and  ^""^°' 
Philip  Chetwodey  took  each  a  vested  interest  in  the  legacy  of  Survivorship 
1,0007.  as  tenants  in  common ;  or  whether  the  surviving  brother  death  of  tenant 
took  the  whole ;  or  whether  the  legacy  lapsed  by  the  death  of  ^^^  ^* 
both  before  the  tenant  for  life  ?     Sir  John  Leachy  V.  C,  said  the 
only  question  was  upon  the  words  "<?r  the  whole  to  the  survivor ^^ 
to  what   period    the    survivorship  was    to  be   applied.      His 
Honor  was  of  opinion,  that  the  meaning  was,  if  one  only  sur- 
vived the  tenant  for  life,  he  should  take  the  whole:  that  it  was, 
in  expression,  a  vested  gift  to  the  two  as  tenants  in  common, 
subject  to  be  devested  if  one  alone  should  survive  the  tenant  for 
life ;  but  which  never  was  devested,  as  the  event  did  not  happen : 
and   he  decreed   accordingly,   that   the    money  was    divisible  * 

between  the  representatives  of  the  two  brothers. 

The  next  case  to  be  cited  in  the  present  class  is  Cripps  v. 
Walcott  {to).  There  Deborah  Saunder^  in  exercise  of  a  power, 
bequeathed  to  John  Walcott  and  another,  540/1  in  trust  to  pay 
the  interest  to  her  husband  Arthur  Sounder  for  life,  and  after  his 
decease,  directed  it  should  be  divided  between  her  two  sons 
Arthur  Saunder  and  George  Sounder y  and  the  plaintiff  i^nn  Cowley 
Cripps  her  daughter,  and  the  survivors  or  survivor  qfthemy  share 
and  share  alike ;  and  she  appointed  George  Saunder  her  executor. 
The  testatrix  died,  leaving  her  husband  and  three  children  sur- 
viving. Arthur  Sounder^  the  son,  died  in  his  fether*s  lifetime ; 
and  Aherwards  Arthur,  the  husband,  died,  leaving  George  Saunder 
and  the  plaintiff  ^nn  Cawley  Cripps  surviving:  the  latter  claimed 
to  be  entitled  to  a  moiety  of  the  stock,  in  the  purchase  of  which 
the  540/1  had  been  invested.  The  question  was  to  what  period 
the  survivorship  related;  to  the  death  of  the  testatrix,  or  of  the 
tenant  for  life ;  and  Sir  John  Leachy  V.  C,  decided  that  it  was 
to  be  referred  to  the  latter.  His  Honor  stated  his  opinion  on  the 
general  rule  in  the  following  words:  ^^It  would  be  difficult  to 
reconcile  every  case  upon  this  subject  I  consider  it^  however, 
to  be  now  settled,  that  if  a  legacy  be  given  to  two  or  more, 
equally  to  be  divided  between  them,  or  to  the  survivors  or  survi- 
vor of  them,  and  there  be  no  special  intent  to  be  found  in  the 
vrill,  that  the  survivorship  is  to  be  referred  to  the  period  of 
division.    If  there  be  no  previous  interest  given  in  the  legacy. 


(to)  4Mad.ll;  upon  this  decision  see  2  Mjl.  &  K.  25 ;  4  Myl.  &  Cr.  645. 
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then  the  period  of  division  is  the  death  of  the  testator  {x)y  and 
the  survivors  at  his  death  will  take  the  whole  legacy.  This  was 
SurviTonbip  the  case  of  Stringer  v.  PhUUps  (y).  'But  if  a  previous  life  estate 
death  of  tenant  be  given^,  then  the  period  of  division  is  the  death  of  the  tenant  for 
for  life.  jjfg^  and  the  survivors  at  such  death  will  take  the  whole  legacy. 

This  was  the  principle  of  the  cited  cases,  BmseU  v.  Long  {z), 
Darnell  v.  Daniell  (a),  and  Jenour  v.  Jenour  (&).  In  Bindon  v. 
Suffolk  (c),  the  House  of  Lords  found  a  special  intent  in  the  will^ 
that  the  division  should  be  suspended  undl  the  debts  were 
recovered  from  the  Crown ;  and  they  referred  the  survivorship  to 
that  period.**  His  Honor  then  made  the  observation  on  the  two 
cases  of  Rodmek  v.  Dean^  and  Perry  v.  Woods  before  noticed  (d). 
In  the  later  case  of  Pope  v.  WhUcombe  {e\  the  bequest  was 
of  the  residue  of  testatrix's  personal  estate  to  trustees  in  trust  for 
her  brother  WilHam  Pope  for  life^  and  after  his  death  in  trust  for 
WUliam  Pope  (the  son  of  her  said  brother)^  Arthur,  Sarak,  and 
Elizabeth  Groombridyey  and  the  survivors  and  survivor  of  them 
share  and  share  cdihe,  to  be  paid  or  assigned  to  them  respectively 
as  they  should  attain  twenty-one,  with  interest  in  the  meantime, 
and  until  they  should  be  entided  to  receive  their  respective 
shares.  William  Pope  the  son,  and  JEHzabeth  Groombridge  died 
in  the  lifetime  of  WSHam  Pope  the  tenant  for  life,  upon  whose 
death  Arthur  and  Sarah  Groombridge  claimed  to  be  entitled  to 
the  residue  in  equal  moieties,  they  being  the  only  survivors  at 
the  death  of  the  tenant  for  life,  and  that  being  the  period  of 
division :  Lord  JEldoUy  C,  decided  accordingly. 

In  Crowder  v.  Stone  (/),  the  testator  bequeathed  stock  in  trust 
for  two  legatees  for  life,  and  after  the  death  of  the  survivor  the 
stock  to  be  sold  and  the  produce  divided  between  his  nephew 
John  Lloyd,  and  his  four  nieces  Mary'Powelly  Jane  Greenwood, 
Ruth  Matthews,  and  Catherine  Mitchener,  share  and  share  alike. 
But  in  case  of  the  death  of  either  of  his  nephew  and  nieces  before 


(x)  This  proposition,  it  should 
seem,  must  be  limited  to  those  cases 
where  the  period  of  division  is  bj 
the  will,  made  subsequent  to  the 
death  of  the  testator ;  see  division  2, 
of  class  A.  in  the  present  section, 
p.  338. 

(y)  Supra^  p.  1375. 

(z)  Stqfroj  p.  1380. 

(a)  lb.  1382. 

(6)  lb.  1383. 

(<?)  lb.  1374. 


(d)  lb.  1377, 1378. 

(e)  3  Russ.  124. 

(/)  lb.  217 ;  see  also  Blewitt  r. 
Roberts  and  others,  2  Cr.  &  Ph.  274 ; 
Da  Costa  v.  Keir,  3  Bus.  360 ;  Gibbs 
V.  Tait,  8  Sim.  132  ;  Wordsworth  v. 
Wood,  4  Myl.  &  Cr.  641 ;  Taylor  v. 
Beverley,  I  Col.  108 ;  WilHams  v. 
Tartt,  2lb.  85 ;  Turing  v.  Turing,  10 
Jur.  366;  DormOev.  Wofffi  11  Jur. 
160. 
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their  respective  shares  should  become  due  and  payable  to  them  Tenancy 
by  virtue  of  his  will,  then  the  share  of  him,  her,  or  them  so  dying  ©ommwu 


m 


without  issue  as  aforesaid,  should  go  to  and  be  equally  divided  Sorvivonhip 

between  and  amongst  the  survivor  cmd  survivors  of  them  share  and  death  of  tenant 

share  alike.     The  survivor  of  the  legatees  for  life  died  in  1 823,  ^^^  ^^ 

at  which  time  Muth  Matthews  alone  was  alive.     Mary  PoweU 

died  in  July,  1797,  leaving  an  in&nt  son  who  died  without  issue 

in  1799.     Catherine  Mitchener  died  in  August^  1797,  and  John 

Uoyd  in  1805,  both  leaving  children  who  were  living.     Jane 

Greenwood  died  in  1802,  without  issue.     Lord  Lyndhurst^  C, 

decided  the  three  following  points :  Firsts  that  Mary  PoweU  took 

nothing  by  the  bequest^  her  issue  dying  before  the  period  of 

distribution.     Secondly^   that  Jane  Greenwood,  as  she  survived 

Mary  PoweU  would  become  entitled  to  her  proportion  of  Mary 

PowelTs  share,  but  that  although  heroriginal  share  became  divisible 

among  the  survivors,  her  accrued  share  did  not     Thirdly,  that 

the  representatives  of  Catherine  Mitchener  were  not  entitled  to 

any  portion  of  the  shares  of  Mary  PowgU  and  JaJie  Greenwood,  as 

she  did  not  survive  the  period  when  the  events  happened  upon 

which  their  shares  were  to  go  oven 

C. — We  now  proceed  to  cite  cases  wherein  the  survivorship  C^— Survivor- 
has  been  confined  to  the  minority  of  the  l^atees.  the*  Verity  of 

Thus,  in  Hatces  v.  Howes  (g),  Andrew  Hawes,  the  plaintifTs  ^«  legatees, 
grandfather,  by  will,  reciting  that  he  was  a  freeman  of  London, 
devised,  so  soon  after  his  decease  as  his  children  required,  his 
customary  part  (A)  to  his  five  children,  equally  to  be  divided 
between  them,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint-tenants,  toith  benefit  of  survivorship.  He  then 
gave  his  testamentary  part  to  his  four  younger  children,  in  the 
same  words,  with  Uhe  benefit  of  survivorship.  H.  Hawes,  the 
father  of  the  plaintifi^,  afterwards  devised  his  lands  to  a  trustee 
and  his  heirs,  in  trust  to  pay  debts  by  sale ;  and  the  residue  un- 
sold, or  the  whole,  if  the  personal  estate  was  sufficient  for  such 
payment,  to  his  three  children  and  their  heirs,  when  he,  she  and 


(g)  1  Yes.  sen.  1 3. 

(h)  By  the  custom  of  London,  if 
a  freeman  die,  the  surplus  of  his  per- 
sonal estate,  after  debts  and  funerals 
paid^  is  distributable,  one-third  to 
his  wife,  another  third  to  his  chil- 
dren, and  the  other  third  part  he 
may  dispoise  of  by  his  will.  Salk.  426. 


If  any  child  die  before  the  father, 
under  twenty-one,  and  unmarried, 
hb  share  goes  to  the  other  children, 
2  Vem.  559.  An  orphan,  after 
twenty-one,  may  dispose  of  his 
orphanage  part,  though  it  be  not 
received,  but  not  before  twenty-one, 
Pie.  Ch.  537. 
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Tenancy  in       they  attained  the  age  of  twenty-one  or  marriage^  equally  to  be 

common. divided  between  them,  share  and  share  alike,  as  tenants  in  com- 

Survivorship      mon,  and  not  as  loint-tenants.  toith  benefit  of  survivors/np.  and 

confined  to  mi-,.      '__  *'_  _  i^^i.  .  i 

norityofiega-    directed  the  rents  and  profits  to  be  tor  their  maintenance  and 
^^^  education  during  minority.      One  of  the  three  children  died 

before  twenty-one  or  marriage.  Two  questions  arose,  Jirst, 
whether  the  words  of  these  wills  constituted  a  tenancy  in  common 
or  joint-tenancy?  Secondly y  what  should  become  of  the  deceased 
child's  share?  Lord  Hardwieke,  C,  rejected  the  construc- 
tion that  the  survivorship  related  to  the  death  of  the  testator,  but 
confined  it  to  the  children's  dying  before  twenty-one  or  marriage. 
With  respect  to  the  will  of  the  grandfather  Andrew  Hawes^  his 
Lordship  was  of  opinion,  that  the  disposition  of  the  customary 
part  seemed  a  key  to  the  will,  where  the  testator  could  not  mean 
a  survivorship  of  himself;  the  words  in  the  beginning  showing 
that  it  must  be  after  his  death,  and  at  such  time  as  it  should 
attach ;  viz*  at  the  age  of  twenty-one,  when  the  child  might  call 
for  his  share,  and  if  afterwards  any  of  the  others  died  before  the 
age  of  twenty-one  or  marriage,  might  be  entitled  to  part  of  his 
share.  The  use  of  these  words,  therefore,  excluded  any  other 
construction.  That  the  word  like  in  the  bequest  of  his  personal 
estate  referred  to  the  customary  survivorship,  and  amounted  to 
expressly  saying,  if  any  die  before  twent3'-one  or  marriage,  to  go 
to  the  survivors.  With  respect  to  the  second  question,  which 
arose  on  the  will  of  H.  Howes  the  fiither,  his  Lordship  thought 
the  word  and  must  be  read  or ;  viz,  when  he,  she,  or  they  attained 
twenty-one,  or  marriage :  and  that  the  share  of  the .  deceased 
child  under  age  or  marriage  survived  to  the  rest,  and  did  not 
descend  to  his  heir,  nor  was  it  contrary  to  a  tenancy  in  common, 
for  at  the  time  limited,  namely,  their  respective  ages  of  twenty- 
one,  they  should  be  so,  but  not  entitled  to  a  conveyance  before. 

Again,  in  Mendes  v.  Mendes(i)y  Alvaro  Mendes  bequeathed 
to  Rachel  Mendes,  his  daughter,  6,000/.,  and  to  Catherine,  his 
other  daughter,  5,000/1,  to  be  paid  at  twenty-six,  or  days  of 
marriage ;  but  in  case  both  or  either  of  them  died  before  their 
respective  legacies  became  due,  then  the  legacy  or  legacies  of  her 
or  them  so  dying,  together  with  the  interest  or  increase  thereof, 
should  be  equally  divided  between  his  two  sons,  the  plaintifis ; 
and  in  case  of  the  death  of  either  of  them,  to  the  survivor  of 
them;  and  the  testator  directed,  that  600Z.  a  year  should  be 
given  to  his  wife,  Sarah,  out  of  his  estate,  for  the  maintenance 

(«)  3  Atk.  619. 
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and  education  of  the  plaintifis,  and  their  sisters^  whilst  they  Tenancy  in 
continued  with  her  and  at  her  charge ;  and  he  gave  the  residue  comn'op* 
of  his  real  and  personal  estate  to  the  plaintiffs,  to  be  equally  Survivorship^ 
divided  between  them;  and  in  case  of  either  of  the  plaintiff*^  norityoflega-' 
deathj  the  lohole  residue  to  he  enjoyed  by  the  survivor ;    and   in  **®** 
case  of  both  of  the  plaintifis'  deaths,  without  leaving  issue,  then 
the  residue  was  to  be  divided  in  the  following  manner;  viz.  one 
part  to  his  wife,  and  the  other  to  his  daughters,  Rachel  and 
Catherine^  equally,  and  their  issue ;  and  for  want  of  issue,  to  the 
survivor  of  them ;  and,  if  all  his  children  should  die  unmarried, 
and  without  issue,  then  he  gave  one-half  of  the  residue  to  his 
wife,  one-fourth  to  his  brother,  Anthony  Mendes,  and  in  case 
of  his  death,  to  his  children ;  and  one-fourth  in  Uke  manner  to 
his  brother^  James  Mendesy  and   his   children;    and  made  the 
defendants,  Anthony,  James,  and  Lewes  Mendes,  executors.   After 
the  appointment  of  the  executors,  these   words  were  added: 
^'  Memorandum,  the  600^  I  have  ordered  should  be  allowed  my 
wife  for  my  children's  maintenance,  is  to  be  regulated  as  follows, . 
viz.  100/.  per  annum  to  be  allowed  by  each  girl,  and  200Z.  per 
annum  by  each  boy ;  and,  in  case  of  the  death  of  any  of  my  said 
children,  the  inheritor  or  inheritors  are  to  pay  their  share  or 
proportion,  so  that  the  said  sum  of  600il  may  not  prove  deficient^ 
to  be  put  at  the  end  of  the  will."    The  testator's  two  sons,  soon 
after  his  death,  filed  their  bill  for  an  account  of  the  personal 
estate,  and  to  have  it  secured.     The  children  of  Anthony  and 
James  Mendes  insisted  upon  the  benefit  of  the  contingent  limita- 
tions in  the  testator's  will,  as  to  part  of  the  residue.     Moses 
Mendes,  one  of  the  testator's  sons,  having  attained  twenty-one, 
petitioned  the  Court,  that  one  moiety  of  the  residue  might  be 
assigned  to  him;    and  Lord  Hardwiche  decreed  accordingly. 
The  first  difficulty  arose  upon  the  construction  of  the  words, 
*'  and  in  case  of  either  of  their  deaths,  the  whole  to  be  enjoyed 
by  the  survivor."    His  Lordship  was  of  opinion,  that  the  words, 
upon  the  general  meaning  of  the  will,  could  not  apply  to  the 
deaths  of  the  children  generally,  or  to  their  deaths  without  issue ; 
and,  in  concluding  his  judgment,  said,  '^  I  am  of  opinion,  the 
words,  'if  both  my  sons  should  die  without  leaving  lawful  issue,' 
mean  a  dying  before  twenty-one,  with  regard  to  them ;  and  the 
subsequent  words,  *  if  all  my  children  should  die  unmarried,  or 
without  issue,'  mean,  as  to  the  daughters  dying  before  twenty- 
six,  or  marriage ;  but  even  if  they  had  died  before  twenty-one, 
and  had  lawful  issue,  I  should  have  been  of  opinion,  it  would 
not  have  gone  over.     This  is  the  most  reasonable  construction ; 
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Tenancy  in       and  88  the  sons  have  attained  twenty-one,  no  contingency  has 
*^°"°^'^'  happened  with  regard  to  them,  and,  therefore,  the  residue  of  the 

Survivorship      tcstatoi^s  real  and  personal  estate  vests  absolately  in  the  two  sons, 

confined  ^ »»-         ^  ^  .  ^  .1  •        •  r    \.    - 

nority  of  lega-    as  tenants  m  common ;  or  otherwise,  in  case  of  their  marriage, 
*®®^  they  can  make  no  provision  for  a  wife,  or  any  issue  of  the 

marriage.  This  makes  a  consistent  plan  of  the  whole  will,  and 
it  is  very  happy  that  the  memorandum  was  at  the  bottom  of  it ; 
for  from  thence  it  is  clear  he  intended,  if  both  his  sons  died 
before  twenty-one,  the  residue  should  go  over,  not  otherwise." 
His  Lordship's  reasons  for  this  judgment  were  formed  from  a 
view  of  the  whole  will,  wherein  he  conceived  an  intention  appa- 
rent on  the  part  of  the  testator,  (a  parent  making  a  provision 
for  his  wife  and  infismt  children),  to  provide  portions  to  be 
enjoyed  by  his  children  at  a  given  period,  when  he  considered 
they  would  require  them,  daughters  at  twenty-six,  sons  on 
attaining  their  full  age:  and  that  the  frmd  provided  was  to 
go  among  those  who  should  survive  the  prescribed  period  of 
distribution  or  enjoyment 

Again,  in  The  Earl  of  SaUsbtay  v.  Lambe  (J\  the  Earl  of 
Thanet^  by  a  codicU  to  his  will,  gave  30,0002.  to  his  executors, 
in  trust  for  the  equal  and  separate  use  of  his  five  daughters, 
Caikerine  Lady  SandSf  jinn  Countess  of  Salisbury^  Margaret 
Lady  Lovely  Mary  Countess  of  Harroldf  and  Lady  Isabella 
TtffUm^  equally,  and  their  respective  children;  being  6,00021 
a  piece  for  each  of  his  said  daughters  and  their  children,  to 
be  placed  out  at  interest,  with  the  approbation  of  each  of 
his  daughters,  as  to  their  respective  share.  If  any  of  his 
said  daughters  should  die,  then  the  6,000J1  given  for  the 
benefit  of  her  and  her  children  should  be  in  trust  for  her 
daughters  and  younger  sons,  subject  to  such  deceased  daughter's 
appointment ;  and  in  default  thereof,  in  trust  for  the  daughters 
and  younger  sons,  equally,  and  to  the  survivors  and  survivor 
of  them:  and  in  case  there  should  be  no  such  daughter  or 
younger  son,  or  all  should  die  before  twenty-one  or  marriage, 
then  in  trust  that  his  daughter  so  dying  should  dispose  of  the 
6,0002i  and  interest  to  such  of  her  sisters  and  younger  children, 
and  in  such  proportions,  as  she  should  then  judge  would  have 
most  occasion  for  the  same ;  and  for  want  of  iq)pointment,  then 
in  trust  for  all  the  daughters  and  younger  sons  of  her  sisters  who 
shoukl  be  living  at  her  death,  to  be  divided  equally  among  them. 
Lady  SaSdniry  made  her  will,  and  appointed  the  6,00021  among 


(J)  Amb.  383,  and  1  fidcn,  465. 
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her  children  in  unequal  proportions ;  which  appointment  was  Tenancy  m 
of  no  effect,  as  all  her  children  died  in  her  lifetime,  though  after  corttmon, 
having  attained  their  respective  ages  of  twenty-one.     The  plain-  Sarvivorship 
tiff  and  defendant,  Strode^  claimed  as  representatives  of  two  of  nority  of  lega-* 
the  younger  children  of  Lady  Salisbury.     Lord  Egmont  claimed  ^^* 
as  administrator  to  his  wife,  who  was  the  survivor  of  the  younger 
children*     Isabella  Pawlet,  Mrs.   Southwell,  and  Lady    Gawer, 
claimed  as  younger  children  of  Lord  Thanetf  who  survived  Lady 
Salisbury,    Lord  Keeper  Herdey,  in  giving  judgment,  said,  '*  I 
am  of  opinion,  that  the  6,000/.  vested  in  Lady  Salisbury*8  child- 
ren, upon  their  attaining  twenty-one,  so  as  to  be  transmissible 
to  their  representatives.     This  question  has  been  settled  over 
and  over  again,  and  entirely  to  my  satisfaction.      As  to  the 
words,  survivors  and  survivor  ofthemy  they  can  only  mean  to  give 
cross  remainders  to  the  children,  before  the  devise  over  can  take 
place." 

In  HalKfax  v.  Wilson  (A),  William  Hodgson  gave  the  residue 
of  his  personal  estate  to  trustees,  upon  trust  to  pay  the  interest, 
&C.  to  his  mother  Rebecca  Hodgson  for  life,  and,  after  her  death, 
to  pay  and  transfer  the  said  monies  unto  and  among  his  nephew 
and  nieces  Barbara^  Thomas,  and  Margaret  Hodgson,  share  and 
share  alike;  their  shares,  vnth  the  accumulating  interest  (if  any), 
to  be  paid  or  transferred  to  them  respectively  at  their  respective 
ages  of  twenty-one  years ;  and  in  case  any  of  his  nephew  and 
nieces  should  happen  to  die  before  his  or  their  share  or  shares 
should  become  payable,  then  he  directed  that  the  share  or  shares 
of  him,  her  or  diem  so  dying  should  go  or  be  paid  to  the  survivor 
or  survivars  in  equal  shares ;  and  if  but  one  survivor,  to  such 
only  survivor;  and  to  be  paid  at  such  times  as  their  original 
shares.  In  case  of  the  death  of  all  his  said  nephew  and 
nieces  before  the  said  trust  monies  should  become  payable  by 
virtue  of  his  said  will,  then  he  gave  the  said  trust  monies  to  his 
two  trustees  absolutely,  share  and  share  alike.  Thomas  Hodgson, 
the  nephew,  survived  the  testator,  and  attained  twenty-one,  but 
died  in  the  lifetime  of  the  testator's  mother,  who  died  shortly 
after  Thomas.  Margaret  Hodgson  married,  but  died  under 
twenty-one.  Barbara  HalHfax  (late  Hodgson),  the  testator's 
other  niece,  attained  twenty-one  in  the  lifetime  of  Rebecca,  the 
testator's  mother;  and  with  her  husband,  filed  her  bill  for  a 
transfer  and  payment  of  the  fund.  The  defendant  Wilson  as 
administrator  of  Thomas  Hodgson,  claimed  his  share  as  a  vested 


(A)  16  Ves.  168. 
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Tenancy  in       interest  in  him  at  his  age  of  twenty-one.    The  question  was, 
whether,  in  order  to  attain  a  vested  interest,  it  was  necessary 


common. 


Survivorship      ^^  ^  nephew  or  niece  should  only  attain  twenty-one ;  or  that 

confined  to  mi-  i  j  i_  •  . 

nority of lega.    they  should  both  attain   that  age,  and  survive   the   mother? 

*®^  Sir  WilUam  Grant  was  of  opinion,  that  the  former  was  the  true 

construction.  In  one  sense,  and  with  reference  to  the  capacity 
of  the  persons  to  take,  by  the  word  ^^  payable"  the  testator  had 
declared  that  the  age  of  twenty-one  was  the  period  at  which  the 
shares  were  to  be  payable ;  in  another  sense,  with  reference  to 
the  interest  of  the  tenant  for  life,  they  could  not  be  payable 
until  her  death :  but  that  it  was  with  the  direction  to  pay  at  the 
age  of  twenty-one  that  the  bequest  over  was  immediately  con- 
nected; and  it  was  to  that  period  of  payment  his  Honor  thought 
that  the  subsequent  words  were  most  naturally  to  be  referred : 
and  accordingly  he  declared,  that  the  plaintiffs  had  no  claim 
to  the  share  of  Thomas  Hodgson^  as  he  attained  the  age  of 
twenty-one. 

The  case  oi  Bayard  v.  Smith  (I)  may  here  be  added.  There 
Andrew  Moffatt  gave  the  residue  of  his  personal  estate  to  trustees, 
upon  trust  to  pay  the  same,  and  the  interest,  to  and  amongst, 
and  to  be  equally  divided  between,  the  child  or  children  of  his 
two  daughters,  Elizabeth  Mills  and  Martha  Norris,  share  and 
share  alike ;  sons  to  be  paid  at  their  respective  ages  of  twenty- 
one,  daughters  at  twenty-one  or  marriage  respectively,  which 
should  first  happen ;  with  a  proviso,  that  if  any  child  or  children 
should  die  before  his,  her  or  their  shares  became  payable,  then 
the  share  or  shares  of  any  child  or  children  fio  dying  should 
accrue  to  the  survivors  or  survivor  equally  between  them,  share 
and  share  alike,  if  more  than  one,  to  be  payable  or  transferrable 
at  such  ages,  &c.  as  their  original  shares :  the  issue  of  any  child 
dying  in  the  life  of  Elizabeth  Mills  and  Martha  Narris  to  stand 
in  the  place  of  their  parents  respectively;  and  in  case  the  said 
daughters  should  die  without  issue,  or,  having  such,  such  issue 
should  die  without  issue  in  the  lifetime  of  Ins  said  daughters, 
^  then  in  trust  for  the  testator's  brothers  James  and  Aaron  Moffatty 
absolutely,  in  equal  shares,  as  tenants  in  common.  Martha 
Narris,  after  the  death  of  her  husband  Narris,  married  John 
Bayard,  by  whom  she  had  issue.  Elizabeth  Mills  becoming  a 
widow,  married  Walter  Hanmumd;  and  there  were  issue  of  both 
marriages.    Hugh  Moffatt  Norris,  one  of  the  children  of  MarOui 

(0  14  Yes.  470;  vide  supra,  p.  1394,  and  Cromek  v.  Lumby  3  Yo.  &  Coll. 
(E.),  665. 
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Narru  by  her  first  marriage,  attained  twenty-one,  and  died.  Tenancy  in 
having  bequeathed  all  his  effects  to  his  mother,  Martha  Bayard. 


common. 


Upon  the  bill  of  the  surviving  children   of  Martha  Bayard^  SurvWorahip 

confinoQ  to  tho 

praying  a  declaration  that  the  share  of  Hugh  Moffatt  Norris  in  dying  of  a 

the  residue  had  survived  to  the  plaintifls,  and  the  other  grand-  |^^  without 

children,  subject  to  the  contingencies  of  the  will,  and  praying  an 

apportionment  accordingly.  Sir   WUKam  Grants  M.  R.  was  of 

opinion,  that  the  shares  of  the  children  among  themselves  vested 

at  twenty-one  with  respect  to  sons,  and  at  twenty-one  or  marriage 

with  respect  to  daughters ;  that  the  survivorship  provided  for  by 

the  testator  was  in  case  any  child  died  before  that  period;  if  a 

son  before  twenty-one,  if  a  daughter  before  that  age  or  marriage : 

and  he  decided  accordingly,  that  the  representatives  of  Hugh 

MqffaJt  Norris  stood  in  his  place,  and  took  such  interest,  absolute 

or  defeasible,  as  he  himself  had  in  the  funds.     His  Honor 

observed,  that  the  Court  was  not  called  upon  to  decide  \i\>on 

the  effect  of  the.  limitation  over  to   the   two  brothers  of  the 

testator. 

The  reader  is  referred  to  the  case  of  Wdlhtr  v.  Main  (m),  as  a 
similar  determination  (n). 

D. — In  the  next  place,  the  case  of  Shergold  v.  Boone  {p\  is  ^^^^^^9,^Ct^ 
cited  as  an  instance  of  survivorship  being  extended  to  the  dymg^^^*^  i^n/h^i»^ 
of  a  legatee  toithout  leaving  issue.  '^ 

In  that  case,  Caleb  Smith  gave  his  real  and  personal  estate  to 
trustees,  to  convert  into  money,  and  divide  the  money  into  six 
equal  shares,  four  of  which  sixth  parts  he  directed  should  be 
paid  and  divided  mito  and  amongst  all  and  every  the  children  of 
Sarah  Shergold  deceased,  who  should  be  living  at  the  time  of  his 
fthe  testator's)  decease,  (save  and  except  Samuel  Shergold,  her 
eldest  son),  in  equal  shares  and  proportions ;  and  in  case  any  of 
the  said  children  should  happen  to  die  without  leaving  issue 
lawfully  begotten,  then  and  in  such  case,  the  share  and  shares 
of  him,  her  or  them,  so  dying,  should  go  to  the  survivors  or 
survivor  of  them,  (save  and  except  the  said  Samuel  Shergold), 
in  equal  shares  and  proportions ;  but  in  case  they  should  leave 
lawful  issue,  lawfully  begotten,  such  issue  should  be  entitled  to 


(m)  1  Jac.  &  Walk.  I ;   see  also  see  Schenck  y.  L^h^  5  Yes.  452 ; 

Morgan  y.    WiBkanSy  14  Law  J.,  Ib.9,  300;  andsee  Oozt^rv.  l^Aer, 

N.  S.  p.  449,  stated  suproy  Chap.  X.  4  Riiss.  398,  a  case  of  devise  of  real 

sect,  ni.,  p.  587.  estate. 

(n)  For  a  similar  decision  in  the  (o)   13  Yes.  370;    see  Bwckle  v. 

case  of  portions  provided  by  deed,  Faweett^  4  Hare,  586. 
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regulating  the  duration,  but  not  the  persons  who  were  to  parti* 
cipate  in  it.  That  it  was  only  conjecture  that,  because  the 
annuity  was  for  the  lives  of  the  survivors,  therefore  the  survivors 
were  to  enjoy  it.  That  it  would  be  raising  an  inference  against 
the  express  words ;  and  that  the  Court  could  not  make  a  con- 
struction contrary  to  the  expressions  of  the  first  part,  unless 
there  were  in  it  a  necessary  incompatibility  with  that  which 
followed. 

On  comparing  the  bequest  in  the  preceding  case  with  that  of 
Armstrong  v.  Eldridge^  the  reader  will  probably  think  that  the 
reasoning  of  Sir  Thomas  JPlumer  is  equally  applicable  to  the  be- 
quest in  the  latter  case;  and  it  is  submitted  that  the  construction 
of  Lord  Thurlaw  is  the  most  natural  It  is  more  probable  the 
testator  intended  survivorship  among  the  children,  the  primary 
objects  of  his  bounty,  than  that  they  should  be  excluded  by  the 
representatives  of  a  deceased  child,  whom,  if  not  strangers  to  him 
in  the  common  acceptation  of  the  term,  it  is  probable  he  did  not 
intend  to  benefit 

The  reasoning,  however  of  Sir  JTiomas  Plumery  in  the  case  of 
Jones  V.  Randall,  accords  with  the  construction  given  to  the  be- 
quest in  Eales  v.  Earl  of  Cardigan  {u).  In  that  case  the  testatrix 
gave  to  her  servants  Samuel  Bales  and  Charlotte  his  wife  an 
annuity  of  200i  each  for  their  lives  and  the  life  of  the  survivor.  By 
a  codicil  reciting  that  she  had  given  annuities  to  S.  Bales  and  his 
wife,  she  charged  her  real  and  personal  estate  with  the  payment 
of  them  and  other  annuities.  Samuel  Bales,  who  survived  the 
testatrix  had  died  leaving  his  wife  surviving ;  and  the  question 
arose  whether  the  widow  was  entitled  to  an  annuity  of  40021 
during  her  life,  or  whether  the  personal  representatives  of  Samuel 
Bales  were  entitled  to  his  annuity  of  20021  during  his  widow's 
lire.  Sir  Z.  Shadwell  decided  in  £Avour  of  the  latter ;  observing 
that  it  was  manifest  the  testatrix  intended  to  give  two  annuities, 
and  she  had  pointed  out  the  period  of  the  duration  of  each  of  the 
annuities  (namely)  the  joint  lives  of  the  annuitants  and  the  life 
of  the  survivor. 

Sect.  III.  Of  the  surviving  of  accruing  shares. 

When  distinct  legacies  are  given  to  three  or  more  persons  as 
tenants  in  commony  with  a  bequest  to  the  survivors  upon  the 
death  of  any  of  them  within  a  given  period;  it  is  settled  that, 
upon  the  death  of  two  or  more  l^atees,  the  original  legacies  only. 


(«)  9  Sim.  884. 
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and  not  those  which  have  accrued  to  them  by  survivorship,  will  Sumving  of 
survive ;  for  such  accrued  shares  having  vested  in  the  surviving  «ccniing 

legatees  in  distinct  proportions^  proper  words  are  necessary  to 

make  those  accrued  shares  also  survive  with  the  original  shares : 
but  the  rule  is  otherwise  where  the  legacies  are  not  .given  sepor 
rately  and  distinctly  but  as  an  aggregate  fund^  made  divisible 
among  a  class  of  legatees,  with  benefit  of  survivorship  among 
them. 

L  First,  where  the  legacies  do  not  compose  an  aggregate  fund,  l.  Wben  lega- 
In  Budge  v.  Barker  (v),  Thomas  Cole  bequeathed  as  follows :  ^'®*  ^^^ 
**\  give  unto  my  granddaughters  Elizabeth  and  Ann^  and  to  my 
grandson  Thomas^  1,00021  a  piece  of  my  capital  stock  in  the  East 
India  Company,  and  the  interest  thereof  to  them  for  their  use ; 
and  if  any  dies,  to  the  survivors  or  survivor,  share  and  share  alike ; 
and  my  meaning  is,  that  the  interest  shall  be  paid  to  their  father, 
my  son  Howardj  to  be  improved  to  their  use.  The  grandson  died 
an  infant,  by  which  his  share  survived  to  his  two  sisters ;  then 
one  of  the  sisters  died,  and  the  question  was,  whether  the  share 
she  took  by  survivorship  upon  her  brother's  death  survived  to  the 
other  sister,  as  well  as  her  original  legacy  of  1,00021,  or  whether 
that  share  should  go  to  her  father  as  her  administrator?  And 
Sir  Joseph  Jekylly  M.  R.  was  of  opinion  that  it  did  not  survive, 
but  went  to  her  administrator.  He  thought  that  probably  the 
testator's  intention  was  that  it  should  go  among  the  grandchildren, 
but  that  he  must  decide  upon  the  words  of  the  will,  according  to 
which  the  limitation  over  related  to  the  legacy  only.  Had  they 
not  been  distinct  legatees  it  might  have  been  otherwise,  but  being 
entirely  distinct,  the  case  was  the  same  as  Barnes  v.  Ballard  be- 
fore Lord  King^  1st  of  June  1727  (tu),  where  it  was  decreed  for 
the  administrator;  and  he  agreed  with  Lord  HoW^  opinion  cited 
in  Woodward  v.  Glasbrook  (x). 

In  Barnes  v.  Ballard  (y),  the  testator  bequeathed  to  four  chil- 
dren 50021  a  piece,  at  eighteen  or  day  of  marriage,  and  in  case 
any  of  the  children  died  before  eighteen  or  marriage,  then  to  the 
survivors  and  survivor  of  such  survivors;  one  of  the  children  died 
a  minor,  and  then  its  legacy  survived  to  the  three ;  another  after- 
wards died  a  minor ;  and  the  question  was,  whether  the  share 
that  came  by  survivorship  to  the  last  deceased  minor  should,  upon 
the  minor's  death,  survive  again ;  and  it  was  held  it  should  not ; 

(9)  Forr.  124.  (y)  Stated  in  Pain  v.  Benson^  3 

(w)  Next  case.  Atk.  79,  infraj  p.  1402. 

(ar)  2  Vern.  388. 
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Suryivingof     ^^  came  before  Lord   Hardmche  in  1740,  and  this  point  was 

•?=™™fir  acquiesced  in. 

:-      Again,  in  Perkim  v.  Michlethwaite  (z),  Mtcklethwcdte^  the  father 

dutinct  of  the  defendant,  bequeathed  1,50021  to  his  youngest  son  Joseph, 

and  1,000Z.  to  each  of  his  two  daughters,  and  directed  that  if  any 
of  his  three  younger  children  should  die  before  twenty-one  or 
marriage,  the  portion  of  him  or  her  so  dying  should  go  to  the 
survivors  ;  and  he  gave  his  real  estate  to  his  eldest  son,  chaiged 
with  the  portions.  One  of  the  daughters  died  under  twenty- 
one  and  before  marriage;  Joseph  also  died  under  twenty-one 
and  unmarried,  in  the  life  of  the  testator.  The  question  was, 
whether,  upon  the  death  of  Joseph,  the  share  of  the  deceased 
daughter  which  upon  her  death  became  vested  in  Joseph,  survived 
with  his  portion.  Lord  Harcourt  decreed  that  it  should  not^ 
because  the  portion  of  the  deceased  daughter  vested  in  distinet 
shares  in  the  surviving  children,  and  there  were  no  words  for 
creating  a  joint-tenancy  of  those  shares. 

So  also  in  Ex  parte  West  (a),  the  only  question  was  upon  the 
following  clause  in  a  will;  ^'I  leave  to  A.,  B.  and'  (7.,  sons  of 
Arthur  Scaife,  1,00021  each,  the  interest  to  be  added  to  the 
principal  yearly,  until  they  shall  respectively  attain  the  age  of 
twenty-one  years ;  and  in  case  any  of  them  shall  die  before  that 
age,  then  to  the  survivors."  A,  died,  then  B*  both  under  twenty- 
one.  The  question  was,  whether  that  part  of  the  share  of  A* 
which  survived  to  B.  upon  the  death  of  A.  survived  afterwards  to 
C  upon  the  death  of  B.\  or  whether  £.'s  original  share  only 
survived.  Lord  Thurlow  said  it  was  impossible  for  him  to  deter- 
mine that  the  survived  part  survived  again,  without  contradicting 
Lord  Talbot^^  decision  {by  The  question  was,  whether  the  word 
share  in  the  case  cited,  meant  all  that  the  party  took  under  the 
will,  and  would  take  in  the  survived  part,  as  well  as  the  original 
share,  and  which  he  (Ix>rd  JTiurhw)  should  think  a  very  natural 
construction,  but  that  the  cases  in  point  expressly  determined 
otherwise.  His  Lordship  further  observed,  that  it  struck  him 
forcibly  from  the  first,  that  the  whole  ought  to  survive,  but  he 
could  not  find  any  difference  between  the  principal  case  and  those 
cited ;  and  he  was  unwilling,  sitting  in  bankruptcy,  to  overturn  a 
decision  when  he  should  not  have  an  opportunity  of  reconsidering 

(z)  1  P.  Wms.  274.  That  decision  is  reported  to  have 

(a)  1  Bro.C.  C.  575;  S.  C.  I  P.      been  by  the  Master  of  the  Bolls,  who 
.  Wms.  276,  note.  then  was  Sir  Joseph  JskjfU.    Lord 

(b)  His  Lordship  here  refers,  it  is      Talbot  was  Chancellor. 
presumed,  to  Rudge  v.  Barker,  supra. 
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his  opinion.     His  Lordship,  having  observed  that  if  the  parties  Suryi?ing  of 
chose  to  come  before  him  in  a  more  solemn  way,  he  would  give  ■^<^™^ 
it  more  consideration ;  a  bill  was  accordingly  filed,  and  the  cause  . 

heard  by  the  Master  of  the  Rolby  who  decreed  that  the  share  did  distinct. 
not  survive  a  second  time. 

Again,  in  Vandergucht  v.  Blake  (e),  Martha  Liney  bequeathed 
to  her  executors  three  long  exchequer  annuities  of  20il  with  the 
tallies,  in  trust  to  permit  each  of  her  three  deaf  and  dumb 
children,  George^  Elizabeth,  and  Martha,  to  receive  the  yearly 
produce  of  one  of  the  annuities;  viz.  George,  the  yearly  produce 
of  the  annuity,  No.  2,211,  Elizabeth  that  of  No.  4,478,  and 
Martha  that  of  No.  1,350,  for  their  lives;  and  in  case  of  the 
death  of  either  of  her  said  children  leaving  any  child  or  children, 
then  his  or  her  annuity  should  be  equally  divided  between  such 
child  or  children,  share  and  share  alike ;  and  upon  further  trust 
that,  in  case  of  the  death  of  either  of  her  said  three  children 
without  issue,  then  the  annuity  of  him  or  her  so  dying  should 
go  to  the  survivors  or  survivor  of  them  equally,  share  and  share 
alike ;  and  upon  further  trust  in  case  of  the  deaths  of  all  her 
said  three  children  without  issue,  then  the  said  three  exchequer 
annuities  should  be  equally  divided  between  her  granddaughter, 
E.  Donojc,  and  such  of  the  daughters  of  her  daughter,  Martfy 
except  her  eldest  daughter,  Martha,  as  should  be  living  at  the 
death  of  her  three  children  without  issue  as  aforesaid,  share  and 
share  alike.  The  testatrix  bequeathed  the  residue  of  her  per- 
sonal estate  upon  the  same  trusts.  The  three  children  survived 
the  testatrix.  Elizabeth  died  next  without  issue,  and  made  the 
plaintiff  her  executor.  George  afterwards  died  intestate,  leaving 
two  children,  George  and  Martha :  Martha  married  PhUUps,  who 
took  out  administration  to  his  father-in-law.  Martha,  the  testa- 
trix's daughter  survived  her  brother  and  sister,  upon  whose 
behalf  it  was  contended  that  upon  Elizabeth*s  death  her  share 
survived  in  moieties  to  George  and  Martha;  and  that,  upon  the 
death  of  George,  his  original  share  went  to  his  children,  but  that 
the  moiety  of  EUzabeth^s  share  survived  to  Martha.  But  Lord 
Ahanley,  M.  R.,  decided,  that  there  was  no  survivorship  of  the 
accrued  share;  and  declared  that  on  the  death  of  Elizabeth 
without  issue,  her  annuity  vested  in  George  and  Martha  in 
equal  shares,  subject  to  the  contingency  of  their  dying  with- 
out leaving  issue;  but  it  appearing  by  the  report  that  George 
died  leaving  issue,  the  said  share  vested  absolutely  in  them; 


(c)  2  Yes.  jun,  534. 
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Surviving  of      t^^d  belonged  in  moieties  to  Martlia  and  the  administrator  of 
Mining  George  (d). 

T-      The  above  rule  as  to  the  non-surviving  of  accrued  shares,  has 

distinct  however  been  censured  by  later  Chancellors,  upon  the  ground 

that  an  adherence  to  it  is  f^enerally  found  to  disappoint  the 
intention  of  testators;  for  which  reason  Lord  Hardwicke^  in  the 
following  case,  endeavoured  to  make  a  distinction  between  that 
and  the  other  authorities,  and  decided  that  the  word  share  was 
sufficient  to  include  accrtdng  as  well  as  original  shares. 

The  case  alluded  to  is  Pain  v.  Benson  (e).  There,  Thomas 
BeUasis  bequeathed  the  residue  of  his  personal  estate  (after  the 
deaths  of  his  father,  T.  BeUasis^  and  his  mother,  EUzabethy  to 
whom  he  gave  the  interest  for  their  lives  successively)  to  his 
brother  and  sisters,  Charles^  Mary^  and  EUzabeth^  and  the  sisters 
of  the  testator^s  late  wife,  Martha  and  Behecca  Pain^  to  be 
equally  divided  among  them,  share  and  share  alike;  then  the 
testator  adds,  ^^and  in  case  of  the  death  of  my  brother,  or  any 
of  my  sisters,  or  wife's  sisters,  before  me  or  the  survivor  of  my 
father  and  mother^  I  do  appoint  his,  her  or  their  shares  to  be 
divided  among  the  survivors  of  them.  CluirUs  died  in  the 
testator's  lifetime,  but  after  the  making  of  the  will;  itfa^y  and 
EUzabethy  the  testator's  rasters,  died  in  the  lifetime  of  the  testator's 
mother,  who  survived  her  husband,  but  was  then  dead.  Upon 
the  bill  of  Martha  and  Bebecca  Pain,  against  the  defendant, 
(consignee  of  the  money  arising  from  the  testator's  personal 
estate)  for  the  residue,  the  question  was,  whether  the  whole 
accumulated  share  of  the  persons,  who  were  dead,  as  well  as  the 
original  fifth,  should  go  to  the  survivors  at  the  death  of  the 
survivor  of  the  &ther  and  mother  of  the  testator;  and  Lord 
Hardxoicke^  admitting  the  general  rule  as  established  by  the 
preceding  cases,  but  relying  on  the  particular  penning  of  the  vnll, 
was  of  opinion,  that  not  only  the  original,  but  the  accrued  shares 
survived.  His  Lordship  laid  great  stress  upon  the  word  shares, 
by  which  he  thought  the  testator  meant  not  only  the  original, 
but  also  the  accumulated  share  should  go  over;  and  observed, 
that  he  was  the  more  inclined  to  that  construction,  because  he 
much  questioned,  whether  the  determinations  of  former  cases 
had  not  been  contrary  to  the  intention  of  the  testator,  though 


(^0   See  also  Crowder  y.  Stone,  Cr.  231 ;  RickeU  v.  GwUemard^  12 

3Russ.  217, 223,  mpra,  1388 ;  Bright  Sim.  88. 

V.  Bowe,  3  Myl.  &  K.  316 ;  Eyre  v.  (e)  3  Atk.  78. 
Mnrsden,  2  Keen,  564;  4  Myl.  & 
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consistent  with  the  rules  of  law :    and  the  decree  accordingly  Saryiviog  of 
was,  that  the  whole  residue  should  be  paid  to  the  plaintifik  accruing 

Loni  TTiurlow,  in  £x  parte  Westy  before  stated,  observes  upon 


the  above  decision,  ''I  cannot  agree  with  him  (meaning  Lord  gregate ftmcU 
Hardwicke)  in  considering  that  case  an  exception  to  the  general 
rule,  though  I  should  perhaps,  in  his  opinion,  of  the  rule  itsel£'' 

2,  We  proceed  in  the  second  branch  of  the  present  section,  2.  when  an 
with  those  cases  in  which  the  legacies  have  been  given  to  a  close  ^^^ 
of  objects,  as  an  aggregate  ^fund;   with  benefit  of  survivorship 
among  them. 

In  Budge  v.  Barker^  before  stated.  Sir  Joseph  JekgU^  M.  R., 
said,  ^^that  had  the  legacies  in  that  case  not  been  distinct,  it 
might  have  been  another  question.** 

The  case  of  WorUdge  v.  ChurchiU  (/),  confirms  this  dictum. 
There,  Edward  WbrJidge,  after  bequeathing  to  Mary  fFarUdge  an 
annuity  of  15021  gave  to  the  defendants,  ChurckUl  and  odiers, 
all  his  real  and  personal  estates,  in  trust  to  sell;  and  (after  pay- 
ment of  his  debts,  and  retention  of  a  sufficient  sum  to  purchase 
the  annuity)  to  lay  out  the  surplus  money  in  government  security 
in  their  names,  in  trust  and  for  the  benefit  of  Bosdiba  WorUdge, 
the  plaintiff,  Edward  fVorUdge,  JVilUam  WorUdge,  and  John 
WorUdge,  to  be  equally  divided  among  them,  upon  their  attain- 
ing twenty-one ;  but  if  any  of  them  happened  to  die  before 
attaining  such  age,  then  such  deceased  child's  share  to  go  to  the 
survivors  or  survivor  of  them,  and  he  directed  the  trustees  to 
apply  the  interest  of  such  trust  money,  during  their  minority, 
for  and  towards  their  maintenance  and  education;  but  if  the 
interest  should  be  more  than  sufficient  for  auch  purpose,  then  he 
directed  the  trustees  to  lay  out  the  same  for  the  said  children's 
mutual  benefit ;  and  in  case  all  the.  said  four  children  should 
happen  to  die  before  attaining  twenty-one,  and  leave  Mcary  War^ 
Udge  living,  then  he  directed  the  trustees  to  pay  her  the  interest 
of  such  trust  tnoney ;  and  after  the  decease  of  all,  he  bequeathed 
the  trust  money  to  the  children  of  his  late  uncle,  Stephen 
Zfonden,  &c.,  and  made  the  trustees  executors.  John,  one  of  the 
children,  died  in  the  life  of  the  testator.  William  survived  the 
testator,  but  afterwards  died  about  the  age  of  seventeen,  intes- 
tate, and  without  issue ;  and  the  defendant,  Townshend,  was  his 
personal  representative.  Bosalba  died  about  three  years  after, 
an  infant  of  about  eighteen,  but  made  a  vidll,  disposing  of  such 

(/)  3  Bro.  C.  C.  465. 
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estate  and  effects,  of  what  nature,  &c.  as  she  became  entitled  to, 
in  consequence  of  the  death  of  her  brother  John^  in  the  life  of 
her  father,  and  after  the  death  of  her  brother  fVilUamf  by  virtue 
of  the  will  oi  Edward  Worlidgey  or  otherwise  howsoever^  and  also 
her  estate  and  efiects  whatsoever,  that  she  might  be  possessed  o^ 
or  entitled  to,  and  which  she  had  a  right  to  dispose  of;  and  made 
the  defendant,  Porter^  executor  of  such  will  The  plaintiff  filed 
his  bill  against  the  executors  for  an  account,  and  prayed,  inter 
aUa,  that  the  representatives  of  William  and  Rosatba^  might  set 
forth  their  claims.  Townshend^  by*  his  answer,  submitted,  that 
he  was  entitled,  as  the  representative  of  WiWamy  to  such  share 
as  his  intestate  would  have  been  entitled  to.  The  defendant, 
PortcTy  as  executor  of  Rosalbay  insisted  that  John^  having  died 
in  the  life  of  the  testator,  one-fourth  part  of  the  money  arising 
from  the  sale  of  the  testator's  estates,  to  which  John  would  have 
been  entitled,  had  he  survived  the  testator,  and  attained  twenty- 
one,  upon  the  death  of  the  testator  accrued  to  the  plaintiff,  and 
Rosalba  and  WilUam  WorUdge^  and  the  interest  therein  became 
vested  in  them  immediately ;  and  that  upon  the  death  of  WilUam 
under  twenty-one,  his  share  also  in  the  testator's  estate  vested 
immediately  in  the  plaintiff  and  Rosalba^  in  equal  proportions, 
and  therefore  claimed  the  same,  subject  to  the  trusts  of  her  wilL 
But  BtdteTf  J.,  (for  the  Lord  Chancellor)  decided  otherwise, 
observing,  in  the  conclusion  of  his  judgment,  *'  but  the  strong 
part  of  the  present  case  is,  the  testator's  intention  to  keep  it  as 
an  aggregate  fund.  He  has  made  use,  in  two  different  parts  of 
the  will,  of  the  words  trust  money;  that  expression  does  not 
apply  to  the  share  of  each  child,  but  to  the  tohole  fund  in  the 
trustees'  hands,  and  takes  in  the  whole  fund  that  is  to  be  distri- 
buted under  the  wilL  The  second  place  where  he  uses  the 
expression,  tmst  money y  is  in  the  gifl  over  to  the  children  of  his 
uncle  Landen  ;  and  though  the  expressions  *^  the  whole,  or  aU," 
are  not  used,  the  words  trust  money^  are  tantamount  to  them. 
The  plaintiff  therefore  is  entided  to  the  whole  fund ;  and  all 
parties  must  have  their  costs  paid  out  of  it 

Again,  in  the  case  of  Barker  v.  Lea  {g),  the  bequest  was  to 
the  testator's  nephews  and  nieces  living  at  his  decease,  on  their 
respectively  attaining  the  age  of  twenty-five  in  equal  shares,  and 
in  case  of  the  death  of  any  of  them  leaving  lawful  issue,  the 


(g)  I  Turn,  k  Buss.  413;  Crow- 
der  V.  Stone,  3  Rum.  1388,  sup,  1388  ; 
Slade  v.  Parr,  1  Yo.  &  Coll.  (C.) 


566 ;  Eyre  v.  Marsden,  4  Myl.  &  Cr. 
231 ;  Simck  y.  Booths  1  Yo.  &  Coll. 
(C),  121, 126. 


Sect,  iv.]  ''  W  construed "  and."  1405 

children  to  have  the  same  share  as  if  the  parent  had  been  living  Snrminff  of 
at  the  testator's  decease ;  with  a  direction,  that  his  trustees  should,  J^!^?* 
in  the  meantime,  apply  the  produce  towards  the  maintenance  of 


When  an  a^* 

the  legatees;  and  in  case  of  the  death  of  any  of  them  unmarried  gr^gate  fund, 
and  without  issue,  then  the  testator  gave  the  part  or  share  of  him 
or  her  so  dying  without  issue,  unto  the  survivor  and  survivors  of 
them  share  and  share  alike,  and  to  be  paid  to  them  respectively 
at  the  same  time  along  with  their  original  shares.  One  of  the 
nephews  died  unmarried  and  without  issue,  before  he  attained 
twenty-five ;  and  afterwards  one  of  the  nieces  died  under  twenty- 
five  unmarried  and  without  issue.  The  question  was,  whethei' 
that  portion  of  the  share  of  the  nephew,  which  on  his  death 
survived  to  his  niece,  became  vested  in  her,  or  whether  the 
accruing,  survived  with  the  original  share  to  the  other  residuary 
legatees.  Sir  TTiomas  Plumer^  M.  R.,  decided  that  the  whole 
survived.  The  grounds  of  his  Honor's  opinion  were,  that  the 
testator  spoke  of  the  residue  as  an  aggregate  fund,  to  remain 
entire  until  it  were  seen  who  were  the  persons  entitled  to  it. 
If  any  child  died  under  twenty-five,  there  was  nothing  which 
correctly  speaking  could  be  said  to  go  from  that  child  to  the 
survivors ;  for  in  that  event  such  child  was  not  entitled  to  any 
interest  in  the  fund,  his  attaining  twenty-five  being  annexed  to 
the  substance  of  the  gift.  But  that  after  attaining  twenty-five, 
the  child  took  a  vested  interest  in  his  share ;  such  share  could 
not  survive. 

Sect.  IV.    Of  Bequests  "wherein  "or"  was  construed  ]|^?^.. 
"an(i;"  and  ^'and''  construed  "  or."  and'^om^" 

It  sometimes  happens  that  a  whole  sentence  in  a  will  is 
rendered  uncertain  or  unintelligible,  firom  the  circumstance  of 
the  testator's  having  used  the  di^unctive  ^'or,*'  when  the  copu- 
lative ''and^  should  have  been  inserted,  et  sic  e  canverso,  *^and^ 
for  **orJ*  In  order  to  efiectuate  the  intention  of  the  testator, 
and  g^ve  validity  to  the  bequest,  the  Court  of  Chancery  has 
corrected  the  mistake ;  each  case,  of  course,  being  governed  by 
its  peculiar  circumstances,  no  general  rule  can  be  laid  down  upon 
the  subject  We  therefore  adduce  some  cases  in  illustration  of 
the  preceding  observation ;  and — 

1.  Firgtf  where  "or"  hath  been  construed  "oful/* 

In  Richardson  v.  Spraag  {h\  the  testatrix  bequeathed  a  legacy 

{h)  lP.Wms.4d3. 
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Or  oonstrued     '^  to  such  of  her  (laughters  or  daughters'  children^  as  should  be 

^***' living  at  her  son's  death."    Some  of  her  daughters  survived  that 

period,  who  had  also  children,  and  others  were  dead,  leaving 
children*  The  question  was,  whether  the  children  of  the  living 
daughters  should  be  let  in  to  a  share  of  this  bequest,  or  the 
children  of  the  deceaBe<](  daughters  only,  as  substituted  in  the 
place  of  their  mothers;  and  it  was  decreed  at  the  JRolk,  that 
all  the  children,  as  well  of  the  living  as  the  deceased's  daughters, 
should  participate  in  the  legacy:  Sir  Joseph  JekyU^  M.  B., 
observing,  that  "(w**  should  be  taken  for  ^^cmd^^  otherwise  the 
whole  devise  would  be  void  for  the  uncertainty ;  and  that  it  was 
the  same  as  if  the  bequest  had  been  *'  to  such  of  my  daughters 
and  their  children  as  shall  be  living  at  my  son's  death."  So  if 
the  devise  had  been  "to  my  children  or  grandchildren,"  my 
children  and  grandchildren  would  have  taken. 

Again,  in  Eccard  v.  Brooke  (t),  Louisa  LafiU  bequeathed 
certain  trust  funds  in  trust  for  her  son,  James  Lqfitie^  for  life, 
and  after  his  death  without  issue  then  living,  (an  event  which 
happened),  the  testatrix  directed  the  fiind  to  be  paid  unto  and 
among  all  and  every  the  nephews  and  nieces  that  should  be  then 
living,  as  well  on  the  side  of  her  husband  as  her  own,  (to  wit), 
"  the  said  Jane  Blundy  or  her  children,  and  the  said  Peter  Brozet 
or  his  children,  and  Damd  JLc^Ute  or  his  children,  and  Peter 
Lcifitte  or  his  children,  and  Susannah  Eccard  or  her  children,  to  be 
equally  divided  between  them,  share  and  share  alike."  Peter 
Brozety  David  Ijifitte^  and  Peter  ILafttte^  died  without  issue  in 
the  lifetime  of  James ;  at  whose  death  Jane  Blundy  was  living, 
having  married  George  Brooke.  Susannah  Eccard  had  also  died 
in  the  lifetime  of  James  L(i/itte,  leaving  the  plaintifis,  Jacob 
Eccard  and  Susannah  Potter^  her  only  children.  The  question 
was,  in  what  proportion  the  two  plaintifis  were  to  take,  (namely), 
one  moiety  between  them  as  representing  their  mother,  and 
Jane  Brooke  the  other  moiety;  or  whether  they  were  to  take 
per  capita^  one-third  each,  which  depended  on  the  construction 
of  the  word  or.  Lord  Alvanley^  M.  R.,  decided,  that  they  were 
equally  entitled,  and  that  the  word  or  must  be  construed  and; 
observing,  that  if  he  did  not  construe  it  so,  he  must  adopt  the 
argument  that  it  was  meant  to  substitute  the  children  of  each 
nephew  or  niece  who  should  happen  to  die,  in  the  room  of  their 
father  or  mother,  for  which  he  saw  no  sufficient  ground;  or  he 
must  say  the  clause  was  so  uncertain,  that  he  could  give  it  to 


(0  2  Cox,  213. 
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none;  for  if  the  words  were  strictly  adhered  to,  that  uncertainty  Or constraed 
would  arise  (;).  >  ^^ 

The  later  case  of  Horridge  v.  Ferguson  (A)  resembles  the  two 
preceding  cases,  but  more  particularly  that  of  Richardson  v. 
Spraag.  The  bequest  was  of  a  residue  to  be  divided  amongst 
such  of  the  children  of  Thomas,  Mary,  WiUiam,  EUzabethj  and 
James  Henley,  as  should  be  bom  in  lawful  wedlock,  and  living  at 
the  testatrix's  decease,  or  the  issue  of  such  of  them  as  should  be 
married,  in  equal  shares  at  twenty-one,  or  marriage,  which  should 
first  happen.  James  died  in  the  testatrix's  lifetime.  There  were 
living  at  the  testatrix's  death  two  children  of  3^/lo9na«,  five  children 
of  a  deceased  son,  and  two  children  of  a  deceased  daughter  of 
Thomas;  one  child  of  Mary;  two  of  fFUliam;  and  one  oiEU' 
zabeth.  It  was  contended,  that  the  residue  should  be  divided  into 
four  parts,  one-fourth  paid  to  the  child  of  Mary,  another  to  the 
child  of  Elizabeth,  another  to  the  children  of  WilUam,  and  the 
remaining  fourth  to  the  children  and  grandchildren  of  Thomas; 
but  Sir  John  Leach,  V.  C,  decided,  tJhiat  all  the  children  and 
grandchildren  took  equally,  observing,  that  the  case  before  him 
resembled  that  of  Richardson  v.  Spraag,  and  that  the  same 
reasoning  applied. 

Again,  in  the  case  of  Read  v.  Snell  (I),  Mrs.  Read,  by  a  codicil, 
gave  an  annuity  of  1021  to  7.  S.,  if  her,  (the  testatrix's)  daughter 
should  not  attain  twenty-one,  or  be  married,  and  directed  the 
interest  and  principal  of  her  residuary  estate  to  be  settled  by  her 
executors  and  trustees  upon  *^  her  daughter,  or  the  heirs  of  her 
body,  as  her  executors  and  trustees  should  think  fit,"  By  a 
second  codicil,  she  bequeathed  her  wearing  apparel  to  her  maid, 
in  case  her  daughter  died  under  age,  or  unmarried :  and  it  was 
determined  in  both  bequests,  that  *^  or^  should  be  construed  *^  and/* 
Upon  it  being  asked,  what  power  was  given  to  the  trustees 
by  the  above  words,  if  "or"  should  be  construed  ^^and,^  the 
Court  replied,  "  a  considerable  one^  they  might  judge  of  the 
fund  in  which  the  property  was  to  be  placed,  of  the  manner  in 
which  the  settlement  should  be  made ;  they  might  insert  proper 
clauses  to  make  the  disposition  effectual;  and  that  might  be  a 
very  material  power  in  this  case,  and  this  was  agreeable  to  the 
nature  and  office  of  trustees.     That  an  insurmountable  difficulty 


(j)   See  Bladder  v.  Wehb,  2  F.  (0  2  Atk.  643,  64^,  and  w^Long- 

Wms.  3S3.  more  v.  Broani,  vrfra^  p.  1412,  and 

(A)  Jacob,  583 ;  see  also  Penny  v.  Harris  v.  Dow,  1  CoU  (C^O  ^l^* 
Twmer^  10  Jur.  768.       % 
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Or  oonttnied     to  their  having  a  disposing  power  was,  that  King  being  one  of  the 

"^ legatees  over,  if  he  were  the<  surviving  trustee,  and  had  such  a 

power,  he  might  direct  the  whole  to  accumulate,  during  the 
daughter's  Ii&,  and  so  better  his  own  interest.*' 

Again,  in  Weddett  v.  Mundy  (/),  WUHam  Hooper  bequeathed 
to'  his  daughter  the  residue  of  his  personal  estate.  **  But  if  she 
died  under  twenty-one,  or  without  leaving  a  lawful  husband  at 
her  death,"  he  gave  the  residue  to  other  persons,  after  bequeath- 
ing some  legacies,  which  he  directed  to  be  paid  within  twelve 
calendar  months  after  his  decease,  on  the  event  of  his  **  daughter's 
death  under  age,  as  aforesaid."  The  daughter  attained  twenty- 
one,  and  married;  and  the  question  was,  whether,  as  she 
attained  twenty-one,  she  was  not  entitled  to  the  residue  abso- 
lutely ?  which  depended  upon  this,  whether  **  or^  in  the  clause 
making  further  disposition  of  the  residue  should  be  construed 
'*  and"  The  Court  said,  the  expression  ^<  under  age  as  afore- 
said," meant,  not  leaving  a  husband,  and  in  that  passage  he 
seemed  to  have  contemplated  her  death  in  his  life.  That  there 
could  be  no  doubt  he  meant  **€md^^  for  ^*or;^  and  cases  were 
not  necessary  for  that  construction,  if  the  intention  could  be 
made  out. 

In  Monkhaiue  v.  Monkhouse  (m),  the  bequest  was  of  the  produce 
of  real  estate  to  J.  A.  for  life,  and  after  his  death  to  his  eldest  son 
lawfully  begotten  during  his  life,  and  to  remain  entailed  on  the 
eldest  son  descended  from  the  said  J.  J,,  and  his  posterity  from 
one  generation  to  another  for  ever;  but  in  case  of  death  or  want 
of  issue  from  the  said  J.  A.^  then  over.  Sir  Z.  ShadtoeUy  V.  C, 
decided  that  **or**  must  be  construed  ^*  and:^  and  that  as  J.  A. 
died  unmarried,  the  bequest  over  fiiiled  for  remoteness,  and  that 
the  testator's  next  of  kin  were  entitled. 

In  Miles  v.  Dyer  (a),  the  testator  gave  the  residue  of  his  real 
and  personal  estate  to  trustees  upon  trust  out  of  the  annual  pro- 
duce, to  pay  his  wife  an  annuity  during  life,  and  to  appropriate  a 
competent  part  of  the  surplus  for  the  maintenance  and  education 
of  his  children,  to  raise  and  pay  to  each  of  his  children  2,000/.  on 
their  attaining  twenty-one,  and  to  accumulate  the  surplus  income 
of  his  property  during  his  wife's  life ;  and  at  her  decease,  to  con- 
vert into  money  his  residuary  property,  and  divide  the  proceeds 
equally  among  her  children  on  their  attaining  the  s$iid  age  of 
twenty-one,  the  testator  then  added  the  following  words,  ^*  and  in 


(0  6  Ves.  341.  («)  6  Sim.  436  ?  S  lb.  880. 

(m)  3  Sim.  119. 
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case  aU  my  said  children  shall  happen  to  depart  this  life  in  the  arcfmstraed 

lifetime  of  my  said  wife,  or  under  the  said  age  of  twenty-one  *^^ 

years,  and  without  leaving  lawful  issue  of  their,  his,  or  her  body," 
then  over.  The  question  was,  whether  the  children,  having 'all 
attained  twenty-one,  were  entitled,  notwithstanding  the  mother 
was  living,  to  vested  interests  in  the  produce  of  the  testator's  resi- 
duary estate.  Sir  Z.  ShadweUi  V.  C,  decided  in  the  affirmative^ 
observing  that  this  case  was  one  of  that  numerous  class,  in  which 
the  word  ^^or"  ought  to  be  read  ^*  and;^  and  that  it  was  clear  the 
testator  did  not  mean  the  trust  property  to  go  over,  if  his  children 
attained  twenty-oue,  or  if  they  died  under  twenty-one,  leaving 
issue. 

The  case  oiMytton  v.  Boodle  {o)  seems  to  have  been  decided  upon 
the  same  principle ;  in  that  case,  a  legacy  of  5,0002.  was  given  to 
A.  if  he  attained  twenty-one,  but  if  he  should  not  attain  that  age, 
or  die  without  leaving  issue  male  of  his  body,  living  at  his  death, 
then  over.  The  same  Judge  decided,  that  A,  having  attained 
twenty-one  took  absolutely,  it  being  clearly  the  testator  s  inten- 
tion that  if  A.  attained  twenty-one,  he  should  have  the  legacy, 
and  if  he  died  under  twenty-one,  leaving  issue  male,  that  he 
should  also  have  it 

A  reference  in  this  place  to  cases  of  devises  of  real  esMe^  and 
surrenders  of  copyhold,  wherein  "(w"  has  been  construed  ^^and^ 
may  not  be  unacceptable  to  the  reader. 

Thus,  where  the  devise  over  was,  in  case  the  devisee  should 
die  under  twenty-one,  or  before  marriage,  and  without  issue  {p)\ 
again  if  devisee  die  before  twenty-one,  an^/ unmarried,  or  without 
issue  {q\ 

So,  if  devisee  should  die  before  twenty-one,  or  without 
issue  (r). 

Again  in  a  surrender  of  copyhold,  the  words  were,  ^M  sur- 
renderee should  die  in  the  lifetime  of  the  surrenderor,  or  without 
issue  "(«). 

So  also,  where  the  devise  was  to  ^.  or  his  heirs  (^). 


(o)  6  Sim.  457 ;  Qreen  v.  Harvey y 

1  Hftre,  428. 

(p)    SwrUts  v.  Barker^  dted  in 

2  Yes.  sen.  67;    iSf.   C;   2  Stran. 

1175. 

(q)  FramUnghamy. Brandy^ k,^ 
390;  Qrvmhawe  v.  Pickup^  9  Sim. 
591. 

(r)  SoidU  V.  Oerrard^  Cra  £liz. 
525;  Price  v.  Hwnt^  Pollezfen, 645 ; 


WaUh  V.  Petereon,  3  Atk.  193; 
Eastman  v.  Baker ^  1  Taunt.  174 ; 
Hatiker  v.  SuUany  I  Bing.  500,  and 
see  Broumeword  v.  Edwarde,  2  Yes. 
sen.  243, 249. 

(«)  Wright  V.  Kemp^  3  T.  B.  470. 

(0  Wright  V.  Wright,  1  Yes.  sen. 
409;  also  2  AtL  645,  per  Lord 
JErardvteAe. 
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or. 


^«ii  oonstraed       And,  where  a  surrender  of  copyhold  was  to  A.  or  his 

signs  (^). 

But  in  a  bequest  of  money  to  be  laid  out  in  lands  of  3001  or 
40021  a  year^  it  has  been  construed  in  the  most  liberal  sense, 
namely,  40021  a  year  (&)• 


8trued.<<<r.'' 


?il.r-j^l.*2""      ^'  ^®  proceed  in  the  next  place  to  cases,  wherein  "onrf"  has 

been  construed  "or"  to  effectuate  the  testator's  intention. 

Thus  in  Maberhf  ▼.  Strode  (to),  Samuel  Strode  bequeathed  all 
his  residuary  estate  (which  was  to  be  converted  into  money)  to 
trustees,  to  invest  in  government  or  on  real  securities,  and  to  pay 
the  dividends  or  interest  to  his  son  Samuel  Strode^  for  life,  and 
after  his  death  to  transfer  the  principal  unto  and  amongst  all 
his  son's  children,  as  therein  directed.  But  if  his  son  died 
unmarried,  and  without  issue,  or,  having  issue,  being  sons,  they 
should  die  under  twenty-one,  or  being  daughters,  they  should 
die  before  twenty-one,  or  marriage,  then  in  trust  to  transfer  the 
principal  of  the  funds  unto  his  nephews  and  niece,  as  mentioned 
in  his  will ;  provided  that  if  his  son  married,  he  might  settle 
2,00021  0Ut  of  the  principal  funds  and  securities,  for  eveiy  1,0002L 
he  received  with  his  wife,  in  bar  of  dower.  Samuel  Strode  maiv 
ried,  but  died  without  issue;  and  one  of  the  questions  wast, 
whether  the  ezecutory^bequest  to  the  nephews  and  niece  was 
good,  Samuel  Strode  not  having  died  unmarried;  and  Lord 
Ahafdey,  M.  R.,  decided  that  it  had  taken  place ;  that  the  word 
and  must  be  construed  or,  and  that  the  word  "  unmarried"  did 
not  refer  to  marriage  at  any  particular  time,  but  that  the  testator 
meant  never  having  been  married  at  all;  which  was  the  usual 
construction,  and  there  was  nothing  in  the  will  before  him  to 
induce  the  Court  to  put  an  unusual  construction  upon  it 

Again  in  Bell  v.  Phyn  (x),  James  Phyn  bequeathed  the  re* 
sidue  of  his  personal  estate  equally  between  his  three  children 
Creorgey  Jane^  and  Catherine  ;  and  in  case  of  the  death  of  any  of 
them  without  being  married,  and  having  children,  the  share  of 
such  child  so  dying  to  be  divided  between  the  surviving  children; 
and  so,  if  one  S£  his  children  should  only  survive.  The  testator 
left  his  widow,  and  the  three  children  named  in  the  will.  Jane 
married  William  Bell,  who  had  one  child:  a  question  arose, 
whether  Mrs.  Bell  took  a  vested  interest  in  her  share  of  the 


(tt)  Fumival  v.  Crew^  3  Atk.  83,  (w)   3  Yes.  450 ;  see  alao  Hep^ 

86.  worth  V.  Tajfhry  I  Cox,  112. 

(v)  Seale  v.  Seale,  1  P.  Wms.  .290.         (x)  7  Yes.  454,  458. 
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residue,  which  depended  upon  the  construction  of  the  words  ^lu/ conttni«d 

"  without  being  married  and  having  children."  Sir  WiUiam  Grant,  *^ 

M.  R.9  was  of  opinion  that  the  words  ^^  without  being  married" 
must  be  construed  '^  without  having  ever  been  married ;"  that  the 
contingency  of  dying  unmarried  and  without  children,  could  not, 
properly,  be  said  to  mean  anything  more  than  the  latter  event ; 
as,  legally  speaking,  there  could  be  no  children  without  k  mar- 
riage ;  and  therefore  to  give  effect  to  all  the  words,  it  was  almost 
necessary  to  construe  the  copulative  as  disjunctive  (y), 

3.  Lastly,  we  notice  cases,  wherein  the  cqnstruction  of  or  for  s.  And  and  or, 
and,  and  arid  for  or  has  been  contended  for,  but  not  allowed.  ^^         '^^' 

As  the  Court  of  Chancery  construes  these  words  so  as  to 
effectuate  the  general  intention,  it  follows  that  it  will  not  consider 
itself  warranted  in  making  the  alteration,  unless  it  be  clearly 
authorized  by  the  meaning  of  the  testator,  as  collected  from  the 
whole  will. 

Thus  in  the  case  of  Upe  v.  Cooke  (z),  Thomas  Browning  be- 
queatBed  leasehold  property  to  Thomas  Cooke  for  life,  and  after 
his  decease  to  his  child  or  children  thereafter  to  be  begotten, 
his,  her,  and  their  executors,  administrators,  and  assigns  for 
ever.  But  in  case  the  said  Thomas  Cooke  should  die  an  infant 
unmarried  and  without  issue,  then  the  testator  bequeathed  the 
property  to  the  defendants.  Soon  after  the  testator*s  death 
TTwmas  Cooke  entered,  and  afterwards  married  one  of  the  lessors 
of  the  plaintiff,  and  then  died  without  having  had  any  issue. 
The  question  was,  whether,  in  the  event  that  had  happened, 
the  bequest  over  to  the  defendants  was  void.  Lord  EUenborough 
was  of  opinion  that  the  will  could  not  be  read  as  if  it  had  been, 
''If  he  died  an  in&nt,  or  unmarried,  or  without  issue;"  for  then, 
had  the  legatee  died  an  infant,  leaving  children,  the  estate 
would  have  gone  over,  which  could  not  be  the  intention :  and 
his  Lordship  said,  that  the  most  rational  construction  was  to  con- 
strue it  as  Lord  Hardwicke  did  the  devise  in  Framlingham  v. 
Brand {a\  as  one  contingency;  viz.  Thomas  Cookers  dying  an 
infant;  attended  with  two  qualifications,  viz.  his  dying  without 
leaving  a  wife  surviving  him,  or  dying  without  issue :  that  the 
contingency,  upon   which   the  estate  was  to  go  over,  was  to 

-rT»^ -| — "^ 1 T   M-   ^  ^  1       ■■  ■■  J  ■■__L  ■     ■    _IL  ■    -■ ■ !■■■ ■     - * ■  I  Mir  ■ l__ 

(if)  Sec  also  the  cases  of  Dobbins      C.  50^ ;  HetheringUm  ▼.  Oakmauy  2 
V.  Bowman,  3  Atk.  408 ;   Bush  v.      Yo.  &  Coll.  (C),  299. 
Dakxty,  1  Yes.  sen.  19,  and  Homes         (z)  7  East,  R.  269;  see  also  DH- 
T.  Hawes,  supra,  p.  1889;  StMs  t.      Ian  y.  Harris,  4  Bligh,  324. 
Sargan,  2  Keen,  355,  affd.,  3  Myl.  &  (a)  3  Atk.  390. 
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Aud  and  or,      consist  of  three  things,  the  death  of  Thomas  during  his  infancy, 
construed  lite-   without  leaving  wife  or  child :    and  judgment  was  accordingly 

— given  for  the  plaintiff. 

The  case  of  Doe  v.  Rawding  (i),  is  one  of  a  devise  of  real 
estate,  but  otherwise  in  point  with  the  preceding  case  of  Doe  v. 
Coohe.  In  that  case,  Mr.  Justice  Holroyd  said,  there  did  not 
appear  anything  in  the  will  to  make  it  necessary  to  alter  the 
word  and  into  or.  Mr.  Justice  Best  said,  that  all  three  things, 
namely,  the  dying  under  twenty-one,  the  dying  unmarried,  and 
the  dying  without  lawiiil  issue  must  happen,  before  the  devise 
over  could  take  effect;  but  there,  all  three  had  not  happened,  for 
though  the  devisee  died  under  twenty-one,  she  died  a  married 
woman ;  so  that  the  estate  descended  upon  her  heir,  and  did  not 
go  to  the  devisee  over. 

In  Longmore  v.  Broom  (c),  Thomas  Longmore  bequeathed  his 
personal  estate  to  executors,  upon  trust  to  apply  and  dispose  of 
the  same  unto  -and  among  his  two  brothers,  Joseph  and  Beiyamin 
Longmore^  and  his  sister,  Hannah  Longmore,  or  their  children,  in 
such  shares  and  proportion,  and  at  such  time  or  times  as  they  his 
tnistees,  or  the  major  part,  or  the  survivor  of  them,  his  executors 
or  administrators,  should  in  their  discretion  think  proper.  Joseph 
and  Benjamin  having  children  living  at  the  testator's  death,  and 
the  executors  having  neglected  to  exercise  the  discretionary 
power  committed  to  them  respecting  the  distribution  of  the. 
testator's  property,  the  question  was,  whether  the  children  were 
to  take  a  joint  interest  with  their  parents,  under  the  above 
bequest,  or  were  to  be  excluded?  For  the  children  it  was 
ur]ged,  that  "or"  might  be  construed  "anrf "  for  this  purpose,  if 
such  construction  were  necessary.  But  Sir  William  Granty  M.  R., 
in  decreeing  that  the  funds  must  be  given  equally  between  the 
parents  and  the  children,  although  the  executors  themselves  were 
not  so  restrained,  observed,  the  bequest  before  him  was  not  a 
direct  bequest  to  the  objects,  but  a  bequest  to  the  executors, 
with  an  authority  to  dispose  among  them.  The  cases  were  very 
different.  In  the  former,  the  Court  must,  of  necessity,  construe 
those  words ;  otherwise  the  bequest  would  be  void  for  uncertainty. 
His  Honor  then  continued :  "  A  bequest  to  A.  or  JS.,  is  void ; 
but  a  bequest  to  A.  or  JS.,  at  the  discretion  of  C.  is  good,  for  he 
may  divide  it  between  them  {dy  That  is  the  case  of  this  will. 
I  am  not  called  upon  to  make  any  alteration  in,  or  addition  to 


(h)  2  3arD.  &  Aid.  441 .  ((f)  Lee  v.  OAcy,  1  Yo.  &  ColL  (£.), 

(c)  7  Ves'.  124.  550. 
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this  will;   which  the  Coart  never  does  without  necessity.     A  And  and  or. 
discretion  is  given  to  the  executors.     Could  I  have  said,  they  constmed  Hte- 
werc  precluded  firom  giving  any  thing  to  the  children  ?    I  think  ■  ■■     ■ 

not,  and  it  would  be  a  great  deal  to  say  that  The  executors 
then,  having  that  discretion,  might  say  to  whom  the  fund  should 
be  given,  the  parents  or  the  children ;  but  the  Court  has  not 
that  discretion ;  it  has  only  to  say,  what  class  is  to  take ;  and 
then  the  distribution  must  be  equal ''(^). 

In  the  case  of  Newman  v.  Nightingale  (/),  where  the  bequest 
was  of  50021  "  to  the  sole  use  of  Mrs.  ^Elizabeth  Newman^  or  of  her 
children  for  ever,"  a  question  arose,  whether  Mrs.  Newman  took 
an  absolute  property  in  the  sum,  that  is,  whether  the  words  were 
to  be  construed  "  to  Mrs.  Newman  and  her  children,''  so  as  to 
give  her  a  share  equally  with  her  children ;  or  whether  the  be- 
quest was  to  Mrs.  Newman  for  life,  and  after  her  death  to  her 
children :  and  Lord  Thurhw  was  of  opinion  that  the  latter  was 
the  true  construction. 

In  Gtrdkstone  v.  Doe  (^),  the  testator  bequeathed  to  Mar^ 
TattershaU  the  yearly  sum  of  40^5  to  be  paid  out  of  the  dividends 
of  his  long  annuities  for  life,  and  after  her  decease,  he  bequeathed 
the  same  to  his  nephew  James  Holman,  or  his  heirs.  The  ques-^ 
tion  was,  whether  James  Holman  took  an  absolute  interest  Sir 
L.  ShadweUj  V.  C,  decided  in  the  negative,  being  of  opinion 
*or  must  be  construed  disjunctively  there,  as  the  context 
required;  and  that  the  testator  contemplated  that  his  nephew 
might  not  be  alive  at  the  death  of  Mary  Tattershall;  and  there* 
fore,  that  the  nephew  did  not  take  an  absolute  interest  in  the 
annuity.  But  his  Honor's  aigument  from  the  context  as  reported 
does  not  appear  conclusive.  When  the  testator  intended  only  to 
give  a  life  interest,  he  uses  suitable  words  in  the  bequest  to  Mary 
Tattershall;  and  the  inference  is  strong,  that  in  die  bequest  to 
James  Holman  *or  his  heirs,*  he  intended  to  give  the  absolute 
interest  using  '  or*  for  <  and.'  A  devise  of  real  estate  to  ^^  or  his 
heirs  passes  the  fee  (A). 

In  Jones  v.  Tortn  (t),  the  bequest  was  in  trust  for  the  testator^s 
daughter  for  life,  and  after  her  decease  to  the  children,  or  their 
descendants  of  his  said  daughter,  in  such  proportions  as  she 
should  appoint     The  testator^s  daughter  died  without  making 


(e)  See  Bead  v.  SneU,  supra^  p.  (g)  2  Sim.  225. 

1407.  (A)  Supra,  1409. 

(/)  1  Cox,  341 ;  8^e  also  Mtmtagu  (t)  6  Sim.  255. 
V.  NueeHa,  1  Buss.  165. 

H  H  2 
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•*  Ani*  and       any  appointment^  leaving  three  children.     Sir  Z.  Shadaetty  V.  C, 
■t'^edlteall    ^^^^^^^  ^^^  ^®  descendants  were  mentioned  merely  as  substi- 

tutes  for  the  children^  and  that  there  was  a  direct  gift  with  a 

power  of  selection ;  and  that  the  children  were  absolutely  entitled 
in  equal  shares* 

So  in  Gittings  v.  M^Dermott  (j),  the  *ot^  was  construed 
literally:  there  the  bequest  was  to  the  children  of  J?.  W.  (naming 
them),  or  to  their  heirs;  three  of  the  children  died  in  the  testa- 
tor's lifetime.  Sir  John  Leachy  M.  R.,  held  that  their  legacies 
did  not  lapse,  but  that  their  next  of  kin  took  by  substitution  at 
the  testator's  death. 

Sect.  V.  Of  Bequests  to  the  separate  use  of  married 

women. 

Of  bequests  to  When  legacies  are  given  to  the  use  of  married  women,  and  it 
sepvatenseof  appears  to  be  the  intention  of  the  testator,  that  the  husbands  of 
women.  the  legatees  should  take  no  interest  in  the  bequests,  the  Court  of 

Chancery  will  convert  the  husbands  into  trustees  for  their  wives, 
although  no  trustees  are  appointed  by  the  testament  In  the 
case  of  Harvey  v.  Hartey  (A),  Lord  Cowper  entertained  a  doubt, 
whether  a  married  woman  could  take  an  interest  distinct  from 
her  husband,  without  the  intervention  of  trustees ;  but  -it  seems 
that  doubt  is  removed  by  the  decision  of  Sir  Joseph  JekyU^  M.  B., 
in  Bennet  v.  Davis  (J), 

Firsty  where  the  bequest  has  been  considered  as  giving  a 
separate  interest 

The  following  words  have  been  held,  per  sey  and  independently 
of  any  contrary  intention  to  be  collected  fix)m  other  parts  of  the 
will,  to  give  legacies  to  the  separate  use  of  married  women ; 
namely,  a  legacy  to  a  married  woman,  with  a  declaration,  ^'  that 
her  receipt  shall  be  a  sufficient  discharge  to.  the  executors^  (m):  or, 
"yjw  her  sole  and  separate  i«e"  (n);  or  *^for  her  sole  use  and 
benefit^  (p) :  "^Jw  her  sole  use^  (p) ;  or,  '^for  her  own  uscy  and  to 


(j)  2  M7I.  &  E.  69.  283 ;  S.  C,  19  Yes.  416;  IngUfield 

(A)  1  P.  Wms.  125.  ▼.  CoghJan,  2  Coll.  (C),  247  ;  ex  parte 

(0  2  P.  Wms.  316.  KUUcky  3  M.,  D.  &  D.  480. 

(m)  Lee  v.  Prieaux,  3  Bro.  C.  C.  (pX  Ex  parte  Bay,  1  Mad.  199 ; 


381.  4  lb.  410,  note ;  LmdteU  v.  Huieker^ 

(n)  Barley  y.  DarUy,  3  Aik.  399 ;  12  Sim.  178 ;  Hobion  v.  Ferraby^  2 

Johnson  v.  Johnson,  1  Keen,  648.  Coll.  (C),  412,  421 ;   Steedman  t. 

(o)  Adamson  v.  ArmUagey  Coop.  Poohy  11  Jar.  449. 
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heather  disposal^  (q) :  or,  "to  be  at  her  disposal^  and  do  theretaith  Of  bequest*  to 
as  she  shall  think  JIV'  (r) \  ''to  be  by  her  laid  out  in  what  she  ^^^  "**  ""^ 
shall  think  Jit^  {s)x    or,  ''for  her  oum  use,  independent  of  her  women. 
husband^ (t) :  or  "  to  be  paid  into  her  own  hands^(u) :  or  "for  her  ^ 

livelihood^  (v).  To  A.  for  her  own  use  and  benefit  independent 
of  any  person  (to),  to  females  for  their  own  benefit  and  their 
children,  and  not  to  be  subjected  to  the  control  .of  their 
husbands  (x). 

The  gifls  in  some  of  the  preceding  instances  were  to  trustees, 
which  is  an  additional  circumstance  in  favour  of  the  intention 
to  give  the  legacy  to  separate  use  independently  of  the  husband; 
but  it  is  by  no  means  a  necessary  ingredient,  as  the  other  cases 
will  shew;  nor  indeed  is  it,  of  itself  a  sufficient  evidence  of 
such  intention. 

Secondly^  where  the  bequests  have  been  construed  not  to  give 
a  separate  interest  to  the  exclusion  of  the  husband. 

And  here  it  is  to  be  observed,  that  the  Courts  of  Equity  will 
not  deprive  the  husband  of  the  right  to  participate  in  his  wife's 
property,  unless  a  clear  intention  be  manifested  by  the  testator, 
that  the  husband  was  not  to  derive  any  benefit  from  the  disposition. 

Thus  in  Dakins  and  mfe  v.  Berisford  (xx\  the  defendant's 
brother  bequeathed  leaseholds  to  the  defendant,  in  trust  to  sell ; 
and  out  of  the  produce  to  purchase  in  his  own  name  an  annuity 
of  8021  for  the  life  of  the  plaintiff's  wife,  and  pay  the  same  to  her 
and  her  assigns.  The  plaintiff,  though  living  apart  firom  his  wife, 
claimed  the  annuity;  which  demand  was  resisted  on  the  ground, 
that  it  was  the  intention  of  the  testator,  that  the  wife  should 
enjoy  the  annuity  for  her  separate  use,  manifested  in  the  direction 
to  the  defendant  to  purchase  it  in  his  own  name,  in  trust  for  the 
wife  of  the  plaintiff.  But  Sir  Harbottle  Grimstone,  M.  R.,  decided 
that,  as  there  were  no  negative  words  in  the  will  to  exclude  the 
husband,  he  could  not  deprive  him  of  his  legal  right  to  the  ^ 
annuity.  ^^^ 

Again,  in  Lambe  v.  MUnes  (y\  George  Cotton  bequeathed  his 


(g)  Prichard  v.  Ames^  1  Turn. 
222;  but  see  Massey  v.  Parhery  2 
Mjl.  &  K.  174,  and  Kemington  ▼. 
DoUandj  lb.  184. 

(r)  Kirk  v.  PauUn,  7  Vin,  Abr. 
95,  pi.  43. 

($)  Atcherley  y,  Venum^  10  Mod. 
531. 

(0  Wagstaffy.  Smith,  9  Ves.520; 
OUchrisi  y.  Cator,  t\  Jur.  448,  and 


Steedman  r.  Poole,  ubi  supra. 

(u)  Hartley  v.  Hurle,  5  Yea.  540, 
8.  q.  vid,  Tyler  v.  Ijoke,  4  Sim.  150. 

(p)  Darley  y  Darley,  ubi  supra. 

(lo)  Margetts  v.  Barringer,  7  Sim. 
482. 

(or)  Bain  y.  Lescher^  11  Sim.  397. 

(xx)  Chan.  Ca.  194. 

(y)  5  Ves.  517. 
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or  bequests  to   residuary  personal  estate  to  trustees,  in  trust  to  pay  a  part,  or  the 
**arricd  '^  ^^   whole,  on  a  certain  event,  of  the  interest  to  his  niece  EUzabethy 

woroeiL the  wife  of  Richard  Milnes,  for  life,  half-yearly;  and  to  apply  the 

capital  to  such  uses  as  she,  whether  sole  or  covert,  by  deed  or 
writing  sealed  and  attested,  as  thereby  required,  or  by  her  last 
will  and  testament  in  writing,  or  any  writing  purporting  to  be 
such,  signed  and  published  as  therein  directed,  should  limit  and 
appoint ;  and  in  case  of  no  appointment,  then  to  the  use  of  the 
legal  representatives  of  Elizabeth  MUnes^  including  her  husband, 
^  if  then  living,  in  due  course  of  administration.     Richard  Milnes 

became  bankrupt;  and  the  question  was,  whether,  under  the  above 
bequest,  Elizabeth  Milnes  was  entitled  to  receive  the  interest  of 
the  testator's  residuary  estate,  separate  from  and  independent  of 
her  husband;  or  whether  his  assignees  were  entitled  to  it  during 
her  life.  Lord  Alvanley,  M.  R.,  vras  of  opinion,  that  the  words 
of  the  will  were  hot  sufficient  to  give  the  interest  to  EUzabetk 
Milnes^  separate  use ;  the  assignees,  therefore,  were  entided  on 
making  a  provision  for  the  wife. 

The  two  preceding  cases  prove  that  the  gift  being  to  trustees 
is  not  of  itself  sufficient ;  the  following  cases  are  instances,  wherein 
no  trustees  were  interposed,  but  the  words  of  the  bequest  were 
stronger. 

Thus  in  WUh  v.  Sayers  (z),  J.  Kilwick  bequeathed  to  the  de  - 
fendant  60021  stock,  upon  trust  to  apply  the  dividends  for  the 
sole  and  separate  use  and  benefit  of  his  daughter,  the  plaintiff 
Mary  Wills,  and  her  receipts  were  to  be  sufficient  dischaiges. 
The  testator  then  bequeathed  the  residue  of  his  personal  estate 
and  effects,  after  payment  of  debts,  &c.  unto  the  plaintiff  ^/br 
her  awn  use  and  benefit,  The  question  was  whether  these  last 
words,  used  in  the  residuary  bequest,  gave  the  plaintiff  a  separate 
estate.  And  Sir  John  LecLchy  V.  C,  decided  that  they  did  not : 
observing,  that  the  testator,  as  to  the  same  person  with  respect  to 
another  g\%  had  appointed  a  trustee,  and  expressly  directed  the 
application  of  it  to  her  sole  and  separate  use ;  he  knew,  therefore/ 
the  technical  form  of  excluding  the  right  of  the  husband ;  and 
his  Honor  said  he  could  not  infer  that,  as  to  the  residuary  bequest, 
the  testator  intended  what  he  had  not  expressed. 

Again,  in  the  case  of  Roberts  v.  Spicer  (a),  Thomas  Marvin 
bequeathed  to  his  daughter  Charlotte  wife  of  James  Jbbatty  the 
sum  of  2001.  *^to  and  for  her  own  use  and  benefit:'^  and  the 
testator  gave  a  further  sum  of  money,  and  the  rent  of  a  house  to 

J 

(z)  4  Madd.  409.  (a)  5  Mad.  491. 
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trustees,  and  directed  tbem  to  stand  possessed  thereof  for  the  Bequests  to 
benefit  of  the  said  CharloUe  AbboU  and  her  children ;  and  that  V^^?J^  of ' 

^  '  ^      marned 

the  same  should  not  be  subject  to  the  debts,  engagements,  or  in  women, 
any  manner  under  the  control  of  her  husband.  James  Abbott 
became  bankrupt ;  and  the  question  was,  whether  the  assignees 
were  entitled  to  the  legacy  of  200^ :  and  Sir  John  Leach,  V.  C, 
held  clearly  that  it  could  not  be  considered  a  gift  to  the  separate 
use  of  the  wife,  and  referred  to  the  case  of  fVUb  v.  Sayers  as  being 
in  point ;  and  directed  a  reference  to  the  Master  to  consider  of  a 
proper  settlement  on  the  wife  and  children  (J). 

In  fFardh  v.  Claxton  (c),  the  testator  bequeathed  his  residuary 
property  to  trustees  to  invest  and  pay  the  interest  and  dividends 
thereof  to  his  wife  for  life,  **  to  be  by  her  applied  for  the  roain« 
tenance  of  herself  and  such  child  or  children  a^  the  testator  might 
have  at  her  death."  Sir  L.  ShadwelU  V.  C,  held  this  not  a  gift 
to  the  separate  use  of  the  widow  who  had  married  again. 

Lastly,  in  Blacklaw  v.  Law8{d\  the  testator  directed  an  annuity 
to  be  paid  by  the  tnistees  appointed  by  his  will  into  the  proper 
hands  of  his  daughter  A.  the  wife  of  X.,  for  her  own  proper  use 
and  benefit.  Sir  James  fFtffram,  V.  C,  held  it  not  a  gift  to  the 
separate  use  of  A.y  feeling  himself  bound  by  the  decision  of 
Tyler  V.  Lake  (e),  but  that  he  was  deciding  against  the  real  in- 
tention of  the  testator :  in  his  judgment  his  Honor  entered  into 
a  discussion  of  the  authorities  bearing  on  the  point 

Sect.  VI.  What  words  of  recommendation,  &c.  raise 

trusts  by  implication. 

Where  a  person  bequeaths  property  to  another  absolutely,  or  words  of  re- 
fer life  (/),  accompanied  with  words  expressive  of  recommen-  commendttion 
dation,  request,  hope  or  expectation,  that  the  legatee  will  dispose  by  implication. 
of  the  gift  as  his  own  to  or  among  one  or  mcpre  objects,  the 
Court  of  Chancery  will  construe  such  recommendation  or  request 
as  a  trust ;  provided  the  words  be  imperative^  and  the  objects  and 
the  property  certain  (g).    The  rule  was  clearly  laid  down  by 


(b)  See  the   caaes   collected   in         (e)  ^Bmsb.  &M.  IS^ ;  see  Py croft 

2  ToL  Boper*8  Husband  and  Wife.  v.  Christy^  3  Beav.  238. 
Chap.  18,  sect,  n;  see  also  Masseyv.         (/)  The  law  seems  otherwise  in 

Parker^  2  Mjl.  &  K.  174 ;  Kensing'  devises  of  real  estate ;  see  Crossling 

ton  Y.  DoOandy  lb.  184.  v.  Crossling,  2  Cox,  396. 

(o)  9  Sim.  524.  (^)  2  Scho.  &  Uf.  189. 

(d)  2  Hare,  49. 


«tr«. 
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Words  of  re-     Lord  Ekjion  in  Wright  v.  Jikyns  (A),  a  case  of  devise  of  real 
crSlt*JS«8   ®^^^® '    ^^^  ^*  '^  equally  true  as  applied   to   bequests  of  per- 

by  impTication.  SOUalty. 

We  shall  consider  those  cases,  first,  wherein  the  recommen- 
dation has  been  considered  a  trust,  and  in  which  the  three  requi- 
sites were  considered  as  concurring;  and,  secondly y  those  wherein 
the  recommendation  has  not  been  so  considered. 

1.  First,  where  the  recommendation  has  been  considered  a 
trust  or  devise  by  implication. 
The  word  "dt-  In  Masofi  v.  Limbury  (t),  the  testator  bequeathed  thus:  "I 
pve  to  my  brother  Robert  Mason,  2,000£  which  I  desire  him  at 
his  death  to  give  to  his  son,  and  his  children,  and  to  the  children 
of  his  late  daughter,  as  he  should  think  fit"  Bobert  Mown  died 
'  in  the  testator's  lifetime,  after  whose  death  his  children  and  the 
children  of  his  daughter,  were  held  entitled  to  the  2,000il  in 
equal  shares. 

Again,  in  Eaks  v.  England  (j),  Elizabeth  Heydon  bequeathed 
thus :  *^  I  give  to  B.  300/.,  10021  of  which  he  owes  me  by  bond, 
which  I  intended  to  have  given  his  daughter  C ;  but  my  will  is, 
that  he  give  the  300^  to  C.  at  his  deathy  or  sooner,  if  there  be 
occasion,  for  her  better  preferment."  Although  B.  died  before 
the  testatrix,  the  bequest  to  C  was  established  as  an  absolute 
trust  in  her  favour,  whenever  B.  should  die. 

Again,  in  Harding  v.  Glyn  (A),  Nicholas  Harding  gave  unto  his 
wife  Elizabeth  all  his  estate,  leases,  and  interest  in  his  house  in 
Hatton  Garden,  and  all  the  goods,  furniture,  and  chattels  therein 
at  the  time  of  his  death,  and  also  all  his  plate,  linen^  jewels,  and 
other  wearing  apparel,  but  did  desire  her  at  or  before  her  death, 
to  give  such  leases,  house,  furniture,  goods  and  chattels,  plate 
and  jewels,  unto  and  amongst  such  of  his  own  relations,  as  she 
should  think  most  deserving,  and  approve  of  Elizabeth,  neither 
by  will,  nor  in  her  lifetime,  gave  the  goods  in  the  said  house,  nor 
her  husband's  jewels  to  his  relations :  and  Vemey,  M.  R.,  de- 
cided that  Elizabeth  took  only  beneficially  during  her  life,  and 
that  the  desire  of  the  testator,  expressed  in  his  will,  amounted 

(h)  1  Turn.  157 ;  see  also  Morice  (k)  1  Atk.  468,  stated  from  Re- 

Morice  v.  Bishop  of  DtirAam,  10  Ves.  gister's  book,  5  Ves.  501,  per  Lord 

^88.  Ahnadey^  cited  8  Yes.  571,  and  dis- 

(t)  Cited  in    Vernon  v.    Vernon^  cussed    by  Lord  Eldan;    see  also 

Amb.4.  1  Turn.  161. 

(J)  Pre.  Ch.  200. 
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to  a  trust  for  such  of  the  testator's  relations,  as  were  his  next  Words  of  re- 
of  kin  at  the  death  of  EUzabetfu  commendation 

creatine  trusts 

Again,  in  Massey  y.   Sherman  (J),   the   testator   devised  his  by  implication. 
copyholds  to  his  wife,  "  not  doubting  but  that  she  would  dispose  «  Not  doubt- 
of  the  same  to  and  amongst  his  children,  as  she  should  please  '^  ^K*" 
and  these  words  were  held  to  create  a  trust  for  the  children, 
subject  to  the  wife's  appointment. 

So  also  in  Nowlan  v.  Nelligan  (m)  the  words  of  the  will  were,  "  Request" 
**  I  give  and  devise  unto  my  beloved  wife,  Hoarriet  Nowlan^  all 
my  real  and  personal  estate ;  I  make  no  provision  expressly  for 
my  dear  daughter,  knowing  that  it  is  my  dear  wife's  happiness, 
as  well  as  mine,  to  see  her  comfortably  provided  for;  but  in 
case  of  death  happening  to  my  wife,  I  hereby  request  my  friends 
Stables  and  Hunter  to  take  care  of,  and  manage,  to  the  best 
advantage,  for  my  lovely  Harriet  Nowlan,  all  and  whatsoever 
I  may  die  possessed  of    Lord  Thurlow,  C,  was  of  opinion,  ' 

that  a  trust  was  well  raised  for  the  daughter  in  the  whole  of  the 
testator's  property,  subject  to  the  life  interest  of  the  wife. 

Again,  in  Pierson  v.  Garnet  (n),  John  Garnet,  after  the  death 
of  ^veral  annuitants,  disposed  of  his  residuary  estate  as  follows: 
'^I  bequeath  the  said  residue  to  the  said  Peter  Pierson,  his 
executors,  administrators,  and  assigns,  and  it  is  my  dying  request 
to  the  said  Peter  PiersoUy  that  if  he  shall  die  without  leaving 
issue  living  at  his  death,  that  the  said  Peter  Pierson  do  dispose 
of  what  fortune  he  shall  receive  under  this  my  will,  to  and  among 
the  descendants  of  my  late  aunt,  Ann  Coppinger,  his  grandmother, 
in  such  manner  and  proportion  as  he  shall  think  proper."  The 
disposition  in  favour  of  the  descendants  of  Ann  Coppinger  was 
decided  to  be  imperative,  and  to  amount  to  a  trust  to  them  after 
the  death  of  P.  Pierian  (o). 

In  Foley  v.  Parry  {p\  the  testator  gave  his  real  estates  to  his 
wife  for  Ufe,  remainder  to  W.  W.  Foley  for  life,  with  remainders 
over;  he  then  gave  his  residuary  personal  estate  to  trustees  upon 
trust,  (subject  to  the  payment  of  his  debts,  legacies,  and  certain 
annuities),  to  pay  the  interest  to  his  wife  for  life,  and  after  her 
decease  in  trust  for  fV.  W.  Foley,  his  executors,  &c.,  and  to 
assign   and  transfer  the  capital  on  his  attaining  twenty-one; 


(0  Ambl.  520.  Yes.  536 ;  I  Turn.  162. 

(m)  1  Bro.  C.  C.  489.  (/>)  5  Sim.  188,  confirmed  on  ap- 

(n)  2  Bro.  C.  C.  226 ;  S.  C,  Free,  peal  by  Brmagham,  C,  2  Myl.  &  K. 

Chan.  201,  note,  ed.  Finch.  1786.  138,  and  see  KUvmgton  t.   Oray^ 

(o)  See  Lord  EldotCt  observations  10  Sim.  293. 
on  this  case,  8  Ves.  573,  574;  10 
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Wordfl  of  re.  adding,  ^'  It  is  my  particular  wish  and  request  that  my  dear  wife, 
^^^  and  W.  »:,  the  grandfather  of  the  said  W.  W.  Foley,  win  super- 
by  impiicatioii.  intend  and  take  care  of  his  education,  so  as  to  fit  him  for  any 

respectable  profession  or  employment" 

Sir  L.  ShadweU^  V.  C,  held,  that  fF.  W.  Foley  was  entitled  to 
be  maintained  and  educated  during  his  minority  in  the  manner 
described  out  of  the  income  of  the  testator's  estate. 
''Recomiiiend.'*      Again,  in  Malim  v.  Keighleyiq),  Thomas  Lowe,  after  giving 

his  residuary  estate  to  his  three  daughters,  Lucy,  EUzabeth,  and 
Sarah,  and  their  children  as  mentioned  in  his  will,  proceeded 
thus;  '^and  in  case  the  whole  of  the  residue  of  my  personal 
estate  shall  become  vested  in  any  one  of  my  said  daughters,  then 
I  do  give  and  bequeath  the  same,  after  the  expiration  and  deter- 
mination of  the  several  trusts  before  mentioned,  unto  such 
surviving  daughter,  her  executors  and  administrators;  hereby 
recommending  it  to  such  daughter  to  dispose  of  the  same,  after 
her  own  death,  and  the  determination  of  the  several  trusts 
aforesaid,  unto  and  among  the  children  of  ray  daughter,  J. 
MaUmy  and  my  nephew,  J,  Lowe;  desiring  that  his  reputed 
daughter,  Emilia,  though  bom  before  marriage,  may  be  con- 
sidered as  one  of  his  children."  The  whole  residue  became 
vested  in  the  testator^s  daughter,  Sarah.  The  trusts  above 
alluded  to  being  all  determined,  and  Sarah  dead  without  issue, 
and  intestate,  the  question  was,  whether  a  trust  was  well  created 
of  the  residue  for  the  children  of  A.  MaUm  and  J.  Lowe;  and 
Lord  Ahanky,  M.  R.,  decided  that  it  was,  observing,  that 
'*  recommended  "  amounted  to  a  request  and  more.  The  decree 
was  afterwards  affirmed  upon  appeal  (r).  '^' 
<*  Aathoraeand  So,  in  Brawn  v.  Hiygs  (s),  Henry  Brown,  after  subjecting  the 
"^  '  rents  of  his  estate  at  Brise  Norton  to  various  charges,  proceeded 
thus:  '^  After  the  above  trust  is  performed,  I  authorize  and  em- 
power my  nephew,  John  Brown,  to  receive  the  remainder  of  the 
rent  that  arises  ftt>m  my  estate  at  Brise  Norton,  over  and  above 
the  lOOL  I  have  directed  to  be  paid  to  my  wife,  and  to  dispoae 
of  it  in  the  following  manner :  to  take  lOOZ.  of  it  eveiy  year  to 
his  sole  and  separate  use,  and  to  employ  the  remainder,  after 
paying  the  annual  rent  to  the  college  and  the  fines  for  renewal 
of  the  leases,  and  other  necessary  expenses  about  the  farms,  to 
such  children  of  my  nephew,  Samuel  Brown,  as  my  nephew, 

(^)  2  Yes.  jun.  333.  495,  and  affirmed  on  appeal,  8  Yes. 

(r)  Ibid.  529 ;  vide  infra,  p.  1424.      561,  and  in  D.  P.  in  1813 ;  18  Yes. 
(»)  4  Yes.  708,  continued  5  lb.      192. 


^^   M'^^,^  .'.  1u.^^J  /^  .^w//^ 
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John  Brown,  shall  think  most  desenring,  and  that  will  make  the  Woids  of  re- 
best  use  of  it ;  or  to  the  children  of  my  nephew,  W.  A.  Brown,  commendation 

"^        ^  creetinff  trusts 

if  any  such  there  are  or  shall  be.  The  nephew,  John  Brown  by  implication, 
died  before  the  testator.  Samuel  also  died  in  the  testator's 
lifetime,  leaving  several  children ;  and  W.  A,  Brown  was  unmar- 
ried at  the  hearing  of  the  cause.  The  question  was,  whether 
the  surplus  rents^  (after  the  chaiges  imposed  by  the  will),  given 
**  to  such  children  of  Samuel  Brown  as  John  Brown  shall  think 
most  deserving,  &c.,  or  to  the  children  of  fF.  A.  Brown,  if  any 
such  there  are  or  shall  be,"  were  a  gift  to  all  the  children,  or  to 
such  of  them  only  as  the  testator^s  nephew,  John  Brown,  who 
died  during  his  life,  should  appoint?  Upon  which  Lord  Aban^ 
ky,  M.  R.,  observed,  ''If  the  former  can  be  collected  as  his 
intention,  the  death  of  the  trustee  can  make  no  difference  {fj* 
If  that  intention  cannot  be  collected,  the  selection  not  having 
taken  place,  whatever  the  reason  of  its  foiling  may  be,  the 
bequest  must  fiiil  with  it  Upon  the  true  construction  of  this 
wiU,  I  am  of  opinion,  it  is  equivalent  to  saying,  he  gives  it  to 
the  children  of  Samuel  Brown,  or  of  W.  A.  Brown,  with  a  power 
to  John  Brown  to  select  any  he  thinks  fit,  and  to  exclude  the 
others ;  and  it  is  too  much  to  contend,  that  nothing  is  intended 
for  them  exclusive  of  the  appointment  of  John  Brown,  The  fair 
construction  is,  that  at  all  events  the  testator  meant  it  to  go  to 
the  children;  and  these  words  of  appointment  he  used  only  to 
give  a  power  to  John  Brown  to  select  s«ne  and  exclude  the 
others."  Lord  Alvanleg,  in  the  course  of  his  observations,  said, 
that  as  to  the  point  in  question,  he  could  not  distinguish  the 
present  case  firom  Harding  v.  Glyn  (u). 

The  question  in  the  preceding  case  was,  in  fact,  whether  the 
words  created  a  trust  or  a  power  in  John  Brown  f  With  refer- 
ence to  which  subject  Lord  Eldan  remarks  (o),  in  the  course 
of  his  judgment  upon  the  appeal  to  him  firom  the  hearing  at  the 
Rolls,  ''That  it  is  perfectly  clear,  that  where  there  is  a  mere 
power  of  disposing  and  that  power  is  not  executed,  this  Court 
cannot  execute  it  (to).    It  is  equally  dear  that,  wherever  a  trust 


(0  See  Brown  y.  Poeoek,  6  Sim.  she  would  dispose  of  the  fiind  for  the 

257 ;   also  Orievuon  y.  Kirtopp,  2  benefit  of  such  of  the  testator's  poor 

Keen,  653.  rdations  as  might  stand   in  need. 

(tt)  Supra, 'p,  141S.  But  the  power  was  not  given  until 

(o)  8  Yes.  570, 574.  after  the  death  of  the  testator's  son, 

(ttf)  In  Baif  V.  Adamit  3  Myl.  &  who  survived  the  widow,  and  the 

K.  287,  a  power  of  distribution  was  power  ney^r  vested  in  the  widow ; 

given  to  the  donee,  **  not  doubting"  see  also  Orffiths  y«  Evan,  5  Beav. 
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Words  of  re.     is  Created,  and  the  execution  of  that  trust  fails  by  the  death 
commendatioD    ^f  ^^  trustee,  or  by  accident,  this  Court  will  execute  the  trust:" 

creatine  trusts  . 

by  implication,  and  again,  ^'  If  a  power  is  a  power  which  it  is  the  duty  of  the 

party  to  execute,  made  his  duty  by  the  requisition  of  the  will, 
put  upon  him  as  such  by  the  testator,  who  has  given  him  an 
interest  extensive  enough  to  enable  him  to  dischaige  it,  he  is  a 
tnistee  for  the  exercise  of  the  power,  and  not  as  having  a  dis^- 
cretion  whether  he  will  exercise  it  or  not;  and  the, Court  adopts 
the  principle  as  to  trusts;  and  will  not  permit  his  negligence, 
accident,  or  other  circumstances  to  disappoint  the  interest  of 
those,  for  whose  benefit  he  is  called  upon  to  execute  it." 
.  In  the  case  of  Birch  v.  Wade  (ar),  John  WiUdan  bequeathed 
the  residue  of  his  real  and  personal  estate  to  trustees  upon  trust, 
after  payment  of  debts  and  legacies,  to  pay  the  interest  to  his 
wife  for  life,  and  after  her  death,  to  pay  one-third  of  the  interest 
to  the  testator's  brother  Thomas  for  life,  one  other  third  of  such 
interest  to  his  sister  Charlotte  Birch  for  life,  and  the  remaining 
third  to  his  sister  Elizabeth  Morris  ;  that  at  the  death  of  Charlotte 
Birchy  one-third  of  the  principal  should  be  paid  amongst  such  of 
her  children  as  she  should  tliink  proper:  that  after  the  death  of 
.  the  testator's  brother  ThomaSy  one-third  of  the  principal  should 
be  paid  to  his  brother's  son ;  and  the  testator  concluded  thus : 
<«  Will  and  de-  '^  ^^  ^^  ^J  ^l  ^^  desire,  that  the  other  third  part  of  the  principal 
sire,"  with        ^f  my  estate  and  effects  be  left  entirely  to  the  disposal  of  my  dear 

power  of  seleo-  "^     ,  ,  . 

tioiu  and  loving  wife,  among  such  of  her  relations  as  she  may  think 

proper,  after  the  death  of  my  aforesaid  sisters."  The  wife  died 
without  making  any  disposition;  and  the  question  was,  whether 
the  words  of  the  will  imposed  a  trust  in  her  for  her  own  relationsf, 
or  whether  it  was  only  a  power;  Sir  William  Grants  M.  R., 
decided  that  it  was  a  trust  for  such  relations  of  the  wife,  as  were 
living  at  her  death  ;.  observing,  that  after  the  best  consideration 
he  could  give  the  case,  it  did  not  appear  to  him  to  differ 
materially  fix)m  the  cases  of  Harding  v.  Glynn  and  Brown  v. 
Hiffffs:  and  he  decreed  accordingly  in  favour  of  such  persons  as 
were  the  next  of  kin  of  the  testator's  widow  at  the  time  of  her 
deatL 


241,  where  the  words  *'  confiding  in  quently  that  her  appointment  to  her 

her  the  devisee  not  to  alienate  or  husband  was  void. 

transfer  the  estate  irom  his  (the  tes-  (x)  3  Yes.  &  Bea.  198 ;  see  also 

tator's)  nearest  family,"  were  held  TibbiU  v.  TibhUsj  19  Yes.  656 ;   1 

to  give  the  donee  a  power  of  ap*  Jacob,  317. 

pointment  to  "  the  heir,"  and  conse- 
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In  Prevost  v,  Clarke  (y),  Ann  Prevost  gave  the  residue  of  ter  Worda  of  re- 
property,  which  consisted  of  personalty,  equally  amongst  her  *^"*^"^2^' 
four  children.  Sir  George^  Joi^ms^  and  William  Prevott^  and  Ann  by  hnpUcation. 
Clarke;  and  directed  the  share  of  Ann  Clarke  to  be  vested  in 
trustees ;  declaring  that  it  was  her  intention,  '^  that  the  property 
of  the  sfud  stock,  and  the  free  disposal  thereof,  save  the  prayer  to 
Mr.  Clarke  contained  in  this  will,  to  either  of  the  survivors  upon 
the  demise  of  Mr.  and  Mrs.  ChrheJ*    The  testatrix  added  the  «  Entreat,** 
following  words :  **  Convinced  of  the  high  sense  of  honour,  the  J^^^^*'  *' 
probity  and  affection  of  my  son-in-law,  Edward  Clarke,  I  entreat 
him^  should  he  not  be  blessed  vnth  children  by  my  daughter, 
and  survive,  that  he  will  leave  at  his  decease  to  my  children  and 
grandchildren   the  share  of  my  property  I  have  bestowed  on 
her."      Upon  a  bill  by  the  chilch-en  and  grandchildren  for  a 
declaration  of  the  rights  of  the  parties  in  the  fourth  of  Ann 
Clarke  in  the  residue  of  the  testatrix's  personal  estate,  it  was 
insisted  for  the  plaintifis,  that  the  words  of  the  will  created  a 
trust  for  the  children  and  grandchildren :   an^  Sir  John  Leach, 
V.  C,  said  he  could  not  distinguish  the  case  from  Brown  v. 
Biggs,  which  appeared  to  him  a  direct  authority :  that  in  that- 
case,  as  in  the  one  before  him,  there  was  a  power  of  selection. 

Again,  in  Crutoyg  v.  Colman  (z),  Dorothy  Cruwys  bequeathed 
thus:  "I  make  my  only  sister  whole  and  sole  executrix  to 
everything  I  have  for  her  life  (Mrs.  Bridget  Cruwgs);  and  it  is  "^^*"^''?|? 
my  absolute  desire  that  my  sister,  Mrs.  Bridget  Cruwys,  which  tion. 
I  have  made  my  only  executrix,  bequeaths  at  her  ovm  death  to 
those  of  her  own  family  what  she  has  in  her  own  power  to 
dispose  of,  that  was  mine;  provided  they  behave  well  to  her, 
widi  decency  and  affection."  Bridget  Cruwys,  by  her  will, 
declared,  that  it  was  her  vrill  to  die  intestate  as  to  the  estate  and 
effects  of  her  sister  Dorothy,  so  bequeathed  to  her  as  aforesaid ; 
and  Sir  William  Grant  decided,  that  it  was  a  trust  in  &vour  of 
the  next  of  kin  of  Bridget,  as  she  had  not  exercised  her  power  of 
selection. 

In  Forbes  v.  BaU  (a),  Dennis  Cotterel  disposed  as  follows : 
**  I  give  to  my  dear  wife,  Ann  Cotterel,  the  sum  of  500^ ;  and  it 
is  my  will  and  desire  that  my  said  wife,  Ann  Cotterel,  may 
dispose  of  the  same  amongst  her  relations  as  she  by  will  may 
think  proper."      Ann   Cotterel   bequeathed  to  her  sister  (the 


Of)  2  Mad.  45S.  man  v.  Poynder,  6  Sim.  546,  *'  Wish 

(z)  9  Yes.  319.  and  desire.** 

(a)  3  Meriv.  437 ;  iee  also 
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Woi^  of  rei.     d^fendliiit)  Jane  Ball  and  the  defendant  Pawson  the  sum  of  50021 

SSSSlSSS'  ^  ^^^  ^  ^y  ^^*  ^^®  ^*™®  ^°  ^'^^"^  °*™®*  "^  ^®  P^''^^*^  ^°^ 

by  impfictbn.   upoii  tnut  to  apply  and  retain  the  drndends  to  her  said  sister  for 

•<  Will  and  de-  ^er  own  use  for  her  life,  towards  the  maintenance  of  her  children, 

"^er'of **  I      *^^  ^'^^  ^^^  death  to  pay  the  funds  to  her  children  equally ; 

tion.  and  she  made  her  sister  her  residuary  legatee.     The  question 

was,  whether  the  will  of  Ann  Cotterel  was  a  due  execution  of  the 

power  of   appointment  given  her  by  her  husband's  will,  or 

whether  the  5001  fell  into  the  residue  of  the  testator's  estate  ? 

It  was  insisted,  that  Ana  Cotterel  never  intended  to  execute  the 

power;   on  the  other  hand  it  was  insisted,  that  it  was  well 

executed ;   if  not,  that  it  was  a  trust  for  her  relations.     The 

Court  was  of  opinion,  that  the  words  in  the  testator's  will  raised 

a  trust  for  the  wife's  relations,  subject  to  her  appointment,  which 

was  well  ex6tuted  by  her  will  in  favour  of  her  sister  and  sister's 

children. 

Xiastly,  in  Hortoood  v.  JVest  (i),  John  Powell  bequeathed  to  his 
wife  Margaret  Powell  all  his  personal  estate,  for  her  sole  use 
and  benefit,  rehpng  on  ker^  that  if  she  should  thereailer  marry, 
she  would  secure  to  herself  whatever  she  should  possess  by 
virtue  of  his  will,  so  that  the  same  should  not  be  subject  to  debts, 
«* Recommend"  &c  of  her  husband;  and  he  thereby  recommended  her,  that  she 

should,  by  her  will,  bequeath  what  she  should  die  possessed  of 
under  his  will  in  the  manner  therein  mentioned  (equally  between 
his  two  sisters  Lettice  and  Mary).  After  her  husband's  death, 
Mrs.  Powell  possessed  herself  g£  the  whole  of  her  husband's 
personal  estate,  and  applied  the  whole  to  her  own  use,  except 
a  part,  which  she  invested  in  the  purchase  of  4002L  stock,  in  the 
joint  names  of  herself  and  West  the  defendant;  by  her  will  she 
gave  all  the  residue  of  her  personal  estate  in  moieties  to  Lettice 
and  Mary,  the  sisters  of  her  late  husband,  and  appointed  the 
plaintifi^  her  executor.  Mrs.  Powell  received  the  dividends  of 
the  4002.  stock  during  her  life,  and  at  her  decease  that  sum 
remained  standing  in  her  and  defendant's  name.  The  plaintiff 
filed  a  bill  against  the  defendant  for  a  transfer  of  the  4002.  stock 
to  the  plaintiff  for  the  purposes  of  Mrs.  PowelTs  will.  Sir  John 
Leach,  V.  C,  dismissed  the  bill,  considering,  upon  the  con- 
struction of  the  whole  will,  that  the  testatar  did  not  Intend  his 
wife  to  dispose  of  what  she  thought  proper  during  life,  and  that 

(b)  I  Sim.  &  Stu.  387 ;  see  abo      notisy  Broad  v.  Setfon^  Ford  v.  Fow' 
Ikuhwood  ▼.  Peytotty   18  Yes.  41 ;      ler^S  Beav.  146. 
Ahrakam  v.  AlmaH,  1  Buss.  511,  in 
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the  recommendation  embraced  only  sach  part  as  might  remain  Words  of  re- 
at  her  death  undisposed  of  (which  would  have  rendered  the  «>m»«ndation 

,  ,  not  crefttioff 

subject  uncertain);  but  that  the  testator  included  in  the  recom-  trusts. 
mendation  the  whole  of  his  property.  His  Honor  appeared  of 
opinion^  that  the  former  part  of  the  bequest  might  seem  to  allude 
only  to  what  might  be  undisposed  of  at  her  death,  but  that  that 
intention  was  negatived  by  the  direction  upon  her  marriage, 
which  might  happen  at  any  time,  to  settle  the  whole. 

In  the  case  of  Broad  v.  Bevan  (c\  the  testator  gave  to  his  « Order  and 
daughter  Ann  an  annuity  of  51.  for  life,  and  added,  I  also  order  ^>'^^*" 
and  direef  my  son  Joseph  to  take  care  of  and  provide  for  my  said 
dau£^ter  Ann  during  her  life.  Sir  TTunnas  Pbimer^  M.  R.,  held 
she  was  entitled  to  a  provision  out  of  the  residue  bequeathed  to 
Joseph:  and  it  was  referred  to  the  Master  to  inquire  and  state 
what  would  be  a  proper  allowance,  and  his  report  of  such  allow- 
ance was  confirmed  by  Lord  Giffordy  M.  R. 

2.  We  secondly  proceed  to  the  consideration  of  those  instances,  2.  Reoommen. 
wherein  the  bequest  has  not  been  considered  to  raise  a   trust  f'^'^li^™"" 
by  implication,  which  has  been  the  case  wherever  an  absence 
of  any  one  or  more  of  the  three  requisites  before  mentioned  has 
occurred;  and 

First,  where  the  words  of  recommendation,  request,  &c.  1.  Where 
are  not  considered  imperative;  for,  in  this  case,  the  presumption  I^^^^^ 
of  implied  trust  will  be  rebutted :  for  instance,  where  the  testator 
recommends  or  empowers  A.  to  give  part  of  his  property  to  B., 
or  among  other  persons  as  he  shall  think  fit,  and  AL  takes  no 
interest  whatever  by  the  will  in  that  part  of  the  property,  over 
which  the  power  extends;  in  such  case  it  seems  the  words  would 
be  construed  to  import  no  more  than  a  power,  which,  not  being 
executed,  the  objects  mentioned  will  take  no  benefit 

The  preceding  proposition  is  founded  upon  the  judgment  in 
Bull  V.  Vardy{d)\  wherein  the  testator  devised  to  his  wife 
several  houses,  but  did  not  give  her  any  interest  in  the  general 
produce  of  his  estate,  and  then  proceeded  thus:  ^'I  further 
empower  my  wife  to  give  away  at  her  death  1,000A;  \QOk  to 
Elizabeth  Turner,  100^  to  Mrs.  Bennett,  and  800^.  to  be  dis- 
posed of  by  her  will ;  and  in  a  subsequent  part  of  his  will,  he 
declared,  that  his  legatees  were  to  take  nothing  till  after  the 
death  of  his  wife  and  sisters;  and  then,  after  giving  various 
small  legacies,  he  gave  the  residue  to  two  persons  named  Crowe* 

(e)  1  Bum.  611,  in  notis.  (d)  1  Vet.  jun.  270. 
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Becommenda.    The  wife  died  without  making  any  appointment     A  bill  filed 
tion  not  raising  against  her  executor  claimed  the  100/.  which  she  had  power  to 

'- leave  to  Etizabetk  Turner,    But  Lord  Chief  Baron  Eyre  decided 

that  it  was  a  mere  naked  authority  in  the  testator's  wife;  con- 
sequently, that  the  plaintiff  was  not  entitled:  and  he  accordingly 
dismissed  the  bilL  In  the  course  of  his  judgment,  he  stated  the 
rule,  as  the  result  of  preceding  cases,  to  be,  *^  that  where  the 
absolute  interest  is  given  to  one,  with  any  expression  that  the 
devisee  shall  dispose  of  the  whole  or  a  part,  to  a  particular  person, 
that  does  not  amount  to  a  devise  properly,  but  will  raise  a  trust 
for  that  purpose,  which  the  Court  will  execute  after  the  death 
of  the  devisee:"  and  his  Lordship  further  remariced,  '^  for  the 
defendant  it  was  truly  observed,  that  this  doctrine  could  not  affect 
the  present  case,  because  the  wife  had  not  only  no  absolute 
interest  in  the  100/L,  but  none  at  all ;  so  there  is  nothing  to  raise 
a  trust.  The  devise,  therefore,  to  her  is  a  naked  authority  merely, 
which  the  principle  of  these  cases  {e)  does  not  touch.  From 
some  of  these  cases,  this  doctrine  also  arises,  which  is  nearer  to 
the  present  case ;  that  a  devise  to  one  for  life,  or  absolutely,  upon 
the  face  of  it,  with  directions  that  he  shall  dispose  of  it  to  another 
at  his  death,  shall  operate  as  an  immediate  devise,  without  any 
such  disposition." 

The  reader  will  observe  in  the  preceding  case,  that,  in  order 
to  render  the  words  an  implied  trust,  the  word  empower  must  be 
understood  to  be  imperative,  which  does  not  appear  to  have  been 
the  testator's  intention,  particularly  when  it  is  connected  with 
two  considerations ;  firsts  that  in  regard  to  the  SQOL  the  testator 
does  not  mention  any  objects,  so  that  with  respect  to  that,  the 
idea  of  a  trust  is  inadmissible ;  and  secondly ^  firom  the  considera* 
tion  that,  if  it  were  his  intention  that  E.  Turner  and  Mrs. 
Bennett  should  take  at  all  events,  why  did  he  bequeath  to  them 
differently  from  all  his  other  legatees. 

The  next  case  is  Meggison  v.  Moore  (/),  wherein  Lawrence 
HoJher  devised  all  his  real  estates,  after  the  decease  of  his  mother, 
to  his  sister  Catherine  Thorpe^  for  life,  with  remainder  to  her 
children,  in  such  manner  as  she  should  by  deed  or  will  appoint ; 
and  in  default  thereof,  to  all  her  children  in  fee,  as  tenants  in 
common.  By  one  of  five  codicils,  the  testator  directed  the 
residue  of  his  personal  estate  to  be  laid  out  in  the  purchase  of 


(«)  Alluding  to  the  cases  which      the  first  sub-division  of  the  present 
form  part  of  the  class  considered  in      section. 

(/)  2  Ves.  jun.  630. 
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freehold  lands ;  and  proceeded  thus :  ^'  I  recommend  my  sister  to  Reoommenda. 
settle  and  convey,  or  join  with  her  husband  in  settling  and  con-  !j^°*  nusmg 

▼eying,  all  my  estates  and  property,  which  she  may  derive  from 

me  after  my  decease,  to  the  use  of  her  two  daughters  for  their 
lives,  in  such  parts,  shares  and  proportions,  as  she  shall  approve, 
with  remainder  to  their  respective  issue ;  and  in  default  of  issue 
of  either  of  them,  with  cross  remainders  to  the  issue  of  the  other, 
%vith  usual  powers  and  clauses  in  strict  settlement  C  Thorpe^ 
the  testator's  sister,  died,  leaving  two  children,  Meggison  and 
Potts^  without  making  any  appointment.  The  Court  being  of 
opinion,  that  the  will  was  republished,  instead  of  being  revoked 
by  the  codicil,  the  question,  so  far  as  relates  to  the  point  in  con- 
sideration, was,  whether  the  children  of  the  testator's  sister  were 
entitled  to  the  lands  to  be  purchased  with  his. residuary  personal 
estate,  as  tenants  in  common  in  fee,  or  for  their  lives  only,  with 
remainder  to  their  issue  in  strict  settlement  ?  If  they  were 
entitled  in  fee,  they  must  claim  under  the  limitations  in  the 
republished  will ;  if  for  their  lives  only,  then  the  words  of  recom- 
mendation in  the  codicil  must  be  considered  imperative,  and 
amounting  to  a  devise,  independent  of  any  settlement  by  their 
mother.  Lord  Loughboroughy  C,  was  of  opinion,  that  the  recom- 
mendation upon  the  general  intention  of  the  testator  was  not 
intended  by  him  to  be  imperative  upon  his  sister,  but  merely 
discretionary,  and  that  as  she  had  not  exercised  the  discretion, 
the  Court  could  not:  and  accordingly,  his  Lordship  decided 
that  the  children  were  entitled  to  the  lands  directed  to  be 
purchased,  in  moieties,  in  fee. 

In  Paul  V.  Comptan  (g),  the  doctrine  under  consideration  was 
noticed,  but  the  case  did  not  call  for  any  decision,  tipon  the  effect  of 
words  of  recommendation  there.  The  question  there  was,  whether 
a  grandchild,  bom  after  the  death  of  the  testator's  widow,  to 
whom  the  recommendation  was  given,  was  an  object  to  take  any 
interest  by  an  exercise  of  the  power  of  selection ;  and  Lord 
EUon  decided  in  the  negative.  His  Lordship*^  observations  oni 
the  doctrine  discussed  in  the  present  section,  were  as  follow  c 
*'  The  cases  upon  words  of  recommendation  have,  I  take  it,  now 
settled  this  rule ;  whether  the  terms  are  those  of  recommendation, 
or  precatory,  or  expressing  hope,  or  that  the  testator  has  no 
doubt^  if  the  objects,  with  regard  to  whom  such  terms  are  used, 
are  certain,  and  the  subjects  of  property  to  be  given  are  also 
certain,  the  words  are  considered  imperative,  and  create  a  trust. 


(g)  8  Ve«.  875. 
VOL.  n.  1 1 
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lUooiiinieiid*-   But  the  questions  are  very  diflereut,  whether  the  words  of  a  will 
tionnot nbgif  create  a  trust  or  a  power.     If  the  words  are  imperativey  they  do 

*- not  create  a  power,  but  they  execute  themselves  by  force  of  the 

terms." 

In  the  case  ot  Robinson  v.  Smith  {h\  the  testator,  after  giving 
several  pecuniary  legacies,  proceeded  thus:  I  give  all  my  remain- 
ing property  of  any  kind  to  Miss  MSzabeth  Snatlh  under  the 
following  restrictions ;  the  interest  of  as  much  consols  as  will 
produce  20021  per  annumf  after  the  legacy  duly  is  paid^  to  her 
free  pleasure :  of  course  she  wiU  give  it,  or  Ashteady  to  her  sisters, 
if  she  marries,  and  they  marry  not ;  and  provided  Mr.  Lice  should 
many  and  have  children,  she  will  give  as  much  consols  as  will 
produce  5Q0L  per  annumf  to  her  niece,  Heekr  Srnithf  and  atfter^ 
wards  divide  the  remaining  property ,  and  my  estates  which  I  shall 
leave  her  by  codicil,  among  the  three  brothers  and  two  sisters^ 
share  and  share  alike,  unless  any  one  shall  be  afflicted  with  vice 
or  prodigality,  in  her  own  opinion,  not  in  that  of  any  one  else, 
let  him  or  her  not  have  a  shilling  of  what  she  can  leave  him 
or  her.**  Sir  John  Leach,  V.  C,  observed,  that  there  was  no 
doubt  that  the  residuary  legatee  had  an  absolute  discretion  to 
exclude  any,  and  perhaps  all  of  her  brothers  and  sisters,  from  any 
share  in  this  property :  but  the  words  of  the  will  gave  to  the 
three  brothers  and  two  sisters  a  vested  interest  until  devested  by 
exclusion.  The  case  differed  nothing  from  an  interest  vested  in 
the  brothers  and  sisters,  subject  to  be  defeated  by  a  power  of 
appointment  in  the  residuary  legatee.  Unless  the  power  of 
appointment  in  the  one  case,  or  power  of  exclusion  in  the  other, 
were  exercised,  the  brothers  and  sisters  would  take,  and  the  fund, 
must  in  the  meantime  have  been  secured. 

In  Meredith  v.  Heneage  (t),  John  Walter  Heneage  devised  and 
bequeathed  all  his  real  and  personal  estate  to  his  wife,  her  heirs, 
executors,  administrators,  and  assigns  for  ever,  adding  the  follow- 
ing words,  *<  And  I  earnestly  recommend  to  my  said  wife,  the  care 
and  protection  of  my  affectionate  friend  Arabella  Anne  Caroline 
Jewiy  Figoity  most  heartily  beseeching  my  said  wife  that  she  will 
permit  and  suffer  the  said  A.  A.  C.  J.  Pigott  to  live  and  reside 
with  her,  and  that  she  will  afford  to  the  said  A.  A.  C.  J.  Pigate 
the  same  kind  attention  and  tenderness  which  has  been  always 

^ ■ ■ ■ 1  ww—rm-vm       ■■■_■  ■■iiim_  _.  ^ ■.■.■■    -m^ 

m 

(A)   C;  Madd.  194;    Abraham  v.  6  Sim.  22 ;  jEToy  v.  Afcuter,  6  lb. 56S  ; 

Alnuaiy  1  Russ.  509;  see  also  Lech*  Payne^  ex  parte,  2  Yo.  k  CoIL  (E.), 

mere  v.  Laoie,  2  Myl.  &  E.  197.  636;  JnUe  ▼.  Brigge,  15  Law  J. 

(0  1  Sim.  542;    10  Price,  230,  182;  KmghtY.  Knight,  Pope  Y.Pepe, 

306 ;  see  also  Benson  ▼.   Whittam,  Young  y.  MarUn,  ubi  supra. 


Sect*  vi.]     Recommendation  not  raising  Trusts^  SfC.  1429 

shewn  her  in  ray  lifetime.     And  I  seriously  and  warmly  entreat  lUcdmmenda- 
my  said  wife,  at  her  decease,  to  settle  and  assure,  to  two  trustees,  '*°"  ^^^  raising 

such  part  of  my  real  estate  as  she  shall  think  proper,  for  the  special 

purpose  of  securing  to  the  said  A.  A,  C*  /.  IHgott^  during  her 
natural  life,  (in  case  she  survives  my  said  wife,  but  not  otherwise) 
such  an  income  as  will  enable  the  said  A.  A.  C.  /.  Pig&tt^  to  en-« 
joy  all  those  comforts  of  li^  which  she  has  hitherto  been  used  and 
accustomed  to,  leaving  the  amount  of  such  income  to  the  entire 
discretion  of  my  said  wife.  And  I  have  devised  and  bequeathed 
the  whole  of  my  said  real  and  personal  estate,  hereinbefore  par- 
ticularly set  forth,  unto  my  said  dear  wife  (and  which  she  must 
acknowledge  not  to  be  inconsiderable),  unfettered  and  unlimited^ 
m  full  confidence,  and  with  the  firmest  persuasion  that,  in  her 
fiiture  disposition  and  distribution  thereof,  she  will  distinguish 
the  heirs  of  my  late  father,  by  devising  and  bequeathing  the  whole 
of  my  said  estate,  together  and'  entire,  to  such  of  my  said  father' a 
heirs  as  she  may  think  best  deserves  her  preference.  And  I  con- 
stitute and  appoint  her,  my  said  dear  wife,  the  said  Arabella  Walker 
Heneage^  sole  executrix  of  this  my  will.^  Mrs.  Heneage  devised 
her  real  estate  to  trustees  for  a  term  of  five  hundred  years  for 
securing  6001  to  A.  A.  C.  J.  Pigott,  700/.  to  the  executors, 
and  an  aimuity  of  1,00021  to  A.  A*  C.  J,  Pigotty  and  subject 
thereto  to  George  Heneage  Walker  Heneage  and  to  his  brothers  in 
remainder  in  strict  settlement  with  divers  remainders  over.  She 
bequeathed  the  residue  of  her  personal  estate  to  trustees  upon 
trust  for  A*  A.  C.  /.  Pigott  and  Jenny  Pigott  for  life  equally  and 
after  their  deaths  in  trust  for  other  persons.  G.  H.  W.  Heneage 
and  his  surviving  brothers  and  sbters  filed  their  bill  in  the 
Court  of  Exchequer,  insisting  that  Mrs.  Heneage  took  an  estate 
in  fee  simple  under  her  husband's  will  and  that  she  had  power 
to  devise  them  as  she  had  done  by  her  will,  and  praying  that 
the  trusts  thereof  might  be  carried  into  execution.  The  co-heirs 
of  the  testator  contended  that  Mrs.  Heneage  took  an  estate  for 
life  only  in  the  real  and  personal  estate  of  her  husband,  with 
a  trust  or  power  to  devise  and  bequeath  the  same  together  and 
entire  at  her  death  to  suqh  of  the  heirs  of  the  testator's  father  as 
she  thought  best,  and  that  not  having  so  done  the  devises  and 
bequests  in  her  will  were  void,  except  those  in  favour  of  A.  Am  C. 
J.  Pigott^  and  that  the  co-heirs  were  entitled  either  to  the  real  and 
personal  estate  or  to  the  real  estate  only,  and  the  testator's  next 
of  kin  to  the  personal  estate.  The  Court  of  Exchequer  directed 
the  trusts  of  Mrs.  Heneage^  vnll  to  be  carried  into  execution, 
AkxandeTy  X3.  B.,  and  Garrow,  B.,*  being  of  opinion  that  the 

ii2 


1480  Construction  of  Bequests.  [Ch.  xxi. 

Recoismenda-   language  of  her  husband's  will  was  not  imperative^  and  that  the 
tZ^^  *''"*"^  persons  to  take  were  not  thereby  sufficiently  painted  out  by  him. 

— Graham^  B.,  and  Woody  B.,  were  of  opinion  that  the  trust  was 

created  by  the  will  of  Mr.  Heneagey  but  die  latter  Judge  thought 
that  the  disposition  of  estates  made  by  the  widow  was  a  due 
execution  of  the  trusts.  From  this  decree  the  co-heirs  at  law 
appealed  to  the  House  of  Lords,  who  confirmed  the  decree  of  the. 
Court  of  Exchequer. 

In  Wood  V.  Cox  {j\  the  testatrix  devised  and  bequeathed  all 
her  real  and  personal  estate  whatsoever  to  Sir  G.  M.  Cox,  his 
heirs,  executors,  administrators  and  assigns,  for  his  and  their  own 
use  and  benefit,  trusting  and  wholly  confiding  in  his  honour,  that 
he  will  act  in  strict  conformity  with  her  wishes,  and  she  appointed 
him  and  another  person  executors.  On  the  same  day  the  testar 
trix  executed  a  testamentary  paper  giving  several  annuities  and 
legacies,  and  among  others  lOOl  to  the  plaintiff  who  was  her 
father  and  sole  next  of  kin;  to  the  testamentary  paper  were 
annexed  the  woifls  **  such  is  the  will  of  Sarah  Crompkm/*  in  the 
testatrix's  handwriting.  The  question  was,  whether  the  residue 
subject  to  the  annuities  and  legacies  was  given  beneficially  to  Sir 
G.  Coxy  or  whether  he  took  it  as  a  trustee  for  the  next  of  kin. 
Lord  Langddky  M.  R.,  after  considerable  hesitation  decided  in 
favour  of  the  latter ;  his  Lordship  forcibly  observed  that  the  testa- 
trix did  not  use  the  words  **  for  his  own  use  and  benefit"  in  their 
ordinary  sense,  for  the  subsequent  words  shewed  that  he  should 
not  take  the  whole  of  it  in  that  sense;  that  very  possibly  the 
testatrix  intended  Sir  George  Cox  should  take  the  surplus  after 
paying  her  debts  and  legacies,  but  that  if  such  were  her  intention 
it  was  not  sufficiently  apparent  firom  the  expressions  used.  This 
judgment  was  reversed  upon  appeal  by  Lord  Cottenftaniy  C.  (h),  who 
was  of  opinion  that  it  was  not  a  gift  upon  trust,  but  a  gift  subject 
to  a  charge,  and  that  Sir  G.  M.  Cox  was  entitled  beneficially. 

In  Shaw  V.  Lawless  (/),  the  testator  devised  an  estate  for  life  to 
his  son  /•  H.,  without  impeachment  of  waste ;  and  gave  a  small 
legacy  to  i?.,  in  token  of  his  esteem,  adding  it  was  his  particular 
desire  that  his  executors  and  trustees,  should  continue  the  said  B. 
in  the  receipt  and  management  of  his  estate,  and  should  likewise 
employ  and  retain  him  in  the  receipt,  agency  and  management  of 


0")^  Keen,  317.  &  F.  518 ;  Pope  v.  Pope,  10  Sim.  1 ; 

(A)  2  M7I.  &  Cr.  684  i  see  also  Young  t.  A/arft'n,  2  Yo.  &  ColL  (C), 

BardsweU  y.  BardsweU,  9  Sim.  319;  582/TFt9u;A  y.  BruUon,  14  Sim.  379. 

Knight  V.  Knight,  3  Bear   148,  per  (/)  5  CI.  &  F.  129,  and  see  Findeu 

Lord  Laitgdale,  M.  R.  aff.;    11  CI.  v.  Stephens,  2  Phil.  142. 
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the  rents  and  issues  of  all  such  other  lands  and  premises  as  should  Recommenda* 

***** 
be  purchased  and  settled  in  pursuance  of  the  directions  thereinafter  ^^^    "»i»ing 

contained,  at  the  usual  fees  allowed  to  agents.     Lord  Plunhet  ^,- 

had  given  his  opinion  that  the  expressions  in  the  bequest  were  perty  nx  dis- 

not  imperative,  and  did  not  create  a  trust  in  favour  of  A  (m):  laiJj^^i  "**^" 

but  Sir  Edward  Sudffen,  C,  upon  a  rehearing,  decided  that  a 

trust  was  created,  reversing  the  judgment  of  Lord  Fhmket  (n)t 

upon  appeal  the  House  of  Lords  reversed  Sir  Edtoard  Sugdens 

decision,  confirming  that  of  Lord  Plunhet.     Lord  Cottenham^  C, 

in  delivering  his  opinion  to  the  House,  referred  to  Hibbert  v. 

Hubert  (o)y  cited  in  the  aigument,  which  his  Lordship  considered 

very  distinguishable,  the  intention  in  that  case  clearly  appearing 

in  favour  of  the  consignee  of  the  West  Indian  estate  of  the  testator. 

His  Lordship  adverted  to  the  absurd  consequences  which  would 

ensue,  if  the  trust  were  sustained,  and  inferred  that  such  could 

not  be  the  intention  of  the  testator,  as  those  consequences  were 

incompatible  with  the  privileges  of  ownership  given  to  the  tenant 

for  life.      J^  ^/^4*€/Jl^  ^.  j^fu;/a^€<^%     /^  y^tc^A/6f 

2«  In  the  next  place,  we  shall  produce  some  instances,  wherein  3.  where  pro. 
the  property,  in  respect  of  which  the  recommendation  is  given,  ^mni  "mw*. 
is  not  distinctly  ascertained*  uined. 

The  subject  or  property  is  considered  uncertain,  when  the 
fimount  is  made  to  depend  on  a  contingency,  such  as  the  will  of 
the  first  taker,  in  which  case  the  trust  by  implication  cannot  be 
rais^  but  the  first  taker  will  be  entitled  to  the  bequest 
absolutely. 

Thus,  in  Attorney  General  ex  Rel  Goldsmiths*  Compofiy  v. 
Sail  {p\  (cited  in  Flanders  v.  CHarh  (j),  the  case  next  stated) 
the  testator  gave  to  his  son  his  personal  estate ;  and  if  he  died 
without  issue,  then  so  much  as  shall  remain^  to  the  Goldsmiths^ 
Company,  The  son  died  without  issue,  and  it  was  insisted,  that 
he  had  only  an  usufructuary  interest,  and  so  to  go  over :  but  it 
was  determined  by  Lord  King^  that  he  had  the  absolute  property, 
and  therefore  the  devise  over  was  void;  for  he  had  power  to 
spend  the  whole,  which  was  an  absolute  gift. 

In  Flanders  v.  Chrh^  Margaret  Flanders  bequeathed  15021  to 
her  son,  the  principal  to  be  paid  by  her  executors,  at  such  time 

(m)   Lloyd  ft  Gould  Bep.  1835,  (p)   Fitzgibbon*s  Rep.  314 ;  see 

Tem.  Sug.  164,  n.  also  Bourn  v.  Oibhs,  1  B.  &  M.  614, 

(ft)  lb.  154.  vrfra,  1436. 

(o)  3  Mer.  681,  and  see  WUUamg  (q)  1  Yes.  sen.  9. 
V.  Corbet^  8  Sim.  349. 
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Recommenda.    and  In  such  propordoDS  as  they  pleased,  provided  that  he  should 
tna^  '*'""^  ^^^  dispose  of  it  to  any  present  or  future  wife ;  but  if  her  son 

z=r died  without  leaving  issue,   then  that  it  should  revert  to  the 

perty  not  dis*     testatrix's  family,  and  interest  at  the  rate  of  five  per  cent,  should 
tijn^dt"**^*^     be  paid  by  her  executors,  for  what  should  be  m  their  hands  till 

the  whole  should  be  paid.  The  surviving  executor  directed  the 
legacy  to  be  paid  to  the  son  with  interest  after  a  certain  time, 
which  had  expired.  The  question  was,  whether  the  son  was 
entitled  for  life  only,  with  an  implied  trust  after  his  death,  with- 
out leaving  issue,  for  the  testatrix's  family;  or  whether  he  was 
entided  absolutely,  which  involved  the  question,  whether  the 
power  was  well  executed  by  the  surviving  executor.  Lord  Hard^ 
toicke  was  of  opinion  that  it  was ;  that  if  the  clause  rested  upon 
the  first  part,  he  should  have  thought  the  former  construction 
correct ;  but,  taking  the  latter  part  of  the  clause  into  cona- 
deration,  the  direction  to  the  executor  to  pay  interest  till  the 
whole  was  paid,  shewed  the  testatrix  meant  it  for  a  personal 
benefit ;  and  the  legacy  was  accordingly  decreed  to  the  son. 

Again,  in  Bland  v.  Bland  (r),  the  testatrix  gave  her  manor  of 
fF.  and  all  other  her  real  and  perisonal  estates  to  her  son  B.  his 
heirs,  executors,  administrators  and  assigns,  subject  to  the  fol- 
lowing clause;  '^and  it  is  my  earnest  request  to  my  son,  in  case 
of  failure  of  issue  of  his  body,  that  he  would,  in  his  lifetime, 
settle  the  said  estate,  or  so  much  thereof  as  he  should  stand  seised 
of  at  his  deathj  that  the  same  may  come  to  and  be  enjoyed  by  my 
daughter,  and  the  heirs  of  her  body,"  with  other  remainders 
over:  and  Lord  Hardwickey  held  this  clause  not  to  raise  a  trust 
for  the  daughter,  &c.,  as  the  words  '*  so  much  as  he  should  die 
seised  of,"  gave  the  son  the  absolute  ownership;  and  the  other 
expressions  ampunted  to  nothing  more  than  words  of  recommen- 
dation, leaving  it  to  the  discretion  of  the  party,  whether  he  would 
comply  with  her  request  or  not 

Agaip,  in  Le  Maitre  v.  Bannister  («),  the  testatrix  gave  h^ 
fortune  to  J?.,  and  if  he  should  die  without  issue,  she  recom* 
mended  it  to  him  to  do  justice  to  A,  and  her  children^  ii*  he 
thought  t}iem  worthy  of  it;  but  if  any  unforeseen  accident  should 
make  the  whole  or  any  part  acceptable  or  serviceable  to  himself, 
he  might  dispose  of  it  as  he  should  think  proper :  and  this  was 
held  no  trust  for  A^  and  her  children. 

So  in  Wynne  v.  Hawkins  (t),  the  words  of  the  will  were,  **  and 


(r)  Pre.  Ch.  in  notU  ed.  Finch,  («)  Pre.  Ch.  201,  tn  w/i>. 

201 ;  6  Cru.  Dig.  159,  edit.  4-  (0  I  ^^'  C.  C,  179, 
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as  I  have  lately  received  the  melancholy  account  of"  the  death  Recommenda- 
of  my  dear  son  IViUiam  Wyme^  at  Bengal^  who  has  left  a  JJJ|g^*^~**^ 

widow  and  two  small  children,  and  I  am  informed  he  died  worth  -zzr 

five  times  the  fortune  I  shall  leave  behind  me,  which  ¥rill  be  a  petty  not  dit  • 
handsome  provision ;  and  as  I  diall  leave  behind  me,  over  and  ll^lf**^'* 
above  the  legacies  before  given,  only  sufficient  for  a  decent  main- 
tenance for  my  loving  wife,  Mary  Wynnes  by  whose  prudence 
and  economy,  I  have  saved  the  greatest  part  of  the  fortune  I 
shall  die  possessed  of,  not  doubting  but  that  she  will  dispose  of 
what  shall  be  left  at  her  death,  to  our  two  grandchiMren."  All 
the  residue  of  the  testator's  personal  estate  he  bequeathed  to  his 
wife,  whom  he  appointed  sole  executrix.  The  question  waSj 
whether  the  wife  was  entitled  to  the  residue  absolutely,  or  a  trust 
was  created  by  the  above  clause,  for  the  gprandchildren  after  her 
death;  and  Lord  Thurlaw,  C,  was  of  opinion,  there  was  no  trust: 
observing  that,  if  the  intention  were  clear,  what  was  to  be  given, 
and  to  whom,  he  should  think  the  words  tua  doubting  strong 
enough;  but  where,  in  point  of  context,  it  is  uncertain  what 
property  was  to  be  given,  and  to  whom,  the  words  are  not 
sufficient,  because  it  is  doubtftd  what  is  the  confidence  the  tes- 
tator has  reposed;  and  where  that  does  not  appear  the  scale 
leans  to  the  presumption,  that  he  meant  to  give  the  whole  to  the 
first  taker. 

Again,  in  Strange  v.  Barnard  (u\  Susannah  Strange  bequeathed 
(by  virtue  of  a  power)  as  follows:  '^I  bewill  to  my  husband, 
TTunnas  Strange^  the  sum  of  30021  new  joint  stock  annuities, 
for  his  sole  use,  and  all  thai  is  remaining  in  the  stock,  thai  he  has 
not  necessary  use  for,  to  be  equally  divided  between  my  brother 
John  Crapps,  and  sister  Wiekenden,  and  sister  BandenP  The 
question  was,  whether  these  words  nused  a  trust  for  the  testatrix's 
brother  and  sisters,  after  the  husband's  death  ?  and  it  was  deters 
mined  in  the  negative ;  and  that  the  husband  was  entitled  to  the 
300£  absolutely. 

Again,  in  Pvahman  v.  FHHter  (x),  John  Pushman  bequeathed 
the  residue  of  his  personal  estate  unto  his  wife  Mary,  desiring 
her  to  provide  for  his  daughter  Ann  out  of  the  same,  so  long  as 
she,  his  wife,  should  live,  and  at  her  death  to  dispose  of  what 
should  be  left  among  his  children,  in  such  manner  as  she  should 
judge  most  proper.  The  question  was,  whether  these  words 
raised  a  trust  for  the  children,  after  the  death  of  the  mother: 
Imd  it  was  urged  that  the  words,  '^what  should  be. left,"  referred 


(ft)  2  Bro.  C.  C.  586.  ^  (jc)  3  Ves.  7. 
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Rccommeoda-  to  the  provision  to  be  made  for  Ann^  and  that  the  testator 
tion^ot  raising  intended  what  should  then  remain  should  go  to  the  other  chil-. 
^r dren ;  so  that  the  fund  to  co  over  to  them  was  certain ;  but  the 

IrVncrc  pro* 

pertj  not  dis-  Court  thought  Otherwise ;  Lord  Laughboroughi  C,  deciding  that 
tiinei  "*"*'"     ^^  ^®*  ^^  absolute  gift  to  the  wife,  clothed  only  with  a  trust  for 

Anoy  who,  his  Lordship  admitted,  could  have  filed  a  bill,  but  no 
one  else.  In  the  course  of  his  judgment,  his  Lordship  made  a 
similar  observation  to  that  of  Lord  TTiurlow  in  Wynne  v.  Hawkins^ 
namely,  that  if  a  bill  had  been  filed  during  the  wife's  lifetime, 
the  Court  could  not  have  impounded  the  property;  and  after 
appropriating  a  sufiicient  part  for  ^nn,  have  directed  that  the 
mother  should  have  the  rest  for  life  only,  and  that  it  should  go 
over  after  her  decease. 

In  this  place,  it  will  be  proper  to  notice  the  case  of  CunUffe 
V.  Cufdiffe  {j/y  There  the  testator  bequeathed  his  moiety  of 
certain  sugar-houses  and  stock  in  trade  in  Chester,  subject  to  cer- 
tun  charges,  to  hb  son  Ellis  CunHffe ;  but  if  his  son  happened 
to  die  without  a  son  bom  in  his  lifetime,  or  in  due  time  after 
his  death,  then  the  testator  recommended  it  to  him  to  give  and 
devise  the  sugar-houses  and  joint  stock  in  trade  there  to  his 
brother  Robert  The  question  was,  whether  this  was  a  trust 
or  devise  in  favour  of  Robert,  after  the  death  of  EVis;  and 
Lords  Commissioners  Smythe  and  Aston  were  of  opinion  that  it 
was  not 

In  MaUm  v.  Keighley  {z\  Lord  Loughborough  assigned  the 
reason  of  that  opinion  as  follows:  ^^I  have  looked  into  the  note 
I  have  of  CtmUffe  v.  Cunliffe.  It  brings  the  principle  to  my 
recollection,  for  I  am  perfectly  satisfied  even  upon  my  note, 
which  is  not  much  longer  than  that  in  Ambler,  that  the  ground 
principally  argued,  and  upon  which  the  decision  turned,  was, 
that  EUis  had  the  absolute  property  of  the  sugar-houses,  as  well 
as  of  the  other  stock  in  trade.  The  point  on  which  the  decision 
turned  must  have  been,  that  the  absolute  property  in  the  sugarr 
houses  being  given,  that  could  not  be  controlled  by  any  words 
added,  intimating  a  desire  in  what  manner  it  should  be  disposed 
of  by  him.  It  turned  on  the  nature  of  the  property,  not  upon 
the  critical  interpretation  of  the  words." 

In  Pashman  v.  FiUiter,  before  stated,  Lord  Loughborough 
observes  upon  CunHffe  v.  CunUffe  thus:  ''The  Lord  Chancellor, 
in  Malm  v.  Keighky,  seems  to  think  the  Lords  Commissionen 


0)  Amb.  6S6.  (z)  2  Yes.  jun.  532,  tuproy  p.  1420. 
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did  not  intend  to  break  in  upon  the  rule ;  I  cannot  but  still  think  Reoommenda- 
that  it  is  overruled  by  Piersm  v.  Garnet^  ^  ^^  '*»''« 

It  will  appear  to  the  reader  from  the  cases  before  adduced 

on  the  present  subject,  that  the  authority  of  CunUffe  ▼.  Cunliffe  pcrtv  not^dis- 
can  only  be  supported  on  the  principle  stated  by  Lord  Lcngh-  ^^^  *^^^' 
borough  :  for  Pierson  v.  Garnet^  and  the  other  cases  before  cited, 
have  settled  beyond  controyersy,  that  where  the  property  and 
object  are  certain,  wordsof  recommendation  or  desire  will  amount 
to  a  trust  or  devise. 

In  Wilson  v.  Major  (a),  Thomas  Mcqor  bequeathed  the  residue 
of  his  personal  estate  to  his  wife  Dorothy  for  her  maintenance, 
upon  full  trust  and  confidence  in  her  justice  and  equity,  that  at 
her  decease  she  would  make  a  proper  distribution  of  what  effects 
might  be  left,  in  money,  goods,  or  otherwise,  to  hb  children, 
accounting  what  they  had  already  received  in  money  or  effects 
as  part  of  their  shares;  and  he  appointed  his  wife  executrix. 
Sir  WdUam  Grants  M.  R.,  decreed  the  widow  absolutely  entitled 
to  the  personal  estate. 

In  Bade  v.  Bade  {b\  George  Bade  bequeathed  •  the  residue  of 
his  personal  estate  to  his  wife,  jfKce  Bade  Bade  (the  plaintiff), 
**  requesting  that  she  would,  at  her  death,  leave  20021  to  each  of 
the  Miss  Nortons,  and  leave  the  remainder  of  her  property  to  his 
nephews,  George  and  WUUam  Bade,  in  such  proportions  as  she 
thought  proper.  **  The  questions  were,  whether  the  Miss  Nortons 
were  entitled,  as  vested  interests  in  them,  to  the  legacy  of  20021 
on  the  death  of  the  plaintiff;  and  whether  George  and  JVUUam 
Bade  weie  entitled  to  the  remainder  of  the  testator's  property 
after  the  death  of  the  plaintiff;  or  whether  the  plaintiff  was 
entitled  to  the  property  absolutely?  Sir  John  Leach,  V.  C, 
was  of  opinion,  that  the  Miss  Nortons  were  clearly  entitled  to 
the  legacies  of  20021 ;  and  that  if  the  testator  had  requested  his 
wife  to  leave  the  remainder  oihis  property  to  George  and  WUUam 
Bade,  there  would  have  been  a  clear  trust  in  their  favour, 
because  the  remainder  of  the  testator's  property  could  have  been 
ascertained ;  but  his  Honor  observed,  he  could  not  say,  that  by 
the  remainder  of  her  property  the  testator  meant  the  remainder 
of  his  property ;  and  that  the  testator  having  left  his  wife  at 
liberty  to  deal  with  the  remainder  of  his  estate  as  she  pleased, 
his  request,  as  to  the  uncertain  property  of  which  she  might  be 
possessed  at  her  death,  would  not  create  a  trudt 


(a)  11  Ve5.  205  ;  see  also  BtM  r.       '  (b)  5  Madd.  118. 
KingMon^  1  Mertv.  314. 
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"Where  pro- 
perty noc  dii- 
tinctly 
tained. 


Recommeiida.  In  Cwrtii  Y.  Rippon  {d),  WiUiam  Curtis,  by  wiD,  appointed  his 
uon  sot  ratting  ^^  EUxabeOi  guardian  of  all  his  children  by  his  first  and  second 
marriage;  and  then  bequeathed  thus:  '^I  give,  devise,  and 
bequeath  all  my  real  and  personal  estates  and  effecta  whatsoever, 
whereof  I  have  any  disposing  power,  to  my  said  wife  Elizabeth^ 
her  heiis,  executors,  and  administrators ;  trusting  that  she  will, 
in  fear  of  God,  and  in  love  to  the  children  committed  to  her 
care,  make  such  use  of  it  as  shall  be  for  her  own  and  their 
spiritual  and  temporal  good,  remembering  always,  accordiug  to 
circumstances,  the  church  of  God  and  the  poor."  The  wife 
died,  and  made  her  will;  and  upon  a  bill  filed  by  legatees  under 
her  will,  for  an  account,  &c.,  the  question  was,  whether  the 
words  of  the  testator's  will  created  a  trust  for  the  children,  or  gave 
his  wife  the  absolute  disposal ;  and  Sir  John  Leach,  V.  C,  held 
the  wife  absolutely  entided ;  there  being  no  ascertained  part  of 
the  property  provided  for  the  children,  and  the  wife  being  at 
liberty,  at  her  pleasure,  to  diminish  the  capital  either  to  the 
church  or  the  poor;  that  the  plain  intent  was  to  leave  the 
children  dependent  on  the  wife. 

In  Abraham  v.  Ahnan  (e),  the  testator  bequeathed  to  his  son 
Isaac  the  sum  of  60L  per  annum  for  ever ;  ^'  also  to  provide  for 
the  two  daughters  of  my  child  Hannah  Embden,  namely,  Sarah 
Embden  and  Esther  Embden.  The  remainder  of  my  property  to 
the  two  children  of  my  daughter  Svkey  Abnan/*  The  question 
was,  whether  the  words  of  the  bequest  created  a  trust  either  on 
the  son*s  annuity  or  on  the  remainder  of  the  testator's  property. 
Ix>rd  Giffbrd  decided  in  the  negative,  observing  that  the  testator 
meant  no  doubt  to  make  a  provision  for  the  children  of  Hannah, 
but  unfortunately  had  not  sufficiently  expressed  his  purpose;  and 
that  all  the  testator  had  said  respecting  this  intended  bounty 
was  so  uncertain  that  it  was  impossible  for  the  Court  to  decree 
any  provision  for  the  children  of  Hannah  Embden. 

In  Bourn  v.  Gibbs  (J),  a  testator  bequeathed  the  residue  of 
his  personal  property  to  his  wife  for  her  own  use  and  to  be  at 
her  absolute  disposal,  adding  a  proviso  that  if  not  disposed  of  by 
her  in  her  lifetime  or  by  her  will,  it  should  go  over  to  h^ 
nephews  and  niece  equally.  The  wife  made  a  will  disposing  of 
all  her  personal  estate,  but  without  reference  to  her  husband's 


(d)  5  Mad.  434. 

(e)  1  llu9S.  509 ;  see  also  Sale  v. 


Moorcy  infra  next  page,  and  MerediA 
T.  Heneage^  suproy  1428. 
(/)  1  Russ.  &  M.  G14. 
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wilL     Sir  John  Leaeh,  M.  R.,  held  that  the  widow  took  an  BeconmeiMU. 


passed 


tkm  not  niiioif 
trutts. 


3.  We  lastly  advert  to  the  cases,  whereia  the  objects  of  the  3.  Wbere  ob. 
recommendation  are  not  distinctly  ascertained;  for  where  this  is  unctW^ucer. 
the  case,  one  of  the  requisite  ingredients  to  raise  a  trust  by  taiiMd. 
Implication  is  wanting. 

Thus  in  Harland  v.  Tfigg  [g\  the  plaintiflTs  fiither  settled  by 
will  his  fineehold  property  upon  his  sons  FhiKp,  Johfif  and 
Biehard  (the  plaintiff),  in  strict  settlement,  with  other  remainders 
over.  After  his  death,  PluUp,  his  eldest  son,  entered ;  and  being 
possessed  of  leasehold  estates  in  the  parish  of  SuttoHf  some  for 
lives,  othecB  for  years,  he  devised  his  leaseholds  for  lives  to  the 
trustees  of  his  fetber's  will  to  the  same  uses  to  which  the  lands 
devised  by  his  father's  will  were  limited,  so  far  as  he  could 
by  law :  and  then  followed  this  clause :  *'  And  all  other  my 
leasehold  estates  in  the  parish  or  township  of  Sutton,  I  give  to 
my  brother,  John  Harlandy  for  ever,  hoping  he  wiU  continue  them 
in  Ike  family/*  After  PkUip'B  death,  John,  the  second  son, 
entered,  and  also  died,  having  first  bequeathed  these  leaseholds 
for  years  to  his  widow.  The  question  was,  whether  John  had  a 
right  to  bequeath  the  leaseholds  under  the  words  of  the  above 
clause  in  his  brother^s  will,  which  depended  on  a  further  question, 
whether  the  effect  of  that  clause  was  to  subject  them  to  the  uses 
of  the  &ther^s  will  It  was  contended  for  the  plaintiff,  that  /o^ 
was  entitled  for  life  only,  and  that  the  words  in  the  wiU  of  JPhSg^ 
were  sufficient  to  raise  a  trust  On  the  other  hand  it  was  insisted, 
for  the  widow  and  legatee  of  John,  that  by  the  word  *^ family,^ 
PhiUp  had  not  pointed  out  any  particular  branch  of  the  fiimily ; 
that  in  the  devise  of  the  leaseholds  for  lives,  he  had  given  the 
lands  he  meant  to  go  together,  to  trustees,  in  accurate  language, 
so  that  if  he  meant  the  other  leasehold  property  to  be  subject  to 
similar  trusts,  he  would  have  adopted  similar  words ;  and  Lord 
Thvrhw,  C,  was  of  the  same  opinion:  and  he  thought  the 
words  hoping,  &c,  were  to  be  considered  precatory,  and  not 
imperative ;  but  that  had  they  been  annexed  to  precise  and  dbred 
obfecte,  they  would  have  been  sufficient  to  rmse  a  trust.  His 
Lordship  accordingly  dismissed  the  bill  against  the  widow  and 
l^tee  of  John, 

In  the  case  of  Sak  v.  Moore  (h),  the  testator  bequeathed  to 

(g)  1  Bro.  C.  C.  142 ;   see  also      Sargony  2  Keen,  %5St\  3  M7I.  ^  Cr4 
Wright  V.  Atktffu^  1  Turn.  143.  507, 

(A)  1  Sim.  ^34 ;  see  alto  Sittbbs  v. 
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Recommend^.    Wus  wife,  Mafy  Moore,  all  "his  worldly  substance  whatsoever, 
tion  not  raising  ^p^^^  j^g^  f^^  j^jj^  following  purposes ;  Ist,  to  pay  bis  debts  and 

^  —  funeral  expenses."    The  testator  then  gave  two  legacies,  one 

not  distinctlj     of  which  was  to  his  sister,  Fanny  Moore,  and  then  proceeded 
ascertained.       thus:   **my  brother  being  in  affluent  circumstances,  and  my 

eldest  sister  being  already  well  provided  for  by  me,  will,  I  trust, 
be  considered  by  them  as  a  sufficient  reason  for  my  not  leaving 
them  anything  in  this  my  will,  as  I  could  not  do  it  without 
taking  from  my  wife's  property,  who  is  more  in  need  of  it  The 
remabder  of  what  I  die  possessed  of,  after  payment  of  the  afore- 
said debts  and  legacies,  I  leave  to  my  dear  wife  aforesaid, 
recommendinff  to  her  and  not  doubting,  as  she  has  no  relations  of 
her  own  fitmily,  but  that  she  will  consider  my  near  relations, 
should  she  survive  me,  as  I  should  consider  them  myself  in  case 
I  should  survive' her.  And  I  hereby  appoint  my  said  wife  sole 
executrix  of  this  my  wilL**  The  testator  died  in  1812,  leaving 
John  Moore,  Fanny  Moore,  and  Mary  Moore,  his  brother  and 
sisters,  his  only  next  of  kin.  The  testator's  widow,  by  her  will, 
in  1822,  (which  did  not  refer  to  the  will  of  the  testator),  gave 
legacies  to  the  testator's  brother  and  other  persons,  and  annuities 
to  the  sisters,  and  died  shortly  after  the  date  of  her  will.  It  was 
insisted,  on  behalf  of  the  testator's  brother  and  sisters,  that  his 
widow  only  took  a  life  interest  with  a  power  of  appointment 
among  the  testator's  near  relations,  and  that  they  were  entided 
under  the  constructive  trust  in  their  &vour,  as  his  next  of  kin, 
subject  to  the  appointment  in  favour  of  Mary  Moore^  by  the 
widow.  Sir  Anthony  Hart,  V.  C,  decided  in  the  negative, 
on  the  ground  that  such  trust  could  not  be  implied  as  the  objects 
were  uncertain,  it  not  appearing  whether  the  testator  meant 
relations  at  his  own  or  his  wife's  death ;  his  Honor  was  also  of 
opinion  that  the  testator  had  pointed  out  every  trust  that  he 
intended  should  fix  upon  the  property,  having  expressly  declared 
his  intention  not  to  take  anything  from  his  wife,  and  that  the 
Court  could  not  find  out  how  the  testator  would  ^^ consider^  his 
relations. 

Upon  the  subject  of  the  present  subdivision  it  is  to  be  observed, 
that  if  the  Court  is  unable  to  ascertain  the  objects  of  recom- 
mendation, not  because  the  expressions  in  the  will  are  equivocal, 
but  because  the  testator  has  referred  to  some  other  document 
as  specifying  the  objects,  and  that  document  is  not  forthcoming, 
in  such  a  case  the  Court  will  not  allow  the  legatee  to  take  the 
legacy  for  his  own  benefit  discharged  from  the  trust  (i). 

(f)  Corporation  of  Gloucester  y.  Woody  Z  Hare,  13K    ' 
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Sect.  VII.  Of  implied  bequests  generally. 

In  the  preceding  section  we  considered  the  cases,  wherein  Of  implied 
implied  trusts  would  be  raised  by  words  of  recommendation,  *><^^»»««*«- 
desire,  &c. :  we  now  proceed  to  the  subject  of  implied  bequests 
generally;  and  observe,  that  wherever  a  necessary  and  unavoid- 
able implication  arises  upon  the  face  of  the  will,  that  the  legatee 
should  have  a  legacy,  on  an  event,  which  the  testator  has  not 
accurately  described,  there  the  defect  will  be  supplied,  and  the 
legatee  shall  have  the  benefit  of  such  necessary  implication. 
The  following  class  of  cases  may  be  considered  to  form  a  branch 
of  a  subsequent  section  (j)^  but  for  the  convenience  of  the 
reader,  and  more  easy  reference,  it  is  thought  advisable  to 
arrange  them  in  a  distinct  section  (k) :  and 

1.  First  we  adduce  instances  relating  to  survivorship,  where  1.  Sumvonhip 
it  was  not  accurately  provided  against  implied. 

Thus  in  Scott  v.  Bargeman  (Z),  a  testator,  having  three  daugh- 
ters, directed  900J1  to  be  laid  out  by  /•  S.^  at  interest,  upon  trust 
to  pay  his  wife  the  interest,  so  long  as  she  should  continue  his 
widow ;  and  after  her  death  or  marriage,  in  trust  to  divide  the 
900/.  equally  among  his  three  daughters,  at  their  respective  ages 
of  twenty-one  or  marriage :  Provided  that  if  off  his  three  daughters 
should  die  before  their  legacies  should  become  payable,  then  the 
mother  should  have  the  wJiole.  The  testator's  widow  married  the 
defendant ;  the  two  eldest  daughters  died  under  age,  and  unmar^ 
ried;  and  the  youngest  attained  twenty-one.  The  question 
being;  whether  she  was  entitled  to  the  whole,  or  only  part  of 
the  900/L,  Lord  Maccle^ld,  C,  decided  that  she  was  entitled  to 
the  whole. 

Again  in  Harmon  v.  Dickenson  (m),  the  testator  made  a  bequest 
in  favour  of  his  two  daughters ;  and,  if  one  should  die  without 
issue,  then  to  the  surviving  daughter  and  her  issue.  One  of  the 
daughters  married,  and  died,  leaving  issue ;  and  then  the  unmar- 
ried daughter  died ;  and  Lord  Thurlow,  C,  determined  that  the 
money  went  to  the  issue  of  the  married  daughter,  although  she 
did  not  survive  her  sister. 

To  these  the  case  of  Hill  v.  SmzA  (n),  may  be  added.  There 
frUHam  HiU  bequeathed  to  his  son  WilUam  S,OOOL  three  per 


(j)  Sect.  a.post.  (m)  1  Bro.  C.  C.  91. 

(k)  Vide  ante,  p.  583.  (n)  1  Swanit.  195. 

(0  2  P.  Wms.  68. 
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or  implied  be-  eent  consols  and  recced,  the  interest  of  which  was  to  be  appro- 

^"^*^ priated  to  his  maintenance  and  support,  under  the  direction  of 

the  tnistees  named  in  the  will,  whom  the  testator  appointed 
trustees  of  his  son,  until  he  attained  twenty-four.  The  testator 
then  bequeathed  the  residue  of  his  personal  estate,  to  be  sold, 
and  the  produce  to  be  invested  in  the  funds,  and  the  interest 
thereof  paid  to  his  wife  Betsy  for  life,  if  she  remained  a  widow ; 
and  after  her  decease  or  marriage,  he  bequeathed  the  said  stock 
and  interest  arising  from  his  residuary  estate  unto  any  child  or 
children  he  might  have  by  his  wife  Betsy,  equally  to  be  divided 
between  them  that  attained  twenty-one;  the  survivor  of  his 
children  to  possess  what  was  there  bequeathed  to  the  other;  and 
the  testator  added;  <<  but  should  not  either  of  my  children  attidn 
the  age  of  twenty-one  years,  or  live  to  possess  what  is  here 
bequeathed  to  them,  I  then  further  will  and  bequeath  unto  the 
children  of  myaforesaid  sister.  Arm  Pashley,  widow,  by  her  late 
husband  Bobert  Pashley,  the  3,000il  stock  in  the  three  per  cent 
consols  and  reduced,  left  to  my  son  fFiOiam  on  their  attaining 
twenty-one,  equally,  &c. ;  the  interest  on  which  my  said  aster 
may  receive  during  her  natural  life,  &c."  At  the  date  of  his 
will,  the  testator  had  two  children,  the  plaintiff  his  only  son  by  a 
former  wife,  and  by  his  second  wife  a  son,  who  died  in  infiincy 
during  the  testator's  life.  After  the  death  of  the  testator  and  his 
widow,  the  plaintiff,  having  attained  twenty-four,  filed  his  bill 
against  the  ezecutors  for  a  transfer  of  the  3,000/.  stock,  and  the 
question  was,  whether,  in  the  events  which  had  happened,  he 
was  entitled ;  the  children  of  Mis.  Pashley  contending  that,  in 
the  event  of  the  testator's  leaving  no  children  by  his  second  wife^ 
who  should  attain  twenty-one,  the  provision  for  his  son  by  his 
first  wife  was  to  be  devested.  But  Sir  ITunnas  Phmer,  M.  R., 
thoc^ht  otherwise,  being  of  opinion  that,  although  Ae  intention 
was  not  accurately  expressed,  the  testator  having  bequeathed 
legacies  to  each  class  of  his  descendants,  intended  that  the  sur- 
vivor should  take  the  whole,  in  preference  to  collaterals:  and  his 
Honor  accordingly  decreed  the  plaintiff  entitled  to  the  3,0002L 
stock,  and  the  residue  of  the  testator's  personal  estate. 

In  Doyne  v.  Cartwrigkt  (o),  real  and  personal  property  was 
given  to  trustees,  upon  trust  to  pay  the  annual  income  to  the 
testator's  two  nieces,  in  equal  moieties  during  their  lives ;  and 
after  the  death  of  either  of  them  unmarried^  then  upon  trust  to 
pay  the  whole  income  to  the  survivor  during  her  life.  One  of  the 
—  I    .  >.  — -^ — ' 

(o)  1  Ck>lL  482. 


Sect*  vn,]         Of  implied  Bequests  generally.  1441 

nieces  died^  hamnff  married.     Sir  K.  Bruce,  V.  C,  held  upon  the  of  implied  be- 

whole  scope  of  the  will,  that  the  sunriying  niece  was  entitled  to  ^'"***' 

the  income.  Ezoeptkm. 

In  die  preceding  cases  the  inference  of  intention  was  consi^ 
dered  by  the  Courts  as  clear  in  &vour  of  sunrivorship ;  but,  un- 
less it  be  clear^  although  there  may  be  some  ground  of  inference, 
the  implication  will  not  be  admitted* 

The  case  6£  Bargrave  v.  fHuiwicke  (p)  is  an  instance  of  this. 
There  the  testator  bequeathed  to  his  two  daughters  600i.  a  piece, 
to  be  paid  at  twenty-one;  and  he  gave  the  residue  of  his  personal 
estate  to  his  son;  and  declared  that  if  either  of  his  said  children 
thotdd  die  in  their  minority ,  the  survivors  should  be  heirs  in  equal 
proportion.  The  son  died  young:  and  the  Court  thought  that  the 
residue  was  not  subject  to  any  contingency  or  survivorship,  but 
the  interest  in  it  vested  in  the  surviving  daughters,  whether  of 
age,  or  not ;  and  confined  the  words  devesting  the  interest  of  a 
child  dying  under  twenty-one  in  favour  of  the  survivors  to  the 
two  sums  of  6002i  given  to  the  daughters. 

In  Tamere  v.  Pearhes  {q),  where  the  gift  in  a  French  will  was 
to  F.,  and  at  her  death  in  equal  portions  to  her  two  daughters, 
**  d  leur  dSces,  d  lews  enfans/^  and  one  of  the  daughters  died 
without  children,  it  was  held,  that  the  children  of  the  surviving 
daughter  took  only  their  mother's  share;  there  being  no  words, 
which  could  cany  the  daughter's  share  to  the  surviving  daughter 
or  her  children  (r). 

2.  Of  instances  of  implied  bequests,  where  a  provision  is  given  %,  Where  pro- 
out  of  a  fond  to  a  legatee,  untU  a  certain  event;  {e.  g,)  until  the  ^"f  ^^'^^ 
age  of  twenty-one,  or  marriage ;  and  then  no  further  bequest  is  for  legetee,  nn- 

AtXtJK  ^  ■''  eTent, 

MUe<L  jinl  nothing 

Thus  in  Peat  v.  Powell  (*),  Giles  Powell  gave  the  residue  of  f^athw  Med. 
his  real  and  personal  estate  to  his  executors,  in  trust  for  his       j  ^  ^/ 
younger  son  Giles,  till  he  should  attain  twenty-one;  and  then 
directed  that  the  trust  should  cease.     Giles  the  son  attained  ' 
twenty-one ;  and  Lord  Keeper  Benley  decided  that  the  testator 
intended  GHes  should  take  the  whole  beneficial  interest  in  the 
residue ;  and  that  the  bequest  was  the  same,  as  if  the  testator  had 
said,  *^  1  give  the  residue  of  my  estate  to  trustees  in  trust  for  GHes 
till  twenty-one ;  and  then  to  G^  and  his  heirs." 

(p)  Finch.  Rep.  436.  (r)  Fgr  surrivorship  of  life  into* 

(q)  2  Sim.  &  Stn.  3S8 ;  see  also  rest,  see  sub-diy.  5,  ii^ra. 
Cooper  V.  PUeher^  4  Hare,  485,  aff.         («)  1  Eden,  479. 
bj  Lord  CoUenham^  C,  Nov.  1846. 


it     »  ..*-*•'• 
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Of  implied  be-       Agiuu  in  Hale  \.  Beck  {t\  Elizabeth  Hale  bequeathed'  300/. 

*^""^ to  trustees  in  trust,  after  the  death  or  second  marriage  of  Anne 

Hale,  to  pay  the  interest  to  the  plaintiff  Anne  Hale  her  daughter, 
an  infant,  in  trust  for  her  till  she  came  to  the  age  of  twenty-two 
years ;  and  Lord  Nartfunffton,  C,  determined,  though  the  legacy 
was  expressed  to  be  only  given  in  trust  during  in&ncy,  yet  that 
Anne  Hale  the  daughter  was  entitled  to  it  absolutely. 

So  in  Atkinson  v.  Paice  (u),  the  testator  bequeathed  the  sum 
of  1,00021  three  per  cents,  to  his  executors,  in  trust  to  pay  the 
dividends  to  the  use  of  his  niece  Elizabeth^  and  her  daughter 
Ann,  during  their  Hves,  and  the  life  of  the  survivor ;  and  in  the 
event  (which  happened)  of  Ann  Vaughan  not  having  lawful  issue, 
the  testator  directed  the  stock  should  be  transferred  ^'  in  trust  to 
•71  F.  Little^  tin  he  comes  of  ageP  7.  F.  Little  attained  twenty- 
one  in  the  lifetime  of  Elizabeth  and  Ann  Vaughan,  and  died. 
Afier  the  death  of  Elizabeth  and  Ann  Vaughan,  the  executrix  of 
J.  F.  Little  claimed  the  1,0007.  three  per  cents, ;  and  the  question 
was,  whether  she  were  so  entitled,  and  Lord  TAt/rfoti?  determined 
that  she  was,  the  testator  intending  to  give  the  fund  to  the 
child,  and  the  trust  given  till  then,  was  only  to  point  out  the 
mode. 

3.  Where  fund       3.  Of  instances  of  implied  bequests,   where  a  provision  or 

giTen,  until  a  ^«  i  •    ^  .     /•      /•      j  •        •  .         i  -t 

certain  event,  p&rtial  mterest  out  of  a  fund  IS  given  to  a  legatee,  until  a  certain 
ha***^**fi?d*  event;  {e.  g.)  until  the  legatee  attain  twenty-one,  or  marry; 
given  over,  the  and  if  that  event  does  not  happen,  the  fimd  is  given  over,  there 
tbeetennjot  ^e^^g  ^^  express  gift  of  the  fund  itself  to  the  legatee,  in  case  the 
provided  for.      event  does  happen.     In  such  case  the  implied  bequest  to  the 

legatee,  in  the  latter  event,  will  be  supported. 

Thus  in  Crowder  v.  Clowes  (v),  the  testator,  having  created  a 
term  of  years  for  the  payment  of  debts  and  legacies,  bequeathed 
to  his  niece  1,000/1  to  be  paid  immediately  after  his  death,  ''  in 
case  she  should  happen  to  be  then  married;"  but  if  not,  then  he 
gave  the  interest  of  the  legacy  to  her  for  life,  or  **  until  she  should 
be  married;  but  if  she  died  unmarried,  he  directed  the  legacy  to 
lapse  for  the  benefit  of  the  person  entitled  to  his  real  estate. 
By  a  codicil  he  gave  to  his  niece  200/L  in  addition  to  what  he 
had  given  her  by  the  will,  llie  niece  was  unmarried  at  the 
death  of  the  testator,  but  married  soon  afterwards,  and  then 
claimed  the  legacies:  and  Lord  Alvanley,  M.  R.,  decreed  that 

(t)  2  Eden,  229.  '  notU,  Reg.  Lib. 

(tt)  1  Bro.  C.  C.  91 ;  BeWa  ed.  in  (©)  2  Vea.  jun-449. 
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they  must  be  raised;  being  of  opinion,  that  the  testator  meant  Of  implied  be- 
to  give  her  the  legacies  when  she  married;  and  his  Lordship  ^""^' 


observed,  that  unless  the  implication  were  unavoidable  from  the  Fund  given, 

,  *  .  ,  until  future 

testator's  having  given  the  legacy  over  if  she  died  unmarried,  he  event,  the  bap- 
could  not  supply  it  ,  EVL 

Again,  in  WaineicrightY.  Waiiiervright  (w)^  Thomas  Wainewright  provided  for. 
bequeathed  the  residue  of  his  personal  estate  to  his  executors,  in 
trust  to  pay  20/.  yearly,  out  of  the  interest,  for  the  maintenance 
and  education  of  Thomas  Wainewright^  (the  testator's  great 
nephew),  until  he  attained  twenty-one ;  with  liberty  to  them  at 
their  discretion  to  apply  20021,  part  of  the  capital,  for  his  benefit 
during  infancy.  But  if  Thomus  fVainewright  died  under  twenty- 
one,  then  the  residue,  with  the  accumulations,  was  bequeathed 
over.  The  testator's  great  nephew  attained  twenty-one,  and  filed 
his  bill,  claiming  the  residue  of  the  personal  estate,  contending, 
that,  although  there  was  not  any  express  gift  of  the  residue, 
there  was  a  necessary  implication  arising  from  the  will,  that 
the  testator  intended  he  should  be  entitled  to  it  upon  attain- 
ing twenty-one.  Lord  Alvanleg,  being  of  opinion  that  the 
inference  of  intention  was  necessary  and  indubitable,  decreed 
accordingly. 

So  also,  in  Goodright  v.  Hoskins  (or),  John  Hoskins  bequeathed 
certain  leasehold  premises  unto  his  son,  Richard^  until  his  son, 
Thoma^^  should  attain  his  age  of  twenty-one  years,  and  no  longer; 
but  in  case  the  said  Thomas  Hoskins  should  die  in  minority,  then 
the  testator  bequeathed  the  said  leasehold  premises  to  John,  or 
Richardy  sons  of  the  said  Richard  Hoskins,  or  either  of  them, 
attaining  twenty-one :  and  the  testator  desired  the  said  pre- 
mises might  be  quitted  and  delivered  up,  as  aforesaid,  by  his  son, 
Richard  accordingly,  Thomas,  the  testator's  grandson,  upon  the 
death  of  the  testator,  entered  into  possession,  and  attained  the 
age  of  twenty-five;  when  the  question  arose,  whether  he  was 
absolutely  entitled,  or  whether  the  leasehold,  upon  Thomases 
Attaining  twenty-one,  became  part  of  the  undisposed  residue  of 
the  testator's  personal  estate;  and  the  Court  were  clearly  of 
opinion,  that  Thomas  was  absolutely  entitled;  Lord  EUenborough 
observing,  that  there  was  a  strong  implication  firom  the  words 
of  the  will,  that  the  testator  meant  ITiomas  should  have  the 
premises,  when  he  attained  twenty-one ;  and  his  Lordship  parti- 
cularly remarked  upon  the  direction  that  the  premises  might  be 
quitted  and  delivered  up  as  aforesaid. 

(tr)  3  Yes.  55S.  (x)  9  Ea^t,  306. 

VOL.  U.  K  K 
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Of  Implied  be-       The  rule  of  construction  is  the  same  in  devises  of  real  estate. 

'^"^*"- In  Wight  v.   CundaU{xf\  Lord  EUenbmrough  cites  the  case  of 

until  fSuro'       TomMns  Y.    TomkinSi  mentioned  also  by  Lord  Mansfield^  in 

event,  the  hip-  Goodtitk  V.  Whitby  (z),  wherein  the  devise  was  to  the  testator's 

SSich  ia^not      brother,  in  trust  for  his  eldest  son,  B.^  till  he  should  attain 

proYidedfor.      twenty-one;  and  if  he  should  die  before  twenty-one,  then  over; 

and  the  Court  held  the  age  of  twenty-one  to  be  no  limitation  of 

Bh  interest^  but  only  a  limitation  of  the  trast  during  his  minority; 

and  that  B.  took  the  whole  by  implication. 

4.  Fund  given  4.  Instance  of  implied  bequest ;  the  fund  being  directed  to  be 

o?a  pw^alTap!  P^^  ^o  an  individual  for  the  purpose  of  making  a  partial  appli- 

P'^9*j^'*  ^7*  cation  for  the  benefit  of  a  third  person^  and  no  express  gift  of  the 

the  surplus  to  surplus.     The  legatee  takes  the  fund  absolutely,  subject  to  the 

topS-       *"«t  ^*»'  ?»«  P"*^*^  V^^V^  specified 

Thus,  in  Hamhy  v.  Gilbert  (a),  the  produce  of  the  sale  of  the 

testatrix's  real  and  personal  estate  was  directed  to  be  paid  by 
her  executors  to  her  niece,  Elizabeth  Gamett  Hamley^  to  be  laid 
out  and  expended  by  her,  at  her  discretion,  for  or  towards  the 
education  of  her  son,  Francis  Gilbert  JSamlet/,  the  testatrix's 
godson,  and  that  she  should  not  at  any  time  thereafter  be  liable, 
and  subject  to  account  to  her  said  son,  or  to  any  person  what- 
ever, for  the  disposal  or  application  of  such  residue,  or  any  part 
thereof.  Among  other  legacies,  by  codicils,  the  testatrix  gave 
a  legacy  of  200i  to  E,  G,  Hamley.  After  the  testatrix's  death 
the  bill  was  filed  by  E.  G.  Hamlet/^  and  her  husband,  claiming 
to  be  entitled  to  the  residue,  subject  only  to  the  application  of 
such  part,  as  she  in  her  discretion  should  think  fit,  for  her  son, 
who  was  an  infant.  Sir  Thomas  Plumer,  M.  R.,  after  remarking 
upon  the  difficulty  of  the  case,  and  citing  Nevill  v.  NeviU  (i). 
Barlow  v.  Grant  (c),  Barton  v.  Cookew  {d)y  and  Hammond  v. 
Neame  (e),  and  observing  that  all  of  them  difiered  from  the  case 
before  him,  decided  that  Elizabeth  Gamett  Hamley  was  entitled, 
subject  to  a  trust  to  apply  a  part  to  the  education  of  her  son, 
which  should  be  liberal,  and  so  much  as  the  Master  might  think 
proper  to  be  set  apart  for  that  purpose. 

The  case  of  Thurston  v.  Essington  (/),  in  some  respects  resem- 


(y)  9  East,  404.  (i)  5  Yes.  461. 

{z)  1  Bur.  234.  (e)  1  Swanst.  36. 

(a)  1  Jac.  354.  (/)   Dom.  Pwhs.  27  Feb.  1727, 

(b)  2  Yem.  431.  cited  by  Mr.  Jacob,  after  his  report 

(c)  1  Yem.  255.  of  the  last  case.  See  Thorp  v.  Oimh, 
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bles  the  last:   there   the  testator  directed  the  residue   of  his  or  implied  be. 
personal  estate  to  be  laid  out  in  lands  by  his  wife,  and  settled  9l^^^    . 
upon  his  two  sons;   and  directed  that  his  wife  should  receive  Fund  given  for 

,  ,  ,  ft  partial  pur- 

the  rents  and  profits  of  all  his  estate  until  his  children  should  poee.  bequest 

att£dn  twenty-one,  and  to  maintain  his  children  as  she  thought  J^tbe icStee 

convenient;   and  when  they  came  of  age,  she  should  not  be  implied. 

liable  to  give  them  any  account  of  the  rents  and  profits  received 

by  her.     The  interest  of  the  securiti^s^  during  the  minority  of 

the  sons,  amounted  to  about  4,000/1     Upon  a  bill  filed  by  them 

for  an  account,  it  was  insisted  that  the  above  clause  only  applied 

to  the  rents  and  profits  of  the  real  estate,  which  were  about  700Z. 

per  annum,  and  more  than  sufficient  for  their  maintenance;  and 

that  all  the  money,  without  distinction  of  principal  and  interest, 

was  directed  to  be  laid  out  in  lands  for  the  benefit  of  the  sons. 

But  Lord  Mtieclesfield  dismissed  the  bill  with  costs ;  declaring, 

that  the  interest  money  was  by  the  will  given  to  the  mother, 

and  not  to  the  son;  which  decree  was  affirmed  on  appeal  to  the 

Lords  {gy 

In  Gordon  v,  Rutherford  (A),  before  stated,  for  another  point, 
the  testator  directed  that  his  trade  should  be  carried  on  by 
WUUam  Forbes,  wi^  a  capital  taken  out  of  the  testator's  estate, 
and  that  W.  Forbes  should  take  the  testator's  nephew,  Donald 
Gordon,  under  his  care  and  protection,  and  educate  and  support 
him  until  of  fit  age  to  be  apprenticed,  and  then  to  apprentice  him 
to  himself,  and  after  his  apprenticeship  expired  to  take  him  into 
the  business  as  copartner  of  one-third  of  the  profits.  It  was 
insisted  that  Forbes  was  trustee  of  a  third  of  the  profits  fi'om 
the  death  of  the  testator  for  Z).  Gordon;  but  Sir  Thomas Plumer 
held  otherwise,  that  until  D.  Gordon  was  admitted  into  partner- 
ship, Forbes  was  entitled  to  the  sole  profits  of  the  business. 

In  connection  with  the  preceding  cases  of  this  subdivision, 
and  which  form  part  of  a  class  cited  in  the  note  (t),  it  will  be 
proper  to  notice  another  series  of  authorities,  to  which  the  reader 
is  also  referred  (j\   between  which  and  the  former,  although 


2  Hare,  607;  Hvdion  y.  Bryant^  1 
Col.  681 ;  Thompsim  v.  Tlufmpsonj 
Id.  398,  400 ;  Bowden  y.  Lcdng^  14 
Sim.  113. 

(g)  Lords'  Journals,  Vol.  23,  197. 

(A)  1  Turn.  &  R.  373,  377 ;  see 
also  Berkeley  v.  Swinburne^  6  Sim. 
613. 

(0  WdhereUy.Wilsmt,  1  Keen,  80, 


tuproy  1296 ;  Wood  v.  Cox^  1  Keene, 
317 ;  Bensm  y.  Whittam,  6  Sim.  22 ; 
Hoy  v.  Matter^  6  Id.  568;  Payne 
Exparte,  2  Yo.  &  Col.  (E.)  636; 
Thorp  y.  Owen^  2  Hare,  607 ;  Coi- 
tobadie  y.  Costohadiey  11  Jur.  345. 

(J)  Broad  y.  Bevauy  1  Russ.  511, 
n.  supra,  1425;  Woods  v.  Woods^ 
1  Mjl.  &  C.  401;   Wood  v.  Coxj 
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Of  implied  be-  they  are  in  some  respects  allied,  a  clear  distinction  has  been 
q"^^-  established. 

Fund  given  for  In  the  former  class  the  testator,  with  the  gift,  assifi^s  a  motive 
piMeTbequest  ^^  which  he  Contemplates  a  benefit  to  third  persons,  but  not  in 
of  the  surplus     guch  terms  as  to  impress  the  mft  with  a  trust  in  their  favour;  as 

to  tbe  leffatee  x^  o 

implied.  where  a  legacy  is  given  to  ^.,  the  better  to  enable  him  to  pay  his 

debts  or  to  maintain  his  children,  in  which  case  the  gift  is  abso- 
lute to  the  legatee.  But  in  the  latter  class  of  cases  referred  to, 
the  gift  is  accompanied  with  an  express  trust,  or  words  of  desire 
or  confidence,  amounting  to  an  implied  trust,  that  the  legatee 
would  apply  the  fund,  either  in  whole  or  in  part,  in  favour  of 
third  persons;  as  where  a  legacy  is  given  to  B.  upon  trust,  or 
confiding,  or  relying  upon  him,  that  he  will  thereout  provide  for 
the  maintenance  and  education  of  his  children.  In  this  latter 
bequest  the  children  of  B.  will  have  such  a  right  in  the  fund,  as 
a  Court  of  Equity  will  enforce  against  their  parent,  and  that  in 
favour  of  adults.  The  distinction  above  stated  Js  clearly  recog- 
nized in  many  of  the  authorities  referred  to;  and  the  apparent 
discrepancy  of  some  of  them  may  be  attributed  not  to  any  diffe- 
rence of  opinion  respecting  the  principles  upon  which  tibe  dis- 
tinction is  founded,  but  upon  the  diflSculty  of  applying  those 
acknowledged  principles:  and  Judges  have  felt  some  embarrass- 
ment in  deciding,  whether  the  language  of  testators  merely 
expressed  a  motive  for  the  gift,  or  impressed  upon  it  a  trusty  for 
the  due  performance  of  which  the  primary  legatee  was  responsible 
to  the  ulterior  legatees,  and  amenable  to  the  jurisdiction  of  a 
Court  of  Equity. 

6.  Life  inte-         5.  Of  instances  of  life  interests  implied. 

rests  imp  .  j^^  Hammond  v.  Neame  (A),  Amtin  Neame  bequeathed  stock  to 
a  trustee,  upon  trust  to  pay  the  yearly  dividends  into  the  hands 
of  the  testator*s  niece,  Mary  JHiUs  Hammond^  for  and  towaids 
the  maintenance,  education,  and  bringing  up  of  all  and  every 
the  child  and  'children  of  the  said  M.  H.  Hammondy  until  he, 
she  or  they  should  attain  twenty-one,  and  to  transfer  the  stock 


1  Keen,  317;  as  reversed  2  Myl.  y.  Ekum,  2  Yo.  &  Coll.  (C.)  863; 

&  Cr.  684,  «£pra,  1430;  OUbeH  v.  Leach  y.  Leackt  13  Sim.  304 ;  Thorp 

BenneUy    10    Sim.   371;     Wood  v.  v.  Owen,  2  Hare,  607;   Conoify  v. 

Richardsouy  4  Beav.  174 ;   Pratt  v.  FarreU,  8  Beav.  347. 
Church,  Id.  177  ;  Raihee  v.  Ward,  I  (A)  1  Swanst.  35 ;  see  Sir  Thanuu 

Hare,  445 ;  Crochett  v.  Crockett,  1  Humer'B  observations  on  this  case  in 

Hare,  451 ;   5   lb.  326 ;   Longmore  Hamley  v.  (rilbert,  1  Jac.  359. 
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unto  and  among  them  equally :  and  for  default  of  such  issue.  Of  implied  be- 

upon  trust  to  transfer  the  same  unto  and  amonj2:  the  testator's  ^^^^- 

other  nephews  and  nieces  (describing  them),  living  at  the  de-  JjJ%^®"^*** 
cease  of  M.  H,  Hamnumd;  and  the  testator  provided  that  the  first 
half-yearly  interest  of  the  said  stock  next  after  his  (testator's) 
decease  should  go  to  his  residuary  legatee,  Thovnas  Neame,  Upon 
the  death  of  the  testator,  his  niece,  M.  H.  Hammond^  had  not 
any  children,  but  claimed  the  dividends  of  the  stock,  after  the 
first  half-year,  during  her  life,  or  until  she  should  have  a  child 
vrho  should  attain  twenty-one.  It  was  contended  on  her  behalf, 
that  she  and  her  children  (only  through  her)  were  the  objects  of 
the  testator's  bounty;  that  if  the  payment  were  to  be  suspended 
until  the  birth  of  a  child,  the  gift  was  contingent,  and  the  resi- 
duary legatee  would  be  entitled  to  the  produce  in  the  interim,  a 
construction  inconsistent  with  the.  bequest  of  the  first  half-year's 
dividend;  and  that  the  bequest  over  was  not  to  take  effect  until 
her  death;  and  that,  therefore,  it  was  apparent  the  testator 
believed  that  during  her  life  the  dividends  were  disposed  of,  and 
he  had  given  them  to  no  person  but  her.  Sir  Wilham  Grant 
being  of  that  opinion,  decreed  the  plaintiff  entitled  to  the 
dividends. 

So  in  Bird  v.  Hunsdan  (/),  John  Hunsdon  bequeathed  the 
residue  of  his  personal  estate  to  be  invested  in  government  secu- 
ri^,  and  proceeded  thus:  *^  the  interest  to  be  paid  duly  to  bring 
up  and  educate  Mary  Morris^  daughter  of,  &c,  and  Samuel 
Seabraoky  her  imcle,  to  be  her  guardian;  and  the  said  Mary 
Morris  to  have  the  said  interest  to  maintain  her  so  long  as  she 
lives  single,  and  no  child ;  and  when  it  shall  please  God  to  call 
her,  that  money  shall  come  to  my  brother*s  and  sister's  children." 
Mary  Morris  attained  twen^-one,  and  married  John  Bird  (the 
plaintiff),  and  afterwards  had  a  son;  and  the  question  was, 
whether,  in  the  events  that  had  happened,  her  interest  in- 
the  residue  ceased,  or  whether  she  was  entitled  for  life.  Sir 
WUKam  Grants  M.  R.,  was  of  opinion  she  took  a  life  interest, 
but  not  more  than  a  life  interest  His  Honor  seems  to  have 
considered  an  intent  to  give  such  life  interest  to  be  implied  from 
the  bequest  of  the  fund  on  her  death. 

In  Biacktoell  v.  Bull  (m),  the  testator  directed  that  his  trade 
should  be  carried  on  by  his  wife  and  son  for  the  mutual  benefit 
of  his  fiunily :  and  he  devised  all  his  property,  freehold  as  well 

(0  2  Swaut.  342,  S.C;  1  Wils.         (m)  I  Keen,  176. 
456. 
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88  personal,  in  trust  at  his  wife's  decease  to  be  equally  divided 
among  his  children.  Lord  Langdale^  M.  R.,  decided  that  by  the 
word  ^family/  the  testator  included  his  wife;  and  that  the 
business  was  to  be  carried  on  for  the  common  benefit  of  the 
widow  and  children ;  and  as  to  the  property  not  engaged  in  the 
trade,  collecting  the  apparent  intention  from  the  whole  iyill»  his 
Lordship  was  of  opinion,  that  the  widow  was  entitled  to  a  life 
interest  in  both  real  and  personal  estate  (n). 

In  Gregory  v.  Attorney  General  (<?),  the  gift  was  of  stock  to 
trustees  upon  trust  to  pay  the  interest  to  be  divided  between  the 
testator's  wife  and  six  poor  members  of  a  chapel;  and  Lord  Lcmg- 
dakf  M.  R.,  decided  that  the  widow  was  entided  to  one-seventh 
absolutely,  but  that  the  interest  only  of  the  other  six-sevenths 
was  fix>m  time  to  time  payable  to  six  poor  members,  the  fund,  as 
it  is  presumed,  to  form  a  permanent  charity. 

In  Jlchesan  v.  Fair  {p\  the  testator  bequeathed  1,500Z.  in  trust 
to  the  use  of  his  father,  to  be  disposed  of  by  him  as  he  by  will  or 
deed  might  appoint,  share  and  share  alike  among  the  testator's 
brothers  and  the  daughters  of  his  sister.  Sir  E*  Sugden,  C.  (L)^ 
held  that  the  father  was  entitled  for  life. 

In  Tawnley  v.  Bolton  {q\  the  bequest  was  to  A.  and  i?«  her 
husband  for  their  joint  lives,  and  after  their  decease,  over :  Sir 
John  Leachy  M.  R.,  held  that  B.  surviving  was  entitled  for  life. 

In  Smith  V.  Oakes  (r),  Sir  L.  Shadwell,  V.  C,  gave  the  same 
construction  to  the  words  ^^  during  their  joint  and  natural  lives," 
considering  upon  the  whole  instrument,  which  was  an  unskilfully 
firamed  settlement  in  IncHa,  that  was  the  intention. 

To  the  above,  the  case  of  Crawford  v.  Trotter  (s)  may  be 
added;  wherein  a  legacy  of  i,000il  stock  was  bequeathed  to 
Lady  Scott  and  to  her  heirs  (say  children) ;  and  Sir  John  I^eachs 
V.  C,  was  of  opinion,  that  Lady  Scott  was  entitled  for  life,  with 
remainder  to  her  children ;  the  word  "  heirs,"  which  was  used 
as  synonymous  with  children,  importing  that  they  were  to  take 
after  her  deatL 

This  case  may  also  be  considered  an  instance  of  a  remainder 
being  implied  [t)» 


(n)  See  also  Read  y.  Backhouae^ 
2  Russ.  &  M.  546 ;  Pedrce  y.  EiU 
meades,  3  Yo.  &  Coll.  ( £. )  246 ; 
Malcolm  ▼.  Martin^  3  Bro.  C.  C.  50 ; 
OUberty.  Bennett,  10  Sim.  371. 

(o)  2  Beav.  366. 

(p)  3  Dru.  &  W.  512. 

Iq)  I  Uyl  &  K.  148  ;  see  also 


ATDermott  y.  JVaUace,  6  Beay.  142. 

(r)  14  Sim.  122. 

Is)  4  Mad.  361 ;  see  Burdett  y. 
Young,  9  Mod.  93 ;  3  Bro.  P.  C.  50; 
S,C. 

(t)  See  also  Baker  y^  NewtoUt 
2  Beav.  112  ;  Knocker  v.  Btadmry, 
6  Bing.  N.  S.  306. 
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Lord  Thurhw^  in  the  case  of  Newman  v.  Nightingale  {t\  put  Of  implied  be- 
the  same  construction  upon  the  bequest  of  a  legacy  "  to  the  sole  ^"^'^ 
use  of  Mrs.  Elizabeth  Neumum,  or  of  her  children  for  ever."  Life  imereste 

Sir  L,  ShadweU  adopted  the  same  construction  in  Mor$e  t. 
Morse  (k),  there  the  bequest  was  of  5,000i  to  his  daughter  A. 
and  her  children  for  their  sole  use  and  benefit;  3,000il  part 
thereof  to  be  paid  within  one  year  after  the  testator's  death, 
2,000il  the  residue  thereof  within  one  year  after  the  death  of  the 
testator's  wife,  and  he  appointed  C.  and  H.  trustees  of  those 
sums  for  his  daughter  and  her  children*  His  Honor  was  of 
opinion,  that  it  was  clear  the  testator  did  not  intend  an  immediate 
payment  of  the  legacies;  and  that  there  would  be  an  inconsistency 
with  respect  to  them  if  the  mother  did  not  take  a  life  interest; 
for  then  different  classes  of  children  would  become  entitled  to 
different  portions  of  the  l^acies,  and  he,  therefore  adopted  such 
a  construction  as  would  make  all  the  children  participators. 

It  is  presumed  that  his  Honor  inferred  fi*om  the  appointment 
of  trustees  for  the  legacies  of  A.  and  her  children,  that  the 
testator  did  not  contemplate  an  immediate  payment  of  any  pro- 
portion of  the  principal  to  A.y  for  in  that  case  no  trustee  for  her 
would  have  been  necessary. 

In  Vaughan  v.  Marquis  of  Headfort  (t?),  the  testatrix  gave 
4O»0OO21  three  per  cent,  stock  to  the  Marquis' of  Headfort  and  Ids 
children  to  be  secured  for  their  use.  Sir  L.  ShadweU^  V.  C,  held 
that  the  Marquis  was  entitled  for  life,  and  his  children  aftier  his 
decease,  and  that  that  construction  would  let  in  any  children 
that  might  thereafter  be  bom. 

In  Bcnn  v.  Lescher  (to),  the  testator  directed  the  residue  of  his 
personal  estate  to  be  equally  divided  between  certidn  legatees 
(naming  them),  and  added  that  the  legacies  given  by  the  will  to 
females  should  be  for  their  own  benefit,  and  their  children,  and 
should  never  be  subjected  to  the  control  of  their  respective 
husbands.  Sir  JL  ShadweU^  V.  C,  decided  that  the  females  took 
their  shares  for  their  lives  for  their  separate  use,  with  remainders 
to  their  children. 

In  Davies  v.  Hopkins  (z)  the  testator  bequeathed  a  moiety  of 
his  personal  estate  to  his  daughter  for  life,  remainder  to  her 
children,"  remainder  to  the  children  of  such  children  as  should 
die  in  her  lifetime ;  the  other  moiety  he  gave  to  his  son  for  life. 


(t)  1  Cox,  341.  Carthom,  9  Jar.  325. 

(«)  2  Sim.  4S5.  (to)  11  Sim.  397. 

(p)  10  Sim.  639 ;  see  also  Ogh  v.         (ar)  2  Beav.  276. 
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Of  implied  be-  remainder  to  his  children,  but  if  he  died  without  issue  him 
^^^^' surviving,  the  testator  gave  the  last  mentioned  moiety  to  the 

•^%!!rf*'***'  ^''^^^^^^  ^^  ^^^  daughter,  '  in  such  shares  and  proportions,  and  in 
such  manner  as  thereinbefore  directed  for  the  payment  and 
division  of  their  shares  in  the  other  moiety.'  The  son  died  with- 
out issue,  and  Lord  LangdaUy  M.  R.,  held  that  the  daughter  took 
a  life  interest  in  the  second  moiety. 

In  Cockshott  v.  Cockshott  (y),  the  Court  upon  the  whole  will, 
held  that  the  testator's  widow  took  an  estate  in  his  real  and 
personal  property  during  widowhood. 

The  reader  is  referred  to  the  ninth  section  {z)  of  the  present 
chapter  for  other  instances  where  the  implication  was  not  con- 
sidered necessary  and  indubitable. 

Sect.  VIIL  Of  the  construction  of  bequests  void  for 
uncertainty,  where  there  is  a  mistake  in  the 
subject  bequeathed. 

Of  mistake*  &c.  It  is  essential  to  the  validity  of  a  bequest  that  the  subject  given 
l^quwithedr*  be  ascertainable ;  if,  therefore,  the  testator,  by  mistake,  wrongly 
describe  the  nature  or  quality  of  the  gift,  or  omit  to  describe  it 
altogether,  or  if  he  mistake  the  quantity,  or  leave  the  quantity 
or  mode  of  distribution  so  indefinite  that  his  real  intention  can- 
not be  ascertained,  in  such  cases  the  bequest  will  in  general 
be  void  for  uncertainty,  unless  by  reference  to  other  parts  of  the 
will,  or  by  evidence  dehors  the  will,  the  mistake  can  be  explained 
and  rectified. 

The  subject  of  mistake  in  the  name  and  description  of  the 
legatee  (a),  and  in  the  description  and  calculation  of  the  fund  (6), 
has  already  been  considered ;  and,  with  reference  to  that  branch 
of  the  present  discussion,  the  reader  is  referred  to  our  former 
observations.  In  this  section  some  cases  will  be  adduced  in 
illustration  of  the  above  proposition,  which  were  not  before 
noticed,  as  not  falling  within  the  limit  of  the  subject  then  more 
immediately  under  review. 

Some  additional  observations  were  also  made  in  a  former 
page  (c),  respecting  mistake  in  the  description  of  a  specific  chattel ; 
and  to  which  likewise  the  reader  is  referred. 


(y)  2  Coll.  (C),  432.  (a)  Vol  I.  Chap.  11.  sect.  xvn. ;  and 

(z)     Division    2.    Exemplifying  see  StiU  v.  HosU^  Mad.  &  Geld.  192. 

Rules  1  and  8,  as  stated  in  division  (V)  Vol  I.  Chap.  IV.  sect.  iv. 

],  of  the  same  section  ix.  (c)  Vol.  I.  Chap.  III.  sect.  n. 
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1.  In  continuation  of  the  same  subject,  we  observe,  firsts  upon  Ofmi8tike,&c. 
mistake  in  regard  to  the  nature  or  quality  of  the  subject,  i^queiihcd^ 

Thus,  where  a  testator  intending  to  bequeath  an  ox,  bequeaths  ^  ,  . 
a  horse;  or  intending  to  give  gold,  gives  apparel  {d)\  these  the  nature  or 
bequests  will  in  general  be  void.  quality. 

^ut  mistake  in  description  of  the  quality  of  the  subject  vnll 
not  in  all  cases  avoid  the  gift ;  for  example,  a  mistake  in  what 
logicians  denominate  the  accidens,  as  where  a  testator  having  but 
one  horse,  and  that  blacky  gives  his  white  horse  to  A,  {e\ 

In  the  case  of  Freeman  v.  Freeman  {f\  the  description  of  the 
quality  or  nature  of  the  subject  was  by  mistake  omitted  altogether. 
There  the  testator  bequeathed  to  his  daughter  A.  550,  omitting 
"  pounds,"  and  then  gave  five  hundred  and  fifty  pounds  to  his 
daughter  B. :  it  was  contended  the  legacy  to  A.  was  void  for 
uncertainty ;  but  Lord  Cowper^  C,  decided  otherwise,  observing, 
'^  The  subsequent  bequest  to  the  other  daughter  clearly  shows 
that  the  testator  intended  550  pounds  to  A, ;  and  the  bequest  is 
as  good,  and  the  description  as  certain,  as  if  the  word  *  pounds^ 
had  been  expressed." 

Flint  V.  Hughes  (g),  is  another  instance  of  a  bequest  void  for 
uncertainty  of  the  subject  intended  to  be  given :  there  the 
testator  bequeathed  everything  he  might  die  possessed  of  to  his 
daughter  A.  for  life,  "and  whatever  else  she  can  transfer,  to  go 
to  her  daughters  B,  and  C."  Lord  Langdale^  M.  R.,  held  the 
bequest  to  B.  and  C.  void  for  uncertainty,  for  it  was  impossible 
to  say,  what  was  the  subject  intended  by  the  words  whatever  she 
can  transfer,  or  whether  it  was  to  pass  to  the  daughters  by  a 
transfer  firom  the  mother,  or  by  the  operation  of  the  wilL 

In  a  former  part  of  this  volume  we  have  noticed  instances  of 
charitable  bequests  void  for  uncertainty,  not  only  of  the  amount, 
but  of  the  purpose  (A);  we  here  adduce  an  instance  of  a  legacy 
void  for  uncertainty  of  the  purpose  intended,  the  legacy  being  to 
trustees  for  purposes  referred  to  in  an  instrument  which  cannot 
be  found*  Thus  in  the  case  of  the  Mayor  of  Gloucester  y.  fVood{i)y 
the  testator  made  a  codicil  in  these  words:  'Mn  a  codicil  to  my 
will,  I  gave  to  the  Corporation  of  Gloucester  140,000i,  in  this  I 
wish  my  executors  would  give  60,00021  more  to  them  for  the 
same  purpose  as  I  have  before  named;"  no  other  codicil  was 


(d)  Touchfltone,  415 ;  HiU,  ed.  (g)  6  Beav.  342. 

(e)  lb.  416.  W  Page  12»7-1244. 
(/)   8  Vin.  Abr.  tit.  Devise,  p  (»)  3  Hare,  131 ;  \  gM.  m  aiF,  2^T.  iJJul^  m^ 

51,  pi.  22. 


y 
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Of  mistake,  &C.  found  Containing  any  bequest  to  the  corporation.   Sir  Ji  fPigram, 

bl^SeithSr*     ^-  ^-^  *^®*^  ^^^^  ^^^  *®8acy  of  60,000i  failed,  for  the  uncertainty, 
f—r -r-   was  such  as  to  prevent  the  Court  from  sayinff  what  the  intention 

In  toe  quantity.  *  J     o 

wa& 

2.  In  the  qoan-       2.  Secondly,  of  mistake  or  uncertainty  in  regard  to  the  quantity, 
^^^^'  If  the  bequest  be  of  quantity,  and  that  be  left  indefinite,  it 

will  be  void  for  uncertainty ;  as  where  a  testator  says,  **  I  bequeath 
goods,  or  some  goods,  to  AJ"  (j). 

So  in  Peck  v.  Halsey  (A),  where  the  testatrix  bequeathed  to  her 
two  grandchildren  A.  and  B,  some  of  her  best  linen ;  Sir  Joseph 
JekyUy  M.  R.,  decided  that  the  bequest  was  void  for  uncertainty, 
but  if  it  had  been  so  much  as  they  or  the  executors  should  choose, 
it  would  be  good;  yet  his  Honor  recommended  (/)  the  residuary 
legatee  to  give  the  legatees  some  of  the  best  of  the  linen. 

The  case  of  Constafitine  v.  Cons  tontine  (m),  appears  to  be  a 
similar  instance.  There  the  testator,  after  giving  several  legacies, 
bequeathed  to  his  executors  in  these  words :  '^  To  each  of  my 
executors  I  give  50L  as  they  will  be  benefited  hereafter,  when 
the  stock  comes  to  be  transferred  after  the  death  of  their  aunt 
Margaret  ConstantineJ*  There  was  no  disposition  of  the  stock 
alluded  to  after  Margaret  Constantine^B  death,  otherwise  than  as 
the  above  clause  might  amount  to  a  bequest  of  it  Sir  WilUam 
Grant,  M.  R„  determined  that  the  disposition  of  the  stock  after 
the  death  ot  Margaret  Constantine  was  void  for  uncertainty,  there 
being  no  nliention  of  any  share  in  which  the  executors  should 
take  (n). 

In  Jemingham  v.  Herbert  (0),  the  testatrix  bequeathed  such 
jewels  and  trinkets  as,  at  the  time  of  her  death,  should  be 
contained  in  her  two  jewel  boxes,  deposited  by  her  at  Messrs. 
Rundell  &  Bridges,  Ludgate  HiU,  *^Xo  such  persons  as  the  same 
should  be  found  to  be  distributed  in  a  paper  written  by  her 
within  such  jewel  box."  And  as  to  **  all  the  rest  of  her  jewels, 
watches,''  &c.,  the  testatrix  gave  them  to  her  daughter  Louisa. 
The  testatrix  had  not,  at  the  time  of  making  her  will,  any  jewel 
box  at  Messrs.  Rundell  &  Bridges,  but  she  had  a  jewel  box  then 
deposited  with  a  banker;  neither  was  any  paper  found  xx}ntaining 
directions  as  to  the  disposition  of  the  jewels :  about  two  years 


(/)  Touchstone,  416.  (m)  6  Ves.  100. 

(A)  2  P.  Wms.  387.  (n)  See  also  Mohun  ▼.  Mohwn,  1 

(0  But    Bee    Jubher  v.    Jubber^      Swans.  201,  infra, 
tn/roy  next  page.  (o)  4  Russ.  388. 
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before  her  death  she  became  the  subject  of  a  commission  of  of 

lunacy.     The  Master  reported,  that  the  jewels,  &c.,  were  by  the  ^t^ijl*^ 

will  specifically  given  to    the    daughter;  and  to  this  report  qneathed. 

exception  was  taken  on  the  ground,  that  in  order  to  ascertain  inthequanti^. 

what  the  daughter  was  to  take,  it  must  be  known  what  the  jewel 

boxes  at  Messrs.  BundeU  &  Bridges  contained,  and  as  there  were 

none  to  be  found,  ^*  the  rest,"  which  the  daughter  was  to  take, 

could  not  be  ascertained,  and  Peck  v.  Halsey  (p)  was  cited.     Sir 

John  Leachy  M.  R.,  allowed  the  exception,  observing,  that  the 

will  contained  no  present  gift  of  the  jewels,  but  referred  to  a 

future  act  to  be  done  by  the  testatrix  to  complete  the  gift,  which 

future  act  being  prevented  by  the  subsequent  lunacy  the  intended 

gift  wholly  failed. 

In  Jvhher  v.  Jvbher  (j^),  a  request  that  a  handsome  gratuity 
should  be  given  to  each  of  the  testator's  executors  was  held  void 
for  uncertainty,  and  Sir  L.  Shadwelly  V.  C,  did  not  think 
himself  at  liberty  to  give  any  such  recommendation  as  was  given 
in  Peck  V.  HaUey  (r). 

But  where  the  Court  can  rectify  the  mistake,  it  will 

In  Masters  v.  Masters  (5),  the  uncertainty  in  the  quantity  or 
amount  of  the  fund  intended  to  be  given  arose  from  the  illegible 
mode  in  which  parts  of  the  will  were  written ;  and  particularly 
in  one  place  the  figures,  intending  to  show  the  amount  of  the 
legacy,  had  been  altered,  and  it  was  doubcftil  whether  lOOil  or 
SOOil  were  intended  to  be  given.  Sir  Joseph  Jekyll,  M.  R., 
referred  it  to  a  Master  to  examine  and  see  what  the  legacies 
were,  and  for  that  purpose  to  be  assisted  by  persons  conversant 
in  the  art  of  writing. 

The  case  of  MUner  v.  MUner  ^t\  referred  to  in  a  former 
page  (tt),  may  be  here  stated,  as  it  shows  the  willingness  of  the 
Court  to  rectify  mistakes  of  testators,  and  to  efiectuate  the 
intention;  and  where  that  is  plain,  to  make  it  prevail  against 
erroneous  words.  The  mistake  arose  from  an  inaccurate  recital 
of  a  settlement  Sir  WiUiam  MUner  bequeathed  thus:  I  give 
my  daughter  Mary  3,50OL,  which,  with  6,0002.  she  is  entitled 
to  by  my  marriage  settlement,  and  5002.  from  her  grandfather, 
make  up  10,000/,;  which  is  the  sum  I  design  she  shall  have 
for  her  fortune."  It  happened  that  Mary  was  only  entitled  to 
5,0002.  by  the  settlement,  and  she  filed  her  bill  to  have  4,500/1 


(p)  Uhi  supra.  (s)  \  P.  Wms.  421,  425. 

(q)  9  Sim.  503.  (t)  1  Yes.  sen.  106;  Belt's  ed. 

(r)  Supra.  (a)  P.  300. 
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or  mistakes,      raised  to  make  up  the  lO^OOOiL     Lord  Hardurieke,  C,  decreed 

^ject*bt        accordingly ;  observing,  that  in  wills  the  intent  was  principally 

qaeatfaed.  to  be  regarded ;  and  to  answer  that,  a  mistake  in  computation 

Intheqaaiititf.  should  be  relieved  against;  that  in  cases  of  that  sort  the  Coiut 

was  not  always  confined  to  the  order  of  the  words,  but  to  make 

the  sense  plain,  a  change  might  be  made ;  that  if  the  testator 

had  given  more  than  was  sufficient  to  make  up  10,000/.,  the 

legatee   must  have  abated;  and  that  for  the  same  reason  she 

should  have  the  express  sum  then  (v). 

Here   also  may  be  added  the  case  of  PhiKpps  ▼.   Chamber^ 
laine  {to),  wherein  the  testator  clearly  manifests  an  intention  to 
give  the  smaller  of  two  sums  to  his  daughter,  and  by  mistake 
gives  the  larger.     In  that  case  Benjarnin  Bond  Hopkins^  after  a 
variety  of  devises  and  bequests,  directed  his  trustees  to  invest 
the  monies,  to  arise  from  the  sale  of  his  real  and  personal  estate, 
upon  government  or  real  securities;  and,  after  providing  for 
payment  of  certain  annuities  out  of  the  produce,  directed  his 
trustees  to  stand  possessed  of  the  funds  and  securities,  upon 
trust,  out  of  the  interest,  &c.,  '*  to  pay  his  daughter  Catherme 
Bend  HophinSy  from  the  day  of  her  attaining  twenty-one  to  the 
day  of  her  attaining  twenty-four,  or  marrying  under  the  last 
mentioned  age,  the  annual  sum  of  800/.,  as  and  for  the  interest 
upon  the  sum  or  legacy  of  twenty  thousand  pounds  hereinafter 
directed  to  be  paid  to  her;  and  also  by  sale  of  sufficient  part  of 
the  stocks,  funds,  or  securities,  raise  the  sum  of  thirttf  thousand 
pounds^  and  pay  the  same  to  his  daughter  C.  B.  Hopkins,  upon 
her  attaining  twenty-four,  or  marrying  under  that  age  with  con- 
sent, ftc"    Then  the  testator,  after  adverting  to  the  event  of 
his  daughter  dying  under  twenty-four,  and  unmarried,  declared 
that  *^In  such  case  the  legacy  or  sum  of  twenty  thousand  pounds, 
hereinbefore  directed  to  be  raised  and  paid  to  her,  shall  not  be 
raised,"  but  sink  into  the  residue.     The  question  was,  whether 
the  daughter  was  entitled  to  a  legacy  of  .20,000/.  or  30,000/. 
Lord  Alvanley  decided   that  she  was  entitled  to   the  former; 
being  clearly   of  opinion,   that  the   30,00021   was  by  mistake 
substituted  for  20,00021    His  Lordship,  in  answer  to  the  question 
why  was  it  not  20,00021  in  mistake  for  30,000/1,  said  that  800/1 
is  not  the  interest,  in  any  reasonable  way  of  calculating,  of 
30,000/.,  but  of  20,000/.  at  four  per  cent.,  and  in  addition  to  this 
argument,  his  Lordship  conceived  the  subsequent  reference  to  a 
legacy  of  20,00021  before  directed  to  be  raised,  afibrded  the  most 

(©)  Trevor  v.  Trevor,  5  Russ.  24.  (ir)  4  Ves.  5S. 
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satisfactory  demonstration  of  the  testator's  intention  to  give  only  of  mistakes, 
a  legacy  of  20,000i  ^^^,'^^  t^« 

For  other  instances  of  mistake  by  the  testator  in  the  calcula-  queathed. 
tion  of  the  amount  of  the  fund  bequeathed,  see  cases  cited  in 
note  {xy 

3.  In  the  third  place,  we  advert  to  the  subject  of  mistake  in  3.  Mistake  in 
the  Tuime  of  the  thing  bequeathed.  J^J.^*  ""^^ 

In  this  case  the  mistake  is  not  in  general  fatal ;  for  where  the 
testator  has  no  other  specific  chattel,  to  which  the  terms  of  the 
bequest  can  apply,  and  merely  calls  it  by  a  wrong  name,  the 
intention  to  give  the  chattel  and  the  thing  itself  is  sufficiently 
apparent  As,  where  the  testator  having  but  one  horse,  and  that 
called  Arundely  bequeaths  it  by  the  name  of  Bucephalus^  it  will 
not  avoid  the  gift  {y\ 

In  Sherratt  v.  Oakley  (z),  J.  Skerratt,  after  giving  700/.  to  his 
wife,  and  also  the  yearly  interest  of  the  sum  of  1,20021  for  her 
life,  devised  to  her  his  lands  at  Narthwood;  and  as  for  his  leasee 
hold  estates  at  fVrentnally  and  also  his  estate  at  Northiooodf  after 
his  wife's  decease,  and  the  residue  of  his  real  and  personal  estate, 
and  the  sum  of  1,2002.  after  his  wife's  decease,  he  gave  and 
devised  the  same  to  (7.  Walmsley  and  J,  Gougky  absolutely,  in 
moieties.  By  a  codicil,  the  testator  directed  that  the  sum  of 
700JL  and  the  other  bequests  given  and  made  to  his  wife  by  the 
will,  should  be  in  full  of  all  demands  to  which  she  should  be 
entitled  in  or  out  of  his  real  or  personal  estate,  except  the  estate 
for  Ufe  of  his  wife  and  her  assignsy  in  the  premises  at  Wreninall 
aforesaid;  anything  in  his  foregoing  will  to  the  contrary  notwith- 
standing. The  question  was,  whether  the  words  in  the  codicil, 
'^except  the  estate  for  life  of  his  wife-  and  her  assigns,  in  the 
premises  at  WrentnaU  aforesaid,"  amounted  to  a  devise  of  the 
|»:emises  at  WrentnaU  to  the  wife ;  or  whether  the  word,  Wrent- 
nalU  was  not  inserted  in  the  codicil  by  mistake,  for  **  NorthwoodJ* 
Lord  Kenyan  was  of  opinion,  that  WrentnaU  was  so  inserted 
by  mistake ;  observing^  that  it  was  impossible  not  to  bq  of  that 
opinion,  after  collecting  the  testator's  intention  firom  the  whole 

(x)  Clarke  v.  Otdse,  2  lb.  617 ;  Berkely   v.  PaBxng,  1  Boss.  496 ; 

Phipps  Y.  Lord  Midgraee^  3  Yes.  Pick/ord  v.  Randal,  cited  arguendo ; 

613 ;  BracherUmry  v.  Bracketdfury,  5  lb.  26 ;  Jaques  v.  Johnson,  2  M.  & 

2  Eden,  275 ;  Amb.  474 ;  see  also  E.  64 ;   Kmg  v.  Wright,   14  Sim. 

Danvers  v.  Manning,  2  Bro.  G.  C.  400. 

18 ;    Subbing  v.    WaJkey,    lb.  85 ;  (y)  Touchstone,  415. 

Whitfidd  Y.  Clemment,  1  Mer.  402 ;  (z)  7  T.  B.  492. 
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Ofmiitakes,  of  the  Will  and  codicil;  which  clearly  was  not  to  give  anything 
8ubie!Bt*b«-  ^y  ^^'^  codicil,  but  to  prevent  his  wife's  cldm  to  dower,  to  which 
qucathed.         he  supposed  she  would  be  entitled  without  some  restriction. 

4.  Mistake  not      4.  Lastly,  we  adduce  instances,  wherein  the  Court  has  refused 

^ifiedimlesB   to  correct  the  supposed  mistake. 

Although  Courts  of  Exjuity  are  in  the  habit  of  correcting  errors 
and  mistakes  in  bequests,  yet  that  exercise  of  its  jurisdiction 
is  to  be  resorted  to  with  great  caution  (a),  I^  therefore,  in  order 
to  correct  any  supposed  mistake,  it  be  necessary  to  reject  words 
contained  in  the  will,  such  supposed  mistake  will  not  be  cor- 
rected, unless,  upon  a  fisdr  cQUstruction  of  the  whole  will,  those 
words  cannot  be  reconciled;  and  if  the  mistake  be  not  thus 
clearly  demonstrable,  but  is  merely  presumptive  or  conjectural, 
and  can  in  any  way  be  reconciled  with  the  rest  of  the  will,  the 
Court  will  not  correct  the  supposed  mistake :  for  it  is  a  rule  of 
construction,  that  mistakes  in  a  will  are  never  to  be  intended, 
if  a  reasonable  construction  can  be  found  out  {b). 

Thus,  in  MeUish  v.  MeUish  (c),  Samuel  MeUish  bequeathed  to 
bis  natural  daughter,  Anriy  by  Mary  Ross,  3,000£  three  per  cent 
government  securities,  payable  at  twenty -one  or  marriage ;  but 
if  she  died  before  that  time,  he  directed  the  legacy  to  be  con- 
sidered part  of  his  residuary  estate.  He  then  bequeathed  the 
residue  of  his  estate,  subject  to  some  legacies  and  annuities,  to 
his  natural  children  by  Mary  Whitaker,  viz.  Mary,  Samuel, 
Thomas,  Fanny,  and  Charlotte,  equally,  when  his  sons  should 
attain  twenty-one  or  be  married^  *' provided  that,  in  case  of  the 
,  death  of  any  of  them,  the  said  Ann,  Mary,  Fanny,  and  Charlotte, 
before  their  respective  ages  of  twenty-one  or  marriage,  or  of  the 
said  Samuel  or  Thomas  before  twenty-one,  without  a  child  or 
children  then  surviving,  who  should  attain  twenty-one,  he  be- 
queathed the  part,  share  or  shares  of  him,  her,  or  them,  so  dying, 
unto  the  survivors  in  equal  shares,  to  be  divided  among  them 
at  the  time  appointed  for  their  original  shares :  but  if  all  his 
children,  except  one,  should  happen  to  die,  and  the  sons  without 
issue  as  aforesaid,  he  then  gave  the  residue  to  such  surviving 
child.^  The  testator  then  declared,  that  if  his  said  natural 
daughters  happened  to  marry  before  twenty-one,  without  the  con- 


(a)  See  PoweU  v.  Mouchett,  Mad.  Bing.  244 ;  BUmdeU  Y.gSaiOmie, 

&  Geld.  216.  Sim.  467 ;  1  Phil.  279. 

(fc)  TSirte  V.  SnajiUn^  1  Atk.  415,  (c)  4  Ves.  45. 

wpra;  and  see  MOlery.  Traoers^  8 
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sent  of  his  executors,  his  executors  should  be  possessed  of  the  Of  mutakei, 
moiety  of  her  **  portion  or  fortune,"  and  the  interest  she  should  JJ^jert  be- 
be  entitled  to  under  his  will,  in  trust  to  pay  the  interest  to  her  qucnthed. 
during  the  coverture,  for  her  separate  use,  &c.     The  testator  Not  rectified, 
having  two  natural  children  by  M.  Whitctker^  after  the  date  of  his      ***  ^  ^^' 
will,  viz.  Esther  and  Harriet^  added  a  codicil,  declaring  them^  to 
be  entitled  to  alt  the  provisions  of  the  will,  benefit  of  survivor- 
ship, &&,  equally  with  the  other  natural  children,  which  he  had 
by  M.  Whitaher^  and  therein  named;  he  then  corrected  an  error 
he  committed  in  his  will,  in  the  name  of  AnrC%  mother,  which 
was  EUzabeihy  instead  of  Mary^  and  confirmed  Unit's  legacy. 
Harriet  died  under  twenty-one,  and  unmarried;  and  the  question 
was,  whether  Ann  was  entitled,  with  the  surviving  children  of 
M.  fVhitaker^  to  a  share  of  Hartiefs  legacy,  which  depended  on 
the  question,  whether  Jnn^s  name  was  inserted  by  mistake  in 
the  clause  of  the  will,  giving  benefit  of  survivorship.    Lord 
Jlvardeyy  M.  R.,  was  of  opinion,  that  there  was  not  sufficient  in 
the  will  to  enable  him  to  declare,  that,  demonstrably  and  incon- 
trovertibly,  the  name  oiArm  was  inserted  by  mistake;  observing, 
''I  really  believe  it  was  so,  but  I  dare  not,  as  a  Judge,  take 
upon  myself  to  say,  this '  word  cannot  be  reconciled  with  the 
rest  of  the  will;   and   I  always  understood,  that  where  there 
is  a  mistake  or  an  omission,  all  the  Court  has  to  do,  is,  to  see 
whether  it  is  possible  to  reconcile  that  part  with  the  rest,  and 
whether  it  be  perfecdy  clear,  upon  the  whole  scope  of  the  will, 
that  the   intention   cannot  stand  with  the  alleged  mistake  or 
omission."    Lord  Alvardej/s  opinion  seems  to  have   been  in- 
fluenced principally  by  the  following  reasons ;  that  he  could  not 
exclude  Ann  from  the  operation  of  the  proviso  respecting  mar- 
riage without  consent  of  the  testator's  executors;  that  the  codicil 
a£Porded  evidence  of  the  accuracy  with  which  the  testator  had 
perused  his  will;  and  that,  if  he  had  corrected  a  slight  error  in 
the  name  of  AnrCs  mother,  in  all  probability  he  would  have 
corrected  the  other  and  greater  error:  that  if  Ann  were  to  be 
excluded  in  the   clause  of  survivorship,  she  might  as  well  be 
excluded  from  the  clause  providing  for  the  death  of  all  his 
children  except  one,  which,  if  allowed,  and  Ann  were  to  be  the 
survivor,  would  make  the  testator  die  intestate. 

Again,  in  Smith  v.  Maidand  (<2),  where  the  testatrix  was  mis- 
taken in  the  condition  of  her  property,  1,200^  three  per  cents. 
were,  upon  the  marriage  of  Denew  and  his  wife,  vested  in  trustees 

(<Q  1  Yes.  jun.  862. 
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in  trust  for  the  wife   until   twenty-one^  then  for  the  husband 
during  the  marriage ;  and  if  the  marriage  should  dissolve  without 
issue  by  the  death  of  the  wife^  then  for  the  husband  for  life,  and 
afterwards  for  such  purposes  as  the  wife  should  appoint ;  but  if 
the  marriage  should  dissolve  by  death  of  Denewy  without  issue, 
then  to  transfer  the  fund  to  the  wife  absolutely.     By  articles  of 
separation,  it  was  agreed  the  trustees  should  hold  the  property 
during  the  joint  lives  pi  Denew  and  his  wife,  for  the  separate  use 
of  the  latter ;  but  if  Denew  survived  his  wife,  it  was  to  go  in  the 
same  manner  as  provided  by  the  marriage  setdement,  in  the  event 
oi  Denew^^  death  in  his  wife's  lifetime.     In  consequence  of  these 
articles,  Denew  and  his  wife  lived  separate ;  and  the  latter  died  in 
the  lifetime  of  Denew  without  issue,  and  by  a  testamentary  paper 
bequeathed  as  follows:    ^^Upon  in-gathering  my  effects,  and 
winding  up  my  affairs,  my  free  gear  are  to  undergo  the  following 
division.     First,  my  executors  to  pay  my  debts  out  of  the  first 
and  readiest  part  of  my  gear ;  the  residue  to  appertain  to  them- 
selves, after  paying  the  following  sums:  To  Mrs.  Sqnibby  100/. 
three  per  cent,  consols;  to  Samuel  Primrose,  lOOL  three  per  cent 
consols.     In  consideration  of  the  trouble  of  my  executors,  those 
sums  to  revert  to  them  at  the  death  of  the  legatees ;  and  if  any 
other  of  my  legatees  (Mrs.  Arnold  excepted)  die  before  Mr.  Denew, 
their  legacies  to  revert  to  my  executors  or  their  heirs;  jS^.  Primrose 
and   Mrs.   Squibb  being  only  meant  to   be  life   renters.     To 
Mrs.  Arnold,  200JL  of  the  said  stock;  to  Mrs.  Smith  200^  of 
the  said  stock ;"  and  after  several  other  dispositions,  the  testatrix 
added,  ^^  it  is  to  be  understood  by  my  legatees,  that  the  money 
bequeathed,  as  before  mentioned,  is  in  the  three  per  cent,  consols; 
the  interest  of  which,  Mr.  Denew  is  to  enjoy,  agreeably  to  articles 
of  separation  between  him  and  me  till  his  death ;  and  my  lega- 
tees are  to  draw  no  more  than  what  the  lOOJL  in  the  said  stock 
will  bring  at  the  time  of  the  sale,  which  is  to  be  at  the  first, 
or  at  the  option  of  my  executors  at  the  second  term  (quarter- 
day),   aftier  the  death  of  Mr.   Denew^     The  questions  were, 
whether  the  legacies  were  payable  immediately,  or  not  until 
the  death  of  Mr.  Denew,  and  if  not  during  his  life,  whether 
the  legatees  were  endded  to  the  intermediate  interest  and  divi- 
dends.    It  was  urged  on  the  part  of  the  executors,  that  the  whole 
effect  of  the  will  as  to  Mrs.  Arnold,  was,  to   make  her  legacy 
vested,  though  she  should  die  before  Mr.  Denew,  but  that  the 
other  legatees  were  to  be  entitled  to  claim  their  legacies  in  the 
event  only  of  surviving  Denew :  and  Lord  Thurlow  was  of  that 
opinion,  observing,  that  the  testatrix  had  mistaken  her  power 
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orer  the  nind,  and  that  there  were  no  words  to  shew  what  her  ofmistaket, 
will  would^ave  been,  had  she  not  so  mistaken :  and  his  Lordship  *^.""  *^ 
refused  towform  the  mistake  (e).  qaeatbed. 

In  Stiwers  v.  Barnard  {f\  a  residuary  personal  fund  was  be-  Not  rectified 
queathed  to  trustees  upon  trust  to  apply  the  dividends  for  the  '"^^"  ^^^^* 
maintenance  of  the  testator's  children  until  the  youngest  should 
attain  twenty-one^  and  then  to  divide  the  same  equally  between 
B.  Z>.  E.  and  F.^  children  by  his  former  wife,  and  G.  and  H,^ 
children  by  his  present  wife,  or  such  other  child  or  children  as 
might  be  living  or  as  his  said  wife  might  be  enceinte  with  at  his 
decease.  At  his  death  the  testator  left  two  other  children  by 
his  first  wife  who  were  not  named  in  his  will  (namely)  J.  and  C. 
Sir  J.  L.  Knight  Bruce^  V.  C,  notwithstanding  some  expressions 
taken  by  themselves,  was  of  opinion,  upon  the  whole  will,  that 
the  omission  was  no  mistake  but  intentional 

A  mistake  in  the  recital  of  the  will,  will  not  be  material  (^''). 

5.  It  remains  to  observe,  that  in  cases  similar  to  those  above  5.  Or  parol 

•  •    __ 

stated,  wherein  the  Court  cannot  judicially  pronounce  the  sup-  *^'     **' 
posed  error,  such  a  mistake  as  is  irreconcileable  with  the  rest  of 
the  will,  there  it  will  not  admit  parol  evidence  for  ^e  purpose  of 
raising  or  establishing  any  such  error. 

Thus,  in  Hampshire  v.  Peirce  (A),  the  words  of  the  bequest 
were  as  follows:  '^I  further  give,  limit  and  appoint,  unto  the 
children  of  my  late  cousin,  E.  BamfieJd^  the  sum  of  300/,"  At 
the  date  of  the  will,  E.  Bankfield  had  two  children  by  a  former 
husband,  and  four  by  a  second,  who  were  living  at  the  testator's 
death.  Parol  evidence  was  read,  to  shew  that  the  testator  intended 
by  the  words  **  children  of  my  late  cousin,  E.  Bamfieli^  the  four 
which  she  had  by  her  second  husband.  But  Sir  John  Strange^ 
M.  R.,  refused  to  give  any  weight  to  such  testimony,  observing, 
that  as  the  terms  of  the  bequest  included  all  the  children  of 
E.  Bamfieldy  the  admission  of  verbal  declarations  to  narrow  their 
import,  would  be  doing  violence  to  the  will. 

It  is  sufficient  in  this  place  to  refer  the  reader  to  the  observa- 
tions respecting  the  admission  of  parol  evidence,  made  iii  former 
pages  of  this  work  (t). 


(e)  See  WUUanu  v.  Jonei^  1  Buss.         {h)  2  Yes.  sen.  216. 
517,  Jipro,  481.  (0  Vol.  1.  Chap.  II.  sect,  xvn ; 

(/)  2  Yo.  &  ColL  (C),  639.  Chap.  IV.  sect.  iv. 

(g)    SkiUty  V.  Bryer^  1  Jacob, 
207. 
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1.  Rules. 


Sect.  IX.  Of  the  construction  of  bequests  generally. 

Under  this  bead,  it  may  not  be  unacceptable  to  tke  reader^  in 
the  first  place,  to  enumerate  some  of  the  leading  rules  of  con- 
struction generally  applicable  as  well  to  wills  of  real  as  of 
personal  estate ;  and,  in  the  next  place,  to  adduce  some  instances 
of  the  application  of  these  rules  in  the  construction  of  bequests 
of  personalty,  not  within  the  classes  of  cases  discussed  in  the 
preceding  sections  of  the  present  chapter:  and  lastly^  some 
instances  of  the  construction- of  certain  words  and  phrases. 

!•  Firsts  as  to  the  rules  of  construction  applicable  to  wills  in 
general  Croke^  Justice,  in  MirrU  v.  Nichols  (j),  lays  down  the 
three  following  rules,  which,  he  says,  being  observed  as  a  key, 
will  open  all  the  doors  in  any  will ;  1.  No  will  ought  to  be  con- 
strued per  parceUoj  but  by  the  entirety ;  2.  No  contrariety  or 
contradiction  to  be  admitted;  3.  No  nugation,  nor  anything 
nugatory  ought  to  be  in  a  will  These  rules  have  been  repeatedly 
confirmed,  explained  and  illustrated,  by  subsequent  decisions;  as 
will  be  seen  by  the  references  cited  below ;  the  following  may  be 
considered  a  commentary  on  Croki%  rules. 

1.  Effect  ought  to  be  given  to  the  whelk  will,  if  possible  (A); 
so  that  every  word  ought  to  have  effect,  unless  inconsistent  with 
the  general  intention  (/);  and  a  codicil  is  to  be  taken  as  a 
component  part  of  the  will  (m).  •  «i 

2.  Consistently  with  the  foregoing  rules,  Courts  of  Law  and 
Equity  (n),  to  make  sense  of  a  will,  if  otherwise  insenrible,  and  to 
make  it  take  effect  rather  than  be  totally  void,  will  often  transpote 
words  to  attain  the  intent  apparent  on  the  face  of  the  will  (nm) ; 
the  order  of  the  words  not  being  considered,  if  the  intent  can  be 
better  answered  by  transposing  them  (o). 


(/)  2Bul8t.  178. 

(k)  Cfraif  V.  MtKneQwrpe^  3  Yes. 
105,  9upra;  Vauchamp  v.  BeU^  6 
Mad.  843 ;  FraiusU  v.  CMer^  4  Buss. 
331;  Woodhoute  v.  Woodhatue,  6 
Jttr.  404;  JemdiigM  t.  Nemaan^  10 
Sim.  219. 

(0  Blmdford  t.  Bkmdfard,  Boll, 
319;  ConsitmiUie  v.  Coiuftn/ime,  6 
Yes.  102,  n9>ra;  see  also  GHUhu  v. 
£^le^  I  Swan.  34,  28 ;  Batenum  v. 
Earl  of  Rodeny  1  J.  &  Lat.  356,  368; 


MarraB  v.  Sutton^  I  Phil.  533,  586, 
S.  C. ;  4  Beav.  478  ;  5  lb.  100. 

(m)  Orotibie  v  Mac  Doual,  4  Yes. 
610;  HtqtkinsY.Fowle,  3  Bun.  804; 
ThompBOH  Y.  Tkonqnany  1  Coll.  (C), 
392 ;  Pratt  v.  Pratt,  14  Sim.  129. 

(n)  2  Yes.  sen.  74,  per  Lord 
Hardufu^^  C. 

(nil)  Duke  of  MaHbann^h  y.  Lord 
Oodolphiny  2  Yes.  sen.  74. 

(p)  Bast  Y.  Oookf  2  Yes.  sen.  81. 
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3.  But  general  words,  if  inconfiistent  with  other  parts  of  the  Constmction  of 

will,  will  Devertheless  be  controlled,  to  make  the  whole  will  ^'*®***  *^®' 
consistent  (p). 


Rules. 


4.  And  to  effectuate  the  testator's  intention,  words  evidently 
repugnant  with  the  context  of  the  will,  will  be  refected  {q). 

5.  The  converse  of  the  last  rule  is  also  true;  for  if  a  testator 
expresses  himself  incoirectly,  the  Courts  will  supply  proper  words, 
if  the  meaning  distinctly  appear  (r). 

6.  Technical  words  must  be  understood  according  to  their 
legal  import,  unless  a  testator  manifest  a  clear  intention  to  the 
contrary  («). 

7.  Nor  is  the  obvious  meaning  of  words  to  be  rejected^ 
upon  suspicion  that  the  testator  did  not  understand  what  they 
meant  {ty 

8.  Nor  can  an  express  disposition,  though  probably  involving 
an  oversight  or  mistake  by  the  testator,  be  controlled  by  inference 
which  is  not  necessary  and  indubitable  (ti);  it  being  the  safest 
course  to  abide  by  the  words  (v). 

9.  Where  a  residue,  is  given,  every  presumption  is  to  be  made 
that  the  testator  did  not  intend  to  die  intestate  (to). 

10.  If  two  parts  of  a  will  are  totally  inconsistent,  the  latter 


{p)  WkUmore  v.  Trelaumy^  6  Ves. 
183;  Strongs.  Teat,  2  Burr.  920; 
Boe  Y.  Beade,  S  T.  R.  122 ;  Mackm^ 
iMm  ▼.  SeweU^  5  Sim.  78 ;  2  Myl.  & 
K.  202 ;  Walker  v.  PecML,  14  Law  J. 
(G.  P.)  211;  HiUersdon  y.  Lotee^ 
2  Hare,  S55. 

(q)  3oonY,  Comfarth,  2  Yes.  sen. 
276 ;  Hob.  66 ;  5  Mod.  112;  2  Lord 
Raym.  SSI ;  SherrattY. Bende^,  2  M. 
k  K.  149. 

(r)  Dodean  v.  Eajfj  3  Bro.  C.  C. 
407. 

(s)  Cfreen  v.  Howard,  1  Bro.  G»  C. 
83,  eupra;  Bayner  v.  Mowbray,  8 
Bro.  C.  C.  234,  eupra ;  HcUoway  v. 
HoBoway,  5  Yes.  401,  nqfra ;  Mor- 


raa  y.  Sutton,  1  Phil.  533,  536 ;  S.  G. 
4Beay:  478;  5  lb.  100;  Bidgeway 
y.  Mwnkittnck,  1  Drew  k  W.  84; 
James  y.  Smith,  14  Sim.  214. 

(0  MUnes  v.  iSZofer,  8  Yes.  306, 
eupra;  Hophtne  v.  Towle,  3  Boss. 
304;  Prattr.  Pratt,  8  Jtur.  507. 

(tf)  CoOM  v.  Zawreneey  I  Yes. 
Jan.  269;  Wamewrighi  y.  Wame* 
Wright,  8  Yes.  558 ;  Wheeler  v. 
Stroud,  9  Jur.  271. 

(v)  Crooke  y.  De  Vmdee,  9  Yes. 
205;  Lett Y.  BandaU,  10  Sim.  112; 
DavetgMfrt  v.  Coltnum,  12  Sim.  605. 

(w)  Philippe  V.  Chamberkune,  4 
Yes.  59. 
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Kules. 


CoitttractioB  of  prevails  {x);  but  this  is  applied  only  after  the  failure  of  every 
bequests  gene,  endeavour  to  give  such  a  reasonable  construction  to  the  entire 

dispositions  as  will  render  every  part  of  them  operative  (y). 

Where  therefore  the  words  of  a  provision  in  a  will  admit  of 
two  constructions,  the  more  obvious  and  natural,  or  the  more 
probable  of  the  two  constructions,  is  to  prevail,  unless  the  context 
require  a  different  construction ;  or  unless  the  adoption  of  that 
construction  is  attended  with  consequences  not  attending  the 
other  construction  which  the  words  admit  of,  consequences  so 
unreasonable  that  the  Court  ought  to  reject  that  construction  (z). 

11.  Though  wills  operate  from  the  death  of  .the  testator,  yet 
for  some  purposes  they  are  eonxtrued  from  the  making;  unless 
circumstances  or  the  tenor  of  them  shew,  that  the  construcdon 
should  be  from  the  death;  the  intermediate  time  is  not 
regarded  (a). 

By  the  21th  section  of  the  1  Vict  c  26,  it  is  enacted  that 
every  will  shall  be  construed  to  speak  and  take  efiect,  as  if  it  had 
been  executed  immediately  before  the  testator's  death,  unless  a 
contrary  intention  shall  appear  by  the  wilL 

12.  The  constructions  of  wills  of  immoveable  property  is 
goveirned  by  the  lex  loci  rei  eitm  {b\  but  the  construction  of  wills 
of  moveable  property  is  governed  by  the  law  of  the  domicil  (c). 

IS.  Of  two  modes  of  construction  that  will  be  preferred  which 
will  prevent  intestacy  (cf). 

14.  Where  8  testator  uses  the  same  words  in  different  parts  of 
the  will,  it  is  to  be  presumed  he  attaches  to  them  the  same 
meaning,  unless  a  different  intention  can  be  collected  from^  the 
context  {e). 


(x)  Conntantme  t.  Catutantme  6 
Yes,  102,  mpra;  MvrraBY.  SvUon^ 
1  Fhfl. 533 ;  S. C. 4 BeaT.  478 ;  5lb. 
100. 

iy)  Shqiperdion  t.  Tower^  I  Yo* 
&  CoU.  (C.)  459. 

(z)  Fnudngton  t.  Buekleifi  1 1  Jar. 
468. 

(a)  Zamax  v.  Hobnden^  1  Ves. 
sen.  295 ;  King  y.  Bennetiy  4  Mee. 
&  W.  36.    Upon  the  construction  of 


Wills,  tee  Touclut.  Hill^ed.  416,  frc. 

(b)  Free  Ch.  577 ;  1  Vera  34 ; 
5  B.  &  C.  438 ;  2  CI.  &  Fin.  571. 

(c)  8  Sim.  279 ;  4  Myl.  &  Cr.  76 ; 
8  Sim.  310 ;  3  Mjl.  &  Cr.  559,  and  1 
Jar.  Wills.  Ch.  I. 

(d)  MarraU  t.  Sutton,  1  Fhil.  536. 

(e)  Bulgeuftt^  ▼.  MtoikUtriA,  I  Dr. 
&W.  93;  Carter  Y.  Bentally  2  Bemw. 
551. 
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II.  Secondly,  we  proceed  to  the  further  illostration  of  these  Constmction  of 
mles,  in  adducing  instances  of  their  application  to  bequests  of  JjfJJy®***  ^*"*^" 
personalty^  and  particularly  rules  one  and  eight  .      ^^^^  . 

1.  Effect  ought  to  be  given  to  the  whole  will  if  possible  so  /  ^;£^/  /a  ^e 
that  every  word  ought  to  have  effect  unless  inconsistent  with  the  /^v^  ^77^ 
general  intention,  pc&sii2e .  •^ 

Thu%  in  the  case  oil  Earl  ofNewburgh  v.  Eyre  {e\  the  testator 
bequeathed  the  monies  arising  from  the  sale  of  his  LdcestersMre 
estates  in  fifths,  two  to  his  cousins  Charles  and  James  each,  and 
one  to  his  cousin  Mary  for  their  lives.  K  Mary  should  die 
without  leaving  i3sue  (which  happened),  her  fifth  to  be  divided 
between  Charles  and  James,  if  then  living,  for  their  livesf,  or  if 
one  alive  to  tlie  survivor.  If  Charles  left  issue,  they  were  to  be 
entitled  to  the  principal  monies,  the  interest  whereof  was  given 
to  the  said  Charles  for  life:  but  if  Charles  died  without  such 
issue,  living  James,  he  was  to  have  all  the  benefit  of  the  bequest 
made  to  Charles:  and  if  Jame^  should,  without  having  succeeded 
to  the  family  estate  at  Hassop  for  the  space  of  five  years  next 
before  his  death,  leave  any  lawful  issue  not  being  an  eldest  or 
only  son  living  at  his  decease  (and  which  event  did  take  place)^ 
then  such  issue  should  be  entitled  to  all  the  principal  monies,  the 
interest  whereof  the  said  James  *^  may  be  entitled  to  as  aforesaidy^ 
and  if  both  should  die  without  leaving  any  lawful  issue  to  be 
entitled  as  aforesaid,  the  fund  was  to  go  as  the  survivor  should 
appoint  James  having  survived,  Mary  died  in  the  lifetime  of 
Charles,  leaving  an  only  daughter  without  having  been  in  pos-^ 
sesrion  of  the  estate,  and  Sir  John  Leach,  M.  R.,  held  that  the 
daughter  of  James  was  entitled  to  the  whole  five-fifths.  The 
ground  of  his  Honor's  opinion  was,  that  as  James  died  not  having 
been  five  years  in  possession  of  the  Hassop  estate,  leaving  issue 
not  being  an  eldest  or  only  son,  the  issue  was  entitled  to  the 
principal  monies,  the  interest  of  which  James  might  have  been 
entitled  to  and  that  although  he  actually  did  not  become  entitled 
to  the  interest  of  the  whole  five-fifUis,  yet  in  events  that  might 
have  happened,  he  would  have  so  become  entitled,  and  his 
Honor  conceived  that  that  construction  respecting  the  gift  to 
James  would  best  effectuate  the  general  intention. 

2.  Where  the  testator,  in  the  disposition  of  his  property,  over-  2.  Wordi  of 
loots  a  particular  event,  which,  had  it  occurred  to  him,  he  would  ^ilwlfbitond!^^ 


(e)  4  Rti85.  454. 


ing  probablo 
OTertigbt. 
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CoDBtructton  of  in  all  probability  have  provided  against,  the  Cour  twill  not  rectify 
bequests  gene-  ^^  omission  by  implying  or  inserting  the  necessary  clause ; 

— — : conceiving  it  would  be  too  much  like  making  a  will  for  the 

empiified.         testator,  rather  than  construing  that  already  made. 

Thus,  in  Ferguson  v.  Dunbcar  {g\  WiUiam  Dunbar  bequeathed 
to  the  plaintiff,  his  executor,  so  much  of  his  personal  estate  as 
would  purchase  an  annual  sum  of  550/.  which  he  gave  to  his 
wife  for  life,  and  he  directed  the  principal,  after,  her  death,  to 
be  paid  to  his  children;  m.,  one-half  to  his  son  George^  the 
other  to  his  daughters,  EUzabeth  and  Charhttey  equally,  if  living 
at  the  death  of  their  mother;  and,  if  any  of  them  should  die  in 
the  lifetime  of  the  mother,  leaving  issue,  he  gave  that  share  to 
the  issue  of  such  child  or  children  equally,  at  the  age  of  twenty- 
one  or  marriage ;  but  if  any  of  them  should  die  before  twenty- 
one,  without  issue,  he  gave  that  share  to  the  survivors^  and  if  all 
of  them  died  without  leaving  children,  then  he  directed  the  same 
to  fall  into  the  residue  of  bis  personal  estate ;  he  gave  his  daugh- 
ters 8,0002.  each,  and  appointed  his  son  residuary  legatee. 
Charlotte  married  Richard  Mitchell;  after  which  the  mother  died. 
Then  Charlotte  died,  leaving  two  daughters,  who  were  defendants 
to  the  bill  by  the  executor.  After  the  death  of  Charlotte, 
EUzabeth  died  under  age,  and  without  issue;  and  the  question 
was,  whether  the  children  of  Charlotte  were  entided  to  any  part 
of  the  share  of  Elizabeth^  or  whether  George  was  entided  to  the 
whole  fund  as  the  only  surviving  child  of  the  testator:  and  Lord 
Thvrlow,  C.  declared  that  George  was  so  entitled,  observing,  that 
this  was  one  of  those  cases,  in  which  he  had  the  itaortification  to 
see,  that  what  was  most  probably  the  testator's  intention,  could 
not  be  executed,  for  want  of  his  having  been  properly  advised, 
and  having  sufficiently  explained  himself;  that  he  thought  the 
testator  meant  the  children  should  take  the  share,  which  would 
have  accrued  to  the  surviving  parent,  if  living;  but  not  having 
said  BO,  but  limited  such  share  to  the  survivors'  or  survivor,  he 
must  declare  George  entitled  {hy 

Again,  in   Calthorpe  v.  Gough  (i).  Sir  Henry  Caltiiarpe  be- 
queathed 10,0002.  to  trustees,  to  invest  in  the  funds,  and  pay 
,  the  interest  during  the  lives  of  Sir  Henry  Gough  and  Dame 
Barbara  his  wife,  to  Dame  Barbara,  for  her  separate  use;  but 
ifshs  should  die  in  the  lifetime  of  her  husband,  then  to  dispose  of 


(g)  3  Bro.  C,  C.  469,  in  note.         (A)    See  also  Bayard  v.  Smith, 
Belt's  ed.  p.  1394. 

(0  3  Bro.  C.  C.  395,  note. 
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the  \0fiGOt  as  she  alone,  notwithstanding*  her  coverture,  should  Constnictton  of 
appoint ;  and  in  default  of  appointment,  to  pay  the  same  unto  all  ^9"^*»  &*"«- 

the  children  of  Dame  Barbara^  then  living,  equally;  but  if  there  _^   ' — 

should  be  no  child  or  children  then  living,  in  trust  to  pay  the  emplified. 
I0,000iL  to  such  person  as  should  then  be  in  possession  of  the 
manor,  &c  by  virtue  of  the  will;  yet  if  Dame  Barbara  should 
survive  her  hiuband,  then,  after  his  death,  in  trust  to  pay  the 
whole  10,000il  to  her  for  her  own  use*  Dame  Barbara  Oaugh 
survived  her  husband,  but  died  in  the  lifetime  of  the  testator 
leaving  children.  The  question  was,  whether  the  children,  who 
survived  the  testator,  were  entitled  to  the  legacy  of  10,000/. 
under  all  the  circumstances ;  and  Lord  Jhanky^  M.  R.,  decided 
that  they  were  not;  observing  there  was  no  event,  in  which  the 
children  could  take  anything  of  which  it  was  not  in  her  power 
to  deprive  them.  The  testator  presumed,  as  every  testator  does, 
that  the  persons  who  were  to  take  under  the  will,  would  survive. 
If  he  had  foreseen  the  event  which  had  happened,  he  would  pro- 
bably have  provided  for  it,  but  that  consideration  ought  not  to 
alter  the  judgment,  for  the  same  observation  would  apply  to  all 
cases  of  lapsed  legacies. 

In  Dae  v.  Brabant  (J)y  the  testatrix  bequeathed  1,000/.  three 
per  cent  consolsy  and  other  property,  in  tnist  for  Sarah  Counseliy 
of  the  age  of  twelve  years,  until  she  attained  twenty-one,  at 
which  time  she  directed  her  trustees  to  transfer  the  principal  sum 
to  her  for  her  own  use ;  but  if  she  should  die  under  the  age  of 
twenty^one,  leaving  any  child  or  children^  then  in  trust  for  all  and 
every  such  child  or  children^  who  should  live  to  attain  their  ages 
of  twenty-one,  equally,  if  more  than  one,  but  if  one  only,  then 
in  trust  for  such  only  child ;  but  if  Sarah  Counsel!  should  die 
under  the  age  of  twenty-one,  without  leaving  any  child  or  chil- 
dren; or,  being  such,  all  should  die  under  twenty-one,  then  in 
trust  for  the  testatriz^s  nieces.  Sarah  CounseU  attained  twenty- 
one,  but  died  in  the  testatrix's  lifetime,  leaving  two  children,  the 
plaintiffs,  who  claimed  the  provision  in  the  will,  though  their 
mother  died  in  the  life  of  the  testatrix,  having  attained  twenty- 
one;  insisting  that  it  must  have  been  her  intention  to  have 
provided  for  the  children  equally  with  the  mother;  and  that, 
therefore,  words  ought  to  be  supplied  to  effectuate  that  intention. 
On  the  other  hand,  the  nieces  contended,  that  as  the  mother 
attained  twenty-one,  and  then  died  before  the  testatrix,  the 
legacy  lapsed,  and  that  the  event,  upon  which  the  children  were 
-  -  -       — ..  _  ^    ■     -  - 

(f)  3  Bro.  C.  C.  393. 
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Construction  of  to  take^  namely^  the  death  of  the  mother  under  twen^-*one,  not 
Wesu  geue-  laying  happened,  they  were  not  entitled ;   and  the  Court  of 

«-j — King's  Bench^  upon  a  case  stated  by  the  Chancellor,  were  of  that 

emplified.  '  opinion :  and  Lord  Tkurhw  decreed  against  the  ckim  of  the 
children,  though  it  militated  against  the  opinion  he  delivered 
prior  to  sending  the  case  to  the  JTm^'s  Bench* 

In  the  last  case  Lord  Tkurhw  considered  the  decision  of  Lord 
Ahanley  in  Calthorpe  v.  Goughf  as  contradicting  all  preceding 
cases,  and  which,  if  permitted  to  remain  an  authority,  it  would 
subvert.  His  Lordship's  opinion,  however,  seems  incorrect;  for 
the  authority  of  Calthorpe  v,  Gauffh,  not  only  remains  unim- 
peached,  but  is  corroborated  by  the  last  cases,  and  others  decided 
upon  the  same  subject. 

In  Denn  v.  Bagshaw  (A),  (a  case  of  frequent  reference  upon 
the  present  subject),  Jdam  Bagshow  devised  certain  lands  to  his 
daughter  Margaret  Bagshaw  for  life,  with  remainder  to  her  first 
son,  if  Uving  at  the  time  of  her  death,  and  to  the  heirs  male  of 
such  son ;  with  remainder  to  her  second,  third,  fourth,  and  all 
other  sons  successively  in  tail  male,  in  the  same  manner  as  to 
the  first  son  and  his  heirs  male;  with  remainder  in  de&ult  of 
such  issue  male,  to  his  nephews  in  tail  male,  as  limited  in  the 
will,  with  the  ultimate  remainder  to  his  own  right  heirs.  Mot'- 
garet  Bagshaw  had  issue  an  only  son,  who  died  in  her  lifetime, 
leaving  a  son,  the  lessor  of  the  plaintiff;  and  the  question  was, 
whether  the  grandson  was  entitled,  under  the  above  devise,  his 
father  not  having  survived  Margaret  Bagehau).  It  was  con- 
tended for  the  grandson,  that-  the  obvious  intention  of  the 
testator  was,  that  the  nephews  should  take  nothing,  so  long  as  any 
male  descendant  of  Margaret  was  living,  which  intention  the 
Court  would  effectuate,  either  by  converting  the  life  estate  of 
Margaret  into  an  estate  tail,  or  by  constniing  the  limitation  to 
her  first  son  an  estate  tail,  vesting  when  he  came  m  e$ae,  and 
liable  to  be  devested  by  his  death  during  MargareS^  life  without 
leaving  issue  male.  On  the  other  side,  it  was  urged  that  Mat' 
garet  took  an  estate  for  life  only,  and  the  remainder  to  her  son 
was  upon  the  contingency  of  bis  surviving  his  mother,  an  event 
which  never  happened.  That  although  the  Court  would  go  fiur 
in  moulding  the  words  of  a  will  to  effectuate  a  general  intentiou, 
yet  that  intention  must  be  apparent  on  the  face  of  the  will,  and 
not  founded  in  amjecture;  for  the  Court  would  not  provide  for 
an  event,  which  the  devisor  never  contemplated,  were  it  ever  so 


•   : 
I 


(it)  6  Term  Rep.  512. 
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V 

reasonable ;  nor,  if  there  were  two  intents,  the  one  expressed,  Conatniction  of 
the  other  to  be  implied,  would  they  reject  the  former  in  fiivour  ^"**^  *^*' 
of  the  latter,  unless  the  intent  ezpre^ed  could  not  legally  be  — ^ 

carried  into  effect     That  the  nephews  appeared  to  have  been  empliiied. 
▼ery  considerable  objects  of  the  testator's  bounty,  and  that  his 
intention  seemed  to  have  been,  that  neither  his  daughter,  nor  her 
son  jointly  with  her,  on  his  attuning  twenty-one,  should  defeat 
the  remainder  over  to  the  nephews  by  any  act     But  that  in- 
tention would  have  been  defeated,  either  by  giving  Margaret 
BagshaxD  or  her  son  an  estate  tail,  for  then  they  might  have  barred 
the  entail,  and  let  in  the  female  descendants  of  Margaret  Bag^ 
show.    That  the  case  must  be  decided  upon  the  same  principle, 
as  if  Margaret  Bagshaw's  son  had  attained  twenty-one  in  the 
lifetime  of  his  mother,  and  the  question  had  been,  whether  they 
jointly  could  have  barred  the  estate  tml,  which  could  not  be 
supported :  and  that  although  the  devisor  might  not  have  wished 
to  disinherit  his  grandchildren,  in  the  event  which  had  hap- 
pened, yet  he  might  have  preferred  the  risk,  which  was  not  a 
probable  one  in  the  course  of  events,  to  the  more  usual  and 
certain  chance  of  his  daughter  or  her  son  doing  every  act  in 
their  power  to  defeat  the  remainder  to  his  nephews.  The  Judges 
were  unanimously  of  opinion  in  favour  of  the  defendant     Lonl 
Kenyan  observed,  that  all  the  cases  cited  for  the  plaintiff  (the 
testator's  grandson)  proceeded,  not  on  the  formal  and  technical 
words,  but  on  informal  words  in  the  wills  where  the  Courts 
were  Icfl;  to  collect  the  intention  of  the  devisor,  as  well  as  they 
could,  from  the  different  parts -of  the  wills;  but  here  technical 
and  correct  expressions  were  used  throughout.    His  Lordship 
cited  the  case  of  fFhite  v.  Warjier  (/)  as  in  point 

Similar  to  the  preceding  case  is  that  of  Holmes  v.  Cradock  {m\ 
There  WUUam  Sieson  gave  and  devised  certain  freehold,  copy- 
hold, and  leasehold  estates  to  Francis  Hobnes,  his  heirs,  &c, 
upon  trust  to  pay,  out  of  the  rents  and  profits,  to  the  testator's 
'wife HHzabeth,  an  annuity  of  1002.  for  life;  and  the  residue  to  the 
testator's  son,  William  Sisson^  during  the  life  of  his  mother ;  and 
if  his  (testator's)  son  should  happen  to  die  brfore  his  mother, 
without  leaving  a  widow  or  child,  then  in  trust  to  pay  the  rents 
and  profits  to  her  for  life ;  and,  subject  to  the  aforesaid  trusts, 
that  the  said  Francis  Hohnes  should  stand  seised  to  the  use  of 
the  said  WilUam  Sisson  the  son,  his  heirs  and  assigns,  for  ever, 

(0  Doug.  S44,  note  4,  and  cited  (m)  3  Ves.  3)7. 

by  Lawrence,  J. ;  6  T.  R.  517. 
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Gonttmetioa  of  chaigeable  with  I^;acie8  thereinafter  giyen  to  the  said  Francis 
bejaests  gene-  ffoJi^g^  and  three  other  legatees  (naming  them).  In  a  subsequent 

- -j~— r part  of  his  will  the  testator  added,  "  and  if  my  son  shall  die, 

amplified.         leaving  my  wife,  without  leaving  a  widow  or  any  child,  after  his 

death  and  my  wife's,  I  give  and  bequeath  to  my  kind  friend  and 
relation,  Mr.  Francis  Holmes,  of,  &c.,  the  sum  of  500/1,  &c., 
which  said  several  legacies  I  charge  upon  my  real  estate  herein- 
before limited,  to  my  son  and  his  heirs.  The  testator  appointed 
his  son  and  F.  Holmes  executors.  The  testator^s  wife  survived 
her  husband  a  few  montha  Some  years  after,  W*  Sissany  the 
son,  died  above  the  age  of  twenty-one,  and  without  leaving  either 
widow  or  child  Francis  Holmes  filed  his  bill  for  the  legacy  of 
50021,  and  the  question  was,  whether,  in  the  events  which  had 
happened,  he  was  entided.  It  was  contended  on  his  behalf,  that 
the  mode  in  which  the  legacy  was  -given  was  a  mere  mistake; 
that  the  words,  ''after  his  deadi  and  my  wife's,"  were  superfluous 
and  absurd,  unless  intended  to  mark  the  time  of  payment.  On 
the  other  hand,  although  it  was  admitted  that,  in  the  event  which 
had  happened,  the  testator  did  not  mean  the  legacies  to  fail,  yet 
that  the  testator  had  not  adverted  to  that  event ;  quod  votuit  nan 
dixit ;  and  that  the  words  could  not  be  rejected.  Lord  Alvanky, 
M.  R.,  dismissed  the  plaintiflTs  bill,  being  of  opinion,  that  he 
was  not  at  liberty  to  reject  the  words;  and  if  he  gave  eflect  to 
them  the  legacies  did  not  arise  (n). 

Again,  in  Parsons  v.  Parsons  (o),  WUUam  Cole  bequeathed  to 
his  executors  1,600/.  three  per  cent  consols^  in  trust  to  pay  the 
interest  to  Isabella  Henwoody  then  residing  with  his  wife,  Mary 
Cole,  until  the  expiration  of  three  months  after  his  wife's  death; 
and  if  L  Hentoood  should  be  then '  living^  and  have  attained 
twenty^me,  in  trust,  to  transfer  the  principal  to  her  for  her  own 
use,  with  all  arrears  of  interest ;  but  if  L  Hentoood  happened  to 
die  before  the  end  of  the  three  months,  under  twenty-one,  and 
unmarried,  then  the  legacy  was  to  become  part  of  his  residuary 
estate.  I^  however,  /.  Hentoood  survived  the  testator's  wife, 
and  i^  when  she  should  be  entitled  to  a  transfer  of  the  funds, 
she  should  be  married,  in  that  event,  he  directed  his  executors 
to  pay  the  1,6002.  three  per  cents,  to  such  person,  and  in  such 
manner  as  she,  notwithstanding  her  marriage,  should  appoint,  so 
that  the  same  might  be  received  by  her  and  her  children  (if  any) 
independently  of  her  husband.     But  if  /.  Hentoood  happened  to 


(n)  Sec  alfM)  Hianberstone  t.  StaU'  (p)  5  Yes.  57S. 

t09t^  1  Vc?.  &  Bca.  389. 
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die  under  twenty-one,  leaving  issue,  in  that  case  he  directed  his  Conttmotion  of 
executors  to  transfer  the  three  per  cents,  unto  and  among  her  ^««^  g»n®- 

children  living  at  her  death,  &c.     The  testator  gave  the  residue  — — 

of  his  estate  to  his  executors,  and  to  L  Hemoood,  L  Henuoood  empliiied. 
married  IL  Parsons  after  the  testator's  death,  and  died  in  the 
Kfetime  of  the  testator's  widow,  having  attained  twenty-one,  and 
leaving  the  plaintiff,  George  Parsons,  her  only  child,  surviving. 
The  question  was,  whether  he  was  entitled,  although  his  mother 
did  not  die  under  twenty-one;  and  Lord  Ahnmleyy  M.  R., 
decided  in  the  negative,  observing,  as  Lord  Kenyon  did  in  Denn. 
y.  BagshaiDi  that  if  was  one  of  those  cases  in  which  he  found  his 
wishes  in  opposition  to  what  he  was  bound  judicially  to  decide,, 
and  he  declared  himself,  upon  great  consideration,  under  the 
necessity  of  determining  that  no  interest  vested  either  in  L  Henr 
wood  or  her  child,  as  the  contingency,  upon  which  only  the 
legacy  was  directed  to  vest,  had  not  taken  place ;  and  he  could 
not  indulge  speculations,  where  the  intention  was  not  manifest  to 
give  the  legacy  in  the  event  that  had  happened. 

Again,  in  Scott  v.  Chamberlayne  (p),  Edward  Crockky  be- 
queathed the  residue  of  his  personal  estate  to  a  trustee,  upon 
trust,  to  place  out  at  interest,  until  his  grandson  Edtoard  Sack* 
vUk  Turner,  should  attain  twenty-one,  and  to  apply  the  interest, 
in  the  meantime,  for  his  maintenance,  &c.,  with  a  direction  to 
pay  the  principal  to  the  grandson  at  twenty-one.  But  if  he  died 
before  that  age,  without  leaving  issue,  then  the  testator  gave  the 
principal  and  interest  to  his  granddaughter.  By  a  codicil,  the 
testator,  after  confirming  his  will  in  all  respects,  except  where  the 
codicil  made  any  alteration,  directed  that  the  interest  and  prin- 
cipal of  his  residuary  personal  estate  should  not  be  paid  to  his 
grandson,  and  become  his  sole  property  until  he  attained  the  age 
of  twenty-five.  The  grandson  attained  twenty-one,  but  died 
before  he  arrived  at  the  age  of  twenty-five ;  and  the  question 
was,  whether  the  granddaughter  was  entitled  in  the  event  which 
had  happened.  Lord  Mvanley,  M.  R.,  and  also  Lord  Lough-' 
borough,  upon  appeal,  determined  against  the  claim  of  the  grand- 
daughter. The  former  observed,  that  the  codicil  did  no  more 
than  postpone  the  payment  of  the  legacy,  until  the  grandson 
attained  twenty-five,  leaving  the  other  words  of  the  will  to 
operate ;  and  diat  therefore  the  granddaughter  could  only  claim 
in  the  event  provided  by  the  will,  viz.  the  grandson  dying  under 
twenty-one,  without  issue ;  the  testator  having  forgot  to  say,  that 

(p)  3  Vcs.  302,  491. 
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CoDstroction  of  if  the  grandson  died  before  the  age  of  twenQr-five,  without  leaving 
bequests  gene-  iggug^  then  the  legacy  should  go  over. 


Rules  of,  ex- 
emplified. 


3.  Probable 
inteotion  not 
adopted,  tbe 
inference  not 
being  indu- 
bitable* 


We  may  here  add  the  case  of  Grassick  v.  Drummand  (q). 
There  the  testator  directed  the  interest  of  a  sum  of  money  to  be 
paid  in  equal  proportions  annually  to  his  mother  and  sisters: 
with  ulterior  bequests  in  favour  of  the  children  of  his  sisters, 
and  then  adding  the  following  words :  "  I  desire,  in  the  propor- 
tions already  noticed,  that  my  mother  and  sisters  be  the  residuaiy 
legatees."  Upon  a  bill  being  filed  by  the  children  of  the  testator's 
sisters,  praying  that  their  interests  in  the  residue  might  be  de- 
clared. Sir  J.  Lea^hy  V.  C,  decided,  that  the  mother  and  sisters 
took  the  residue  absolutely :  observing,  *^  I  cannot  add  to  this 
will  upon  conjecture.  The  mother  and  sisters  are  to  be  the 
residuary  legatees,  in  the  proportions  already  noticed :  that  is,  in 
equal  proportions.  If  he  (the  testator)  meant  that  his  mother's 
share  of  the  residue  should  survive  to  the  sisters  and  their  chil- 
dren, he  has  unfortunately  omitted  to  express  that  intention''  (r). 

3.  We  shall  here  add  some  cases  forming  a  clasa  distinct  from 
the  foregoing,  but,  like  them,  illustrative  of  the  preceding  rule 
eight;  and  in  which  cases,  although  the  inference  of  the  testator's 
intention  was  not  so  strong  as  in  the  preceding  class,  yet  there 
was  ground  of  inference  that  the  intention  was  probably  such  as 
the  legatee  over  su^ested;  nevertheless,  as  the  inference  in 
fiEivour  of  that  intention  was  not  necessary  and  indubitable,  tlie 
Court  could  not  help  tbe  plaintiff. 

Thus  in  Frederick  v.  HaU  (5),  the  testator  bequeathed  all  his 
personal  estate,  except  his  plate,  '*  which  is  hereinafter  given  to 
my  daughter,"  to  his  wife ;  with  limitations  over  after  her  death; 
and  took  no  further  notice  of  his  plate.  The  question  was, 
whether  this  amounted  to  a  bequest  to  the  daughter;  and  Lord 
LoughboroiLgh  decided  in  the  negative,  observing  that  he  saw  no 
manner  of  giving  the  plate  to  the  daughter,  nor  any  implication 
arising  for  that  purpose :  wm  constat  whether  it  was  to  go  over 
by  executory  devise,  like  the  rest  of  the  property,  or  to  her 
absolutely. 

Another  case  is  Upton  v.  Lord  Ferrers  {t).    There  the  late 


(g)  1  Sim.  &  Stu.  517;  see  aldo 
Coope  Y.  Banmng^  lb.  534. 

(r)  For  a  further  illustration  of 
the  first  rule  before  given ;  see  the 
case  of  Hack  v.  Tuck<,  8  Swan. 
270 ;  JoOin  ▼.  Hammond^  9  Myl.  & 
K.  110;  Staters  v.  Barnard f  2  Yo. 


&  Ck>ll.  (C),  539,  supra^  1459 ;  WtJOu 
Y.  PUuhet,  4  BeaY.  208. 

(0  1  Ves.  jun.  396. 

(0  5  Ves.  801 ;  see  also  SkeUegr. 
Bryer^  1  Jac.  208,  and  Right  yJIam- 
mond,  1  Com.  R.  231,  case  of  real 
estate. 
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LQrd  Ferrers  bequeathed  certain  parts  of  his  personal  estate,  Conttmetion  of 
adding  the  following  exceptions,  ("  except  my  four  opera  shares,  ^^<^»*"  S***®- 

and  my  furniture  in  Higk-^treety  Mary-le^bane,  and  those  jewels  — — 

the  late  Lady  Ferrers  desired  to  be  given  to  her  grandson  Robert  emplifiod. 
SewalSs  Shirley,  for  his  wife,  if  he  married  to  please  his  guar- 
dians or  parents  then  living.")  In  a  subsequent  part  of  his  will, 
the  testator  used  the  words  "  in  my  will  or  my  codicil"  ^fter 
the  testator's  death  a  paper  in  the  handwriting  of  Lady  Ferrers 
was  found  among  the  testator's  papers  in  the  following  words : 
'^  I  suppose  you  will  secure  the  diamond  earrings  and  five  pins 
and  my  Mocco  watch  to  JR.  S.  Shirley,  our  grandson  for  his  wife, 
so  that  they  cannot  be  worn  by  any  body  else,  as  those  that 
were  mine  you  will  do  as  you  please."  The  grandson  claimed 
the  jewek  comprised  in  the  exception,  upon  the  ground  that  the 
words  of  the  exception,  joined  with  the  terms  of  the  paper 
writing,  amounted  to  a  gift  by  implication.  But  Sir  WiUiam 
Grant,  M.  R.,  was  of  a  di£Perent  opinion ;  and  declared  that  he 
could  not'supply  the  omission. 

So  in  JValker  v.  Watts  («),  the  testator  Creorge  Walker,  by  his 
will,  directed  that  his  wife  should  have  liberty  to  occupy,  hold 
and  enjoy  the  dwelling-house  at  Liverpool  he  then  lived  in,  for 
one  twelvemonth ;  provided  she  continued  so  long  in  lAverpooL 
*^  Item,  I  order  and  direct  my  executors  to  pay  and  allow  unto 
my  wife  one  guinea  weekly  and  eveiy  week  during  her  stay  in 
Liverpool,  for  and  towards  household  expenses."  The  widow 
received  a  guinea  a  week  for  a  year  after  the  testator's  death ; 
and  continuing  to  reside  in  Liverpool,  filed  her  bill  claiming  to 
be  entitled  to  a  guinea  a  week  as  long  as  she  should  reside  there. 
But  Lord  Loughborough  dismissed  the  bill,  observing  that  it 
would  be  giving  a  vast  effect  to  the  words  to  suppose  he  meant 
her  to  have  a  guinea  a  week  during  her  life.  He  supposed  her 
to  live  a  year  in  Liverpool;  and  gives  her  a  guinea  a  week  towards 
the  household  expenses. 

In  the  two  preceding  classes  of  cases,  the  inference  of  intention 
was  more  or  less  strong,  but  because  it  v^as  not  necessary  and 
indubitable,  the  Court  would  not  aid  the  supposed  intention, 
conceiving  it  would  be  assuming  the  power  of  making,  rather 
than  construing,  the  wills  (o).  But  where  the  inference  of  inten- 
tion is  necessary,  or  unavoidable,  that  the  testator  intended  the 


(«)  aVes.  1S2.  La^gdoMy  6  Sim.  260 ;   Did^  v. 

(o)  And  Bee  OoodekUd  v.  FenloH,      Clarke,  S  To.  &  CoU.  (E.),  672 ; 
3  To.  &   Jenr.    481;     Oibbont  ▼.      Cooper  y.  Pitcher^  A  Bwre,  4»6. 
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CoMtnictlon  of  legatee  to  take  on  an  event  not  accurately  described,  the  Court 
beqaests  gene-  ^y^  ^  ^^  haNQ  seen  in  a  preceding  section  («>),  if  the  event 
— — happen,  aid  the  defect  by  implying  the  necessary  words. 

JKuidS  Off  ex* 
emplified. 

4.  Inconsistent      ^*  In  the  next  place  we  shall  illustrate  rule  the  tenth,  that 
or  repognant     ^^here  a  wiU  contains  two  clauses,  totally  inconsistent  and  inca- 
pable  of  reconciliation,  the  latter  shall  have  the  preference;  the 
first  deed  and  the  last  will  being  always  to  take  place. 

Thus  in  Sims  v.  Doughty  (j),  Peregrine  Sims  made  a  very 
incorrect  will,  with  several  alterations  and  interiineations,  whereby, 
after  reciting  that  his  son  James  Renat  Sims  was  indebted  to  him 
in  two  several  sums  of  300/L  on  his  bond,  and  on  a  lease  of  a 
house  making  together  600/L  added  these  words,  **  (which  sums 
making  together  six  hundred  pounds,  I  give  equally  to  my 
daughters  Mary  and  Elizabeth  :Y  the  words  six  hundred  pounds 
were  nm  through  with  a  pen,  and  then  followed  these  words, 
*^and  in  two  hundred  pounds  upon  his  note  making  together 
800/.  :**  then  another  clause  was  run  partly  through  with  a  pen 
and  partly  left:  after  which  the  following  words  were  added, 
**  and  it  is  my  will,  that  the  interest  of  the  said  %00l.  shall  be  pud 
by  my  executors,  as  the  same  is  received,  unto  my  said  daughters 
Mary  and  Elizabeth  Sims;  and  that  the  said  principal  sum  of 
eight  when  paid  off  and  discharged  shall  be  for  the  benefit  of  my 
daughters  Mary  and  Elizabeth  and  son  Edward  Sims;  and  I  do 
hereby  give  and  bequeath  the  same  accordingly  to  them.**  The 
daughters  filed  their  bill  against  the  acting  executor,  claiming 
the  debt  due  firom  the  testator's  son  in  equal  shares ;  but  Lord 
Ahanky,  M.  R.,  decided  that  it  was  divisible  among  them  and 
the  testator's  son  Edtoard  or  his  personal  representatives.  His 
Lordship  afler  observing  that  the  will  was  almost  incomprehen- 
sible, said ;  *^  The  rule  with  regard  to  cases  of  this  sort  is,  if,  upon 
a  general  view  of  the  will,  I  can  collect  the  general  intention,  or 
any  one  particular  object,  and  there  are  expressions  in  the  will  in 
some  degree  militating  with  it,  if  I  plainly  see  those  expressions 
are  inserted  by  mistake,  I  may  reject  them.  But  I  cannot  reject 
any  wordsi,  unless  it  is  perfectly  clear  they  were  inserted  by  mis- 
take ;  and  if  two  parts  of  a  will  are  totally  irreconcileable,  I  know 
of  no  rule  but  by  taking  the  subsequent  words,  as  an  indication  of 


(w)  Sect.  vn.  of  this  Chap,  sfipra^     v.  Harvey ^  5  Bear.  134 ;  MorraU  V. 
p.  1439.  SutUniy  1  Phil.  533 ;  S.  C.  4  Beav. 

(x)  5  Yes.  243 ;  fee  also  Hartey     478 ;  5  lb.  100. 
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a  subsequent  inteDtion.    The  Court  is  in  a  dilemma,  and  cannot  ConttmctioB  of 

act  at  all  unless  it  does  that"  ^^  ««*•- 

The  reader  will  find  a  remarkable  instance  in  the  case  of  Doe  z-j — ; 

Allies  off  ox* 

dem.  Leicester  v.  Biffffs  (z),  of  the  application  of  the  rule,  that  empUfied. 
subsequent  words  in  a  will  shall  prevail  over  prior  inconsistent 
expressions.  There  the  testator  devised  real  estate. to  trustees 
and  the  survivor,  his  heirs  and  assigns,  upon  trust  to  pay  imto, 
or  permit  and  suffer  his  niece  Ann  Cole  to  have,  receive^  and  take 
the  rents  and  profits  for  her  life,  with  remainders  over.  The* 
question  wais,  whether  the  legal  estate  passed  to  the  trustees  or  to 
the  niece :  and  Lord  Man^field^  C.  J.,  in  pronouncing  judgment, 
said ;  '^  This  case  might  be  argued  and  considered  for  ever,  without 
advancing  it  at  all,  in  law,  reason,  or  precedent  But  as  it  hap- 
pens, in  this  will,  the  last  words  are  ^permit  and  suffevy  which 
give  the  cestui  que  trust  a  legal  estate  (y);  and  the  general  rule  is, 
that  if  there  be  a  repugnancy ;  the  first  words  in  a  deed,  and  the 
last  words  in  a  will,  shall  prevail;  consequendy,  for  want  of  a 
better  reason,  we  are  forced  to  say  that  we  think  this  will  gives  the 
legal  estate  to  the  party  beneficially  interested." 

But  where  the  repugnant  words  cannot  be  reconciled,  the  will 
affording  no  clue  to  expound  the  uncertain  meaning  of  the 
testator,  the  bequest  must  necessarily  be  void  for  uncertainty. 

Thus,  m'Mohun  v.  Mohun  (;r),  John  Mohun,  being  possessed  of 
real  and  personal  estate,  made  his  will  duly  attested  in  the  fol- 
lowing words:  ''I  leave  and  bequeath  to  all  my  grandchildren, 
and  share  and  share  alike:"  and  then  added  the  following  codicil; 
''and  I  appoint  faxihex  Thomas  Harwell  and  Thomas  Eggleston 
my  trustees  for  all  my  grandchildren  and  nieces."  It  was  urged 
on  behalf  of  the  grandchildren,  that  the  person  who  wrote  the 
will  for  the  testator,  by  mistake  transposed  the  words  ''all  to," 
and  wrote,  "to  all  my,"  &c.,  instead  oft  "all  to,"  &c  But  Sir 
WiUiam  Grant,  M.  R.,  dismissed  the.  bill  of  the  grandchildren, 


(x)  2  Taunt  109 ;  see  also  S^er- 
ratt  V.  BenOey,  3  Myl.  &  K.  149. 

(y)  It  10  scarcelj  necessarj  to 
remind  the  learned  reader  that  it  has 
long  been  an  established  rule  of 
construction,  that  where  there  is  a 
devise  to  trustees  merely  to  receive 
the  rents,  kc.  or  to  permit  and  suffer 
the  beneficial  owner  to  receive  and 
take  them;  there,  unless  circum- 
stancea  require  a  contrary  construc- 
tion, as  where  the  trust  is  for  the 


benefit  of  a  married  woman,  the  use 
or  legal  estate  is  executed  in  the  be* 
neficial  owner,  the  trustees  or  devi- 
sees merely  taking  the  seisin  to  serve 
the  use ;  but  where  the  trust  is  to  pajf 
OTcr  the  rents,  Suu  the  use  is  exe- 
cuted  in  the  trustees. 

Qs)  1  Swans.  201 ;  and  see  Bouh- 
man  Y.  MUIbankey  1  Lev.  130;  and 
the  references  in  note  to  the  prin- 
cipal case,  1  Swans.  203;  see  also 
Abraham  ▼.  Abnan,  1  Rus.  609. 
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ConstToction  of  observing,  "This .instrument  present?  ambiguity  of  every  kind, 
beQae8t9  gene-  b^^^h  in  the  Subject  and  in  the  objects  of  the  bequest;  who  are 
-— to  take,  and  what  is  to  be  taken.     The   Court  cannot  insert 

Raleiof.ex-  ^  j      r       ^i.  r      '   '  •         ^ 

emplified.  or  transpose  words  for  the  purpose  of  givmg  a  meaning  to 

instruments  which  have  none." 

Nevertheless,  though  bequests  are  apparently  repugnant,  yet 
the  Court  will  endeavour,  by  reference  to  the  rest  of  the  will,  to 
give  each  a  consistent  meaning. 

Thus,  in  Adams  v.  Clerhe{a)y  the  testator  having  bequeathed 
severaji  specific  legacies  to  various  persons,  gave  also  specific 
legflAoM  to  his  grandchildren;  which  latter  legacies  were  directed 
to  be  paid  at  the  respective  ages  of  twenty-one  years,  or  days 
of  marriage  of  the  grandchildren.  By  a  subsequent  clause  in  his 
will,  the  testator  appointed  that  all  the  legacies  thereby  given 
should  be  paid  within  one  year  after  his  death.  Upon  the  bill 
of  the  grandchildren  for  the  payment  of  the  legacies  to  them 
within  the  year  after  the  death,  notwithstanding  they  were  under 
age  and  unmarried,  the  Court  determined  that  the  subsequent 
clause,  which  apparently  contradicted  the  direction  for  the  pay- 
ment of  the  grandchildren's  legacies,  must  be  construed  so  as 
not  to  be  repugnant  to  any  former  clause  in  the  will;  and  there- 
fore that  it  must  be  considered  as  relating  to  the  legacies  not 
given  to  the  grandchildren. 

The  last  case  illustrates  the  first  rule  before  given. 

In  the  case  of  Thackeray  v.  Hampson  (&),  the  bequest  was 
to  the  testatrix's  two  granddaughters  in  trust  till  they  came 
of  age  or  married,  which  should  first  happen,  the  interest  to  be 
received  in  the  meantime  and  paid  them :  but  if  one  of  them 
died  before  marriage  or  of  age,  then  to  go  to  the  survivor  or  her 
child  or  children;  but  should  they  both  die  leaving  no  issue, 
the  testatrix  then  gave  them  the  power  to  leave  it  by  will,  as 
they  should  think  proper.  Upon  the  question,  what  interest  the 
granddaughters  took  under  this  bequest,  Sir  John  Leach,  V.  C, 
after  observing  that  it  was  impossible  to  reconcile  the  different 
expressions  in  this  codicil,  if  they  were  to  be  literally  understood, 
said,  that  the  testatrix's  plain  intention  was,  that  if  either  died 
before  twenty-one  and  unmarried,  her  share  should  go  to  the 
other  granddaughter,  if  she  were  living;  or,  if  she  were  dead, 
to  any  child  or  children  she  might  have  left.  That  it  was 
not  safe  to  defeat  this  plain  expressed  intention  of  the  testatrix 
by  a  subsequent   ambiguous   passage.      Both  granddaughters 


(a)  9  Mod.  154.  (h)  2  Sim.  &  Stu.  214. 
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having  lived  either  to  marry  or  to  attain  twenty-one,  both  took  Constmction  of 
absolute  vested  interests ;  and  the  testatrix  must  be  intended  by  bequests  gene- 

the  expression,  "should  they  both  die  leaving  no  issue,"  to  have  — '- 

meant  a  dying  without  issue  before  the  shares  became  absolutely  emplifiei 
vested. 

We  may  here  add  the  case  of  Burdett  v.  Young  (c>  There 
Thomas  Sutton  bequeathed  as  follows :  ^*  I  give  to  my  wife  all 
my  personal  estate^  of  wluit  Tiature  or  kind  the  same  may  be,  to  her 
separate  use  during  her  natural  life.  Item,  I  bequeath  to  my 
grandson,  J.,  and  to  my  granddaughter,  J?.,  1,000/.  a  piece,  if 
they  attain  the  age  of  twenty-one,  or  shall  be  married; -but  if 
they  die  before  that  age,  &c.,  then  to  charitable  uses.  After  the 
testator's  death,  one  of  the  grandchildren,  having  attained  twenty- 
one  in  the  lifetime  of  the  wife,  instituted  a  suit  in  Chancery  for 
immediate  payment  of  the  legacy  of  1,000/. ;  upon  which  the 
questions  were,  whether,  according  to  the  true  construction  of 
the  will,  the  legacies  were  payable  when  the  legatees  attained 
twenty-one  or  married ;  or  whether  the  intention  was,  that  the 
testator's  widow  should  enjoy  the  whole'  personal  estate  for  life; 
and  it  was  finally  determined  in  the  House  of  Lords,  that  the 
legacies  were  not  in  this  instance  payable  during  the  widow's 
life. 

In  the  case  of  Bird  v.  Wood  (d),  the  bequest  was  to  the 
testatrix's  daughter  for  life,  and  after  her  death,  as  she  should 
appoint;  and  in  default  of  appointment  to  the  testatrix's  next 
of  kin,  to  be  considered  as  a  vested  interest  from  the  testatrix's 
death,  except  |is  to  any  child  afterwards  born  of  her  daughter. 
The  daughter  having  died  without  having  had  any  child,  and 
without  executing  any  appointment,  it  was  held  by  the  Vice 
Chancellor,  Sir  John  Leach,  that  the  persons  who,  at  the  testa- 
trix's death,  would  have  been  her  next  of  kin  if  her  daughter  had 
been  then  dead  unthout  children,  were  plainly  intended  here.  The 
daughter  could  not  be  such  next  of  kin;  for  the  persons  intended 
were  to  take  at  her  death ;  and  the  persons  intended  must  have 
been  living  at  the  death  of  the  testatrix,  for  their  interests  were 
then  to  be  vested. 

IIL  We,  thirdly,  proceed  to  adduce  instances  of  construction  3.  Of  partU 
of  particukr  words  and  phrases.  phl^Jl!'^  ""* 

1.  Where  the  interest  or  produce  of  a  legacy  is  given  to,  or  in  i.  Bequest  of 

interest,  &c. 
' —   carries  prin- 

(c)  9  Mod.  93  ;  5  Bro.  P.  C.  54,  S.  C.  (d)  ^  Sim.  k  Stu.  400.         ^^^^ 

\OU   IL  MM 
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Construction  of  tTust  for  a  legatee,  or  for  the  separate  use  of  such  legatee,  without 
bequests  gene-  limitation' as  to  continuance,  the /^nncipa?  will  be  considered  as 
— — — —    bequeathed  also. 

word*  and  Thus,  in  EUofi  V.  Shej^pard  (d),  Mary  Trubshaw  bequeathed 

P^**^^'  2,0001  to  trustees,  in  trust  to  pay  the  produce  to  her  daughter 

Interest  Mary  EUon,  for  her  sole  and  separate  use ;  and  she  empowered 

her  daughter  to  dispose  of  the  2,0007.  as  she  should  by  will  or 
writing  appoint  The  testatrix  also  gave  the  residue  of  her 
personal  estate  to  the  same  trustees,  in  trust  to  pay  the  produce 
to  Mary  Elton  for  life,  her  receipt  alone  to  be  a  sufficient 
dischai^e ;  and  after  her  death  in  trust  to  pay  the  interest  to 
testatrix's  granddaughter,  the  plaintiff,  for  life ;  and  in  case  her 
granddaughter  died  leaving  a  child  or  children,  she  empowered 
her  to  dispose  of  such  residue  to  such  child  or  children  as  she 
should  think  fit;  but  if  she  died  without  leaving  any  child,  the 
^  testatrix  gave  the  residue  to  the  children  of  her  brother  fF,  Shep^ 

pard.  The  2,000/1  was  set  apart,  and  Mary  the  daughter  died 
without  making  any  appointment  Mary  the  granddaughter 
claimed  the  2,000/.  as  part  of  the  personal  estate  of  her  mother. 
Sir  Thomas  Setoett,  M.  R.,  was  of  opinion,  that  the  words  be- 
queathing the  produce,  being  unaccompanied  by  words  limiting 
ihie  duration  of  the  trust,  gave  the  legatee  an  absolute  interest, 
that  the  subsequent  words  giving  a  power  of  appointment,  were 
merely  an  anxious  expression  of  intention  to  give  an  uncontrollable 
power  of  dispositioiL 

Again  in  Philipps  v.  Chamberlaine  (tf),  Beitjamin  Bond  Hopkins 
gave  the  residue  of  his  real  and  personal  estate  to  trustees,  to 
convert  into  money  and  invest  in  government  or  real  securities; 
and  proceeded  thus:  ^'I  will  and  direct,  that  my  said  trustees,  or 
the  survivor,  &c.  shall  pay  all  the  rest,  residue,  and  surplus  of  the 
dividends  and  interest  of  the  stocks,  fimds,  and  securities,  which 
shall  be  vested  in  them,  and  shall  remain  from  time  to  time  after 
answering  the  several  purposes  aforesaid,  unto  and  among,  share 
and  share  alike,  my  daughter  C  B.  Hopkins^  my  nieces  Elizabeth 
and  Marianne^  and  my  son  Henry  Turner^  and  the  survivor  of 
them,  each  share  to  be  paid  them  as  they  severally  attun  twenty- 
one  ;  and  if  any  one  of  the  said  four  persons  shall  die  before 
they  att^n  twenty-one,  the  share  of  the  deceased  shall  be  divided 


(d)  I  Bro.  C.  C.  532;  see  also  v.  Heron^  12  CL  k  Fin.  161,  rcver§- 
Page  Y.  LeapingwelL  18  Ves.  463,  ing  judgment  of  Sir  E.  Sugden,  C, 
467  ;  Taumey  v.  Ward,  1  Beav.  563.  2  Dm.  &  W.  89. 

(e)  4  Vea.  53,  54,  58 ;  see  Stokes 
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equally  between  the  two  survivors;   or  should  three  out  of  the  Construction  of 

said  four  persons  die  during  their  minority,  the  survivor  is  to  be  ^^j^^^s^  8^^"®* 

entitled  to   the  whole  residue  and  surplus   aforesaid."      The : 

question  was,  whether  the  capital  passed  to  the  legatees;  and  words aud 

Lord  Alvanley^  M.  R.,  was  of  opinion,  that  it  did;  and  that  the  F.!^!!!!!: 


bequest  of  the  dividends  to  the  trustees  and  their  heirs,  &c,  !«»*««»*• 
upon  trust  to  pay  it  from  time  to  time,  without  any  limitation  of 
duration,  would  carry  the  whole  interest,  even  without  the  aid  of 
the  subsequent  part  of  the  clause,  directing  the  shares  to  be  paid 
at  twenty-one  with  benefit  of  survivorship:  and  his  Lordship 
observed,  that  if  the  legatees  were  to  take  for  life  only,  their 
deaths  under  twenty-one  would  be 'of  no  consequence,  and  there 
could  be  nothing  for  the  survivors  to  take. 

Again,  in  RawUnga  v.  Jennings  {f\  John  Jennings  bequeathed 
thus :  "  Unto  my  wife  AUce  Jennings  200Z.  per  yeaty  being  part 
of  the  monies  I  now  have  in  Bank  security,  entirely  for  her  own 
use  and  disposal,  with  all  my  household  furniture,  &c.''  Sir 
WtlHam  Grant  was  of  opinion  that  the  widow  was  entitled  to  the 
absolute  interest  in  so  much  capital  stock  as  would  produce 
200/.  a  year,  and  not  to  an  annuity  for  life ;  that  the  circum- 
stances that  the  testator  gave  expressly  a  life  interest  to  another 
legatee,  and  that  the  bequest  of  200^  a  year  was  coupled  with 
the  absolute  bequest  of  furniture,  &c.  were  in  favour  of  that 
construction. 

So  in  Adamson  v.  Armitage  {g\  Benfomin  Haigh  made  the 
following  codicil  to  his  will:  "I  pve  unto  my  very  trusty  and 
valuable  servant  Lydm  Adamson  the  balance  of  my  account  in 
Mr.  Downing*^  hands,  with  the  interest  thereon,  to  be  vested  by 
my  executors  in  the  hands. of  trustees  whom  they  shall  choose 
and  name,  the  income  arising  therefrom  to  be  for  her  sole 
use  and  benefit"  Sir  WilUam  Grant  was  of  opinioti  that  the 
legatee  was  entitled  to  the  absolute  interest  in  .the  fund; 
observing, ''  Li  the  case  of  a  devise  of  realty,  words  of  limitation 
must  be  added  to  give  more  than  an  estate  for  life  (A).  In  the 
case  of  personalty,  words  of  qualification  are  required  to  restrain 
the  extent  and  duration  of  the  interest  PrimA  fade^  a  gift  of 
the  produce  of  a  fund  is  a  gift  of  that  produce  in  perpetuity ; 
and  is  consequently  a  gift  of  the  fund  itself;*'  and  his  Honor  was 
also  of  opinion,  that  the  bequest  in  the  first  part  of  the  codicil 

(/)  13  Yes.  39;  see  also  OWman         (g)  19  Yes.  416. 
T.  Slater^  3  Sim.  84,  tn/ro,  div.  17  of         (h)  This  rule  of  construction  is 
the  present  sub-sect.  now  altered  by  1  Vict.  c.  26,  s.  28. 

M  M  2 
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Constnictlon  of  of  the  entire  fund  was  not  reduced  to  a  life  interest  by  the 
b«^a6st8  geii«.  subsequent  words. 

Of  pardcnlar         ^  likewise   in   Stretch  v.   WatMns  (A),   the  testator,  James 
words  and         Stretch  bequeathed  thus:  "To  my  daughter  Anna  Stretch  120i 

L-!!!!: per  annuTRy  (that  is  to  say),  the  interest  of  4,000i  of  my  three 

Interest  ^^  ^^^^^  consolidated  annuities ;  it  is  my  wish  and  will  that  the 

interest  as  it  becomes  due,  be  added  to  the  principal  till  she 
attain  the  age  of  twenty-one  years,  except  20/.  per  annum  to  find 
her  clothes,  &c. ;"  and  the  testator  added  a  similar  bequest  to 
his  daughter  Mary :  and  Sir  Thomas  Plumer^  V.  C,  determined 
that  the  bequest  of  the  interest  passed  the  principal. 

A  similar  decision  was  made  in  Claugh  v.  Wynne  (z),  where 
the  bequest  in  the  will  of  WatJdn  Wynne  was  in  the  following 
words :  "  The  interest  of  the  remainder  (after  all  my  just  debts 
may  be  paid),  I  give  and  bequeath  to  my  mother,  A,  8.  Wynne, 
for  her  life ;  and  at  her  decease,  to  Miss  Catherine  Clauyh**  (a). 
Seetu,  if  con-  But  notwithstanding  as  a  general  rule,  the  gift  of  interest  and 
^Mrenu" '°°    dividends  standing  by  itself  is  a  gift  of  the  corpus,  yet  if  from  the 

natui^  of  the  subject,  or  the  context  of  the  will,  it  appear  that 
the  produce  or  interest  of  the  fund  was  only  intended  for  the 
legatee,  the  gift  of  the  interest  will  not  pass  the  principal  (J), 

Thus  in  Hamilton  v.  Lloyd  (k),  the  testatrix  having  a  mortgage 
for  4,000/.  upon  the  estate,  of  which  the  defendant  her  broths 
was  tenant  for  life,  and  having  also  his  bond  for  120/.  arrears  of 
interest  upon  that  mortgage,  bequeathed  thus :  *'  I  give  to  my 
brother  Lloyd,  the  arrears  of  my  mortgage  upon  his  estate ;  like- 
wise a  bond  from  him  in  my  possession,  to  be  delivered  to  him." 
The  question  was,  whether  these  words  included  the  principal 
money  dufe  upon  the  mortgage ;  and  Ix>rd  Loughborauyh  decided 
in  the  negative,  conceiving  diat  the  intention  of  the  testatrix  to 
give  the  arrears  only  was  clearly  and  accurately  expressed. 

Again,  in  Innes  v.  Mitchell  (/),  William  Innes,  having  be- 
queathed several  annuities  and  directed  the  mode  of  payment  by 
investing  a  convenient  sum,  by  a  codicil  made  the  following 


(h)  1  Mad.  253.  Gregory   y.    Attorney     Oeneral,   3 

(0  2  Mad.  18S.  Beav.  366 ;  Thompson  ▼.  Thompson, 

(it)  See  also  Oldman  r.  Slater,  3  Sim.  8  Jur.  839. 

84,  stated  tn/ra,  sub.-div  17 ;  Benson  (j)  Cooke  v.  Bowler,  2  Keen,  54; 

v.  Whittam,  5  Sim.  22 ;  Mackworth  v.  Scott  v.  Earl  of  Scarborough,  1  Beav. 

Hincman,  2  Keen,  658 ;  Hawkins  v.  154 ;  Clowes  v.  Clowes,  9  Sim.  403. 

Hawkins,  7   Sim.   178;     Wilson  v.  (k)  2  Ves.  jun.  416. 

Moddison,  2  Y.  &  Coll.  (C),  375  ;  (/)  6  Ves.  464. 
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bequest :  **  I  give  to  Janet  Innes  2002,  a  year  for  the  use  of  her-  ConstructioD  of 
self  and  children,  which  annuiQr  is  to  be  paid  out  of  my  general  ^jtte»*«e«n«- 
effects,  until  it  be  convenient  to  my  executrix  and  executors  to  —^ — T-^~r 

'  ''  Of  words  and 


invest  5,000^  in  the  funds  in  lieu  thereof  for  her  and  their  use,  phn 
and  to  the  longest  liver  of  her  and  her  children,  subject  to  interest. 
an  equal  dividon  of  the  interest,  while  more  than  one  of  them 
alive."  The  question  was,  whether  the  principal  or  interest 
only  of  5,000/.  was  given  by  the  codicil;  and  Sir  IVUliam  Grants 
M.  R.,  observing  upon  the  difficulty  of  forming  any  decisive 
opinion  upon  a  codicil  so  obscurely  penned,  expressed  his  opinion 
to  be,  that  the  testator  intended  to  give  an  annuity  only,  to  be 
divided  among  the  legatees,  until  there  was  one  survivor;  and 
then,  that  such  siurvivor  was  to  receive  the  whole  interest  (m). 

In  the  case  of  Lewis  v.  Lewis  (n),  cited  by  Sir  William  GraiU^ 
M.  R.,  in  his  decision  in  the  case  next  stated,  TTiamas  Lewis 
bequeathed  to  two  persons  a  sum  of  above  3,000£,  upon  trust 
to  apply  the  dividends  and  interest  to  the  maintenance  of  the 
plaintiff,  until  his  age  of  twenty-one,  and  afterwards  to  pay  the 
whole  of  the  dividends  to  him  for  life ;  and  he  authorized  the 
trustees,  at  any  time  before  the  plaintiff  should  attain  the  age  of 
twenty-six,  to  raise  any  Efum  not  ex<ieeding  600£,  and  to  apply 
and  dispose  of  the  same  towards  or  in  order  to  the  preferment 
or  advancement  in  life  of  the  plaintiff,  or  his  other  occasions,  as 
they  should  think  proper.  After  a  decree  directing  the  accounts, 
the  plaintiff,  having  attained  twenty-one,  petitioned  for  payment 
of  the  600^  as  an  absolute  bequest  to  him ;  but  Lord  Tkurhw 
directed  an  inquiry,  what  were  the  circumstances  and  situation 
of  the  petitioner,  and  whether  they  required  the  advancement 
of  any  and  what  part  of  the  sum  of  600/1  before  he  should 
attain  twenty-six :  and  the  Master  was  ordered  to  state  his  opinion 
thereon  to  the  Court. 

In  the  case  of  Robinson  v.  Cleator  {p\  wherein  the  above  case 
is  cited,  Margaret  Atkinson  by  will  directed  that  all  the  residue 
of  her  real  and  personal  estate  should  remain  in  trust  for  her 
nephew  and  godson  George  Rowland  Nicholson  and  his  heirs; 
and  that  her  trustees  should  pay  to  him  half-yearly  the  interest, 
dividends  and  annual  proceeds  thereof  during  the  term  of  his 
natural  life.     She  then  proceeded  thus:  '^At  the  same  time,  I 


(m)  See  also  Nannock  v.  Hortouy  1784,  fo.  89,  reported  in  1  Cox,  C*C. 

7  Yes.  391,  S98;  WHson  ▼.  Maddi-  162. 

Mm,  2  Yo.  &  Coll.  (C),  372,  (o)  15  Ve«.  526. 

(»)     21    Jan.    1785;    Reg.    Lib. 


uso 
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[Ch.  XXI, 


Of  words  and 
phrases. 

Interest; 


Comtniction  of  vest  a  power  in  my  trustees,  that  in  case  they  should  see  it  would 
Mlir**'  ^^"*"  be  for  his  benefit,  to  advance  him,  when  they  may  have  it  in 
their  power,  any  part  of  the  principal  of  such  residue  for  his 
advancement  in  Kfe,  that  they  will  not  withhold  from  my  said 
nephew  such  assistance  as  they  may  deem  necessary;  but  in  case 
no  part  should  be  advanced,  dien  I  direct,  that  my  said  nephew, 
leaving  lawful  issue,  that  the  said  residue  shall  be  divided,  share 
and  share  alike,  among  such  issue  as  he  may  have ;  but  in  case 
my  said  nephew  should  die,  leaving  no  lawful  issue,  then  I  direct 
the  same  to  remain  in  trust  in  like  manner  for  the  benefit  of  his 
two  brothers."  The  question  was,  what  estate  and  interest  the 
nephew  took  in  the  residue  of  the  real  and  personal  estate?  and 
Sir  William  Grant,  M.  R.,  said,  he  had  no  objection  to  make 
such  an  order  as  Lord  TTiurlaw  lied  in  the  case  he  cited  (p), 
which  was  a  confirmation  of  his  own  opinion,  that  the  bequest 
before  him  could  not  be  considered  as  absolute  property  even 
under  the  large  words  ^^or  other  occasions." 

In  Soames  v.  Martin  (q),  the  testator  directed  the  interest  of  a 
sum  of  money  to  be  applied  for  the  maintenance  and  education 
of  his  nephew,  an  infant,  but  made  no  disposition  of  the  principal, 
and  Sir  L.  Shadwelly  V.  C,  held  that  the  child  was  entitled  for 
his  life,  but  that  the  principal  was  undisposed  of.  A  similar 
decision  was  made  by  his  Honor  in  Kilvington  v.  Gray  (r). 

It  may  here  be  noticed,  tliat  a  gift  for  life  of  the  use  of  con- 
sumable articles,  is  an  absolute  gift  («). 


Bequests  of 
annuities. 


2.  In  the  preceding  subdivision  we  have  seen  that  the  cases 
establish  the  rule  of  construction,  that  a  gift  of  the  interest  or 
produce  of  a  fund,  without  limit  as  to  time,  amounts  to  a  gift  of 
the  capital ;  but  where  there  are  expressions  in  the  will  shewing 
an  intention  to  limit  the  gift  of  the  interest  as  to  time,  that  limit 
will  b^  the  measure  of  the  gifi.  There  is,  however,  a  clear  dis* 
tinction  between  the  gift  of  the  produce  of  a  fund  without  limit 
as  to  time,  and  the  gift  of  an  annuity.  An  annuity,  as  observed 
by  Lord  Cottenham,  in  Blewittv.  Robertsit),  may  be  perpetual  ft<) 
or  for  life,  or  for  any  period  of  years ;  but  in  the  ordinary  accepta- 
tion of  the  term  used,  if  it  should  be  said,  that  a  testator  had  left 
another,  an  annuity  of  100/.  per  annum,  no  doubt  would  occur  of 


(p)  See  last  case. 
(q)  10  Sim.  287. 

(r)  lb.  293 ;    see    also  Cook  v. 
Bowler^  2  Keen,  54. 


(«)  Andrew  y.  Andrew^  I  New  Oh» 
Ca.  690,  stated  supra^  277. 

(0  1  Cr.  &  Ph.  280. 

(tt)  Taylor  ▼.  Martindalef  12  Sim. 
158. 
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the  gift  being  an  annuity  for  the  life  of  the  donee.     It  is  the  gift  Construction  of 
of  an  annual  sum  of  lOOt  that  is,  of  as  many  sums  of  1001  as  the  ^*{**^**'  «^"** 
donee  lives  years,  -— — -- 

*'  ,  .  ,  ,         Of  ff  oroB  and 

In  Savery  v.  Dyer  (&),  the  gift  was  of  an  annuity  to  A,  during  phrases. 
the  life  of  J?.,  and  B.  having  survived  ji.,  the  question  was  interest 
whether  the  annuity  had  ceased,  but  Lord  Hardwiche  held  that 
it  continued  during  the  life  of  J9.,  his  Lordship  observing,  if  one 
give  by  will  an  annuity,  not  existing  before  to  ^.,  A.  shall  have 
it  for  life  only. 

In  Innes  v.  Mitchell  (tr),  the  bequest  was  of  200/.  per  annum  to 
A.  for- the  use  of  herself  and  children,  which  annuity  was  to  be 
paid  out  of  the  testator's  general  e£Pects,  until  it  was  convenient 
to  his  executors  to  invest  5,000/.  in  the  funds  in  lieu  thereof  and 
to  the  longest  liver  of  her  and  her  children,  subject  to  an  equal 
division  of  the  interest  while  more  than  one  of  them  alive.  Lord 
Eldon^  C,  upon  appeal  confirming  the  judgment  of  Sir  WiUiam 
Grants  M.  R.,  held  the  annuity  for  life  only. 

In  Blewitt  v.  Roberts  (x),  the  testator  gave  his  wife  600/.  per  annum 
for  her  life,  and  after  her  death,  the  said  annuity  equally  to  be 
divided  between  six  persons  (naming  them),  or  the  survivors  or 
survivor  of  them.  The  testator  also  gave  to  each  of  these  six  lega- 
tees 100/.  per  annum  during  their  lives  with  power  to  leave  their 
said  respective  annuities  at  their  deaths  to  any  persons  they  might 
marry,  or  any  children  they  might  leave ;  but  in  case  of  any  of 
them  dying  without  exercising  such  power,  then  to  the  survivors 
or  survivor  of  them.  Lord  Cottenkam^  C,  reversing  the  decision 
of  Sir  JL  Shadwelly  V.  C,  held,  that  the  gifts  over  of  the  annuities 
of  600iL  and  lOOL  respectively,  were  not  gifts  of  so  much  stock  in 
the  5L  per  cents,  as  would  produce  these  annuities,  but  ^fts  of 
annuities  for  the  respective  lives  only  of  the  persons  to  whom 
they  were  limited,  as  tenants  in  common.  His  Lordship  also  held 
the  words  of  survivorship  referred  to  the  death  of  the  widow,  the 
period  of  division ;  and,  consequently,  that  those  legatees  only 
who  survived  the  widow  were  entitled. 

So  in  Wilson  v.  Maddisan  (y),  the  bequest  was  of  30/.  a  year 
ftx>m  the  interest  of  the  testator's  funded  money  in  the  Bank  of 
England;  Sir  K.  Bruce,  V.  C,  held  that  the  bequest  was  not  of 
so  much  stock  as  would  produce  that  annual  sum,  but  constituted 

(r)  Amb.  139.  see  2^  Hedges  ^.  Harper^  10  Jur. 

(w)  6Ve8.  464;  9  lb.  212.  578. 

(ar)  1  Cr,  &  Ph.  280,  overruling  (y)  2  Yo.  &  Coll.  (C),  372,  and 

Tweedaley.  Tweedakf  10  Sim.  453;       Wroughton  v.   Colqtdiauny    11   Jur. 

536. 
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Construction  of  an  annual  t^harge  of  30Z.  upon  the  funded  property^  for  the  life  of 
fae^<|uests  gene,  the  legatee. 

— — 3 — T-       Notwithstanding,  however,  an  annuity  is  given  to  a  legatee 
phnues.  expressly  for  his  life,  yet  if  it  is  charged  upon  a  fund  which  fails 

Interest  during  the  life  of  tjie  annuitant,  the  annuity  will  ako  &il  with  the 

fund  upon  which  it  is  charged. 

Thus  in  Adnam  v.  Cok  (z)y  there  was  a  gift  of  a  residue  to  the 
executors  upon  trust  to  pay  the  income  to  the  widow  for  life,  sub- 
ject to  the  payment  thereout  of  an  annuity  of  107.  to  A.  for  his 
•  life.     After  the  decease  of  the  widow,  among  other  gifts,  the 

testator  directed  the  payment  of  the  dividends  of  1,000/.  stock  in 
the  31  per  cents,  to  A,  for  his  life.  Lord  Langdahy  M.  R.,  held, 
that  the  annuity  of  107.  to  A.  ceased  on  the  death  of  the  widow, 
and  that  A.  took  the  dividends  of  the  1,000£  stock  in  substi- 
tution. 

So  in  Foster  v.  Smith  (a),  real  estates  were  devised  in  trust  to 
receive  the  rents,  and  thereout  to  pay  to  the  testator's  widow  an 
annuity,  and  from  and  immediately  after  her  death,  to  convey  the 
estates  to  his  three  sisters.  For  some  years  after  the  testator^s 
death,  the  rents  of  the  estates  were  sufficient  to  pay  the  annuity, 
but  afterwards  became  insufficient,  and  at  the  widow's  death  there 
was  an  arrear  due  to  her.  Lord  Lyvdhurst^  C,  reversing  the 
decision  of  Sir  K,  Bruce^  V.  C,  (6),  held,  that  the  annuity  was 
a  charge  only  on  the  rents  which  accrued  during  the  life  of  the 
widow,  and  not  upon  the  carpus  of  the  estates  (r). 

In  the  recent  case  of  WroughUm  v.  Colquhoun(d)y  Sir  K,  Brvce, 
held  the  annuity  a  charge  upon  the  capital  of  the  estate,  in  the 
event  of  the  income  failing,  and  his  Honor  observed,  that  he 
adhered  to  his  opinion  in  Foster  v.  Smith. 

In  Darbon  v.  Richards  (e),  the  testator  bequeathed  leaseholds 
to  trustees  upon  trust  to  pay  an  annuity  of  50/.  to  A.  out  of  the 
rents,  and  accumulate  the  surplus  for  the  benefit  of  other  persons ; 
the  annuitant  survived  the  term,  and  claimed  the  annuity  out  of 
the  accumulations  of  the  surplus  rents,  but  Sir  i.  Shadwelly  V.  C, 
held  she  was  not  entitled,  for  the  annuity,  being  only  charged  on 
the  annual  rents,  failed  oh  the  expiration  of  the  lease. 

Where,  however,  the  intention  to  give  a  perpetual  annuity  is 
apparent  on  the  will,  that  intention  will,  of  course,  prevail,  as  in 


(z)  6  Beav.  353.  Andover,  3  Yo.  &  J.  360. 

(a)  1  Phil.  629.  (d)  1 1  Jur.  536. 

(b)  2  Yo.  &  G>1I.  (C),  193.  (e)  14  Law  J.,  N.  S.  (C),  344. 

(c)  See    also   Heneage  v.   Lord 
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Taylor  v.  MarHndale  {f\  where  the  testator  gvea  all  his  property  Constmetimi  of 
to  his  wife,  subject,  among  others,  to  an  annuity  of  50t  a  year  ^wertagene- 
"/br  every^  to  his  brother;  and  Sir  L,  Shadwell^  V.  C,  held  that  ^^      ^ — -  - 

,,,-,,,.  ,  .  -  Of  words  and 

upon  the  death  of  the  brother  intestate,  the  annuity  passed  not  to  phrasei. 
his  heir,  but  to  his  personal  representative,  ajthough  his  Honor  intcrett. 
admitted,  that  an  annuity,  though  personal  in  its  nature,  might  be 
granted  to  a  man  and  his  heirs  {g). 

In  Stohes  v.  Heron  (A),  on  appeal  from  the  judgment  of  Sir  E. 
Suffden,  C.  (L)  (i),  reversing  a  previous  judgment  of  Lord  Plun- 
kety  the  bequest  was  not  so  obvious.  There  the  testator  declared 
his  will  to  be,  that  whatever  he  should  die  possessed  of  or  entitled 
to,  should  produce  to  hb  wife  an  annuity  of  100£,  to  each  of  his 
daughters  lOOil  per  annurriy  for  themselves  and  their  children,  to 
his  wife's  mother,  in  addition  to  her  property,  so  much  as  would 
make  up  to  her  an  annuity  of  100/. ;  his  will  was,  that  his  wife 
and  her  mother  should  enjoy  these  annuities  for  their  lives,'and 
the  life  of  the  survivor  of  them,  so  that  the  survivor  should  pos- 
sess an  annuity  of  200/.,  to  be  after  the  decease  of  both  equally 
divided  between  his  children  W.  M.  and  J.  L.  The  House  of 
I^rds  held,  that  the  annuities  given  by  the  will  were  perpetual 
annuities.  Lord  Cottenhaniy  in  giving  his  opinion,  observed,  that 
the  annuities  were  perpetual  on  two  grounds,  first,  that  there  was 
a  gift  of  property  producing  the  amount  of  the  annuities;  and, 
secondly,  that  the  testator  dealt  with  the  annuities  as  being  in 
existence  and  operative  beyond  the  period  of  the  lives  of  those 
who  were  first  to  enjoy  them ;  and  his  Lordship  cited  FhiUpps  v. 
Chamberlaine  (j\  as  having  in  it  circumstances  of  resemblance 
with  the  principal  case.  Lord  Brougham^  in  giving  his  opinion, 
discussed  at  lai^e  the  question  doubted  by  Sir  E,  Sugden^  whether 
the  rule  in  ^/ifsca8e(A)  was  applicable  to  bequests  of  personalty, 
and  expressed  a  strong  opinion  that  the  cases  authorized  its 
application  (/). 

It  may  here  be  observed,  that  when  an  annuity  is  charged 
upon  an  estate,  which  subject  thereto  is  given  to  one  for  life  with 
remainders  over,  the  Court  of  Equity  will  not  direct  the  annuity 
to  be  raised  by  sale  or  mortgage  of  the  estate,  except  in  cases 
where  the  Court  finds  it  .necessary  to  sell  or  mortgage  the  estate 
for  payment  of  debts. 

if)  12  Sim.  158.  O)  4  Ves.  51. 

(g)  Turner  ▼.  Turner,  Amb.  782 ;  (A)  6  Rep.  17. 

Earl  of  Stafford  v.  Buckley,  2  Ves.  (/)  See  also  Robinson  v.  Hunt,  4 

g.  170.  Beav.  450;   Ashtan   v.   Adamacn,  1 

(A)  Vl  CI.  &  F.  161.  Drew.  &  W.  198. 

(i)  2  Drew.  &  W.  89. 
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These  circumstances  arose  in  Graves  v.  Hichs  (m)»  and  Sir  L. 
Shadwelli  V.  C.»  refused  the  application  from  the  annuitant  for 
sale  of  the  estate  for  payment  of  the  arrears  then  due,  observing 
that  no  case  had  been  produced  as  an  authority  for  such  a  pro- 
ceeding; and  he  expressed  his  opinion  that,  unless  the  Court 
finds  it  necessary  to  make  a  decree  for  sale  of  the  estate  for  some 
other  purpose,  there  was  no  ground  for  directing  that  the  amount 
of  the  arrears  should  be  raised  in  the  manner  proposed ;  and 
although  these  arrears  were  ascertained,  they  would  be  liable, 
very  probably,  in  the  course  of  a  succession  of  years,  to  fluctuate; 
an(l,  therefore,  all  that  could  be  done  £hen  was  to  let  the  matter 
go  on,  and  if  the  future  rents  increased,  the  arrears  would  be 
diminished,  and  might  be  ultimately  paid  (n). 

The  various  rules  adopted  by  the  Courts  in  the  construction  of 
legacies  generally,  are  equally  applicable  to  gifts  of  annuities,  as 
will  have  been  apparent  in  the  previous  parts  of  the  present  work, 
where  they  have  been  alike  the  subject  of  those  rules.  An  illus- 
tration of  this  occurs  in  the  recent  case  of  Roebuck  v.  Haberskan{o), 
where  in  the  will  of  an  illiterate  person,  the  bequest  was  of  all 
the  testator  had  in  the  world  to  A,y  he  payuig  to  B.  501,  a  year 
for  life,  and  at  her  death,  to  pay  (7.  500/.,  and  Z>.  100/.,  and  E. 
201  a  year  for  life,  and  100^  in  money  twelve  months  after  the 
testator's  death.  Sir  K.  Bruce,  V.  C,  held,  that  as  the  legacy  of 
lOOL  to  D.  was  a  postponed  legacy,  he  must  read  the  annuity  of 
20/.  to  JE.  also  postponed  until  after  the  death  of  B. 


3.  Bequest  of  3.  In  connection  with  the  class  of  cases  noticed  in  the  second 
not  carry  ar-  Subdivision  {00)  of  the  present  subnaection,  we  may  add  two,  which 
rears  of  interest,  jj^^^y  j^  considered  as  the  converse;  and  which  decide  that  the 
b()quest  of  so  much  money  due  upon  a  ^particular  security  will 
pass  the  principal  only,  and  no  part  of  the  interest  which  may  be 
owing  at  the  testator's  death,  or  at  the  period  when  the  will  was 
made. 

Thus  in  Roberts  v.  Kuffin  {p\  Owen  Roberts  bequeathed  to  his 
son  T.  Roberts  200/1,  secured  by  a  mortgage  upon  the  estate  of 
ilf.,  and  all  the  messuages,  lands,  and  tenements  for  securing 
the  same.  Lord  Hardwicke  decided  that  the  principal  only 
of  the  mortgage  passed,  and  not  the  interest,  either  from  the 
execution  of  the  will,  or  the  death  of  the  testator,  or  any  other 
time :  his  Lordship  said,  that  if  a  man  gave  300/.  due  on  bond. 


(m)  Vl  Sim.  551, 
(n)  See   sect,   ix.,   sub-sect,   in., 
sub.-dlv.  4,  supra,  1480. 


(o)  lOJur.  279. 
(00)  Supra,  1480. 
(/))  2  Atk.  1 12. 
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that  did  not  carry  the  interest  incurred  in  his  lifetime,  because  it. Construction  of 
was  quite  doubtful  what  it  might  amount  unto,  from  the  uncer-  Jj^^"®***  ^*"®" 
tainty  of  the  life  of  the  testator:  and  the  rule  of  construction  was,  -— — ; 

•^  ,  J      •       •  Of  words  and 

that  where  there  was  a  devise  in  express  words,  the  subsequent  phrases, 
general  words  *  should*  not  extend  it  further,  than   the  natural 
meaning  of  the  preceding  ones. 

So  in  the  case  of  Harvey  v.  Cooke  (9),  it  was  held  upon  the 
general  construction  of  the  will  that  the  bequest  of  *^  principal 
monies"  did  not  carry  the  accumulations  of  interest  which  had 
been  directed  by  the  testator. 

But  in  Woodheadv.  Marriott  {r)^  where  the  testator  bequeathed  Seeus,  if  con- 
the  interest  of  a  fund  for  the  support  of  his  sister  for  life,  and  JJ^^""*"" 
directed  the  unapplied  dividends  should  accumulate  for  the 
benefit  of  the  persons  entitled  to  the  same  after  her  death :  and 
after  her  death  he  gave  portions  of  the  fund  to  particular  legatees, 
and  tlie  remainder  to  /.  H.  Lord  Broughanty  C,  confirming  the 
judgment  of  Sir  John  Leachy  M.  R.,  held,  upon  the  general  con- 
struction, that  not  only  the  remainder  of  the  principal,  but  the 
accumulations,  passed  to  /.  H. 

4.  A  trust  by  will  to  raise  a  sum  of  money  out  of  rents  and  4.  A  charge 
prqfitSy  is  not  a  charge  to  be  raised  out  of  the  corpus  of  the  estate.  &^°no*ra^  ' 

In  Heneage  v.  Lord  Andover  (s)y  the  trusts  of  a  term  of  500  *We  out  of 
years  were,  that  the  trustees  should  out  of  the  rents  and  profits, 
pay  certain  annuities ;  and  out  of  the  residue  raise  such  sums  of 
money  (not  exceeding  8,000^  in  the  whole),  as  should  be  sufficient 
to  pay  the  debts  of  the  testatrix  or  her  husband ;  and,  subject 
thereto,  to  pay  the  rents  and  profits  to  the  persons  for  the  time 
being  entitled  to  the  reversion  expectant  on  the  term.  It  was 
decided  that  the  charge  for  debts  should  not  be  raised  out  of  the 
corpus  of  the  estate,  but  out  of  rents  and  profits  only.  Though 
in  favour  of  creditors  the  Court  considers  a  devise  for  payment  of 
debts  out  of  rents  and  profits  equivalent  to  a  devise  of  the  estate 
itself,  and  will  direct  the  estate  to  be  sold  for  that  purpose ;  yet 
that  has  been  in  cases  where  the  remainderman  was  tenant  in  fee 
or  in  tail,  and  therefore  liable  to  the  debts  sooner  or  later. 


6.  We  proceed  to  consider  the  import  of  the  word  "legacy."     6.  «•! 
This  word,  though  properly  applicable  to  bequests  of  personal  ^^^\ 

(<f)  4  Ru88.  34.  Wilson  v.  HaUiley,   1   Russ.  &  M. 

(r)  Coop.  C.  C.  62.  590. 

(«)  3  Yo.  &  Jcr.  360,    and    Bee 


Jjegacy** 
include 
estate  and 
annuities. 
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CoQstmction  of  estate  only,  has^  neverthelessy  been  extended  to  property  not 
bMuests  gene-  technically  within  its  import,  in  order  to  effectuate  the  intention^ 
^^   ^. — T-  so  as  to  include  real  property  and  annuities. 
phrases.  Of  the  former,  the  case  oi  Hardacre  v.  Nash  {t)  is  an  instance, 

«« Legacy."        There  Charles  5^^&1  bequeathed  to  his  son  Robert  150/L,  when 

of  age ;  and  to  his  daughter  Elizabeth  the  like  sum  when  she 
arrived  at  twenty-one^    He  then  gave  to  his  wife  all  the  remainder 
of  his  estate  and  effects  for  life ;  after  which  he  proceeded  thus : 
**  Likewise  it  is  my  will  and  pleasure,  and  I  hereby  ordain  it,  that 
at  the  decease  of  my  wife  Elizabethy  the  copyhold  estate  of  mine, 
situate  at  CockhiUy  Ratcliffe  Highwayy  shall  fall  unto  my  son 
Robert  for  his  sole  use  and  benefit;  likewise  a  freehold  estate  at 
Poplar y  &C.,  at  the  decease  of  my  wife  Elizabeth^  shall  be  given  to 
my  son  Robert  as  aforesaid;   likewise  I  ordain,  that  after  the 
decease  of  my  wife,  that  copyhold  messuage,  &c.,  situate  at 
Poplar  J  &c.  (another  house),  shall  be  given  unto  my  daughter 
Elizabeth  for  her  own  use  and  benefit  as  aforesaid;  but  in  case 
either  or  both  pf  my  children  should  die  before  the  decease  of  my 
wife,  then  those  legacies^  which  are  here  left  them,  shall  return 
unto  my  wife  Elizabeth  for  her  sole  use  and  benefit,  and  for  her 
to  dispose  of  finely,  as  she  might  think  fit."    Robert  died  in  the 
lifetime  of  the  testator's  widow,  under  age  and  without  issue^ 
leaving  his  sister  Elizabeth  his  heir-at-law.    The  widow,  upon  the 
testator  s  death,  was  admitted  to  the  premises  in  litigation ;  and 
a  question  arose,  whether,  in  the  concluding  clause  of  the  will, 
the  words  those  legacies  extended  to  the  real  estates  given  to  the 
son,  so  as  to  entitle  the  widow  to  the  remainder  in  fee;  or, 
whether  they  were   only  applicable  to  the  pecuniary  l^acies 
before  given;   and  the    Court  decided  that  they  did.     Lord 
Kenyan,  C.  J.,  in  delivering  the  opinion  of  the  Court,  observed, 
the  word  return  was  not  indeed  very  correct ;  but  it  was  not  too 
much  to  say,  that  in  this  will  itcreferred  to  part  of  that  general 
mass  before  given  to  the  wife  («). 

A  fortiori^  the  term  "  legacy"  will  be  applicable  to  an  "  anntdiyJ* 
Thus,  in  Sibley  v.  Perry  (v),  Samuel  Griffiths  bequeathed  to 
his  brother  John  Griffiths,  20L  sterling,  and  his  T/earing  ap|)are], 
and  also  an  annuity  of  50L  a  year  for  life ;  and,  after  giving  other 
legacies,  bequeathed  his  residuary  estate  in  trust,  to  be  laid  out 
in  lands  for  a  charitable  use  (which  was  void) ;  and  directed,  that 
if  any  of  the  legacies  or  bequests  before  given  or  made  by  him, 

(0  5T.  R.  716.  Burr.  268. 

(m)   And  see  Hope  ▼.  Ta^lor^  1  (»)  7  Ves,  522. 
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should  lapse  or  be  void  from  the  death  of  parties,  or  on  account  Construction  of 
of  the  Mortmain  Act,  or  for  any  other*  cause,  his  trustee  should  ^^ests  gene- 
divide  the  same  among  the  ^^ other  legatees^  in  proportion  to  the  ^,     ^a" 
several  bequests  before   made   to  them.^    The   question   was,  phrases, 
whether  the  annuitant  was  entitled  under  the  above  bequest,  to  *<  liegacy.** 
a  proportionate  share  of  the  residue ;  and  Lord  Eldon  held,  that 
the  annuitant  was  clearly  entitled ;  observing,  '^  the  rule  is,  that 
an  annuitant  will  fall  under  the  general  character  of  legatee,  unless 
there  be  something  to  shew  that  the  testator  distinguished  between 
them^  as  in  Nannock  v.  Harton{w),     In  that  case,  I  founded 
myself  upon  the  case  of  the  Duke  of  BoUorCs  will,  in  which  Lord 
Thurhw  held,  that  legacies  being  charged  upon  the  real  estate, 
annuities  were  charged  upon  the  real  estate,  as  legacies." 

In  the  following  case  of  Nannock  v.  Horton^  referred  to  by 
Lord  £'2io7t,  we  find,  that,  notwithstanding  the»^ord  "legacy** 
will  comprehend  annuities,  yet  the  extent  of  the  meaning  will  be 
narrowed,  when  the  intention  manifestly  requires  it. 

In  that  case,  Thomas  Norman  gave  several  persons  a  mourning 
ring  each,  of  the  value  of  two  guineas;  and,  after  giving  several 
other  legacies  and  annuities,  he  declared  that  the  legacies  and 
annuities  thereinbefore  given,  should  vest  immediately  after  his 
death  in  such  of  the  legatees  and  annuitants,  as  should  survive 
him.  He  then  bequeathed  to  his  son,  Robert  Norman,  4,000iL 
and  then  gave  him  during  his  life  the  interest  and  dividends  of 
8,000/.  (by  codicil  altered  to  6,0001)  three  per  cent,  consolidated 
Bank  annuities,  and  directed  that  the  stock  should  be  invested 
in  the  names  of  his  executors,  who  after  his  son's  death  should 
transfer  6,000i  (by  codicil  altered  to  4,000/.)  part  of  the  stock 
to  such  person,  &c.  as  his  son  should  appoint,  and  pay  the 
remainder  to  and  among  the  several  persons  thereinbefore  men- 
tioned, to  whom  he  (the  testator)  had  given  ^^  legacies/*  rateably 
and  in  proportion  to  their  legacies.  The  testator  also  directed 
his  executors  to  purchase  in  their  names  the  sum  of  4,000/1  three 
per  cents.;  and,  in  the  event  of  the  death  of  two  natural  children 
of  his  late  son,  J.  Norman,  dying  under  twenty-one,  further 
directed  that  it  Ihould  be  paid  to  and  among  the  persons  therein- 
before named,  to  whom  he  had  given  legacies  (his  son  Robert 
Norman  excepted),  in  the  like  manner  as  to  the  shares  of  such 
capital  stock  of  either  of  them  dying  before  attaining  such  age 
(except  as  aforesaid).  The  testator  also  gave  the  money  to  arise 
from  the  sale  of  a  fireehold  house,  in  the  event  6i  J.  H.  Norman 


(w)  The  next  case,  7  Ves.  891. 
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Constraction  of  dying  under  twenty-one,  to  be  divided  in  a  similar  manner.   The 
fa«qae8to  gene-  r^gi^jue  Qf  ^ig  estate  and  effects  the  testator  also  bequeathed  unto 

and  among  the  several  legatees  tliMreinbefore  named,  in  proportion 

phrases.  to  their  several  legacies^  &c.  (as  before).     R.  Norman^  the  tes- 

.i  legacy.-  tator's  son,  made  a  will,  but  without  exercising  his  power.  Two 
questions  arose;  firsts  whether  the  personal  representative  of 
Mobert  Norman^  in  respect  of  his  legacy  of  4,000/1  was  entided 
to  a  share  of  the  2,000^  the  surplus  of  the  stock,  over  part  of 
which  he  had  the  power  of  disposition.  Secandlt/y  whether  the 
annuitants  and  the  specific  legatees  of  rings,  &c.  were  entitled 
to  participate  in  the  residue  with  the  general  legatees.  Lord 
£ldan  was  of  opinion  on  the  former  .question,  that  it  was  not  the 
testator^s  intention,  that  Robert  Norman  should  take  a  share  in 
the  2,000A ;  his  Lordship  thought  that  as  at  the  time  of  distri- 
bution, the  son  would  be  dead,  the  testator  appeared  to  have 
thought  he  had  so  given  that  surplus  as  to  exclude  Robert;  and 
that  that  inference  was  confirmed  by  the  subsequent  bequests, 
where  a  similar  division  was  to  take  place;  and  Robert  was 
expressly  excepted,  because  the  testator  conceived,  in  the  mode  of 
giving  those  bequests,  Robert  was  not  sufficiently  excluded. 
Upon  the  second  point,  his  Lordship  was  of  opinion,  that  the 
word  legacies  would  take  in  all  kinds  of  legatees,  and  that  the 
annuities  were  in  a  sense  legacies ;  yet,  from  the  whole  context, 
he  thought  they  were  not  intended  to  take  a  share;  and,  although 
his  Lordship  thought,  that  the  specific  legatees  were  not  intended 
to  take  any  share,  still  they  were  legatees,  and  there  was  no 
phrase  to  characterize  them,  upon  which  he  could  conjecture,  as 
he  could  upon  the  word  ^*  annuities:"  and  that  the  best  con* 
struction  was,  to  give  the  word  all  the  operation  it  would  have, 
unless  there  were  something  in  the  will  to  narrow  its  import. 
The  annuitants,  therefore,  were  excluded ;  but  the  specific  lega- 
tees were  not 

So  in  Cornfield  v.  Wyndham  (x),  upon  the  construction  of  the 
whole  will,  the  word  legacies  was  held  not  to  include  annuities. 
Sir  K.  Bruce,  V.  C,  observing  that  ^* legacies^  was  a  word  under 
which  annuities  bequeathed  might,  without  impropriety,  be 
comprised.  It  had  fiuniiiarly  and  colloquially  a  more  restricted 
meaning.  It  might  receive,  according  to  circumstances,  either 
the  more  general  or  the  more  restricted  sense. 

lands  ^c™  will       ^*  ^^  ^^^^  Consider  whether  leasehold  lands  will  pass  under 
not  carty  lease-  the  Words  "  flfl  my  lands  and  tenements." 

holds,  &c  ^ 


"^^^^  {x)  2CoU.  (C),  184. 
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It  was  resolved  by  all  the  Judges,  absente  Bichardsouy  in  the  Constrnctioii  of 
case  of  Rose  v.  Bartlett  (y) :  that  if  a  man,  having  lands  in  fee  ^^^^  ^*°*' 


Simple  and  lands  far  years,  wai  devise  all  hts  lands  and  tene-  ^«      ^      . 

L     1       1      .      y-       .       1  y  1  .•  Ml  Of  words  and 

mentSy  the  lands  tn  fee  simple  only  and  not  for  years,  will  pass  to  phraBes. 
the  devisee ;  but,  contrhy  if  the  devisor  have  only  lands  on  lease  u,  AiimyUndt, 
or  leases  for  years,  and  no  property  in  fee  simple ;  for  if  the  lease-  **•** 
hold  lands  were  not  allowed  to  passj  the  will  would  have  no  effect 
and  be  void.  This  general  rule  has  been  acted  upon  and  acknow- 
ledged in  several  instances,  as  will  appear  from  the  cases  cited 
below  (^) ;  and,  although  it  appears  to  have  been  misunderstood 
and  disapproved  by  some  modern  Judges,  who  have  been  anxious 
to  lay  hold  of  any  expression  in  the  will,  to  exclude  its  operation, 
it  is  now  well  established;  and  the  following  cases,  with  the  ex- 
ception perhaps  of  Pistol  v.  Richardson,  form  exceptions. 

In  Addis  v.  Clement  (z),  Thomas  Addis,  being  seised  in  fee 
simple  of  some  estates,  and  possessed  of  a  lease  for  years,  held 
of  the  church  of  Hereford,  of  other  lands  in  D.  all  in  the  pos- 
session of  A,  and  B.  at  certain  rents;  and  it  being  difficult  to 
distinguish  the  fieehold  from  the  leasehold,  in  consequence  of 
the  long  unity  of  possession,  devised  all  his  messuages,  lands 
and  tenements,  in  the  parish  of  27.,  which  he  then  stood  seised 
or  possessed  of,  or  any  toays  interested  in,  and  which  were  in  the 
possession  of  A.  and  J?.  unto  his  wife  for  life,  with  remainder 
to  his  brother  and  the  heirs  of  his  body,  if  then  living;  with 
other  remainders  not  properly  applicable  to  the  settlement  of 
leasehold  property.  The  question  was,  whether  the  leaseholds 
passed:  and  Lord  King  held  that  they  did;  observing,  that  the 
words  **  possessed  of  or  interested  in,**  properly  referred  to  lease- 
hold estates;  and  he  distinguished  the  case  from  Rose  and 
Bartlett,  in  which  those  words  were  not  to  be  found ;  that  the 
leasehold  being  always  renewable,  the  lessee  (the  testator)  con- 
sidered himself  as  having  a  perpetual  estate  in  the  lands,  or  a 
kind  of  inheritance. 

The  case  of  Pistol  v.  Richardson  (a),  next  stated,  which  re- 
ceived a  contrary  decision  by  Lord  Manf/ield,  is  so  extremely 
like  the  last,  that  if  it  were  not  from  the  circumstance  of  the  great 
reluctance  with  which  Lord  Mas^field  determined  that  the  lease- 

(y)  Cro.  Car.  292.  Pul.  315,  S.  C.  ;  5  Yes.  476. 

(yy)   Day  v.  7*1^,    1   P.  Wms.  (z)    2    P.  Wms,  455;    see  also 

286 ;    Davis  v.   Qibhsy    3   lb.  26 ;  Hobsm  v.  Blackburn,  1  Mjl.  &  K. 

KnoUford  v.  Gardiner,  2  Atk.  450 ;  571. 

Chapman  v.  Hart,  1  Yea.  sen.  271 ;  (a)  2  P.  Wms.  459,  in  note  to  the 

Thompson  y.  Ladj  Lawley^  2  Bos.  &  preceding  case. 
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Construction  of  holds  did  Tiot  pass,  and  the  case  of  Addis  v.  dement  not  having 

I": 


benefits  gene-  jjggjj  cited,  it  should  Seem  the  latter  case  must  have  been  con- 


siderablj  shaken.     Subsequent  decisions,  however,  as  will  appear 

phrases.  ^^  ^^  ensuing  pages,  have  followed  Addis  and  Clement^  not  con- 

'^  All  my  lands,  sidering  themselves  bound  by  Jiose  v.  Bartletty  except^where  the 
*«•"  words  of  the  devise  w^ere  precisely  the  same. 

In  Pistol  V.  Richardson^  the  testator  being  seised  of  freehold 
estates  of  considerable  annual  value,  and  being  also  possessed  of 
two  farms  held  under  leases  for  a  term  of  one  thousand  years 
each,  gave,  devised  and  bequeathed  all  his  manors,  advowson, 
&c.,  and  all  his  messuages,  lands,  tenements  and  hereditaments 
whatsoever  and  wheresoever,  wLich  he  was  seised  of  or  interested 
in  or  entitled  to,  lying  and  being  within  the  several  counties  of 
iVI,  C  JV.  and  F,  to  his  son  for  life,  with  impeachment  for  wilful 
waste,  with  remainders  to  the  heirs  of  his  body.  The  case  was 
twice  argued  in  the  King's  Bench,  and  the  Court,  upon  con^- 
deration,  and  with  some  reluctance,  determined  that  the  leaseholds 
did  not  pass ;  Lord  Mansfield  observing,  that  although  the  words 
of  the  devise  were  very  comprehensive,  yet  a  system  of  l^^l 
construction  had  been  established  by  former  cases,  (especially 
Rose  V.  Bartlett  and  Davis  v.  Gibbs)y  which  precluded  them  from 
considering  the  intention  of  the  testator  on  the  words  of  the 
devise,  as  they  otherwise  might  have  done,  and  bound  them  in 
their  decision. 

It  may  be  strongly  inferred  that  the  decision  of  the  Court  in 
the  last  case  would  have  been  the  other  way,  had  a  single 
authority  been  adduced  in  support  of  the  better  judgment  of  the 
'  Court ;  and  it  is  to  be  regretted  that  the  case  of  Addis  v.  Clement 
was  not  cited,  as  it  would  have  removed  the  difficulty  which  the 
Court  felt  from  the  established  rule  of  construction. 

The  case  of  Addis  v.  Clement  is  confirmed  by  that  of  Sir  James 
Lawther  v.  Lord  Charles  Cavendish  (A).  There  Sir  James  Lowiher 
having  estates  of  inheritance  and  leaseholds  in  Cumberland, 
devised  thus :  *^  I  give  all  my  manors,  lands,  tenements,  mines  of 
coal  and  lead,  rents  and  hereditaments  whatsoever  in  Cumberland 
to  /.  Lowiher  (the  plaintiff)  in  taiL  And  whereas  I  am  owner 
of  several  burgage  tenures  in  Cochersmouth,  it  is  my  will,  that 
they  shall  not  be  entailed,  as  I  have  done  my  other  estates  in 
Cumberland;  and  therefore  I  devise  them  to  Sir  WilUam  Lowiher 
and  his  heirs;"  and  the  testator  appointed  Sir  JVtUiam  executor 
and  residuary  legatee.     The  question  was  whether  the  leaseholds 


(6)  Amb.  356. 
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passed   to  /•   Lowther;   and  Lord  Keeper  Henley  determined  Construction  o^ 
that  they  did :  observing,  with  reference  to  the  rule  in  Rase  v.  J^ff"®*^  *^*"®' 
Bartlett,  that  he  could  see  no  reason  why  the  words  "  lands  and  zr. — 1 — T 

•^  Of  woroB  and 

tenements"  should  not  include  leasehold^,  as  they  had  been  held  phraoes. 

to  do,  where  other  words  were  added;  as  in  Addis  v.  Clement^  **  au  my  lands» 

'*  lands  in  which  he  was  any  way  interested."    He  idso  remarked)  ^^*' 

that  the  words  ^*  mines  and  rents^  were  material  to  pass  the 

leaseholds,  as  it  would  be  strange  to  suppose  the  testator  to 

devise  the  profits,  without  the  lands  from  which  they  flowed^ 

The  decree  was  affirmed  in  D.  P.  (c). 

Again  in  Thimer  v.  Husler  (d)y  the  testator  being  seised  of 
tithes  in  fee,  and  possessed  of  leases  of  tithes  perpetually  renewable 
without  fine,  devised  all  his  lands,  tenements,  tithes,  &c  to  the 
defeij^nt;  who  being  in  possession,  a  bill  was  filed  by  the 
personal  vepresentativ^  claiming  the  leasehold  tithes,  insisting 
that  the  freehold  tithes  only  passed ;  but  Eyrey  Baron,  dismissed 
the  bill,  observing,  that  he  did  not  mean  to  deny  the  authority  of 
Rose  V.  Bartlett;  but  he  could  not  build  upon  it,  and  take  the 
construction  for  tithes  in  the  principal  case,  which  was  there 
applied  to  lands;  and  that  the  case  of  Addis  v.  Clement  was  , 
aigued  from  the  intent ;  that  the  limitations  in  the  principal  case 
were  fit  for  an  inheritance,  but  that  it  was  to  be  inferred  thence 
that  the  power  of  renewal  had  made  the  testator  forget  he  had 
not  the  inheritance  («). 

So  also  in  Leme  v.  JSarl  of  Stanhope  (f\  Henry  Bosville^  being 
seised  and  possessed  among  other  hereditaments,  of  a  farm  partly 
freehold  and  partly  renewable  leasehold  in  the  parish  of  Buck^ 
hmd  and  Buckland  Dane  in  Kent,  the  whole  of  which  he  had 
leased  to  J.  Smith  for  twenty-one  years  as  one  entire  farm>  at  the 
yearly  rent  of  70i  reserved  to  H.  Bosmlle  and  his  heirs,  and 
which  had  immemorially  been  let  as  one  entire  &rm,  devised  all 
his  manors,  messuages,  or  tenements,  houses,  ^nn5,  lands,  wood'- 
lands,  hereditaments,  and  real  estate  whatsoever  and  wheresoever, 
unto  Richard  Bettinsan,  and  his  assigns,  sans  waste,  with  re^ 
mainders  to  trustees  to  preserve,  and  to  the  first  and  other  sons 
of  R,  Bettinson  in  tail  general  successively,  with  similar  remainders 
over  to  WxBiam  Lane  and  his  first  and  other  sons  in  tail  (who 
died  without  issue  in  the  lifetime  of  iZ.  Bettinson) ;  with  remain* 


(c)  See  Lord  JSldon^s  obseryations  (e)  See  Lord  EldoiCn  remarkg  on 

on  this  case  in  Thompson  v.  Lady  this  case,  Thompson  v.  Ladj  Lawley, 
Laidey,  2  Boe.  &  Pul.  315.  2  Bos.  &  Pol.  316. 

(rf)  1  Bt«.  C.  C.  79.  (/)  6  T.  R.  346. 

VOL.  U.  N  N 
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Construction  of  ders  ovet  to  the  plaintiff  Thomas  Lane  for  life,  with  divers 
bequests  gene-  remainders  over.  The  testator  bequeathed  the  residue  of  his 
->.—  — ; r  personal  estate  to  B.  Bettinsan,  whom  he  appointed  sole  executor. 

Of  words  and     ^,  ^         ,  ,     j       i_     t>     o  .^.  I       j   •   . 

phrases.  After  the  testators  death,  ic.  Bettmson  entered  into  possession, 

'*  All  my  lands,  and  let  the  &nn  in  question  as  one  farm,  at  an  entire  rent 
^^*''  reserved  to  him  and  his  heirs.     Upon  his  death,  without  issue 

and  intestate,  administration  was  granted  to  his  only  sister  Helen 
BettinsoTiy  who  died  leaving  a  will  and  codicils,  by  which  she 
appointed  the  defendants  Lord  Amherst^  M,  Lambert,  and  Earl 
Stanhope  her  executors :  the  two  first  of  whom  alone  proved,  and 
procured  letters  de  bonis  non  of  B.  Bettinson,  and  administration 
of  the  effects  of  the  testator  Henry  Bosville  unadministered  by 
B.  Bettinson.     Upon  the  death  of  A  Bettinson,   T.  Lane  (the 
plaintiff)   became  entitled  to  an  estate  for  life  in  the  estates 
devised  by  the  will  of  H.  Bosvilk.     The  'defendants,  Us  personal 
representatives  of  B.  Bettinson,  claimed  the  leasehold  part  of  the 
farm  at  Buckland  and  Buckland  Dane,  as  constituting  part  of 
the  personal  estate  of  iZ.  Bettinson,  the  residuary  legatee  of  the 
testator  Henry  Bosville,     The  plaintiff  claimed  the  leasehold  as 
well  as  the  freehold  part  of  the  farm  under  the  will;   and  the 
question  was,  whether  the  word  *^farms^  included  botL     Lord 
Kenyon,  C.  J.,  determined  in  the  affirmative ;  admitting  that  the 
limitations  were  inapplicable  to  personal  estate;   but  that  that 
was  not  sufficient  to  preclude  the  idea  that  the  testator  intended 
the  leaseholds  should  pass.    His  Lordship  said  he  did  not  wonder 
that  the  Court  determined  the  case  of  Pistol  v.  Bichardson  (g), 
with  reluctance ;   and  he  lamented   Addis  v.  Clement  was  not 
cited.     With  reference   to   the   case  before  him,  his  Lordship 
observed,  that  the  word  ^^farm^  meant,  that  which  was  held  by 
a  person  who  stood  in  the  relation  of  tenant  to  a  landlord,  and 
that  the  extrinsic  circumstances  weighed  strongly  in  the  present 
case;  and,  considering  the  residuary  clause  which  enumerated 
only  personal  chattels,  and  that  the  testator  did  not  intend  to  die 
intestate  as  to  any  part  of  his  property,  he  thought  the  construc- 
tion the  family  had  put  upon  the  whole  will  was  the  true  one. 

The  preceding  case  furnishes  strong  evidence  of  intention  that 
the  leasehold  should  pass  with  the  freehold.  They  had  been 
immemorially  blended ;  the  rent  had  been  reserved  to  the  lessor 
and  his  heirs;  from  which  it  may  be  inferred,  the  testator  con- 
ceived the  whole  as  his  inheritance.  The  premises  were  held 
with  a  right  of  renewal.     The  first  taker  of  the  real  estate  was 


(g)  Supra,  p.  428,  1490. 
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also  the  residuary  legatee  of  the  leasehold  estate.     If,  therefore.  Construction  of 
the  testator  did  not  intend  the  freehold  and  leasehold  should  go  ^»*«»*»  &«"®- 
together,  he  must  have  had  this  special  intent  that  the  first  taker  ^^       — -j- 

1-      ij  i_  r      i>i*    •       f      n      1    1 1  111       Of  words  and 

sDould  nave  an  estate  for  hfe  m  the  freehold  part,  and  under  the  phrases. 
residuary  clause  an  absolute  interest  in  the  leasehold,  which,  "All  my  lands, 
upon  the  death  of  the  first  taker,  might  give  rise  to  a  separation  ^''* 
of  the  different  parts  of  a  farm  stated  to  be  incapable  of  being 
distinguished.     Added  to  the  above  reasons,  the  circumstance  of 
their  being  devised  as  one  entire  farm  seems  conclusive. 

To  the  preceding,  the  recent  case  of  Goodman  v.  Edwards  (A), 
may  be  added  as  an  instance  in  vrhich  the  Court  considered  the 
intention  apparent,  that  leasehold  property,  blended  with  the 
freehold,  should  pass  under  the  words  ^^  real  estate^  The  testator, 
among  other  freehold  estates,  devised  all  his  several  closes  or 
inclosed  ground  of  arable  and  pasture  land  containing  by  estimation 
one  hundred  acres  or  thereabouts,  oituate  and  being  at  JSverdon, 
unto  and  to  the  use  of  his  wife  during  widowhood ;  and  after  her 
death  or  second  marriage  he  devised  ^^all  the  said  hereditaments 
and  real  estates  unto  and  to  the  use  of  his  nephew  the  pfidntiff 
and  his  heirs  for  ever,  subject  to  the  mortgage  debts  thereon.'* 
The  testator  gave  the  residue  of  his  personal  estate  to  his  wife 
absolutely.  Of  the  hundred  acres  mentioned  in  the  will,  forty 
were  leasehold ;  and  the  question  upon  the  second  marriage  of 
the  widow  was  whether  these  forty  acres  passed  under  the  devise 
over  to  the  nephew,  or  under  the  residuary  bequest  of  the  per- 
sonal estate  to  the  widow.  It  was  urged  on  behalf  of  the  widow, 
that  according  to  the  case  of  Rose  v.  Bartlett  (t),  the  leasehold 
would  not  pass,  but  Sir  John  Leajch^  M.  R.,  decided  that  upon 
the  whole  will  it  was  plain  the  testator  intended  to  pass  the  forty 
acres  under  the  description  of  *^  real  estate.*' 

In  the  case  of  Thompson  v.  LaBy  Lawley  (j)^  the  testator,  being 
seised  in  fee  of  freehold,  and  possessed  of  leasehold  estates,  devised 
his  manor  of  Wheldrake  in  the  county  of  Yorky  and  all  other  his 
manors,  messuages,  lands,  tenements  and  hereditaments,  to  trus- 
tees and  their  heirs,  to  the  uses  upon  the  trusts,  &c.  therein 
mentioned;  and  afler  limiting  his  manor  of  Wheldrake  and  other 
hereditaments  in  the  parish  of  Wheldrake  for  securing  certain 
rent-charges,  proceeded  to  limit  the  uses,  as,  to,  for  or  concerning 
the  iiid  manors,  &c.  so  charged  with  the  annuities,  *'and  as,  to, 
for  or  concerning  all  his  manors,  messuages,  lands,  tenements  and 


(K)  2  M.  &  K.  769.  (J)  2  Bos.  &  Pul.  817 ;  5  Ves. 

(0  Vhi  supra.  416. 
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Construction  of  hereditaments,  with  their  rights,  members  and  appurtenances,  in 
bequests  gene-  ^^  gj^j^  county  of  York  OT  elsewhere  in  Great  Britain,  to  the  use 
^  '  — --  of  his  first  and  other  sons  in  tail  male,"  with  divers  remainders 
phrases.  over.     Lastlj,  the  testator  bequeathed  all  his  monies,  securities 

*•  All  mv  landsi  ^^  money,  goods,  chattels  and  effects,  and  all  other  his  personal 
*c"  estate  not  thereinbefore  disposed  of  or  to  be  disposed  of  by  codicil, 

to  his  brother  Richard  Thompsoriy  and  his  sister  Lady  Lawley,  in 
equal  shares ;  and  appointed  them  executor  and  executrix  of  his 
will.  The  question  for  the  opinion  of  the  Court  was,  whether 
the  leaseholds  passed  under  the  general  devise  of  the  manors,  &c 
in  Yorkshire  or  elsewhere  in  Great  Britain.  The  Court  decided 
in  the  negative ;  being  of  opinion  that  there  was  not  in  other 
parts  of  the  will  sufficient  manifestation  of  the  testator's  intention 
that  the  leaseholds  should  pass  by  the  general  devise.  Lord 
JEldon,  C.  J.,  at  the  conclusion  of  his  elaborate  judgment,  ob- 
serves; "The  rule  (J)  in  Bose  v.  Bartiett  is  a  rule,  which  has 
been  acknowledged  for  ages,  and  upon  which  I  shall  act,  until  I 
am  informed  by  the  highest  authoritjr  that  I  am  no  longer  to 
regard  it  Till  I  shall  be  so  informed,  I  shall  substantially  r^ard 
it  in  judgment,  for  I  think  it  better  to  overrule  it  alt(^ther, 
which  I  must  not  do,  than  to  deny  to  it  its  effect  upon  grounds, 
which  do  not  completely  satisfy  my  mind  as  solid  and  safe  grounds 
of  distinction"  (A). 

We  may  here  refer  the  reader  to  the  case  of  Hoste  v.  Black- 
man  (/),  though  it  does  not  strictly  fall  within  the  present  class. 
There,  a  devise  of  "  all  and  every  my  freehold  messuages,  lands, 
tenements  and  hereditaments,"  was  held  to  be  satisfied  by  fi:^e-  * 
hold  houses  of  the  testatrix,  and  not  considered  to  be  an  appoint- 
ment, under  a  power  vested  in  her,  of  money  to  be  laid  out  in 
land. 

To  the  precedmg  cases  that  of  Dixon  v.  Dawson  (m),  stated  in 
a  former  chapter,  may  be  added,  in  which  case  the  general  words 
were  aided  by  other  parts  of  the  will  shewing  an  intention  to  pass 
the  leaseholds ;  also  }irkeU  v.  Fletcher  (n)  where  the  freehold  and 


(j)  It  may  here  be  noticed  that  real  estate.    Fitzroy  v.  Howard^  3 

the  rule  mEosey.  Bartlett,  is  applica-  Russ.  225  ;  Doe  v.  Easley,  1  Cr.,  M. 

ble  only  to  leaseholds  for  years;  since  &  R.  823. 

leaseholds  for  lives,  though  granted  (k)  See  also  Doe  v.  Zti4im,  7 

to  the    lessee   his    executors    and  Bing.  280,  per  Tindal,  C.  J. 
administrators,  are  nevertheless  free-  (/)  Madd.  &  Geld.  190. 

hold,  even  in   the  executor  taking  (m)  2  Sim.  &  Stu.  327, 337;  supra, 

them  as  special  occupant ;  and  they  Vol  I.  Chap.  IX,  s.  in.  p.  529. 
will  pass  under  a  general  devise  of         (n)  10  Sim.  299. 


Sect.  IX.]  of  Be^iiests  generally.  1495 

leaseholds  were  occupied  as  one  farm^  but  the  limitations  of  the  Construction  of 
will  were  applicable  to  freeholds  only.     In  Stone  v.  Greening  (o),  ^^^  ^®''®' 
the  testator  described  the  lands  in  the  county  of  B,  as  freehold,   — — - — 7- 
it  was  decided  that  leasehold  in  the  county  of  B.  did  not  pass,  phrases. 
The  rule  of  construction  established  by  Rose  v.  Bartletty  and  the 
subsequent  train  of  authorities  now  only  applies  to  wills  made 
before  the  1st  of  January,  1838,  for  by  the  26th  section  of  the 
1  Vict.  c.  269  a  general  devise  of  lands  in  wills  made  ^upon  or 
since  that  day,  will  include  the  testator's  leaseholds  as  well  as  his 
freeholds  unless  a  contrary  intention  appear. 

7.  We  next  consider  how  a  bequest  to  a  parish  church  is  7.  To  parish 

The  following  case  shews  that  such  a  bequest  passes  the  gift  to  to  the  inhabit, 
the  churchwardens  of  the  parish  named,  to  be  applied  in  adorning 
and  repairing  the  church,  and  not  to  the  -parson ;  the  former 
being  a  corporation  to  take  money  and  personal  estate,  the  latter 
a  corporation  only  to  hold  lands,  to  the  use  of  the  church. 

Thus,  in  Attorney  Generals.  Ruper  (/?),  the  testator  bequeathed 
500il  after  the  death  of  his  wife,  to  the  parish  church  of  St  Helens^ 
LondoUy  which  was  an  impropriation.  Upon  the  question,  whether 
the  vicar  or  stipendiary  of  the  church  should  have  the  legacy 
after  the  widow's  death,  or  whether  it  should  go  to  the  church- 
wardens, for  the  repairs  and  improvement  of  the  church:  Sir 
Joseph  JekyUy  M.  R.,  decreed  that  the  legacy  should  not  go  to  the 
vicar,  but  to  the  churchwardens,  for  the  reparations  of  the  church, 
and  the  improving  and  adorning  the  same. 

In  the  Attorney  General  v.  Vwian  (y),  the  lands  were  devised 
to  the  churchwardens,  &c.  of  a  parish  church  after  a  charge  for  a 
superstitious  use,  and  for  repairs,  &c.  of  the  estate  ^Uothe  use  of 
the  said  parish  church,  at  the  discretion  of  the  parson,  church- 
wardens, &c.  and  their  successors ;"*  and  Lord  Gifford^  M.  R., 
observed  that  primd  facie  it  was  not  a  due  application  of  the 
charity,  to  mix  up  the  rents  vnth  the  produce  of  parochial  rates, 
so  as  to  form  a  general  fund,  out  of  which  the  repairs  of  the  church 
and  other  parochial  expenses  were  defrayed. 

But  a  bequest  to  the  ^^  parish,"  without  saying  to  what  use,  has 
been  construed  a  bequest  to  the  poor  of  the  parish  (r). 


(o)  13  Sim.  390 ;  See  also  Parker  (7)  1  Russ.  226. 

▼.  Marehant,  2  Yo.  &  Coll.    (C),  (r)    West  v.  Knight,  1   Ch.  Ca. 

279.  134. 

(p)  2  P.  Wms.  125. 
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roDstruvtion  of      In  Rogers  v.  Thomas  {s\  the  bequest  was  of  *'  all  which  might 
be<^ue8ts  gene-  ^^^y^  of  my  money  to  the  inhabitants  of  21,"  and  it  was  held 

■^ — 3- — T    that  the  parties  found  by  the  Master  to  be  such  inhabitants,  were 
phrases.  entitled  to  the  residue  of  the  testatrix's  personal  estate. 


8.  Mainte- 
nance. 


9.  To  a  le^tee 
to  apprentice 
him,  &c 


8.  It  appears  from  the  case  next  stated,  that  a  legacy,  given  to 
a  mother  for  mamtenarice  of  her  children,  is  not  by  the  terms  of 
the  bequest  applicable  to  their  education. 

Thus  in  CoUier  v.  CoJUer  (^),  Sir  George  Cottier  gave  his  wife 
400iL  a  year  in  addition  to  600L  a  year,  to  which  she  was  entitled 
by  her  marriage  settlement,  ^Mn  consideration  of  the  expense  and 
care  she  will  incur  in  the  mcdrUenance  of  our  children."  There 
were  six  children,  two  sons  and  four  daughters;  and  the  question 
was  whether  the  annuity  of  400il  was  applicable  to  their  education^ 
as  well  as  support ;  and  it  was  determined  in  the  negative,  as  it 
could  not  be  presumed  the  testator  meant  to  expose  his  wife  to 
the  temptation  of  spoiling  the  boys  by  keeping  them  at  home. 

A  gift  for  maintenance  is  in  general  a  gift  for  the  life  of  the 
legatee. 

In  fTebb  v.  Kettg  (w),  Sir  L.  ShadtoeU,  V.  C,  held  that  a  gift  of 
the  rents  of  a  freehold  estate  during  the  life  of  ^.,  to  be  applied 
in  equal  shares  for  the  maintenance  of  B.  and  C,  was  an  absolute 
gift  to  B.  of  her  moiety  for  the  life  of  A.,  and  that  B.  dying  in 
^.'s  lifetime,  her  representatives  were  entitled  accordingly  to  ^.'s 
moiety  until  the  death  of  J. 

In  Soames  v.  Martin  (v),  his  Honor  decided  that  the  gift  of 
the  interest  of  a  fund  for  the  maintenance  of  A.,  was  a  gift  of  that 
interest  for  his  life,  the  principal  being  undisposed  o£ 

9.  If  a  bequest  be  to,  or  in  trust  for,  a  legatee,  to  put  him  out 
apprentice,  or  to  advance  him  in  business  or  a  profession,  it 
is  an  absolute  bequest  to  such  legatee ;  so  that,  if  he  die  before 
it  be  so  applied,  it  will  belong  to  his  executor. 

In  Nevill  v.  NeviU  (tr),  the  bequest  was  of  6001  to  the  eldest 
son  of  John  Nevill  to  be  begotten,  to  place,  him  out  apprentice. 
John  NemUy  after  the  testator's  death,  had  a  son,  who  filed  his 
bill  for  the  legacy.  It  was  objected,  that  the  legacy  being  given 
for  a  particular  purpose,  he  was  not  entitled  until  fit  to  be  placed 
out ;  but  the  legacy  was  decreed  to  be  paid. 


(s)  2  Keen,  8,  and  as  to  the 
words  *  whatever  remains  of  money,' 
see  Dmoscn  v.  Gtukoin^  lb.  14. 

(/)  3  Vcs.  33. 

(tt)  9  Sim.  469. 


(v)  10  Sim.  287;  see  also  KHmiig' 
ton  v.  Gray,  lb.  293,  et  supra,  p. 
1445,  1446. 

(it)  2  Vern.  430. 
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In  Barlow  v.  Crrant(x)f  a  legacy  of  30il  was  given  to  an  infant  Construction  of 
to  bind  him  apprentice ;  the  infant  attained  the  age  of  seven-  ^^jj"®***  ^*°^" 
teen,  and  died,  having  made  a  will  and  appointed  his  executor:  of  ,^0,^  ^^ 
and  it  was  held  a  good  disposition  of  the  legacy,  although  the  phrases. 
in&nt  died  before  he  attained  a  competent  age  to  be  placed  out 
apprentice* 

In  Cope  V.  Wibnot  (y),  the  testator  directed  his  trustees  to  pay 
any  sum,  not  exceeding  3,0002.,  for  the  advancement  of  the 
plaintiff  in  any  business,  art,  or  profession,  or  any  civil  or 
military  employment:  and  it  was  held  by  Sir  TTiomas  Sewell  to 
be  a  gift  of  the  money  in  all  events  to  the  plaintiff,  either  by 
advancement  or  in  money  (z). 

In  Laing  v.  Laing  (a),  the  testator  gave  a  sum  of  stock  to  ^., 
to  be  paid  or  transferred  to,  or  settled  upon  her  by  his  trustees 
and  executors,  by  such  deed  as  they  in  their  judgment  should 
think  most  proper,  on  her  attaining  twenty-one.  A.  married  in 
the  testator's  lifetime,  and  after  his  death  attained  twenty-one. 
The  trustees  proposed  a  settlement  upon  A.  for  her  separate  use 
for  life,  and  after  her  death  upon  her  husband  for  life,  and  then 
upon  her  children.  Sir  L,  Shadwellj  V.  C,  rejected  the  proposal 
of  the  trustees  as  not  consistent  with  the  words  of  the  will,  and 
ordered  the  fund  to  be  transferred  to  A.  for  her  separate  use  on 
her  separate  receipt 

10.  In  the  next  place  we  observe,  that  a  bequest  to  A.  for  life,  10.  To  A.  for 
apd  after  the  death  of  A,  and  J?.,  to  C,  does  not,  without  other  ^he' death  ^  A. 
evidence  of  intention,  by  itself,  give  B.  a  life  interest  by  impli-  »nd  ^.  to  a 
cation;  for  it  is  a  well  settled  rule  of  construction,  applicable  as 
well  to  real  as  personal  estate,  that  where  an  estate  or  interest  is 
created  by  implication,  it  must  be  a  necessary  impUcation. 

Thus,  in  Brown  v.  Clark  (i),  George  Hoffman  bequeathed  the 
interest  of  one  moie^  of  the  residue  of  his  personal  estate  to  his 
brother,  WilHam  Hoffman ;  and  after  the  death  of.  his  said 
brother  and  his  wife,  he  gave  the  principal  equall}'  to  be  divided 
among  WUUanC^  children.  WiOiam  died  in  the  testator's  lifetime, 
leaving  his  wife,  who  survived  the  testator;  and  the  question 
yrzB,  whether  the  wife  was,  on  that  event,  entitled  to  receive 

(x)  1  Yem.  254 ;  also  Burton  v.  on  Vested  Legacies,  sect.  vn.  sub.- 

Cooke,  5  Yes.  461.  sect.  5,  p.  646. 

(y)  Amb.  704 ;  IshenooodY,  Poyn^v  (a)  10  Sim.  315. 

5  Ves.  677.  (b)   8  Ves.  166,  or  Hoffman  v. 

(z)  See  the  cases  cited  at  the  end  Clark,  S.  C ;   see   also  Adam»  v. 

of  the  report ;  see  Vol  I.  Chap.  X.  Adcam^  1  Hare,  537. 
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Construction  of  the  interest  for  her  life  bj  necessary  implication ;   and  Lord 
bejuests  gene-  ^fo^„fcy  ^33  of  opinion  that  she  was  not ;  observing,  that  it  was 

iTp — -^ — 7-  an  absolute  ffift  to  the  husband  of  the  interest  till  the  death 

yji  words  and  " 

phrases.  of  himself  and  wife>  that  the  husband's  interest  during  her  life 

would  have  been  transmitted  to  his  executors ;  but,  as  he  died 
before  the  testator,  the  legacy  lapsed.' 

The  same  rule  holds  in  devises  of  real  estate,  with  this  excep- 
tion, that  where  the  devise  is  to  the  heir  after  the  death  of  the 
ynfe,  the  implication  is  considered  to  be  clear,  that  the  testator's 
intent  was,  that  the  heir  should  not  take  till  after  her  death  (c). 

For  cases  of  legacies  by  implication,  the  reader  is  referred  to 
the  preceding  section  7  of  this  chapter. 


cretion." 


11.  <«  At  dis-  1 1«  We  shall  here  adduce  some  instances  of  bequest  to  one  or 
more  legatees  of  legacies  at  the  discretion  of  trusteet;  or,  as  iheg 
shall  think  Jit 

In  Wainwrigkt  v.  Waterman  (d),  Arnold,  being  in  partnership 
with  Pearkes,  and  having  power  imder  the  partnership  articles 
to  nominate  a  person  to  succeed  him,  by  will  directed  his  exe- 
cutors to  carry  on  the  trade,  and  bequeathed  to  them  his  share 
of  the  capital,  with  a  power  to  dissolve  the  partnership,  or 
nominate  any  other  person  to  succeed  him  or  them.  The  testator 
by  codicil  desired,  that  if  his  executors  continued  the  trade,  and 
his  grandson  Thomas  and  John  fVainwrigkt  attained  twenty-one, 
his  executors,  or  the  survivor  of  them,  would  nominate  Thcmas 
and  John  JVainwright  partners  in  his  place;  and  the  testator 
bequeathed  to  his  grandsons  4,000il  a  piece,  payable  out  of  the 
profits  of  the  trade,  so  soon  as  they  became  partners,  but 
directed  such  legacies  to  sink  into  the  estate,  if  Thomas  and 
John  Waimorigkt  died  before  twenty-one,  or  declined  the  part- 
nership. In  another  codicil,  the  testator  expressed  himself  thus : 
*^  It  shall  be  entirely  in  the  discretion  of  my  executors,  whether 
to  appoint  Thomas  to  be  a  partner  or  not,  any  direction  in  my 
will  or  codicil  to  the  contrary  notwithstanding;  and  if  they  do 
not  think  proper  to  appoint,  the  legacy  given  to  him  to  be  void'' 
Both  grandsons,  having  attained  twenty-one,  commenced  a  suit 
in  equity  against  the  executors,  to  be  admitted  partners  from 
the  day  they  attained  twenty-one,  for  an  account  of  the  profits 


(c)  SmarthiSy,  SchoUar^  2  Freem.  Lord  Ferrers^  6  Ves.  806 ;  Dashwood 

(ed.   1826),  468;  WilHsv:  Lucas,  1  v.  Peyton,  ^r  Lord  Eldiniy  18  Ves. 

F.  Wms.  472 ;    City  of  London  v.  40,  48. 
Qanoay,  2   Vern.    572;    Upttm   v.  {d)  1  Yes.  Jun.  311. 
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from  that  period,  and  for  payment  of  their  legacies.     One  of  the  CoDstraetion  of 
executors  stated,  that  he  had  always  been  desirous  for  their  ^J9*^^  Jf^*- 
admission  in  the  partnership,  but  the  other  refused,  under  an  ^  *     — r* 
idea,  that  the  terms  of  the  will  and  codicil  were  not  compulsory,  phrases. 
But  Lord  Thurhwy  C,  was  of  opinion,  that,  as  there  was  no  *<  At  discre. 
declaration  by  the  executors,  either  before  or  at  the  time  the  *^®°'* 
grandsons  attained  twenty-one,  that  they  were  unfit  to  be  ad- 
mitted; and  there  was  a  difference  of  opinion  among  the  executors 
upon  the  subject,  the  le<7atees  were  entitled  to  tibe  relief  they 
sought  in  its  full  extent 

In  Wareham  v.  Brovm  {e\  Sir  Ardhmy  Brown  bequeathed 
40021  a  piece  to  two  of  his  sisters ;  and  to  his  third  sister  what 
his  executors  should  think  fit.  The  Court  decreed  that  the  third 
sister  should  have  400Z.  also,  if  the  estate  of  the  testator  would 
afford  it  to  place  her  upon  an  equality  with  her  other  sisters.  In 
Mr.  Raitby's  valuable  edition  of  Vemony  it  is  stated  that  the 
point  respecting  the  legacies  to  the  testator's  sisters  does  not 
appear. 

But  in  French  v.  Davidson  (/),  where  the  testator  Richard 
Shaw  directed  that  his  executors  should  pay  an  annuity  of  600/1 
to  Mrs.  Bogle  French,  ^^  unless  circumstances  should  render  it 
unnecessary,  inexpedient,  and  impracticable,"  Sir  JohnLeach^Y.  C. 
was  of  opinion,  that  by  those  words  must  be  meant,  if  circum- 
stances, in  the  opinion  of  the  executorsy  should  so  render  it;  and 
that,  if  they  had  come  to  a  conclusion,  that  circumstances  had 
rendered  the  payment  unnecessary,  inexpedient,  and  imprac- 
ticable, a  Court  of  Equity  could  not  have  controlled  their 
judgment,  unless  it  appeared  that  they  had  acted  mold  fide. 

In  Svpple  V.  Lowson  (g),  Jatte  Wright  gave  the  residue  of  her 
personal  estate  to  her  brother,  the  defendant,  in  trust  to  dispose 
thereof  unto  and  amongst  such  of  her  relations^  at  such  times,  and 
in  such  manner  and  proportions,  as  he  in  his  discretion,  should 
judge  most  proper.  Sir  Thomas  Sewell,  M.  R.,  was  of  opinion, 
that  the  defendant  had  a  discretionary  power,  and  that  the  rela- 
tions at  large  were  the  objects  of  the  testatrix*s  bounty,  and 
not  the  next  of  kin  only. 

In  Waldo  v.  Caleg  (h),  Peter  Waldo  bequeathed  the  residue  of 
his  personal  estate  to  trustees  and  executors,  upon  trust  to  pay 


(e)  2  Yem.  153;  sec  also  Lewis  (g)  Amb.  729. 

Y.  LewiSj  1  Cox,  0.  C.  162,  supra,  p.  (h)  16  Yes.  206 ;  see  also  Horde 

1479.  V.  Earl  of  Si^olk,  2  M.  &  K.  59. 

(/)  3  Mad  396. 
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of  the  interest  to  his  wife  for  life ;  enjoining  her  to  co-operate 
biM^iMsttgeoe.  ^^^^  ^  trustees  in  carrying  his  wishes  into  execution;  and 
z;; — Zi — T  directinff  her,  with   the  advice  and  assistance  of  his  trustees, 

or  words  and  ^^  ,,,.11./.  •  ..      • 

phrates.  to  laj  out  annuailj,  during  her  ufe,  one  moiety  in  promoting 

charitable  purposes,  as  well  of  a  public  as  private  nature,  and 
more  especially  in  relieving  such  distressed  persons,  either  the 
widows  or  children  of  poor  clei^men  or  otherwise,  as  his  wife 
should  judge  most  worthy  and  deserving  objects,  giving  a  pre- 
ference always  to  poor  relations.  Sir  William  Grants  M.  R., 
decided  that  the  object  was  charity  in  general,  with  a  pre- 
ference, but  not  confined  to  poor  relations :  the  distribution  to 
be  at  the  discretion  of  the  wife  with  the  advice  and  assistance, 
but  not  subject  to  the  control,  of  the  trustees  (t). 

But  where  a  residue  is  given  to  trustees  upon  trust,  to  dispose 
of  it  at  such  times  in  such  manner,  and  for  such  purposes  as  they 
shall  think  fit,  the  legacy  is  void  for  uncertainty^  and  belongs  to 
the  next  of  kin  {J). 

12.  Power  to         12.  Of  instances,  where  a  discretion  is  given  to  executors  and 

ritiet  at  ditcre-  others  to  invest  money  an  securities* 

**^^  In  Forbes  v.  Ross  (A),  the  testator  directed  his  trustees  (whom 

he  appointed  executors)  to  lay  out  and  employ  the  residue  of 
his  estates  and  efiects  in  the  purchase  of  lands,  or  upon  heritable 
or  personal  securities  at  such  rate  of  interest  as  the  said  trustees 
should  judffe  reasonable.  The  executors  lent  the  fiind  to  one  of 
themselves  on  bond  at  four  per  cent.^  when  five  per  cent  might 
have  been  made  by  heritable  or  government  securities ;  and  Lord 
Thurbw,  C,  held,  that  the  trustees  were  at  liberty,  using  their 
discretion  soundly  and  fairly  and  honestiy,  to  lend  it  to  any  body 
they  might  suppose  would  give  a  reasonable  interest  for  it,  con- 
sidering at  the  same  time  the  degree  of  responsibility  of  the 
person  to  whom  it  was  lent;  but  though  the  ;ier«ona/ security  was 
within  the  exercise  of  their  authority,  yet  that  it  was  wrongly 
exercised  in  favour  of  one  of  themselves ;  for  wherever  a  trustee 
contracted  with  himself  he  could  not  spare  himself,  and  therefore 
as  it  appeared  that  five  per  cent,  might  have  been  made,  the 
trustee  must  be  chajqged  with  interest  for  the  money  in  his  hands 
at  thdt  rate. 


(0  See  De  ManemOe  v.  Crompton^  (j)  Fowler  v.  CkarUke,  1  R.  &  M. 

I  Ves.    &   Bea.  per    Lord    Eldan^  232. 

359 ;  see  Vol.  I.  Chap.  XL  sect.  v.  div.  (K)  2  Oox,  1 13. 
2,  p.  107,  and  sect,  x,  div.  2,  p.  142. 


secu- 
rities. 
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But  it  should  seem  that  unless  personal  security  is  expressed  Conttmctioii  of 
or  clearly  implied  in  the  authority  to  the  trustees  or  executorB,  bejuertBgone- 
though  the  words  were  general  enough  to  comprehend  all  secu-  _ — ^-      - 
rities,  it  would  not  be  a  sound  exercise  of  their  discretion  to  phrases, 
invest  the  funds  in  personal  security*  DisCTetioDto" 

Thus  in  fVUkesY.  Steward  {l)y  the  will  empowered  the  executors  ^^Tff*  "* 
to  lay  out  a  legacy  in  the  funds,  ^*  or  on  such  other  good  security 
as  they  could  procure  and  think  safe^  The  executors  sw(N*e  in 
their  answer,  that  they  had  laid  out  the  l^acy  on  good  and 
suflScient  security,  but  did  not  state  what;  and  Sir  WxOiam 
Granty  M.  R.,  was  clearly  of  opinion  that  the  defendants  (the 
executors)  had  no  power  to  lay  out  the  money  upon  personal 
security;  that  it  was  like  trustees  to  sell,  who  could  not  be 
justified  in  selling  for  any  other  price  than  the  best  price  that 
could  be  got  for  the  money  {m). 

But  where  the  authority  expressly  mentions  real  or  personal 
security,  it  does  not  enable  the  trustees  to  lend  trust  money  to 
a  trader,  upon  his  bond,  by  way  of  accommodatunu 

Thus,  in  Langston  v.  OUivant  and  others  (n),  John  OWvant 
bequeathed  500/.  to  the  defendants  his  executors,  in  trust  to  place 
out  the  same  upon  real  or  personal  security  as  should  be  thought 
good  and  sufficienty  to  the  use  of  his  daughter  Betty  for  life,  and 
afterwards  to  her  children.  The  will  contained  a  clause  that  the 
trustees  should  not  be  answerable  for  any  loss  without  their 
wilful  neglect  or  default.  Upon  the  marriage  of  the  testatcHr's 
daughter  with  John  LangstoUy  the  executors  lent  him  the  500^, 
with  other  monies  of  their  own  upon  his  bond.  At  the  time  of 
his  marriage  and  of  these  loans,  there  was  evidence  of  John  Lang' 
ston  being  a  trader  in  good  credit.  He  afterwards  became  bank- 
rupt, and  a  bill  was  filed  by  the  infant  children  against  the 
trustees  to  make  them  responsible.  SirfVtlHam  Grant,  M.  R., 
was  of  opinion,  that  the  authority  given  them  did  not  extend  to 
an  accommodationy  which  was  what  had  there  taken  place.  It  was 
evident  that  the  defendants  had,  upon  the  marriage,  been  induced 
firom  relationship  to  accommodate  the  bankrupt  with  this  loan, 
which  they  had  no  power  to  do;  and  therefore  they  must  be 
responsible  for  the  loss. 


(0  Geo.  Coop.  C.  C.  6.  84,  and  the  cases  in  note  to  Harden 

(m)  See  also  Walker  ▼.  Synumdsy  y.  Parsons^  1  Eden.  150. 

3  Swans.  81,  per  Lord  Eldon  and         (n)  Geo.  Coop.  C.  O.  33. 

Adie  V.  FemQeteauj  note,  3  Swans. 
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Constraction  of      13.  Of  constructioD  of  wordfl  of  reference,  '^  in  Kke  manner,^ 
be^ueite  grene.  ^^  in  manner  aforesaidr 

— — T- — T  In  Shanley  v.  Baker  (o),  the  words  "  in  Kke  maoKner^  were  con- 
phrases,  strued  to  apply  not  to  the  quantity,  but  the  quaUty  of  the  interest 
13.  In  like  of  the  legatees  in  the  gift  referred  to. 
manner,  in  j^  ^^^  ^j^g^  Richard  Rowton  bequeathed  leasehold  houses  to 

manner  aiore*  * 

laid.  trustees,  in  trust  to  apply  the  rents  for  the  benefit  of  his  grand- 

daughter Sarah  Smithy  during  minority,  and  to  permit  her  upon 
her  attaining  twenty-one,  to  receive  the  rents  of  those  houses 
for  her  sole  and  separate  use,  and  not  to  be  subject  to  the 
debts,  &C.  of  any  husband  she  might  marry,  for  which  her  receipt 
alone  was  to  be  a  sufficient  discharge  to  the  trustees.  The  tes- 
tator also  gave  to  the  same  trustees  other  leasehold  houses,  upon 
trust  to  pay  the  rents  to  the  separate  use  of  his  daughter  Sarah 
Shanley  far  Ufe,  with  a  similar  direction  that  her  receipt  alone 
should  be  a  sufficient  discharge  to  the  trustees,  and  that  such 
rents  should  not  be  subject  to  the  debts,  &c.,  of  her  present  or 
any  future  husband ;  and  after  her  death,  in  trtist  to  apply  the 
rents  for  the  benefit  of  the  child  or  children  of  S.  Shanley,  as 
therein  mentioned;  but  if  there  should  be  no  such  child  or 
children  who  attained  twenty-one,  in  that  event  the  testator 
declared  that  the  rents  of  ihe  leasehold  premises,  devised  to 
S.  Shanley  and  her  children,  should  be  considered  as  part  of  his 
residuary  estate.  The  testator  then  bequeathed  all  his  residuary 
estate  and  effects  to  the  trustees  upon  this  special  trust ;  that  is 
to  say,  to  and  for  the  use  of  my  said  granddaughter  S.  Smith, 
and  my  daughter  &  Shanley,  to  be  divided  between  them  share 
and  share  alike,  and  to  be  paid  and  applied  in  like  manner  (or  their 
use  and  benefit,  as  I  have  directed  the  rents  and  profits  of  my 
leasehold  premises  hereinbefore  settled  upon  them;  and  my 
will  is,  that  their  receipts  for  such  their  respective  moieties  of 
such  residue  shaill  be  sufficient  discharges  for  the  same  to  my 
trustees  and  executors,  or  the  survivor  of  them.  Upon  the  ques- 
tion, whether  the  Iqjatees  Smith  and  Shanley  were  entitled  to  the 
residue  absolutely,  or  for  their  Uves  only,  Lord  Ahanley  decided 
that  the  expression  ''m  the  same  manner^*  only  meant  for  their 
separate  use,  and  not  for  the  same  interest;  and  that  that  was  a 
fair  construction,  as  both  the  bequests  were  to  the  separate  use  of 
the  legatees;  but  they  could  not  take  the  same  estate  in  the 
residue  as  5.  Shanley  took  in  her  leasehold  houses,  as  they  were 

"'  ■-»■!■■  IJII  ■  I  till. 

(o)  4  Yes.  733 ;  see  also  Gramck  v.  Drwnmardj  1  Sim.  &  St  517. 
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directed  to  sink  into  the  residue,  in  case  there  should  be  no  child  Cooitniction  of 
attaining  twenty-one.  bequetts  geno- 

In  ARbom  v.  Awdry(p\  the  words  "t»  manner  aforesaidy^  were  ^,      ^ — r- 

j  1        ^v^/  m.  ^  -^     ,      Of  words  and 

construed  to  apply  to  the  quantity  of  interest   There  Isaac  Moody  phrases. 
bequeathed  the  interest  of  his  residuary  personal  estate  to  his  in  like  manner, 
nephews  and  nieces,  sons  and  daughters  of  his  late  brothers  and  '^^  toanner 
sister,  Matthew,  David,  and  Hannah,  equally  far  their  Kves;  the 
children  of  his  said  brothers  and  sister  to  have  only  their  father's 
and  mother's  share  between  them:  and  after  the  death  of  either 
of  his  nephews  and  nieces,  he  directed  the  trustees  to  call  in  and 
pay  the  principal  unto  the  children  of  such  of  the  nephews  and 
nieces  as  should  happen  to  die,  in  equal  shares;  and  if  any  of  his 
nephews  or  nieces  should  happen  to  die  without  leaving  a  child  or 
children,  then  the  testator  declared  that  the  share  or  shares  of  him^ 
her,  or  them  so  dying,  should  go  to  and  among  the  survivors  or 
survivor  in  manner  aforesaid     Hannah  married  Ovens  and  had 
issue,  Jacob,  who  died  first  withoi^t  issue :  John,  who  died  next, 
leaving  issue  Jane  Short;  Samuel  Ovens  living  and  unmarried; 
and  Hannah  Coe  who  died  without  issue.     The  question  was, 
whether  the  assignee  of  the  purchaser  of  the  interest  of  Samuel 
Ovens  under  the  will  were  entitled  to  the  absolute  interest  in  the 
shares  accruing  to  Samuel  Ovens  by  survivorship,  or  to  an  interest 
for  life  onfyf     Lord  Mvanley,  strongly  remarking  upon   the 
impossibility  of  making  any  construction  that  might  not,  under 
circumstances,  be  contraiy  to  the  intention,  expressed  his  opinion 
that  the  testator  meant  the  children  to  take  the  surviving  share, 
under  the  same  terms  and  subject  to  the  same  restrictions  and 
limitations  as  the  original  share :  notwithstanding  he  admitted,  if 
the  surviving  child  were  to  die  without  leaving  a  child^  there 
would,  by  that  constniction,  be  an  intestacy :  and  his  Lordship 
was  of  opinion,  that  he  could  not  construe  the  words  '^  survivors 
or  survivor"  to  mean  **  others  or  other,"  so  as  to  make  them 
tenants   in  common   with   cross-remainders;    and  he  decreed 
accordingly,  that  upon  the  death*  of  •/izco^,  without  issue,  one-third 
part  of  his  fourth  of  a  third  went  to  John  for  life,  and  one  other 
third  to  Samuel  fot  life,  and  tjie  remaining  third  to  Hannah  for 
Hfe:  and  upon  the  death  of  John  leaving  issue,  his  original  share, 
together  with  the  third  share  which  devolved  upon  him  f<Mr  life 
upon  the  death  of  Jacob,  belonged  to  Jane  Short  his  only  child ; 
and  upon  the  death  of  Hannah  Coe  without  issue,  her  share, 
together-with  the  third  which  accrued  to  her  upon  JacoVa  death. 


(p)  5  Yes.  465  ;  Ross  v.  Rots,  2  Coll.  269. 
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Constniction  of  belonged  to  Samuel  for  life;  and  in  case  he  should  die  leaving 
beanesto  gene-  issue^  that  issue  would  be  entitled,  as  well  to  his  original  diare, 

■  -^ as  to  the  shares  which  survived  to  him;  and  on  the  event  of 

phrases.  bis  death  without  issue,  they  would  belong  to  the  next  of  kin  of 

I^like  manner;  ^^  testator, 

in  manner  In  French  V.  French  {q\  the  testator  gave  a  legacy  of  5,000iL 

stock  to  his  sons  in  trust  for  his  daughter  IV.9  so  as  not  to  be 
subject  to  the  debts,  acts,  or  control  of  her  husband ;  and  he  then 
gave  a  legacy  to  the  same  amount  to  his  daughter  A.  ^*  in  tnut  as 
aforesaidy^  for  the  use  of  herself  and  children.  Sir  L.  Shadwett, 
V.  C.>  held  that  the  words  **  in  trust  as  aforesaid"  clearly  meant 
that  the  income  of  tHe  fund  should  be  paid  to  A.  for  her  sepa- 
rate use. 

14.  Balance  of      14.  Of  the  construction  of  a  bequest  of  balance  of  an  account 

aocomt.  . 

current 

In  Innes  v.  Mitchell  (r),  fFHUam  Innes  bequeathed  by  codicil 
to  the  eldest  son  of  his  late  nephew  Alexander  Innes,  all  the  debt 
^ich  should  or  might  be  owing  to  the  testator  by  the  late 
J.  Crawfurdy  of  BeUfield  estate,  Jamaica,  on  the  first  day  of 
January,  1794,  whether  by  bond,  mortgage  or  open  account,  to 
the  sole  use  of  his  grand  nephew,  subject  to  certain  payments  to 
his  two  brothers.  By  another  codicil,  the  testator,  noticing  the 
above  bequest,  gave  all  the  debt  which  should  be  owing  by  the 
late  c7.  Crawfurd,  of  Bellfield  estate,  at  the  first  of  January,  1794, 
which  he  thereby  altered  to  the  first  o{  January,  1796,  subject  to 
the  payments,  &c.  The  testator  died  in  January,  1795.  On  the 
suit  instituted  by  the  grand  nephew,  two  points  were  made; 
1st,  that  the  plaintifi^  became  entided  to  the  debt  bequeathed 
to  him  upon  the  testator's  death;  2ndly,  that  if  the  Court 
should  be  of  opinion,  that  he  was  not  entitled  to  the  debt 
until  the  first  of  January,  1796,  the  executors  had  by  undue 
management  with  J.  Crawfurd's  executor,  who  was  the  brother 
of  one  of  them,  diminished  the  debt  of  the  first  o(  January,  1796, 
in  order  to  lessen  the  plaintiff's  legacy  in  finvour  of  the  residjjiary 
legatees.  The  Master^s  report  stated  that  the  amount  of  the 
debt,  according  to  the  usual  course  of  dealing,  would  have  been 
14,5 17/L  I6s.  Sd.  besides  judgments;  and  no  part  of  a  sum  of 
3,000/L  which  the  executors  carried  to  the  credit  of  the  debt  upon 
the  31st  o{  December,  1795,  would  have  been  so  carried,  had  the 
testator  lived  to  1796.  Sir  William  Grant,  M.  R.,  was  of  opinion, 

(9)  11  8im.  257.  (r)  6  Yes.  461. 
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that  the  words  of  the  fiist  codicil  created  no  doubt  as  to  the  time  Constmction  of 
at  which  the  principal  legatee  should  take  his  legacy :  the  period  ^««w  g«»e- 

at  which  it  was  intended  that  he  should  take  the  debt,  being  -— 

evidently  the  first  of  January,  1794,  which  by  the  subsequent  phmes.   *° 
codicil  was  altered  to  the  first  of  January.  1796:  and  that  that  -ir^ ; — 

•^  Balaiice  of  ac- 

was  all  that  could  be  properly  said  to  be  a  question  of  construe-  coont. 
tion.  His  Honor  decided,  that  the  consignments  made  in 
the  year  1795,  were  not  to  be  considered  as  payments,  but  that 
the  amount  of  the  debt  was  to  be  taken,  as  it  stood  Auyust,  1796, 
since  which  time  no  payments,  exclusive  of  the  consignments, 
had  been  made  to  the  credit  of  the  debt 

In  the  case  of  HiU  v.  Mason  («),  Lieutenant-Colonel  £Sll  be- 
queathed to  his  wife,  the  plaintiff,  whatever  balance  might  be  in 
the  hands  of  Messrs.  Greenwood  Sf  Co.  his  agents,  or  any  other 
agents  he  might  have  at  the  time  of  his  decease.  He  died  in 
Jamaica,  on  the  thirty-first  o{  August,  1819;  having  on  the  fifth 
of  that  month  written  to  Messrs.  Greenwood  §*  Co,  desiring  them 
to  purchase  in  his  name  a  sum  of  550£  three  per  cent,  consols. 
The  letter  reached  them  in  September,  and  in  the  following 
October,  before  the  news  of  his  death  arrived,  they  invested 
8782.  2s.  6d.  in  the  purchase  of  660L  consols.  Upon  a  bill  to 
ascertain  whether  the  plaintiff  was  entitled  to  this  sum.  Sir 
Thomas  Plumer,  M.  R.,  held  that  she  was;  being  of  opinion,  that 
unless  the  letter  were  treated  as  testamentary,  which  it  did  not 
appear  to  be,  the  sum  in  question  must  be  considered  as  forming 
part  of  the  balance  in  the  hands  of  Messrs.  Greenwood  at  the 
time  of  the  testator's  death;  since,  if  the  letter  were  a  power,  it 
was  revoked  by  his  death. 

15.  As  to  the  construction  of  the  words  **  House  lUoe  in,  and  15.  House  I 

In  Doe  V.  Collins  {t),  by  deed  of  assignment,  Merick  and 
JPiercy,  assigned  to  WUliam  Clements,  a  messuage  and  garden, 
then  in  the  occupation  of  Ckments,  and  also  the  four  messuages 
in  the  occupation  of  other  persons  therein  named;  and  also  the 
garden  plot  and  piece  of  ground  hefoace  the  house,  and  also  all 
that  the  thirty-six  feet  of  ground  in  length  firom  east  to  west,  and 
eighteen  feet  in  breadth  from  north  to  south,  whereon  the  wash- 
house  formerly  stood,  and  all  those  two  stables,  with  the  granaries  ^ 
over  the  same,  in  the  occupation  of  persons  therein  named,  for 
the  residue  of  several  terms  of  years.     Clements,  being  thus 


(«)  2  Jac,  &  Wal.  24S.  (t)  2  T.  B.  498. 
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Construction  of  possessed,  bequeathed  as  follows :  *^  To  Hannah  Clements^  I  give 
be(|ttests  gene-   ^^  honse  I  live  in  and  garden^  and  also  the  household  goods,  so 

long  as  she  lives;  and  the  house  that  TAx^  PurshouMe  lives  in, 

phrases.  f^ot  to  be  disposed  of;  to  go  to  her  children  afterwards;  and  the 

House  llivein   ^^^  tenements  below  &e  house  I  live  in."    The  testator  was  a 
and  gftrden.       master  bargeman  and  boat  builder,  and  inhabited  the  house  in 

qbestion.  He  let  out  the  four  tenements  mentioned  in  the  deed; 
bilt  occupied  the  stable  and  granaries,  and  the  gardens  to  the 
front  and  east  side  of  the  house:  a  paling  inclosed  the  stable 
jahi  and  other  premises,  except  the  coal-pen,  which  Was  on  the 
other  side  of  the  road  running  near  the  house.  The  testator  used 
the  stables  in  the  adjoining  court  yard  for  the  horses  employed 
in  his  trade;  and  the  rooms  over  the  stable  for  hay  and  straw 
lofts.  The  coal  pen  contained  usually  fifty  chaldrons  of  coals, 
wherein  were  deposited  the  coals  not  sold  out  of  his  coal  barges ; 
and  the  testator  put  the  coals  for  the  use  of  his  family,  whidi  he 
took  out  of  the  pen  by  two  or  three  bushels  at  a  time,  into  the 
wash-house  adjoining  the  house.  The  testator  had  a  yard  for 
building  boats,  about  three  hundred  yards  from  the  house,  and 
a  timber  yard  about  the  same  distance.  The  question  was, 
whether  the  granaries,  stables,  coal-sheds  and  piece  of  ground^ 
belonged  to  Hannah  Clements^  under  the  above  bequest:  it  was 
contended  that  these  premises  did  not.  fall  under  the  description 
of  house  and  garden,  as  expressed  in  the  will,  and  that  those 
parts  only  passed,  which  were  used  by  the  testator  for  domestic 
purposes :  and  a  distinction  was  taken  between  the  words 
*^  messuage"  and  '*  house,"  the  latter  importing  the  mere  place 
of  abode,  though  the  former,  without  the  words  cum  pertenentUt, 
would  pass  the  garden  and  curtilage  occupied  therewith  (u).  But 
Aihurst,  J.  discountenanced  the  distinction,  and  was  of  opinion 
that  the  testator  intended  to  give  everything  which  was  in  his 
occupation,  as  proper  and  convenient  for  the  occupation  of  his 
house:  he  thought  the  stables  were  appurtenant  to  the  house, 
as  within  the  ring-fence ;  and  though  the  difficulty  was  greater 
in  regard  to  the  coal-shed,  yet,  as  there  was  no  proof  that  it  was 
appurtenant  to  any  other  house,  and  as  the  testator  kept  coals 
therein  for  the  use  of  his  own  house,  he  considered  that  the  coal* 
shed  passed  with  the  bouse;  and  in  this  opinion,  BuUer,  J. 
concurred* 


(«)  Cro.  Elic.  89. 
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16.  Construction  of  the  word  appurtenances^  as  applied  to  a  Construction  of 
piece  of  plate^  consisting  of  several  parts.  rai?"^**  ^*"*' 

In  Hunt  V.  Berkley  (u),  a  testatrix  bequeathed  her  silver  tea  — — — — -" 
•kettle  and  lamp  with  its  appurtenances^  to  the  defendant,  who  pbrases. 
claimed    the   silver  canister,   tea-pot,  lamp,   milk-pot,   spoons,  le.  Appurte- 
strainer  and  tongs.     But  Sir  Joseph  Jekylly  M.  R.,  held,  that,  by  nance^  as 
this  word  ^^  appurtenances," '  nothing  passed  but  the  stand  or  piece  of  plate, 
frame  that  supported  the  tea-kettle. 

17.  Of  the  effect  of  the  word  item  in  bequests  of  personal  *'^«  ^*«™' 
estate. 

The  word  Heniy  which  frequently  occurs  in  testaments,  is  to 
be  construed  a  conjunctive  in  the  sense  of  ^'  and"  or  ^^  also," 
so  as  to  connect  sentences.  If  therefore,  a  testator  bequeath  a 
legacy  to  B*  payable  out  of  a  particular  fund,  or  chai^d  upon  a 
particular  estate ;  item,  a  legacy  to  C  ;  C's  legacy  as  well  as  £.'s 
will  be  a  charge  upon  the  same  property. 

Thus  in  Cheeseman  v.  Partridge  (w\  Thomas  Cheeseman  be- 
queathed thus :  ''  I  give  to  the  charity  school  of  YeoviUy  to  be 
paid  twelve  months  after  my  decease,  the  full  and  whole  sum  of 
60L  Item^  I  give  unto  the  Latin  school,  if  any  man  is  possessed 
of  it,  that  teacheth  boys,  and  is  richly  grounded  in  the  Latin 
tongue,  the  sum  of  5J1  to  be  paid  yearly  for  teaching  and 
instructing  three  boys,  Item^  I  give  to  the  poor  of  YeamU  fifty 
shillings  a  year  to  be  paid  every  Easter  after  my  decease,  out  of 
my  estate  at  Homer ^  to  be  paid  by  my  executrix.  Item^  I  give 
my  wife  Sarah  Cheesemany  that  estate  in  Homer  in  the  parish  of 
IVenty  and  also  that  at  Wandall  in  the  parish  of  Mudford^  to  her 
and  heirs  for  ever ;"  and  he  made  Sarah  executrix.  The  fund 
intended  for  the  schools  was  not  sufficient,  and  the  question  was ; 
whether  the  estate  at  Homer  was  liable  to  make  up  the  deficiency ; 
and  Lord  Hardwicke^  C,  observed,  ^*  Item  ought  to  be  construed 
a  conjunctive  in  the  sense  of  and  or  abo  (x),  to  connect  the  two 
sentences,  and  make  the  estate  at  Homer  as  much  liable  to  one 
annuity  as  the  other ;  for  item  has  never  been  construed  a  dis- 
junctive, but  is  only  made  use  of  to  distinguish  the  clauses  in  the 
will;  the  cases  of  Cole  v.  RamUnson^  1  Salk.  234.  HopeweUv, 
Aclandy  ib.  239,  are  in  point  for  this  purpose." 


(v)  Mofllej,  case  32;  »1  £q.  Ca.          (x)   For  the  effect  of  the   word 

ab.  201,  pL  1 3.  ''  aUo;'  see  Rkhards  v.  Baker,  2  Atk. 

[w)  1  Atk.  436.  B21 ;  Doe  v.  WesOey,  4  B.  &  C.  667. 
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Of  words  and 
phrases. 

«*  Item." 


Construction  of      The  word  was  80  construed  in  Castledon  v.  Turner  (y),  and 

be<|uests  gene,  ff^^  ^^  Stafford  (z> 

In  the  former  case,  the  bequest  was  this:  ''I  bequeath  my 
lands  to  my  wife  AUcia  during  her  life,  and  after  her  decease, 
I  give  the  lands  to  Margaret  Denton  niece  to  my  said  wife. 
Itemy  I  give  the  use  of  5002L  stock  for  and  during  her  natural 
life,  but  after  her  decease,  I  give,  ftc."  Lord  Hardwichey  C,  in 
deciding  that  the  wife,  and  not  the  niece,  was  entitled  to  the 
500^  for  life,  observed,  that  he  was  not  satisfied  that  the  word 
item  must  be  construed  as  independent  of  the  preceding  clause. 

In  the  latter  case  the  bequest  was,  *^  I  give  to  my  daughter 
PrisciUa  Norton  100/L  a  year  in  the  long  annuities.  Itemy  I  give 
Dr.  Stafford  (one  of  the  plaintifis)  bOL  long  annuities."  It  was 
insisted  the  testator  intended  only  to  give  Dr.  S.  501.  sterling, 
to  be  paid  out  of  the  long  annuities;  but  lA>rd  Hardwiche 
decided,  that  the  50^  legacy  was  to  be  transferred  as  annuities  (a). 

In  Oldman  v.  Slater  (i),  the  bequest  was,  "  Itemy  I  give  to  my 
wife  1,20021  a  year  during  her  life,  and  also  my  furniture  and 
house,  and  after  her  decease  to  S.  S.  and  his  heiref,  Sir  L»  Shad- 
welly  v.  C,  held  that  S.  S.  was  entitled  to  the  fund  for  payment 
of  the  annuity  as  well  as  the  house  and  furniture. 


18.  Of  fimdi 
**  assigned  or 
tnmsferrcd,** 
at  a  given 
period. 


18.  Of  the  effect  of  the  words  ^*  assigned  or  transferred,"  ¥rith 
reference  to  a  fund  transferable  at  a  given  period. 

In  the  case  of  Hooper  v.  Goodwin  (c),  the  testatrix  bequeathed, 
after  the  death  of  certain  annuitants,  a  sum  set  apart  by  the 
Court  of  Chancery  for  payment  of  them,  or  such  part  of  it  as 
should  not,  by  reason  of  their  deaths,  have  been  assigned  or 
transferred.  Upon  the  death  of  one  of  the  annuitantsf,  an  order 
was  made  by  the  Court  to  transfer  a  portion  of  the  fund  to  the 
testatrix,  who  died  before  the  transfer  was  made  :  and  it  was 
held  by  Sir  T.  Plumer,  M.  R.,  that  the  sum  which  had  been 
ordered  to  be  transferred  did  not  pass  by  the  above  bequest:  but 
must  be  considered  as  having  been  '^  assigned'*  within  the 
meaning  of  the  will. 


(y)  3  Atk.  256. 

(z)  1  Bro.  C.  C.  482. 

(a)  For  cases  of  real  estate,  see  1 
Roll.  Abr.  844 ;  1  Mod.  100 ;  Cro. 
Car.  368 ;  Yaugh.  262 ;  see  also  Doe 
▼.  Westley,  4  B.  &  C.  669.  For  the 
effect  of  the  word  ^^ further^  in  a 


devise  of  real  estate,  see  Doe  v.  Tur^ 
ner,  2  Dow.  &  Rjl.  399. 

(b)  3  Sim.  84. 

(c)  1  Jacob,  R.  375 ;  see  CoSnu 
y.  Macphersotty  2  Sim.  S7,  as  to  the 
construction  of  the  words  ^  payable 
or  divisible.* 
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19.  Of  the  effect  of  a  bequest  of  sums  due  from  G.  B,  to  the  Constructiop  of 
testatrix  at  the  time  of  her  death.  ^y"""  ^^"^- 

In  the  case  of  Collins  v.  Doyle  (rf),  the  testatrix  being  entitled  ^r~3 — T 
to  a  distributive  share  of  the  assets  of  an  intestate  to  whom,  phrases. 
at  her  death,  no  administration  had  been  taken  out,  bequeathed  igTOf  bequest 
"all  such  sums  of  money  as  should  be  owing  to  her  at  the  time  ^  !^JJJ,.^"/eiith 
of  her  decease  from  G.  B.*'     G.  B.  was  also  indebted  to  the 
estate  of  the  intestate :  and  it  was  held  by  Lord  Gifford^  M.  R.^ 
that  the  bequest  did  not  carry  her  beneficial  interest  in  a  sum 
of  money,  which  was  then  due  from  G,  B.  to  the  intestate*8 
estate. 

20.  Of  the  effect  of  a  bequest  subject  to  the  payment  of  certain  20.  Of  a  be- 

debtS.  quest  8ubj«!t  to 

payment  of 

In  Stanton  v.  Knight  (e),  a  testator  bequeathed  a  share  of  his  certain  debts. 
residuary  estate  to  a  legatee,  declaring  that  it  should  he  liable  to 
and  answerable  for  the  whole  amount  of  all  sums  due  to  the 
testator  from  the  legatee's  father.  The  legatee  insisted,  that  as 
one  of  those  debts  was  usurious,  and  not  recoverable  at  law,  the 
amount  shall  not  be  deducted  from  his  share ;  but  Sir  Antliony 
Harty  V.  C,  decided  otherwise,  being  of  opinion  that  the  testator 
considered  the  sihn  in  question  a  debt,  and  never  contemplated 
that  any  objection  Would  be  made  to  it  on  the  ground  of  usury. 

In  Walker  v.  Lodge  (/),  the  real  and  personal  estate  of  Thomas 
Walker  was  insufficient  to  pay  his  debts,  and  John  Walker^  the 
&ther  of  Thomas  Walker^  after  the  death  of  his  son,  by  a  codicil  \ 

directed  his  trustees  and  executors  to  pay  the  debts  of  his  son 
ThoTnas.  Sir  John  Leach^  M.  R.,  held  that  the  testator  intended 
only  such  of  his  son's  debts  as,  after  the  due  application  of  the 
son's  estate,  should  remain  unsatisfied. 

21.  Of  the  effect  of  a  residuary  bequest  of  personal  estate,  upon  21.  Effect  of  a 
trust  funds  impressed  with  the  character  of  real  estate.  IS^i"^  er- 

In  Hougham  v.  Sandys  (  g-),  it  was  held  by  Sir  Lancelot  Shadwell,  sonal  i»tate 
V.  C,  that  the  residuary  bequest  of  all  the  testatrix's  ready  money  ^^^^ .™' 
and  securities  for  money  in  the  public  stocks  or  funds,  debts  due  pressed  with 
to  her,  and  all  other  the  residue  of  her  personal  estate  whatsoever  ^,f  ^^j^  estate. 
of  which  she  had  power  to  dispose,  whether  vested  in  her  name 
or  in  the  names  of  trustees,  did  not  include  trust  monies  in 
trustees'  names  produced  by  sale  of  settled  estates,  and  impressed 

(d)  1  Russ.  135.  (/)  3  Ru8S.  459. 

(e)  1  Sim.  483.  (g)  2  Sim.  95,  109,  152. 

O  O  !2 
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Constmction  of  with  the  trasts  of  those  estates ;  the  general  words  of  the  residuary 
^uesu  gene,  bequest  not  being  sufficiendy  expressive  of  an  intention  to  ccmvert 
rr — — — T"  those  funds,  so  impressed  with  the  character  of  real,  into  personal 
phraseg.  estate,  and  then  to  pass  them  as  such. 

22.  Of  bequest  22.  Of  the  effect  of  a  bequest  of  residue  between  three, 
between  three,  deducting  out  of  the  share  of  one  a  debt  due  from  him  to  testatrix, 
deducting  out         Jq  Murray  v,  Samson  (A),  testatrix  directed  the  residue  of  her 

of  share  of  one  f      i.  .  i    i  .  ,  i     «  .   .  i 

a  debt  from  him  property  to  be  divided  into  three  equal  shares,  giving  one  to  the 
to  testatnz.       children  of  A.^  another  to  the  children  of  J?.,  and  the  remaining 

third  to  the  children  of  C,  ^^subtracting  from  their  share  the 
2,000i  their  father  C.  owes  me.''  Sir  L.  ShadweU,  V.  C,  held 
that  the  2)0002.  was  to  be  considered  part  of  the  residue  which  was 
to  be  divided  into  thirds,  and  that  the  2,000/.  was  to  be  taken 
into  calculation  as  part  of  the  share  of  the  children  of  C 

23.  Of  aresi-        23.  A  residuary  bequest  in  general  terms  not  an  execution  of 

dnary  bequest  .^         ^  o 

not  an  ezecu-      *  powcr. 

tionofapower       In  Lempriere  v,  Valpy{i)j  a  married  woman  havimr  power  of 

ofappomtment.  .         ^  .   •    \r     j     u        -ii  .  j  •      ■       r 

appointment  over  certain  funds  by  will,  executed  m  contormity 
with  the  power,  but  not  referring  to  it,  gave  to  her  husband  all 
her  property  which  she  might  die  possessed  ol^  or  have  in  reversion 
or  in  expectation.  Sir  Z.  ShadweUy  V.  C,  decided  that  this  was 
not  an  execution  of  the  power. 

24.  Of  the  24.  Of  the  effect  of  the  words  "the  principal  to  devolve 
principal  to       eventually  to  my  residuary  legatees." 

devoWe  even-         In  Amohl  V.  Arnold  (j\  the  testator  desired  that  A.  B.  and  C. 

tually  to  my  .  •'    .  .      .     , 

residuary  might  each  cnjoy^  during  life,  the  interest  of  8002^,  the  principal  to 

legatees."         devolve  eventually  to  his  residuary  legatees*    The  residue  lie  directed 

should  be  divided  into  three  equal  parts,  one  part  to  each  of  his 
two  brothers,  and  a  sister,  adding,  "  in  case  my  said  brothers  and 
sister  should  not  survive  me,  or  have  legal  issue  living  at  my 
death,  then  his,  her,  or  their  shares  to  devolve  in  equal  proportions 
to  the  survivors,  as  well  as  the  shares  that  may  have  been  devised 
to  such  their  issue."  The  testator's  estate  was  not  sufficient  to 
pay  the  legacies  in  full;  and  a  sum  had  been  apportioned  to 
answer  J?.'s  life  interest  in  the  legacy  of  8002L     Upon  his  death 


(A)  3  Sim.  536.  cases  on  this  head,  1  Vol.  Powers. 

(i)  5  Sim.  108;  see  also  Lov^v,  369;  Ed.  7,  and  Buxton  y.BuxUm^ 

Knight,   3    lb.   275 ;   see  also    Sir  1  Keen,  758 ;  see  1  Vict.  c.  26,  s.  27. 

Edward' Sugdm's  discussion  of  the  (/)  2  M.  &  K.  374. 
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the  question  was,  whether  the  sum  so  appropriated  should  belong  Conttraetioii  of 
to  the  residuary  legatees  in  their  individual  character,  or  whether  JjJ}"**^  **"*" 
it  formed  part  of  the  residue:   for,  if  the  latter,  it  would  be     - — — — r- 
^plicable  towards  supplying  the  deficiency  of  the  annuities  of  phrases, 
the  surviving  annuitants.     Sir  C.  Pepys^  M.  R.,  decided  that  the 
sum  in  question  formed  part  of  the  residue,  and  that  the  persons, 
whoever  they  might  be,  who  took  the  residue,  should  take  this 
sum  as  part  of  his  general  estate. 

25.  Of  the  meaning  of  the  word  "fortune**  in  reference  to  25.  Oftho 

various  funds  mentioned  in  the  will.  iitt*reicrence'u> 

In  Whyte  v.  Kearney  (A),  by  the  marriage  setdement  of  the  various  funds. 
testatrix  in  1803, 4,0002.  was  settled  (subject  to  a  power  of  appoint- 
ment which  was  never  exercised)  upon  the  children  of  the 
marriage  equally:  by  the  satne  setdement  her  real  estates  were 
charged  with  the  sum  of  8,000L  upon  trust  for  the  children  of  the 
marriage,  in  such  shares  as  she  should  appoint.  By  her  will,  she 
appointed  100/.  to  the  eldest  son  of  the  marriage,  John  Robert 
fFkyte,  and  the  remaining  7,9002.  to  the  other  children,  to  vest  in 
sons  at  twenty-one,  in  daughters  at  that  age  or  marriage.  By 
virtue  of  a  power  of  appointment  over  estates  in  the  settlement, 
she  directed  a  further  sum  to  be  raised  to  make  the  portions  which 
her  children  by  that  maniage  wonld  take  in  the  sum  of  8,000/1, 
amount  to  5,00021  a  piece ;  subject  to  these  charges  she  settled  the 
estate  upon  John  Robert  Whyte  for  life  in  strict  settlement,  with 
remainders  over.  The  testatrix  by  her  will,  in  exercise  of  her 
power  of  appointing  the  residuary  estate  of  cTizn^  Coghilly  given  to 
her  by  her  will,  appointed  small  legacies  to  all  her  children  except 
John  Robert  JFhyte,  to  whom  she  appointed  the  residue  of  the 
property  in  case  he  attained  twenty-one ;  if  he  died  under  age, 
to  her  other  sons  by  the  second  marriage,  and  if  no  such  son 
attained  twenty-one,  then  to  such  of  her  daughters  by  such  second 
marriage  as  should  attain  that  age.  By  a  codicil  in  1809,  the 
testatrix  (stating  that  she  was  then  enceinte),  by  virtue  of  all  her 
powers,  &C.,  directed  that  the  same  fortune  should  be  given  to 
such  child  or  children  of  which  she  might  be  delivered,  as  was 
given  by  her  will  to  each  of  her  daughters,  and  to  be  paid  in  such 
manner  and  form  as  in  her  will  mentioned  concerning  the  fortunes 
thereby  given  to  them :  and  she  further  directed,  that  in  case  no 
son  by  her  second  marriage  should  attain  twenty-one,  or  be 
married  previously,  that  thereupon  each  of  her  daughters  present 

(^)  3  Ru8s.  208. 
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Construction  of  and  futiirc  should  be  entitled  to  receive  for  h&c  fortune  the  sum  of 
raiur'^  ^®"*'  I0,000i,  to  be  paid  in  manner  mentioned  in  her  marriage  settle- 
Of  words  and  ™^°^  ^  ^^  ^^^  ^^^  respecting  the  fortune  of  such  daughters, 
phrases.  The  testatrix,  after  the  date  of  the  codicil,  had  two  children.    She 

died  in  1811,  leaving  her  son,  John  Robert  Whyte,  and  three 
daughters.  ITie  son  and  one  of  the  daughters  died  subsequently 
infants.  One  of  the  two  surviving  daughters,  Jane  Anne^  attained 
twenty-one ;  the  other,  Mary  Ann,  was  an  infant  when  the  bill 
was  filed  by  the  daughters.  The  bill  prayed  that  it  might  be 
declared  that  Jane  Anne,  on  attaining  twenty-one,  became  abso- 
lutely, and  that  Mary  Ann  was  presumptively  entitled  each  to  a 
fortune  of  10,000/.  lo  be  raised  out  of  the  property  comprised  in 
the  settlement  of  1803,  exclusive  of  the  interests  which  they  took 
in  the  residuary  estate  of  Jane  Coghill,  and  in  the  stock  purchased 
with  the  4,000i ;  and  Lord  Lyndhurst,  C,  decided  that  Uiey  were, 
being  of  opinion  that  the  testatrix,  when  speaking  of  the  *^  fortune" 
of  her  daughters,  only  referred  to  what  they  would  be  entitled  to 
receive  under  the  dispositions  made  by  her  own  will,  and  not 
what  they  would  receive  from  any  other  quarter. 

26.  Of  a  be*  26.  Of  a  bequest  of  monies  arising  from  the  sale  of  real  estates. 

quest  of  monies         _.  " 

arising  from  In  The  Earl  of  Newburgh  v.  Eyre  (/),  the  testator  directed  all 

totat^*  ^^^  messuages,  lands,  and  hereditaments  in  the  county  of  Leicester 

(except  a  specified  portion),  to  trustees  to  sell,  and  also  his  books 
and  live  and  dead  farming  stock  there,  and  to  apply  the  monies 
arising  therefrom  upon  the  trusts  after  mentioned:  in  a  subse- 
quent part  of  the  will  the  testator,  directing  the  application  of  the 
fund,  speaks  of  it  as  ^^the  monies  to  arise  from  the  sale  of  my 
Leicestershire  estates;"  and  Sir  John  Leach,  M.  R.,  held  that 
these  words  included  the  monies  arising  from  the  sale  of  the  books 
and  stopk,  as  well  as  fi*om  the  sale  of  the  real  estate. 

27  "Begotten^*      27,  Of  the  Construction  of  the  words  ** begotten"  and  "to  be 

and  '•  to  be  ,         ^^       „ 

begotten."         begotten. 

It  may  be  convenient  in  this  place  to  notice  the  construction  of 
the  words  "  begotten'*  and  "  to  be  begotten.'*  Lord  Cohe,  in  his 
commentary  upon  the  word  begotten,  in  the  14th  section  of  Little- 
ton{m),  speaking  of  limitations  of  estates  tail,  observes,  where  the 
word  of  lAttleton  is  engendered  or  begotten,  procreatis,  yet  if  the 
word  be  procreandis  et  quos  procreaverit,  the  estate  tail  is  good ;  and 


(/)  4  Riiss.  454 ;  scq  uUo  Bi/cun  v.  Maniony  1  E.uss.  &  My].  503. 
(m)  20  b 
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as  procreates  shall  extend  to  the  issues  begotten  afterwards,  so  Construction  of 
procreandis  shall  extend  to  the  issues  begotten  before.     This  rule  ^^e***  e^^^- 
has  been  recognised  and  adopted  in  early  and  ia  recent  cases,  in  ~    '.    , — j- 
the  construction  of  wiUs  as  well  as  deeds,  and  in  dispositions  of  phnaei. 
personalty  as  well  as  in  devises  of  real  estate. 

In  Cook  v.  Cook  (n)y  the  question  arose  upon  a  devise  to  the 
issue  of  J".  S,y  who  had  then  a  daughter  living,  and  afterwards  a 
son  was  born.  Lord  Keeper  Cotoper  observed,  although  the  devise 
is  to  the  issue  ^'b^otten,''  that  makes  no  difference:  the  words 
begotten  and  to  be  begotten  are  the  same,  as  well  upon  construe- ' 
tion  of  wills  as  settlements,  and  take  in  all  the  issue  aft^r  begotten. 

In  Hewet  v.  Ireland  (o).  Husband  and  wife  having  issue  one 
daughter,  about  ten  years  of  age,  by  settlement  made  a  provision 
for  securing  60021  in  trust  for  the  wife  for  life,  and  after  her  deaths 
upon  trust  for  such  daughter  or  daughters,  *^  as  shall  be  begotten^ 
by  the  husband  on  the  wife :  there  was  no  daughter  born  after- 
wards.    Lord  Chancellor  Parker  decided  that  the  daughter  was 

entitled. 

Again,  in  Doe  v.  HaUett  {p\  the  devise  was  to  the  use  of  B. 
the  only  surviving  son  of  A.  for  life,  and  to  his  first  and  other  sons 
in  strict  settlement:  remainder  to  the  first,  second,  and  all  and 
every  other  son  and  sons  of  A.  *^  lawfully  to  be  begotten"  in  tail 
male.  A.  had  besides  B.  a  second  son  C,  nine  years  of  age  at 
the  date  of  the  will.  B.  died  unmarried  and  without  issue.  The 
Court  of  King's  Bench  decided  that  C.  was  entitled.  Lord 
EOenborough  alluded  to  the  mistaken  description  of  B.  as  the 
only  surviving  son,  when  in  fact  there  was  another,  but  his 
judgment  does  not  appear  to  have  been  influenced  by  this 
circumstance. 

Suppose  a  testator  having  four  daughters,  A.  B.  C.  and  D.y 
gives  a  trust  fimd  equally  amongst  his  daughters,  B*  C.  and  />., 
and  "  all  and  every  other  his  daughter  or  daughters  lawfully  to 
be  begotten,^  and  there  is  nothing  more  to  be  collected  fi-om  the 
language  of  the  will,  to  shew  that  the  testator  intended  to  exclude 
his  daughter  A.  Would  A.  under  the  above  construction  of  the 
words  "to  be  begotten^  be  entitled  equally  with  her  sisters?  This 
point  has  occurred  in  practice  under  a  corresponding  devise  of 
real  estate  to  the  daughters  as  tenants  in  common  in  tail.     The 


(«)  2  Vera.  546 ;  10  Sim.  817.  (/?)  1  Mau.  &  Selw.  124 ;  see  Earl^ 

(o)  1  P.  Wms.  426;  lb.  231 ;  see  v.  Benbovo,  2  Coll.  (C),  342 ;  Sir  IL 

also    cases  temp.     Talbot,    32 ;   3  Bruce's  comments  on  the  two  pre- 

Leoo,  87.  ceding  cases  ;  ib.  351,  &c. 
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ConstrucUon  of  Editor's  opinion  is,  that  without  the  aid  of  other  expressions  in 

bequeste  gene-  ^^  ^yj^  ^^  above  rule  of  construction  would  prevail. 

— — — — —-       In  support  of  the  opinion  that  it  was  an  nnintentional  omissioD, 

phrsses.  it  may  be  urged  that  if  the  testator  intended  to  exclude  A»f  it  is 

very  improbable  he  should  leave  it  to  doubtful  construction,  and 

not  have  expressly  excepted  her  out  of  the  general  disposition  in 

favour  of  the  other  daughters,  thus  to  all  and  every  my  daughters, 

&c.,  (except  A.)     On  the  other  band  it  must  be  admitted  that 

the  maxim,  expressio  wiius  est  exclusio  itUerius  is  in  support  of  a 

different  construction. 

28.  Leffacy  28.  Effect  of  leMcv  "  to  my  beloved  wife,"  where  the  testator's 

•*  to  my  beloved  g     tf  w  ' 

wife."  she  hav.  ^f^s  who  was  living  at  the  date  of  the  will,  died,  and  he  married 

ing  died,  and     again,  leaving  bis  second  wife  surviving. 

again.  In    Garratt  v.   Niblock{q)y  it  was   decided  that   a  bequest 

"  to  my  beloved  wife,"  not  naming  her,  applied  only  to  the  wife 

living  at  the  date  of  the  will,  and  not  to  an  after  taken  wife. 
It  may  be  observed  that  such  a  question  could  not  arise  under 

the  1  Vict  c.  26,  marriage  being,  by  the  eighteenth  section,  a 

revocation  of  a  prior  wilL 

29.  Of  the  29.  Effect  of  the  words  ^^last  mentumed^  children,  in  reference 
melE^o'nJddiil-  ^  three  classes  previously  enumerated. 

dren,"in  In   Walker  V,  Moore  (r),  a  testator  bequeathed  his  residuaiy 

reference  to  __ 

three  previous    property  amongst  his  five  grandchildren,^.  B.  C.  D.  and  E.^  his 
clattes.  grandson,  W.  M's  two  children  F.  and  6r.,  and  his  niece,  K  fF.'s 

two  children  H.  and  K. ;  and  in  case  any  of  the  said  last  menr 
turned  children  shall  die  under  twenty-one  and  leave  no  issue, 
then  the  survivors  to  have  the  share  or  shares  of  himy  her,  or 
them  so  dying,  equally.  F.  bne  of  W,  MJ*b  children,  died  under 
twenty-one  without  issue,  and  the  question  was,  whether  his 
ninth  was  divisible,  and  amongst  what  survivors;  it  was  submitted 
that  it  was  not  divisible,  but  if  so,  that  the  five  first  mentioned 
legatees  could  not  participate.  Lord  LangdaUy  M.  B.,  was  of 
opinion  that  the  eight  survivors  were  entitled,  the  words  ^^last 
mentioned^  referring  to  all  the  individuals  enumerated  in  the 
preceding  residuary  disposition  of  his  property. 

30.  Of  money       30.  The  bequest  of  money  at  the  bankers,  upon  the  whole 
at  the  Bankers,  ^jj]^  constituting  a  general  bequest  of  the  residue  of  personalty. 

In  Boys  v.  Morgan  («),  the  testator  concluded  his  will  thus : 
'^  I  guess  there  will  be  found  sufficient  in  my  banker*s  hands  to 


(9)  1  Ru88.  &  M.  629.  {$)  9  Sim.  289,  aff. ;  3  M.  &  Gr. 

(r)  1  Beav.  607.  661. 


Sect,  ti.]  of  Beqtiests  generally.  1515 

discbaige  all  my  debts,  which  I  desire  A,  to  do,  and  keep  the  Constmction  of 
residue  for  her  own  use.*'     Su-  i.  ^hadweU,  V.  C,  held,  that  the  ^"^^  ^^"^ 
words  amounted  to  a  bequest  of  the  general  residue  of  the  t§s-  — — — — r- 
tator's  personal  estate,  which  judgment  was  afterwards  afiirmed  phrases. 
by  Lord  Cattenkam,  C, 

31.  Construction  of  the  words  *^  to  be  settled"  upon  the  legatee.  31.  of  tbe 
In  Yaunff  v.  Mackintosh  (t),  the  bequest  was  of  2,000/.  to  the  ]J,°[J^«*°^ 

testator's  daughter,  Janey  ^Uo  be  settled  upon  her  when  she 
married,  or  to  be  paid  to  her  on  her  attaining  the  age  of  twenty- 
one:  should  she  die  not  leaving  issue,  the  legacy  to  fall  into  the 
residue.**  The  legatee  married  after  the  testator's  death,  but 
before  she  attained  twenty-one:  there  were  no  issue  when  the 
bill  was  filed.  Sir  JL  ShadweUy  V.  C,  was  of  opinion  that  the 
meaning  of  the  testator  was,  that  if  the  legatee  married  before 
twenty-one,  the  legacy  should  be  settled :  and  his  Honor  directed 
the  fund  to  be  settled  upon  the  legatee  for  her  separate  use  for 
life,  and  afler  her  death  to  her  children  surviving  her,  as  she 
should  appoint;  in  default  of  appointment  to  the  children  equally 
to  vest  in  sons  at  twenty-one,  in  daughters  at  that  age  or  marriage : 
if  all  the  children  surviving  her  should  die  without  attaining 
a  vested  interest,  then  as  she  should  by  will  appoint;  and  in 
default  to  her  next  of  kin,  as  if  she  had  died  intestate  and  un- 
married :  but  if  no  child  should  survive  her,  the  legacy  to  form 
part  of  the  testator's  residuary  estate. 

32.  For  the  construction  of  the  word  ^^all,"  see  the  case  of  32.  «aii." 
Mohun  V.  Mohuriy  stated  in  a  former  page  (u). 

33.  For  the  construction  of  the  word  **  now,"  see  the  case  of  33.  "  Now  " 
Crossley  v.  Clares  also  stated  in  a  former  page  (v). 

34.  The  construction  of  the  expression  ^^from"  a  given  day.      34^  « ihom**  a 
In  Goi^t  V.  Laumdes  (tv\  the  testator  directed  the  income  of  P^cn  day. 

his  property  to  be  accumulated  for  the  term  of  twenty-one  years 
from  his  death,  the  testator  died  on  the  6th  of  January,  1820. 
Sir  L.  ShadweUf  V.  C,  held,  that  in  the  computation  of  the  term, 
the  day  of  the  death  was  to  be  excluded,  and  consequently  that 
the  dividends  on  the  stock  which  became  due  on  the  5th  of 
January  J  1841,  were  subject  to  the  trust  for  accumulation. 


{t)  13  Sim.  44^.  Rkhardsony  T.  Jones,  99 ;   Bla.  R. 

(u)  P.  1437.  1012. 

(r)  P.    136,    and    see    James   v.  (?«')  U  Sim.  435. 


'p-'tr, 


fit 
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Conttractkm  of      35.  On  the  construction  of  the  words^/otin^  and  joint  natural 
^uotu  geoe.  g^,^  ^^^  Totwifcy  V.  BoUoH  (x),  and  iRniitt  v.  Oakes{y\  stated  in 

Ofword.«id    a  former  page  (z). 

phrases.  In  Hotton  v.  jPtTtcA  (a),  a  bequest  to  ^.  and  B.  of  the  sum 

35.  "Joint  and  of  2521  per  annum  each  for  the  term  of  their  'natural  lives,'  or  the 
iif'es. "  ^^^^  ^^  ^^  longest  liver  of  them,  for  their  or  her  own  absolute  use 

and  benefit     Lord  Lanffdale,  M.  R.,  held,  that  on  the  death 

of  ^.,  her  annuity  survived  to  jB,  for  life. 

f     -^      36.  *'Holj  36.  On  the  construction  of  the  expression,  'holy  orders.' 

•  orden."  j^^  ^^  ^^^^  ^f  ^  Attorney  General  v.  Glasgow  College  {b\  Sir 

'.    'f  .  '  '  '  JT.  Bruce,  V.  C,  held,  that  in  the  will  of  a  member  of  the 

(  ^'    .'  '     ^  established  Church  of  England,  or  of  the  episcopal  established 

^    .  '"'  '  '    Church  of  Scotlandy  made  in  1677,  and  republished  in  1679,  in 

,     .,  ^     '  ' .    .     which  year  the  testator  died,  the  expression  'holy  orders'  meant 

[    ^    '  "'  '     * '     holy  orders  by  episcopal  ordination. 

37.  "To be  37.  Of  the  effect  of  the  words,  "to  be  disposed  of  in  a  due 

^^P^^iS*  course  of  administration." 

due  course  oi 

administra-  In  Scott  V.  Moore  (c),  the  bequest  was  of  19,000/.  consols  to 

trustees,  in  trust  for  E.  B,  for  life,  and  after  her  death  for  her 
children ;  and,  in  case  she  should  die  without  leaving  a  child, 
he  directed  that  the  trust  fund  "should  be  considered  as  part 
of  his  personal  estate,  and  be  disposed  of  in  a  due  course  of 
administration ;"  and  he  gave  the  residue  of  his  effects  to  E.  B., 
her  executors  and  administrators  for  her  and  their  own  use  and 
benefit,  she  and  they  paying  thereout  all  such  debts  and  sums 
of  money  as  should  be  jusdy  owing  from  him  at  his  decease, 
with  the  expenses  of  his  funeral,  the  charges  of  proving  and ' 
establishing  his  will,  and  other  incidental  expenses;  and  he 
appointed  E.  B.  his  executrix.  E.  B.  survived  the  testator, 
and  died  without  leaving  a  child.  The  fund  was  claimed  by  the 
testator's  widow  and  next  of  kin,  and  the  representatives  of  jE*.  B, 
Sir  Z.  Shadtoelly'Y.  C,  held,  that  it  was  not  undisposed  of,  but 
formed  part  of  the  residue  of  the  testator's  estate,  and  belonged, 
as  such,  to  E.  B.^s  estate :  his  Honor  interpreted  the  language 
of  the  bequest  to  mean,  that  the  fiind,  in  the  event  which  had 
happened,  was  to  be  applied  in  payment  of  the  debts  and  sums 
of  money  justly  owing  firom  the  testator  at  his  decease,  the' 
expenses  of  his  funeral,  and  the  charges  of  proving  and  establish- 
es) I  Myl.  &  K.  148.  (a)  4  Beav.  186. 
(y)  14  Sim.  122.  (b)  2  Coll.  665. 
(r)  P.  1448.  (c)  14  Sim.  35. 
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ing  his  will  and  other  incidental  expenses,  and  subject  to  that  Constractioii  of 
liability,  it  would  go  to  the  residuary  legatee.    In  the  conclusion  ^^^«««*»  ««»«- 
of  his  judgment,  his  Honor  expressed  his  opinion,  that  the  case  -^ — ,  ^ 
of  Martin  v.  Hooper  (d)  was  not  rightly  decided*  phrases. 

38.  When  words,  strictly^  importing  a  future  sense,  upon  the  38.  Where 
context  and  to  effectuate  the  intention,  have  been  construed  to  j^g  the'fiS^, 
refer  to  the  past.  construed  to 

In  Manving  v.  Chambers  {e\  in  a  settlement  there  was  a  trust  past, 
in  favour  of  A.  until  he  shall  become  bankrupt,  or  upon  his 
death  or  becoming  bankrupt,  then  over*  A,  was  a  bankrupt 
seven  days  before  tbe  execution  of  the  deed  of  settlement,  and  at 
its  execution  an  uncertificated  bankrupt :  Sir  K.  Bruce,  V.  C, 
held  the  trust  over  took  effect :  his  Honor  in  the  course  of  the 
argument  referred  to  Tytherleigh  v.  Harbin  (/),  Giles  v.  Giles{g)^ 
Smith  v.  Smith  (A),  and  Jarvis  v.  Pond  (t),  as  illustrating  the  above  ' 
rule  of  construction. 

• 

IV.  Fourthly,  we  proceed  to  consider  the  effect  of  a  recital.       4«  The  effect  of 

A  mere  recital  without  more,  will  not,  it  should  seem,  amount 
to  a  gift,  or  a  demonstration  to  give  (jy 

Thus,  if  a  testator  says,  out  of  the  100/.  which  I  bequeath  to 
A*  I  give  B.  601. ;  this  is  a  good  gift  to  B.,  but  A.  will  take 
nothing:  for,  it  is  added,  words  of  diminution  shall  never  be 
construed  to  give  a  legacy  by  implication  {k). 

The  cases  of  Frederick  v.  Hcdl  (/),  Upton  v.  Lord  Ferrers  (iw), 
and  Constantine  v.  Constantine  (n),  before  stated,  are  here  referred 
to,  as  illustrative  of  the  preceding  proposition. 
*  Neither  will  a  mistaken  recital  of  a  previous  legacy  by  will  or 
codicil  revoke  or  modify  that  legacy  (o);  nor  will  a  mistaken  or 
inaccurate  recital,  or  description  of  a  legacy  given  by  the  will, 
prevent  its  revocation  by  a  codicil,  the  intention  to  revoke  being 
otherwise  apparent  (p). 

Neither  will  a  misapprehension  expressed  by  the  testator,  that 


(<0  4  Bro.  C.  C.  207.  (m)  5  Ves.  801 ;  supra,  ib. 

(tf)  11  Jur.  466.  (n)  6  Ves.  100;  jropra,  1452;  see 

(/)  6  Sim.  329.  also  Holder  v.  Holder,  8  Vin.  Ab. 

(g)  8  Ib.  360.  269 ;    SheOey  v.    Brifer,    ac.    207, 

(h)  Ib.  353.  ntproy  144. 

(t)  9  Ib.  549.  ,  (p)  Vaughan  v.  Foakes,  1  Keen, 

{j)  18  Ves  41,  per  Lord  Eldon.  58  ;  Gordon  v.  Hoffman,  7  Sim.  29; 

(A)     Bac.     Ab.     Legacy,     (A.),  Barry  v  Crundall,  id.  430. 
Godolph.  282.  (p)  PUcher  v.  Hole,  7  Sim.  208. 

(/)  I  Ves.  jun.  396 ;  supra,  1470. 
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ConstractioQ  of  a  psTtj  takes  an  interest  in  the  property  devised  or  bequeathed^ 
t^aeits  gene-   independently  of  the  will,  amount  to  a  gift  by  implication  of  the 

j^^^ amount  of  that  interest;  as  such  mistaken  recital  does  not  furnish 

sufficient  evidence  of  an  intention  to  give. 

Thus,  in  Adams  v.  Jdams  {q\  the  testator  devised  and  be- 
queathed real  and  personal  estate  upon  trust  for  his  children, 
subject  to  the  dower  and  thirds  at  common  law  of  his  wife, 
followed  by  a  direction  to  apply  the  rents,  issues,  and  profits, 
after  deducting  the  dower  and  thirds  of  his  wife  to  the  main- 
tenance of  the  children:  it  appeared  that  the  widow  was  not 
entitled  to  dower.  Sir  James  Wigramy  V.  C,  held  the  widow 
not  entitled  to  any  estate  by  implication.  In  the  course  of  his 
judgment  his  Honor  observed,  a  devise  of  property,  subject  to  a 
certain  debt  or  charge,  which  the  testator  thought  that  a  stranger 
had  upon  it,  when  in  fact  there  was  no  such  debt  or  charge, 
would  afford  no  necessary  implication  that  the  testator  intended 
a  gift  to  a  stranger,  of  the  amount  of  the  assumed  debt ;  and  he 
thought  in  principle,  there  was  nothing  to  distinguish  the  two 
cases. 

But  where  recital  manifests  an  intention  to  make  a  present 
bequest,  and  the  words  of  actual  bequest  are  omitted  by  mistake, 
the  words  will  be  supplied ;  and  the  recital  will  amount  to  an  im- 
plied bequest;  a  subject  before  considered  in  the  present  chapter. 
Thus,  in  BUnn  v.  Walker  (r),  where  the  testator  having  two 
nieces,  Elizabeth  and  AtkaKahy  bequeathed  one  moiety  of  his 
leasehold  estate  to  his  niece,  Elizabeth^  and  irr  case  of  her  death 
under  twenty-one,  then  to  a  legatee  over.  The  testator  added, 
in  case  his  niece,  AthaJiahy  should  die  without  any  issue,  &c.,  his 
will  was,  that  the  said  moiety  or  half  part  of  his  said  leasehold,* 
&€.,  before  given  to  his  said  niece,  Athaliahy  should  go  to  his 
niece,  Elizabeth,  &c.  Sir  Thomas  Sewell,  M.  B.,  was  clearly  of 
opinion,  that  AthaUah  was  entitled  to  the  other  moiety ;  there 
could  be  no  doubt  of  the  intention ;  and  the  words  of  gift  being 
omitted  by  mistake,  the  Court  would  supply  them  (5). 

But,  in  Jordan  v.  Fortescue  {t\  a  misrecital  of  the  amount  given 
by  a  previous  will  and  codicil,  was  considered  by  Lord  Langdcde, 
M.  R,,  to  be  a  sufficient  indication  of  intention  to  give  that  sum. 
The  testator,  by  will,  gave  A.  500/.,  by  the  first  codicil,  500i  in 
addition,  and  by  the  third  codicil,  5002.  ''m  addition  to  the  1,5001 
already  given  himJ*    liis  Lordship  held  A.  entitled  to  2,000il 

{q)  1  Hare,  537.  ($)  See  also  Smith  v.  Fita^^tnddy 

(r)  Amb.  661 ;  fte«  also  Adams  v.  3  Ves.  &  Bea.  7, 8 ;  per  Sir  WUUam 
Adorns^  tibi  supra.  Grant, 

(/)  1 1  Jut.  549. 
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CHAPTER  XXIL 
Of  the  limitation  of  Chattels, 

« 

The  early  doctrine  respecting  the  disposition  by  will  of  chattels 
real  and  other  personal  estate,  appears  to  have  been,  that  a  be- 
quest of  them  for  life  amounted  to  so  absolute  a  gift,  as  to  invali- 
date any  further  limitation  after  the  first  legatee's  death  (a).  It 
was,  however,  discovered,  that  such  a  construction  generally 
defeated  the  intention  of  testators,  and  the  old  rule  was  gradually 
relaxed.  The  first  change  of  the  law  in  favour  of  such  bequests 
was  made  by  raising  a  distinction  between  th^  gift  of  the  thing 
itself  and  a  bequest  of  the  use  only  for  life,  the  law  allowing  a 
validity  to  the  latter  disposition,  which  it  denied  to  the  former  (J). 
In  process  of  time,  as  personal  estate  increased  in  value  and  esti- 
mation, this  fine-spun  distinction  gave  way  to  a  more  liberal  and 
rational  construction,  and  it  is  now  perfectly  settled,  that,  whether 
the  gift  be  of  the  subject  itself  for  life,  or  only  of  the  use,  a  limita- 
tion over  to  a  subsequent  legatee,  after  the  decease  of  the  first 
taker,  wiU  be  supported  (c) ;  so  that,  although  the  law  does  not 
allow  of  limitations  of  personal  estate  by  way  of  remainder,  in  the 
proper  sense  of  that  term,  yet  by  executory  bequest  or  trust, 
interests,  in  the  nature  of  remainders,  may  be  created  by  will  or 
deed. 

As  none  but  estates  of  inheritance  are  within  the  statute 
De  donis  (d),  chattels  real  and  other  personal  estate  cannot  be 
entailed;  but  by  executory  devise,  or  through  the  medium  of 
trusts,  they  may  be  limited,  so  as  in  a  great  measure  to  answer 
the  purposes  of  entail ;  and,  indeed,  are  susceptible  of  modification 
so  as  to  be  confined  in  a  particular  course  of  devolution,  and, 
except  for  the  purposes  of  accumulation,  rendered  unalienable  for 
any  number  of  lives  in  being,  and  twenty-one  years  after,  with  a 
further  period  allowed  for  gestation :  at  the  end  of  which  period 
the  personalty  will  vest  absolutely  in  the  person  taking  under  the 
limitation,  trust,  or  executory  bequest     All  the  foregoing  modes 

(a)  1  Roll.  Abr.  610;  Bro.  Abr.  Cotton  y.  Heaihy    Roll.   Abr    612; 
2S6y  pi.  13.  Anon.  2  Freem.  206 ;  Hyde  y.  Par^ 

(b)  Plowd.  521 ;  Cro.  Car.  846.  rati,  1   P.  Wms.   1 ;    Catehmay  y. 

(c)  Matthew  Maxning'B  case,   8  NichoUs^  lb.  5.  notes. 
Rep.  95 ;  Lampef%  case,  10  Rep.  46 ;  {d)  n  £d.  1,  o.  1. 
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of  disposition,  when  occurring  in  a  will,  are  technically  speaking, 
executory  bequests. 

With  these  preliminary  observations,  we  shall  present  the 
reader  with  the  leading  distinctions  in  the  construction  and  pro- 
perties of  these  dispositions  of  chattels  real  and  other  personal 
estate,  with  a  general  reference  to  the  cases  proving  and  illustra- 
ting the  principles  adduced;  the  cases  themselves  being  too 
numerous  to  admit  of  a  detailed  consideration  according  to  the 
usual  method  of  the  present  work — a  method,  indeed,  in  the 
subject  immediately  under  consideration,  unnecessary. 

Notwithstanding,  as  we  have  before  observed,  all  the  foregoing 
varieties  of  testamentary  disposition  of  chattels  real  and  other 
personalty  are,  strictly  speaking,  eitecutory  bequests ;  we  shall  for 
the  sake  of  more  convenient  analysis  and  easy  reference,  class  the 
cases  under  the  following  arrangement 

Sect.  L  Bequests  of  chattels  real  and  other  personalty, 
which,  in  devises  of  estates  of  inheritance,  would  ^ve 
an  express  estate  tail  to  the  first  legatee. 

Exception  where  words  are  superadded  to  the  preceding 
words  of  limitation. 

Sect.  II.  Bequests  of  chattels  real,  &c.,  which  in  de- 
vises of  estates  of  inheritance,  would  give  an  implied 
estate  tail  to  the  first  legatee,  and  herein  of  the 
1  Vict.  c.  26,  8.  29. 

Sect.  III.  Bequests  of  chattels  real,  &c.,  which  give 
an  estate  for  life  to  the  first  legatee,  and  an  absolute 
estate  to  his  issue  as  purchasers. 

Sect.  IV.  Of  Bequests  executory  or  inchoate,  as  dis- 
tinguished from  bequests  choate  and  complete  in 
themselves. 

Sect.  V.  Of  bequests  of  chattels  real,  &c.,  which  in 
devises  of  estates  of  inheritance  would,  strictly  speak- 
ing,  be  executory  devises. 

I. — Bequests  to  take  effect  after  a  Kfe  or  Uves  in  heing^ 

and  twenty-one  aftertvards. 
l\,-Where  the  ^al  Lport  of  the  u^  ''after 
faSure  ofissue^  has  been  restrained. 
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1. —  Where  the  gift  is  to  two,  with  a  gift  to  the 
survivor  after  a  faUure  of  issue  of  the 
other. 

2. —  When  the  ^^ failure  of  issue^  confined  to  the 
death  of  the  person,  upon  the  failure  of 
whose  issue  the  limitation  over  is  to  take 
effect. 

3. —  Where  the  dying  without  issue  is  confined  to 
the  Kfe  of  the  legatee  over. 

4. — Where  the  words  "leaving,"  §-c.  have  re* 
stricted  the  general  import  of  the  express 
sion  "  without  issued* 

5. — Where  the  word  "having"  not  synonymous 
tcitt,"  leaving." 

6. — Where  ^^ dying  without  issue^  confined  by 
preceding  words  of  narrower  signifi- 
cation. 

7. —  Where  restrained  when  coupled  with  a 
power  of  appointment 

Sect.  VI.    Bequests  of  personalty  upon  trusts  for 
accumulation. 

1. — Where  void  for  the  exce8S. 
2. —  Where  void  in  toto. 


Sect.  I. — Bequests  of  chattek  real  and  other  person-  Bequetuof 

alty,  which,  in  devises  of  estates  of  inheritance,  would  - — . 

give  an  express  estate  tail  to  the  first  legatee. 

Thus,  for  example,  where  a  testator  bequeaths  personal  estate  in  words  im- 
to  A.  and  the  heirs  of  his  body  (c),  or  to  the  heirs  male  of  his  '*^'^,J^^ 
hod  J  (/)>  or  to  J.  for  life,  and  after  his  decease  to  the  heirs  of 


(e)  Attorney  General  v.  CHU,  2  P.  IP.  Wins.  289;  Pelham  y.  Gregory^ 

Wm8.    368 ;     Attorney  General   r.  6  Bro.  P.  C.  432,  2d.  ed.  Vol.  Ill,  p. 

Bird,  1  Bro.  C  C.  170 ;  4  Mftd.  361.  204;  Montague  v.  BeauHeu,  6  Bro. 

(/)  Leventhorpe  y.  Aehbicy  1  RolL  P.  C.  255,  2d.  ed.  Vol.  IH.,  p.  297 ; 

Abr.  611,  pi.  1.  S.  C.  D*Anyer*B  Ab*  Fordyce  y.  Ford;  2  Yes.  jun.  536 ; 

Vol.  U.  p.  521,  pi  1 ;  SeaU  y.  SeaU,  Ware  y.  Polhia,  11  Yes.  257. 
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Bequetu  of      his  bodj  {g\  OX  to  the  heirs  male  of  his  body  (A) ;  or»  again,  to 
chattels.  ^^  ^^^  jjjg  ^^^^^  ^^-^^  ^j.  ^  ^^  children  oiA.  and  their  issue,  share 

In  words  im-     a^d  share,  alike  {j\  to  take  />«•  ^^'t^m^^  (A),  or  to  the  children  of  A.' 
press  estate  tail,  and  their  children  after  them  (/),  or  to  his  issue  male  (m),  or  to 

his  issue  male  and  female  (n),  or  to  A.  and  his  children  {fi)\  as 
all  the  foregoing  examples  would  in  devises  of  real  estate  of 
inheritance  give  an  express  estate  tail,  so  a  bequest  of  personalty 
in  the  above  words  would  give  an  absolute  interest  to  the  legatee, 
as  that  species  of  property  is  incapable  of  being  entailed,  or  of  being 
the  subject  of  common  recovery;  and  consequently  any  subse- 
quent bequest  over  on  the  fiulure  of  heirs  or  issue  of  the  first 
taker  would  be  of  no  effect,  being  too  remote,  as  will  appear  by 
the  cases  referred  to  {p) ;  and  it  will  make  no  difference  in 
regard  to  the  construction,  whether  the  interest  or  profits  only 
are  given  to  the  first  taker,  and  the  principal  to  his  heirs  or  heirs 
of  his  body,  &c.  {q), 

llius  in  Glover  v.  Str6thoff{r)y  Mary  Burgess  directed  her 
trustees  to  lay  out  at  interest  upon  real  or  personal  security, 
4,000^  sterling,  and  pay  the  interest  thereof  only  to  Richard 
Glover  for  life,  and  pay  the  principal  to  the  heirs  to  be  lawfully 
procreate  of  his  body,  with  a  declaration  that  the  interest  should 


(g)  Biehards  y.  Bergarvenny^  2 
Yem.  324 ;  Bohinsan  y.  Fitzherhert, 
2  Bro.  C.  C.  127 ;  Bvtterfield  y.  Bvt- 
terfield,  1  Yes.  sen.  133,  1^4  ;  Ocarih 
▼.  Baldwin^  2  Yes.  sen.  645 ;  Bodena 
y.  Lord  Chlway^  2  Eden,  297 ;  EUon 
y.  Easofiy  19  Yes.  73 ;  Browncker  y. 
Bagot,  19  Yes.  574;  S.  C.  1  Mer. 
271 ;  Kinch  y.  Ward,  2  Sim.  &  Stu. 
409 ;  Earl  Vervloan  y.  Bathurstj  13 
Sim.  374. 

(h)  Chatham  y.  TothUl,  6  Bro.  P. 
C.  460,  2d.  ed.  Yol.  YII.,  p.  453 ; 
Britton  y.  Txcinmgy  3  Meriy.  176. 

(0  Scdkeld  y.  Venum,  1  Eden.  95 ; 
Ly<m  y.  MitcheUy  1  Mad.  467;  Oibbs 
y.  TaUe,  8  Sim.  132;  Attorney 
General  y.  Bright,  2  Keen,  57 ; 
Martin  y.  SwanneL,  2  Beay.  249; 
Hedges  y.  Harper,  10  Jur.  578. 

(j)  Buttery,  Ommaney,  4  Rvas. 
70. 

(A)  Pearson  y.  Stephen,  2  Dow-  & 
CL  328 ;  Dieh  y.  Laeey,  8  Beay.  214. 


(0  Snowball  y.  Proctor,  2  Yo.  & 
Coll.  (C),  478. 

(m)  Donn  y.  Penny,  19  Yes.  545 ; 
S.  C.  1  Mer.  20. 

(n)  Tate  y.  Clarhe,  1  Beay.  104. 

(o)  Gawler  y.  Cadby,  1  Jac.  347, 
per  Sir  Thomas  Plumer,  M.  B.; 
Taniere  y.  Pearhes,  2  Sim.  &  Stu. 
383 ;  see  Newnum  y.  Nightingale,  1 
Cox,  341 ;  Scott  y.  Scott,  9  Jar. 
589;  Stohes  y.  Heron,  12  CI.  &  F. 
161,  per  Lord  Brougham,ih,  178, &c. 

(p)  See  Feame*8  Ex.  Dey.  cb.  3, 
8.  2,  10.  ed.  1844,  p.  459, 462 ;  CM- 
bert  y.  Furrier,  1  Jacob,  R.  415; 
BuU  y.  Priichard,  1  Russ.  213; 
Monkhouse  y.  Monkhouse,  3  Sim.  119. 

iq)  Butterjield  y.  BuUerfidd,  1 
Yes.  sen.  133,  154;  Robinson  y. 
Fitzherbert,  2  Bro.  C.  a  127;  Earl 
of  Chatham  y.  TothiU,  6  Bro.  P.  C. 
Yol.  YIL  p.  453. 

(r)  2  Bro.  C.  C.  34,  37. 
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7Wt  be  affectabk  by  the  debts  or  deeds  of  R.  Ghwer;  and  in  the  Bequests  of 
eveat  of  bis  death  without  lawful  issue  of  his  body,  or  of  his  cbaitds. 


selling,  assigning,  or  otherwise  disposing  of  all  or  any  part  of  the  ^  ^**'^*  ^"- 

above  interest^  she   directed  that  the  4,000Z.  should  belong  to  prevesutetaih 

W.     One  of  the  questions  was,  wl^ether  the  bequest  over  to  W» 

was  void,  as  too  remote;   and   Lord    Thurhw  decreed  that  it 

was;  observing,  it  was  then  too  late  to  aigue  upon  the  distinc- 

tion  of  principal  and  interest,  or  to  insist  upon  circumstances  of 

intent  {s). 

For  those  cases,  wherein  the  word  *^  heirs  ^  is  construed 
**  children/'  the  reader  is  referred  to  Chap.  XI.  sect  3,  of  this 
work. 

But  an  exception  to  the  above  rule  has  been  made,  where  to  Ezceptfon, 

« ji 

words  of  limitation   improperly  applied   to  personal  bequests,  aro^'^peradded 
further  words  of  limitation  have  been  superadded,  in  which  case,  to  tbe  words  of 
the  first  words  of  limitation  have  been  converted  to  words  of 
purchase. 

Thus  where  the  bequests  were  to  a  legatee,  and  to  the  heirs 
of  his  body,  their  executors,  administrators,  and  assigns ;  or  to 
be  equally  divided  among  them,  and  the  like;  it  has  been  inferred 
from  the  words  grafted  upon  the  limitation  to  the  heirs  of  the 
body  of  the  legatee,  that  the  testator  could  not  intend  the  heirs  to 
inherit  qtia  heirs  in  infinitum^  but  distributively  as  purchasers,  so 
as  to  give  the  l^atee  an  interest  for  life  only,  with  remainder  to 
his  children,  or  heirs  as  tenants  in  common  {t). 

Accordingly,  in  Law  v.  Davis  (u)y  before  the  Lords  Commis- 
sioners in  1777,  A.  bequeathed  to  B.  and  his  heirs  male,  equally 
to  be  divided  between  them,  share  and  share  alike.  B.  had  four 
children ;  and  though  the  limitation  was  not  to  him  for  life,  yet 
the  Court  decreed,  that  the  true  construction  was  to  give  him  the 
interest  only,  and  the  principal  to  be  divided  among  his  heirs 
male  equally. 

(s)  See  Feame^B  Executorj  De-  the  heirs  of  his  body,  in  such  shares, 

vises,  chap.  8,  sect.  3,  p.  462,  10th  ed.  &c.  as  he  shonld  appoint,  and  for 

(t)    In    devises    of   real    estate,  want  of  such  appointment,  to  the 

however,  the  construction  would,  it  heirs  of  the  bodj  of  TFi2Ztafit,  share 

should  seem,  be  otherwise,  and  for  a  and  shaze  alike,  as  tenants  in  com- 

very  important  case  in  such  limita-  mon ;  and  if  but  one  child  the  whole 

tions,  the  reader  is  referred  to  Jesson  to  such  onljr  child,  and  for  want  of 

v.  Wright^  2  Bligh,  1,  the  verj  able  such  issue  over.    Held,  that  William 

arguments  and  judgment  in  which  took  an  estate  tail ;  see  also  FnmkUn 

are  well  deserving  a  careful  perusaL  v.  Zoy,  cited  2  Bligh,  59. 
The  devise  in  that  case  was  to  WU-         (u)  Cited  1  Yes.  jun.  145,  and  hy 

Uam  for  life,  and  afVer  his  decease  to  Lord  Hardwicke^  Amb.  11.  Fitz.  1 12. 

VOL.  n.  p  p 
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A  similar  decision  was  made  in  Donne  v.  Merrefield  {v\  where 
the  bequest  was  of  a  term  to  the  testator^s  brother  John  for  life. 
In  words  im-     ^jj^u  ^  g^jh  person  as  he  should  marry,  for  her  jointure :  and 

porting  an  ex-       /k       %         •%       f  ,  /  , 

press  esute  tail  after  her  death,  to  the  heirs  of  the  body  of  John,  and  the  executors. 

Exception,        administrators^  and  assigns  of  such  heirs  male. 

m^Zd^  So  in  mbon  v.  Vansittart («?),  the  bequest  was  to  John  WUsm 
and  to  his  heirs  male,  equally  to  be  divided  amony  them,  share  and 
share  alihe. 

So  in  Hodyeson  ▼.  Bussey  (x),  the  trusts  m  a  postnuptial  setdt' 
ment  of  the  residue  of  a  term  of  years,  were  for  Grace  Bussey,  for 
life;  after  her  decease,  for  her  husband  Edward;  and  after  their 
decease,  in  trust  for  the  heirs  of  the  body  of  Grace  by  Edward 
begotten,  their  executors,  administrators  and  assigns. 

Again  in  Hockley  ▼•  Mawbey  (y),  the  bequest  was  of  freehold 
and  leasehold  to  Bichard  Bussell,  and  his  issue  lawfully  beyotten 
or  to  be  begotten,  to  be  divided  among  them  as  he  should  think  Jit. 

Also  in  Jojcobs  ▼•  Amyait  (yy),  where  the  bequest  was  to  Lu^ 
Cooke  for  life ;  and  after  her  decease,  unto  the  heirs  of  he0  body 
lawfully  begotten,  eqtudly  to  be  divided  between  them,  share  and 
share  aUke. 

In  Doe  V.  Lyde  {£),  the  bequest  was  of  a  term  (after  the  death 
of  George  Lyde  and  Margaret  his  wife,  to  whom  successive  life 
estates  were  given),  to  the  children  of  George,  share  and  share 
alike :  but  if  George  should  die  without  issue  of  his  body,  then 
to  Bobert  Lyde,  &c,  and  Mary  his  wife,  in  like  manner.  The 
limitation  over  was  decided  to  be  good,  and  that  the  words  did 
not  vest  the  term  in  George  absolutely,  as  they  were  not  to  be 
construed  as  giving  an  estate  tail,  had  the  subject  been  real 
estate. 

In  the  last  case  Mr.  Justice  BuUer  recc^izes  the  rule  laid 
down  by  Lord  Chief  Justice  WUmot,  in  Keily  v.  Fowler  (a), 
where  the  words  were,  ^^ heirs  of  the  body:**  and,  quoting  his 
words,  thus:   '^the  truth  is,  we  are  bound  to  an  artificial  and 


(o)  Cited  in  S(Marton  v^  Sabbar- 
ton,  For.  66, 

(w)  Amb.  562. 

(x)  2  Atk.  S9. 

(y)  1  Ve8.jun.  148,  149. 

(yy)  4  Bro.  C.  C.  542  ^  and  see  18 
Yes.  479 ;  1  Mad.  876.  This  deci- 
sion is  objected  to  hj  the  author  of 
the  note  to  the  case  in  Mr.  Belt's 
edition  of  Brown's  Reports ;  but  it 


should  seem  that  that  case  falls  with- 
in the  class  above  considered,  and 
is  clearly  distinguishable  ftom  the 
cases  mentioned  in  the  oondoflioa 
of  that  note;  notwithstanding  it  la 
admitted  that  the  distinction  between 
express  and  implied  estates  tail  can- 
not now  be  supported. 

(z)  1  T.  R.  593. 

(a)  6  Bro.  P.  C.  809. 
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technical  sense  of  those  words,  unless  there  is  an  apparent  in  ten-  Beqocsts  of 
tion  in  the  testator,  of  using  them  in  their  natural  meaning;"  *!^!!!!!!l 


adds,   "  and  for  that  purpose,  which  is  in  favour  of  common  ^^^.^^  ™- 

.    .      *   .  *^  .  ,  porting  an  ex- 

sense,  the  most  trifling  circumstance  is  sufficient"  prrssesutetail. 

To   the   preceding  cases,   Crawford  v.    Trotter  (ft),   may  be  Exception, 
added,  where  the  bequest  was   "to  Lady  Scott  and  her  heirs  ^^"^^^^^ 
(say  children) ;"  and  the  Vice  Chancellor  decided  that  she  was 
entitled  for  life  only,  with  remainder  to  her  children ;  the  word 
"  heirs"  being  used  as  synonymous  with  "  children,"  importing 
they  were  to  take  after  her  death. 

So  likewise  a  similar  exception  has  been  made,  when,  from   So  where  cs- 
the  nature  of  the  limitation  to  the  heirs  of  the  body,  the  words,  purchase  af 


are 


if  applied  to  freehold  lands,  would  eive  an  estate  tail  to  stmie  of  p*!«"  *?  **»« 

i-j-  ^1  tt./.t.      heirs  of  the 

the  devisees  only,  and  estates  by  purchase  to  the  heirs  of  the  body  of  some  of 
bodies  of  the  others  of  them,  the  Court  has  laid  hold  of  this  ^^^ 
circumstance  in  personal  bequests  to   infer  from   it,  that  the 
testator  intended  to  make  all  the  legatees  purchasers. 

Thus,  if  the  bequest  were  to  A.  for  life,  and  after  ^.'s  death 
to  the  heirs  of  ^.'s  body,  and  the  heirs  of  the  bodies  of  B.  and 
C.y  and  on  failure  of  such  heirs,  with  remainder  over:  in  such 
case,  as  the  heirs  of  the  bodies  of  B,  and  C.  could  take  as  pur- 
chasers only,  for  want  of  a  prior  interest  in  their  parents,  a 
similar  interpretation  would  be  put  upon  the  limitation  to  the 
heirs  of  the  body  of  A. ;  so  that,  upon  the  event  of  the  death  of 
A.  B.  and  C  without  leaving  heirs  of  their  bodies^  the  limitation 
or  executory  bequest  over,  would  take  effect. 

This,  in  fact,  was  the  case  of  Withers  v.  Algoody  cited  in 
Bagshaw  v.  Spencer  (c),  upon  which  Lord  Talbot  is  said  to  have 
observed,  the  rule  of  law  was  not  so  strict  as  to  control  the 
intent  (cf). 

In  Leonard  Lome's  case  (c),  Coke,  C.  J.,  took  a  distinction 
between  a  term  in  gross  and  one  created  de  novo.  He  admitted, 
that  if  a  term  be  devised  to  one  and  his  heirs  males  of  his  body, 
his  heirs  shall  not  have  it,  but  his  executors;  for  a  term,  which 
is  but  a  chattel,  cannot  be  entailed,  and  such  devisee  may  well 
alien  the  term  to  whom  he  pleases ;  but  he  took  a  distinction 
between  the  term  subsisting  at  the  date  of  the  will,  and  a  devise 
to  B.  and  the  heirs  of  his  body  for  one  thousand  years,  in  which 
latter- case  he  intimated  an  opinion,  that  the  term  would  cease  in 
favour  of  the  testator^s  heir,  on  failure  of  the  heirs  of  the  body 

(b)  4  Mad.  361.  (d)  Per  Lord  Hardwicke,  C. 

(e)  1  Yei.  sen.  149.  (e)  10  Rq>.  87. 
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Bequeatiof      of  B.      This  opinion,  however  does  not  appear  to  have  been 
<^fa'^<^*»  adopted ;  Lord  Keeper  Finch^  in  Burgis  v.  Bttrgis  (/),  and  Lord 

In  words  Im-     Nottingham^  in  the  Duke  of  NarfoWs  case  (e),  having  denied  its 

portincT  an  ef  •  .      . 

tote  uil.  authonty. 

Sect,  II.  Bequests  of  chattels  real,  &c.  which,  in 
devises  of  estates  of  inheritance,  would  give  an 
implied  estate  tail  to  the  first  l^atee. 

Bequests  of  Qf  bequests  of  personal  estate,  which  in  devises  of  estates  of 

words  import-    inheritance,  would  give  estates  tail  by  implication  (A), 
inff  an  estate         j^  jg  ^  settled  rule  of  Construction,  proved  by  a  numerous  class 
tjon.  of  cases,  but  now  only  applicable  to  bequests  in  wills  made  before 

the  year  1838,  that  where  estates  of  inheritance  are  devised  to 
ji.  and  if  he  dies  without  heirs  of  his  body,  or  without  issue 
(general  or  special),  to  B.,  A.  takes  an  estate  tail  by  necessary 
implication.  The  rule  is  the  same  in  bequests  of  chattels  real 
and  other  personal  estate ;  for  A.  the  legatee,  being  entitled  by 
the  express  bequest  for  life  only,  and  B.  the  legatee  over,  being 
entitled  to  nothing  upon  the  single  event  of  ^.^s  death,  but  upon 
that  event  coupled  with  the  general  failure  of  A,'s  issue,  if  A. 
were  not  considered  as  taking  immediately  for  himself  and  his 
issue,  the  interest,  between  his  death  and  the  event  upon  which 
B.  could  take,  would  be  undisposed  of;  therefore,  as  the  words 
are  large  enough,  the  Court  implies  an  intention  in  the  testator 
to  transmit  the  legacy  to  AJ*s  issue ;  but  as  chattels  cannot  be 
entailed,  the  absolute  interest  in  them  ex  necessitate,  must  vest 
in5.  (t). 

So  where  the  devise  of  real  estate  was  to  A.  for  life,  and  in 
case  he  has  issues,  then  that  they  should  jointly  inherit  the  same 
after  his  decease:  and  in  a  subsequent  part  of  the  will  the 
testator  gave  the  residue  of  his  real  and  personal  estate  to  A*  tar 
life,  but  in  case  A,  ^^dies  without  issue,"  then  over:  it  was  held 
that  A.  took  an  estate  tail  in  the  real  estate,  and  an  absolute 
interest  in  the  personalty  (J). 

So  where  the  devise  was  to  A.  S.  C.  &c.,  share  and  share 
alike  for  their  lives,  remainder  to  their  respective  children  for 

• 

(/)  1  Mod.  115.  (j)  Ward  v.  BevOy  1  Yo.  &  J. 

(g)  Follexf.  223 ;  3  Ch.  Ca.  30.  512 ;    see    also  Dunk  v.  Femter^  8 

(A)  See  Fearne*s  Ex.  Dev.  10  ed.  Rues.  &  M.  557 ;  Franks  y.  iVie«,  3 

cb.  3,  fi.  9,  p.  477.  Beay .  182 ;  Cape  v.  Waiker^  2  Afann^ 

(i)  Brooks  V.  Lord  Lake,  10  Jur.  &  G.  113. 
485. 
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their  lives,  so  to  be  continued  from  issue  to  issue  for  life:  it  was  Bequests  of 
held,  that  A.  B.  C.  &c.  took  an  estate  tail  in  the  real  estate,  and  chattels,  &a 
an  absolute  interest  in  the  personalty  (j).  ^°  ^"^«  ™- 

It  will  appear  from  the  cases  cited  below  (i),  that  attempts  ^te  uii  by 
have  been  made  to  raise  a  distinction,  in  the  above  construction,  iniplw»t«on. 
in  cases  where  the  bequests  would  (if  the  subject  were  real 
estate  of  inheritance)  give  an  express  estate  tail,  and  where  thej 
would  only  be  construed  to  create  an  estate  tail  by  impKcation; 
but  the  distinction  is  now  exploded  (/);  and  the  cases  cited 
abundantly  prove  the  proposition,  that  where  personal  estate  ia 
bequeathed  to  A.  generally,  to  A,  for  life,  or  to  A.  his  executors, 
&c«  (m),  and  if  he  die  without  heirs  of  his  body  («),  or  without 
issue  (o),  the  legatee  will  take  an  absolute  interest,  and  the 
limitations  over  will  be  void. 

But  in  bequests  made  since  the  year  1B37,  the  29th  section 
of  the  first  of  I  Vict  c.  26,  has  made  a  very  material  alteration  in 
the  rule  of  construction  above  discussed.  By  that  section  it  is 
enacted,  that  in  any  devise  or  bequest  of  real  or  personal  estate, 
the  words  "  die  without  issue,"  or  "  die  without  leaving  issue,'* 
or  "  have  no  issue,"  or  any  other  words  which  may  import  either 
a  want  or  failure  of  issue  of  any  person  in  his  lifetime,  or  at  the 
time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be 
construed  to  mean  a  want  or  fiiilure  of  issue  in  the  lifetime,  or 
at  the  time  of  the  death  of  such  person,  and  not  an  indefinite 
failure  of  his  issue,  unless  a  contrary  intention  shall  appear  by 
the  will,  by  reason  of  such  person  having  a  prior  estate  tail,  or 
of  a  preceding  gift,  being,  without  any  implication  arising  fix)m 
such  words,  a  limitation  of  an  estate  tail,  in' such  person^  or  issue^ 


(y )  Mortimer  v.  Wett,  2  Sim.  274. 

(A)  Atkimon  v.  Htdchiruony  3  P. 
Wms.  2^S ;  Daw  v.  Lord  CheUhamj 
Fearne,  464,  ed.  10 ;  6  Bro.  P.  C. 
450,  reported  also,  1  Mad.  as  TatkUl 
V.  PiUy  48S ;  Doe  v.  Lyde,  1  T.  R. 
596. 

(I)  Per  Lord  Loughborough,  Chand" 
less  V.  Price^  8  Yes.  102. 

(m)  Bigg  V.  Bendey,  1  Bro.  G.  C. 
187. 

(n)  Boden  y.  Watson^  Amb.  898, 
478 ;  and  see  Stafford  v.  Buckley^  2 
Ves.  sen.  170. 

(p)  Dingly  v.  Dingly^  2  Freem. 
41 ;  Burford  t.  Lee^  lb.  210  \  Anon. 
lb.  287;  Green  y.  Rod,  Fitz.  68; 


Love  y.  TT^puMam,  1  Leyinz,  290; 
Flanders  y.  Clarke^  1  Yes.  sen.  9 ; 
Stafford  Y.  Buckley,  2  Yes.  sen.  170 ; 
Beauderk  y.  Dormer j  2  Atk.  808; 
and  see  Trafford  y.  Bohemy  3  Atk. 
449;  Everest  y.  OeH,  1  Yes.  jun. 
286 ;  Chandless  y.  Price,  8  Yes.  99 ; 
Barlow  y.  Salter,  17  Yes.  479 ;  Candy 
y.  Campbell,  2  CI.  &  Fin.  421 ;  8  Bli. 
469 ;  Campbell  v,  Hardiug,  2  Russ. 
&  M.  390;  8  Bli. 469;  Attorney  Ge- 
neral y.  Bright,  2  Keen,  57;  see 
Andree  v.  Ward,  1  Russ.  260 ;  and 
Green  y.  Ward,  lb.  262,  where  life 
estate  was  not  extended,  by  implica* 
tion,  to  a  quasi  estate  tml. 
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or  otherwise:  Provided  that  the  act  shall  not  extend  to  cases 
where  such  words  as  aforesaid  import,  if  no  issue  described  in  a 
preceding  gift  shall  be  bom ;  or  if  there  shall  be  no  issue  who 
shall  live  to  attain  the  age,  or  otherwise  answer  the  description 
required  for  obtaining  a  vested  estate,  by  a  preceding  gift  to  such 
issue. 

If,  therefore,  a  legacy  is  given  to  ji.  (generally),  and,  if  he 
dies  without  issue  to  J?.,  J,  will  not,  by  this  bequest,  take  an 
absolute  interest  as  he  would  before  the  statute;  but  he  will  now 
take,  subject  to  the  bequest  over,  on  the  event  of  his  dying 
without  leaving  issue  living  at  his  death,  to  JS. ;  but  if  the  bequest 
be  to  A.  for  Ufe,  and  if  he  dies  without  issue,  to  J?.,  there  jf*  will 
not,  as  he  would  wiihout  the  statute,  take  an  absolute  interest; 
he  will  not,  in  any  event,  take,  under  this  latter  bequest,  more 
than  a  life  estate ;  and  if  he  should  die  leaving  issue  living  at  his 
death,  then  the  ultimate  interest  would  be  undisposed  of,  for  JB. 
can  only  take  in  the  event  of  ^.  dying  without  leaving  issue. 

In  the  case  of  Be  O^Bieme  (p),  Sir  Edward  Sugden^  C,  (L) 
upon  the  effect  of  the  above  section  of  the  act,  observed,  that  in 
ascertaining  whether  the  words  ^^die  without  issue,'"  in  a  will 
within  the  operation  of  the  act,  mean  an  indefinite  failure  of 
issue,  an  intention  is  not  to  be  inferred  from  the  use  of  those 
very  words;  therefore,  if  there  is  a  gift  to  one  for  life,  and  if  he 
die  without  issue,  over,  there  the  contrary  intention  does  not 
appear,  for  in  such  a  case,  the  supposed  estate  tail  is  an  estate 
arising  by  implication  only  from  the  use  of  those  very  words. 


Sect.  III.  Bequests  of  chattels  real,  &c.  which  give 
an  estate  for  life  to  the  first  legatee,  and  an  absolute 
estate  to  his  issue  as  purchasers. 

But  where,  after  the  life  interest  of  the  first  taker,  the  legacy 
firet^lieffatee  ^®  gi^en  expressfy  to  Aw  issue  as  purchasers,  and  in  de&ult  of 
for  life,  and  to  them,  to  Other  persons:  or  where  the  bequest  is  to  ^.  for  life, 
purcbaKrs.  ^^^  ^^^^  ^^^  decease  to  his  ^rst  and  other  sons  successively,  and 
their  respective  issue,  the  Court  will  give  effect  to  the  several 
limitations  over;  there  being  no  necessity  to  resort  to  the  rule  of 
inference  or  implication  before  mentioned.  The  reason  is  obvious, 
that  the  death  of  the  first  taker  must  decide,  whether  he  will  have 
any  issue  or  not,  and,  if  he  have  any,  then,  such  issue  or  sons,  in 
the  cases  supposed,  will   be  entitled  to  the  legacy  absolutely; 
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but  if  .he  leave  none,  then  the  other  limitatioiis  depending  upon  Beqvcsts  of 
that  event  will  take  place  according  to  their  order ;  so  that  none  chattels,  &c. 
of  them  tend  to  a  perpetuity:  for  however  numerous  they  may  To  first  legate* 

,  ./•  ^    ,  •       ,.     •       .  1  iw  11.  for  life,  and  to 

be,  yet  if  none  of  the  pnor  limitations  take  efiect,  the  ultimate  Ut  issue  as 
one  will  be  allowed  to  prevail.     For  the  cases  illustrating  the  P««*»*«'*' 
preceding  exception,  in  which  the  bequest  is  to  the  iuue  (;),  or 
the  first  and  other  sons,  &c  (r),  of  the  first  taker,  the  reader  is 
referred  to  the  cases  cited  in  the  notes  below. 

In  regard  to  the  preceding  observations,  Lord  Talbot^  in  Clare 
V.  Clare  («),  intimated  a  doubt,  whether,  when  the  bequest  was 
express  to  the  issue,  the  limitation  over  to  take  efiect  in  default 
of  such  issue  were  not  void  fi)r  remoteness,  as  limited  after  a 
general  failure  of  issue :  but  this  opinion  or  doubt  of  Lord  Talbot 
appears  to  have  been  overruled  by  the  several  cases  last  referred 
to,  and  to  be  wrong  upon  principle;  for  it  is  obvious  that  there 
can  be  no  danger  of  a  perpetuity,  as  apprehended  by  his  Lord- 
ship, the  limitation  (as  before  observed),  being  to  take  effect  at 
all  events  within  the  compass  of  a  life  in  being,  or  a  few  months 
afterwards  ^  the  executory  bequest  presents  that  species  of  alter- 
native limitation  which  is  termed  a  contingency  with  a  double 
aspect,  the  ultimate  bequest  to  the  last  taker,  being  not  expectant 
upon  and  to   take  effect  after,  but  cotemporary  with,  and  in 
substitution  of  the  bequest  to  the  issue  of  the  first  taker.     If  the 
legatee  or  first  taker  for  life,  to  whose  issue  the  bequest  is 
expressly  named,  have  a  child  bom  answering  the  description, 
at  any  period  during  the  life  of  such  first  taker,  the  absolute 
interest  in  the  bequest  will  immediately  vest  in  such  child,  so  as 
to  defeat  all  contingent  bequests  over,  unless  the  time  of  vesting 
is  suspended  by  express  provision,  for  a  further  period  of  twenty? 
one  years,  which  may  be  done  as  within  the  limit  prescribed  by 
the  well  known  rule  against  perpetuities  (t) ;  any  further  obser- 
vations upon  which  we  shall  postpone  for  the  present,  referring 


{q)  Warman  v.  Seaman^  Finch. 
279;  Sheffield  v.  Lord  Orrery^  3 
Atk.  283,  287 ;  Marsh  v.  Marsh,  I 
Bto.  C.  C.  293 ;  Attorney  General  y. 
Bayley,  2  Bro.  C.  C.  553;  Long  v. 
BlackaU,  3  Yes.  486. 

(r)  Higgins  v.  Dowlery  1  P.  Wins. 
98  ;  Stanley  v.  Leigh,  2  P.  Wms. 
686;  SahharUm  ▼.  Sahbarion,  Forr. 
245;   Ph*pps  v.   Mnlgrave,  3  Ves. 


(»)  Forr.  21. 

(t)  Duke  of  Bridgewater  ▼.  JSger' 
ton,  2  Yes.  sen.  121,  more  fully  stated 
in  1  Bro.  C.  C.  280,  in  a  note; 
Trqford  v.  Trqffard,  3  Atk.  347 ; 
Foley  y.  BumeU,  1  Bro.  C.  C.  274 ; 
Vat^han  v.  Burslem,  3  Bro.  C.  C. 
101 ;  Duke  of  Newcastle  t.  Countess 
of  Lincoln,  3  Yes.  387 ;  12  Yes. 
218. 
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Bequests  of      the  reader  to  a  subsequent  section  {u\  and  in  the  meantime  we 
chattels,  &a      proceed  to  the  consideration  of  the  subject  next  proposed. 

Executory  at  . 

from  executed.  Sect.  IY.  Of  bequcsts  executory  or  inchoate,  as  dis- 
tinguished from  bequests  choate  and  complete  in 
themselves. 

The  distinction  between  trusts  executed  and  trusts  executory 
in  marriage  articles  and  wills,  is  now  well  established;  and  it  may 
be  thus  stated.  Where  the  devise  or  trust  is  directly  and  wholly 
declared  by  the  testator  or  settlor^  so  as  to  attach  on  the  lands 
immediately,  under  the  deed  or  will  itself^  it  is  a  trust  executed 
and  complete,  and  must  be  construed  strictly  according  to  its 
legal  import,  and  in  analogy  to  corresponding  limitations  of 
legal  estates;  but  where  the  devise,  trust  or  agreement,  is  di- 
rectory and  incomplete ;  prescribing  the  intended  limitation  of 
some  future  conveyance  or  settlement  directed  to  be  made  for 
effectuating  it ;  there  the  trust  is  executory,  and  the  Court  of 
Chancery  will  not  construe  the  devise  or  articles  strictly,  but  will 
endeavour  to  discover  the  intention,  and  execute  the  tnist  ac- 
cording to  that  intention  (v).  This  subject  is  so  ably  discussed 
by  Mr.  Feamey  in  his  admirable  Treatise  on  Contingent  Re- 
mainders, that  a  reference  to  his  work  is  all  that  is  requisite 
in  this  place,  to  show  the  application  of  the  distinction,  as  it 
regards  devises  and  settlements  of  estates  of  inheritance. 

The  application  of  the  doctrine,  however,  to  limitations  of 
chattels  real,  and  other  personal  estate,  does  not  seem  to  be 
so-  well  settled :  for  although  it  is  clear  that  the  Court  will 
lend  its  aid  in  modelling  incomplete  dispositions  of  that  species 
of  property  as  well  as  of  real  estate,  in  order  to  effectuate  the 
intention  of  testators  and  settlors,  yet  it  is  not  settled  to  what 
extent,  and  in  what  mode  the  Court  will  lend  its  aid  to  effec- 
tuate such  dispositions,  when  made  by  reference  to  limitations  of 
real  estate  of  inheritance. 

Upon  this  subject  a  distinction  has  been  taken  between  exe- 
cutory trusts  in  wills  and  in  marriage  articles  (w) ;  and  it  seems 
to  have  been  incorrectly  inferred  from  thence,  that  the  Court 
will,  in  the  one  case,  modify  the  strict  legal  import  of  the  limi- 
tations in  the  articles,  in  order  to  effectuate  the  true  intent  of  the 
settlors ;  but,  in  the  other,  will  not  interfere  to  carry  into  exe- 


(«)  Sect.  5.  Wal.  570. 

(»)  See  per  Lord  Eldo/iy  1  Jac*  8t         {w)  3  Vea.  804. 
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cution  the  apparent  intention  of  the  testator,  though  imperfectly  Bequests  of 
expressed*     But  this  inference,  it  shoald  seem,  is  at  variance  cbattcU,  &c 
with  principal   and  authority.     The  only  distinction  existing  Eiccutory, 
between  articles  and  wills  is,  not  that  the  Court  will  not,  when 
the  itUeniion  can  be  dacoveredy  equally  lend  its  aid  to  effectuate 
that  intention  in  the  one  case  as  well  as  the  other,  but  in  exe- 
cuting the  articles  the  Court  possesses  a  guide  in  the  object  of 
the  settlement,  namely,  a  provision  for  the  issue  of  the  marriage, 
which  is  wanting  in  the  case  of  a  will,  and  has  no  other  guide  to 
the  discovery  of  the*  motives  and  object  of  the  will,  than  what  is 
to  be  collected  from  the  words  of  the  will  itself.     So  that  if  the 
articles  for  a  settlement  of  real  estate  were  to  limit  an  estate 
for  life,  with  remainder  to  the  heirs  of  the  body  of  the  settlor, 
the  Court  will  decree  a  strict  settlement,  in  conformity  with  the 
presumable  intention ;  but  if  a  wiU  directs  a  similar  limitation, 
the  Court  has  not  such  ground  for  decreeing  a  strict  settlement ; 
and  if  there  were  no  other  words  to  show  that  the  testator  did 
not  intend  to  use  those  words  in  the  strict  technical  sense,  it  has 
no  guide  to  ascertain  that  he  means  one  quantity  of  interest 
rather  than  another,  an  estate  for  life  rather  than  an  estate  in  fee. 
But  if  it  can  be  clearly  ascertained  from  the  will,  that  the  testator 
did  not  mean  to  use  the  words  in  the  strict  technical  sense,  the 
Court  will  effectuate  that  intention,  when  ascertained,  equally  as 
if  the  limitation  occurred  in  articles  (:r).     Any  other  distinction 
between  the  two  cases  would,  as  Lord  Eldcn  observes  in  the 
Countess  of  Lincoln  v.  7^  Duke  of  Newcastle  (y),  shake  to  the 
foundation,  the  rules  of  equity.     The  Court,  therefore,  it  may  be 
safely  concluded,  would  in  either  case  effectuate  the  intention, 
when  once  that  intention  can  be  clearly  ascertained^  and  it  can  be 
accomplbhed  consistentiy  with  the  rules  of  law.     These  obser- 
vations are  equally  applicable  to  limitations  of  personal  estate. 

The  first  consideration,  therefore,  in  cases  of  this  sort,  in  a 
wiU,  is  to  ascertain  whether  the  bequest  be  executory  or  executed; 
whether,  as  it  has  been  expressed,  the  testator  has  been  his  own 
conveyancer,  undertaking  to  frame  the  limitations  himself,  or 
whether  he  intends  a  setdement  to  be  made  to  effectuate  the 
intention  expressed. 

That  being  settied,  tiie  next  question  is,  whether,  notwith- 
standing the  executory  nature  of  the  expressions,  the  intention 

(x)  Per    Sir   WiUiam    Grant,  in  1  Jac.  &  Wal.  574;  see  also  per  Sir 

Blankbum  y.  StahieSy  2  Yes.  &  Bea.  John  Leaehy  V.  C,  in  Lord  DeerhurH 

369 ;  see  also  per  Lord  EUtan^  C,  in  v.  Duke  of  St.  Albans^  6  Mad.  260. 
Jervoise  y»  Dvike  o{  Northumberland^         (y)  12  Yes.  227. 
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Bequesu  of      be  expressed  in  such  a  definite  manner,  as  to  enable  the  Court  to 
chatteiMx^  act  upon  it? 

Executory.  j^  frequently  happens  that  a  testator,  after  limiting  estates  of 

inheritance  to  one  or  more  tenants  for  life,  with  remainder  to 
their  first  and  other  sons  successiyelj  in  tail  male,  with  remainders 
over,  directs  that  leaseholds  or  other  personal  estate  shall  go  and 
be  etgoyed  by  the  person  or  persons  for  the  time  being  entitled  to  the 
real  estates  as  far  as  the  rules  of  law  will  permit^  or  in  words  of 
similar  import.  A  question  has  arisen  in  such  cases,  whether  the 
clause,  when  it  occurs  in  a  will,  is  executory,  or  in  other  words, 
whether  it  amounts  to  a  direction  to  settle  ?  Another  question 
has  also  arisen,  whether  the  Court'^will  carry  such  a  direction  into 
effect,  and  to  what  extent;  and  again,  whether  any  difference 
exists,  where  such  a  direction  occurs  in  marriage  articles,  and  in 
the  shape  of  a  covenant  or  agreement  to  setde  the  personalty ; 
and  if  so,  to  what  extent,  and  in  what  mode  the  Court  will  carry 
such  agreement  or  covenant  into  effect  In  endeavouring  to 
obtain  a  solution  of  these  questions,  where  the  law  is  settled,  we 
shall  first  briefly  consider  the  cases,  which  it  must  be  confessed 
are  conflicting ;  and,  after  an  attempt  to  point  out  their  discre- 
pancies, to  state  their  result,  by  drawing  such  conclusions  as,  it  is 
presumed,  they  warrant.  The  reader  will  of  course  anticipate 
that  this  inqtiiry  involves  the  consideration  of  the  cases  on  the 
settlement  of  personal  chattels  as  hetr^looms.    . 

The  first  case  we  shall  cite  is  Gotoer  v.  Grosvenor  (z).  There 
Sir  Richard  Grosvenar  devised  his  real  estate  to  Sir  Thomas 
Grosvenor  for  life ;  s.  to.  remainder  to  trustees  to  preserve,  &c. 
Remainder  to  his  first  and  other  sons  successively  in  tail  male : 
with  remainder  to  the  testator's  brother  Robert  Grosvenor  for  life, 
with  remainder  to  his  first  and  other  sons  in  like  manner.  Then 
follows  this  clause,  '*  and  my  will  and  mind  is,  that  my  library  of 

books,  jewels,  plate,  and  furniture  of  my  houses  in shall 

go  as  heir^homs,  as  far  as  they  can  by  hwj  to  the  heir  male  of  my 
family  siiccessively,  as  my  reed  estate  is  hereby  settled  Lord 
Hardwicke  decided  that  as  Sir  Thomas  had  died  without  having 
had  any  issue,  the  limitation  over  to  Sir  Robert  was  good.  This 
was  the  only  point  decided  in  the  case ;  but  the  case  furnishes  the 
opinion  of  Lord  Hardwiche  as  to  the  effect  of  the  clause  above 
given,  which  he  considered  directory  (a).     His  Lordship  also 

(z)  Bum.  54 ;  also  reported  from      of  this  coDStructioti,   12  Yes.  231 ; 
MS. ;  5  Mad.  337,  349.  The  Countess  of  Lincoln  v.  Duke  of 

(a)  See  Lord  EUlons  approbation      Newcastle. 
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states  the  previous  cases  that  bear  npoD  the  subject,  and  to  which  Beqnetd  of 
the  reader  is  referred.  chattels,  &c 


The  next  case  is  Traffard  v.  Traffard(b),  which  was  also  the  Eiecutory. 
case  of  a  will,  and  determined  by  Lord  Hardwicke.  There  the 
testator  devised  his  real  estate  in  trust  for  Sigismvnd  Boehm  for 
life ;  remainder  in  trust  for  his  first  and  other  sons  successively 
in  tail  male;  remainder  in  trust  for  Charles  Boehm  for  life; 
remainder  in  trust  for  his  first  and  other  sons,  &c. ;  and  then  he 
bequeathed  his  plate,  books,  pictures,  and  household  goods,  of 
what  nature  soever,  *^to  such  nude  person^  when  he  should  attain 
twenty'-one,  who  should  then  be  entitled  to  the  trust  in  possession  of 
the  real  estate  thereinbefore  devised;  and  directed  that  until  such 
male  person  should  attain  twenty-one,  the  said  plate,  &c«,  should 
be  kept  at  Dunton  Hally  and  be  used  in  the  mean  time  by  such 
male  person  residing  there;  declaring  it  to  be  his  express  will 
and  desire,  that  the  said  plate,  &c.,  might  in  tlie  nature  of  heir^ 
looms  go  with  the  said  estate,  and  be  used  therewith^  as  long  as  the 
laws  of  Ms  reabn  would  permit  The  testator  appointed  an 
executor,  and  bequeathed  the  residue  of  his  personal  estate  to 
such  person  (when  of  the  age  of  twenty-one),  as  by  the  will 
should  be  entitled  to  the  trust  in  possession  of  the  lands.  The 
point  decided  by  Lord  Hardvncke  was,  that  the  words  '^  such  male 
person  who  should  attain  twenty-one,**  did  not  refer  to  a  tenant 
for  life,  but  to  the  person  who  would  be  entitled  to  the  inheritance 
by  attaining  twenty-one.  His  Lordship  recognised  his  determina- 
tion in  the  preceding  case  of  Gower  v.  Grosoenor;  and  further 
observed,  that  in  the  case  before  him,  there  was  a  direction  to 
executors,  whom,  by  virtue  of  the  last  clause,  he  made  trustees, 
for  the  purpose  of  efiectuating  the  succession  of  the  chattels^ 
Lord  JEUon  in  h'ls  observations  ^)  on  this  case,  seems  to  have 
considered  the  bequest  as  clearly  executory.  The  reader  will 
observe  that  a  leading  feature  in  the  last  case  is,  that  the  testator 
expressly  specifies  the  age  of  twenty-one,  as  the  period  of  taking 
the  chattel& 

The  two  preceding  cases,  Lord  ITiurlow  remarks  in  Foky  v. 
BumeU  (d)y  prove  no  more  than  that  the  will  might  be  such  that 

(b)  3  Atk.  347.  mote ;  see  also  Lord  Snuthamptom  v. 

(c)  In  the  Gountees  of  Lineoln  v.  Marquis  of  Hertford,  2  Yea.  &  Bea. 
DukeofNetocoiOe,  12  Yes.  232;  see  54;  and  Marshall  v.  HcUoway^  2 
also  his  Lordship*s  observatiou  on  Swan.  432. 

the  limitation  "  to  such  male,"  &c,  (d)  1  Bnn  C.  C.  274,  ii^ra. 

as  taken  altogethei\  being  too  re- 
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Bequesu  of      the  finBt  taker  should  not  take  the  whole ;  this  observation,  with 

chatteia,  &c.     ^^^  qualification,  is  correct 

Executory.  BridgeiDoter  v.  Egerton  (e)  is  also  a  case  of  a  toUL     There  the 

testator  bequeathed  thus:  '*I  desins  that  my  books  in  town  and 
country  should  be  deemed  and  taken  as  fieir-looms^  and  shall  go  to 
such  persons  as  shall  be  entitled  to  the  possession  of  my  capital 
mansion  house  at  A.y  by  virtue  of  the  limitations  of  my  settlement^* 
The  uses  of  the  settlement  were  in  the  usual  mode  to  the  testator 
for  life,  and  to  his  first  and  other  sons  successively  in  tail  male. 
It  was  decided  by  Lord  Hardwicke,  that  the  books  vested  in  the 
then  late  John  Duke  of  Bridyewater,  the  first  tenant  in  tail,  who 
died  an  infant  and  unmarried. 

The  next  case  is  Ftdey  v.  Bumdl{f)y  also  a  case  of  a  will, 
whereby  Lord  Foley  devised  his  real  estate  to  his  second  son 
Edward  Foley  for  life,  with  remainders  in  strict  settlement  to  his 
first  and  other  sons  successively  in  tail  male ;  with  remainders 
to  the  plaintiff  Andrew  Foley  for  life,  in  like  manner;  and  be- 
queathed all  his  standards,  fixtures,  household  goods,  furniture, 
fixtures,  &C.  &c.  '*  which  should  be  at  either  of  his  houses,  to  be 
held  and  enjoyed  by  the  several  persons^  who  from  time  to  tone 
should  respectively  and  successively  be  entitled  to  the  use  and 
possession  of  the  same  houses  respectively^  as  and  in  t/ie  nature  of 
heir-looms  to  be  annexed  and  go  along  with  such  houses  respectively 
for  ever^  Upon  the  bill  of  Andrew  Foley  and  his  son  to  have 
the  personalty  secured,  Lord  Thurhw  decided,  that  as  the  first 
taker  Edward  had  had  a  son  tenant  in  tail,  who  died  soon  after 
his  birth,  the  chattels  vested  in  him,  and  his  father  took  them  as 
his  representative.  The  case  was  heard  again  before  the  Lords 
Commissioners  Loughborough^  Ashurst,  and  Hotham,  who  con- 
firmed the  decree;  and,  upon  appeal  to  the  Lords,  their  decree 
was  also  afiirmed.  Lord  Loughborough  seems  to  have  been  of 
opinion,  that  the  clause  was  executory,  but  that  the  Court  would 
not  act  upon  an  intention  so  imperfecdy  expressed,  and  thaf^ 
therefore,  it  could  go  no  further  than  the  dear  devise;  otherwise 
it  would  not  be  to  construe,  but  to  make  a  will  upon  probability 
only.  Lord  Commissioner  Ashurst  observed,  that  where  the 
testator  left  it  to  the  Court  to  make  the  conveyance,  the  Court 


(e)  1  Bro.  C.  C.  280  \  S.  C.2  Ves.      see  ConditiH   y.  Soane,  1  Coll.  (C), 
sen.  122.  285,  as  to  the  practice  of  teiiaot  for 

(/)  1  Bro.  C.  C»  274i  infra ;  and      life  giving  security  for  heir-looms. 
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would  protect  the  property^  as  far  as  might  be  {g).  Upon  the  Bequests  of 
last  case  Lord  Eldon  observes  (A),  the  clause  was  directory,  which  chattels,  &c. 
a  Court  of  Equity  would  mould  to  the  purposes  of  the  testator  Executory. 
upon  its  general  principles.  There  never  was  a  case,  in  which 
Lord  Hardwieke*8  reasoning  might  more  properly  apply ;  and  yet 
a  son  who  lived  only  a  few  weeks  was  taken  to  be  personA 
desiffnaiA  under  the  words  ''who  from  time  to  time  should 
respectively  and  successively  be  entitled''  His  Lordship  then 
states  Lord  TTiurlaw^s  opinion  to  have  been  (but  which  does  not 
appear  from  the  judgment  as  reported),  that  if  the  testator  did 
not  give  explicit  directions  as  to  his  meaning,  there  was  only  the 
choice  either  to  say  the  leaseholds  vested  eo  instanti  the  child 
was  bom,  or  to  carry  the  limitations  to  the  utmost  extent  the 
law  would  admit;  and  the  clause  in  Ix>rd  ^o2^'s  will  did  not 
enable  the  Court  to  take  the  latter  course.  This  should  seem, 
however,  to  have  been  the  substance  of  Lord  LoughboraugKs 
opinion. 

Thus  &r  it  would  appear,  that  all  the  cases  correspond  in 
considering  the  clauses  in  question  as  executory,  but  there  is  a 
difference  of  opinion  as  to  the  carrying  the  testator^s  direction 
into  effect  In  the  cases  of  Gawer  v.  Grawenor  and  Traffcrd  v. 
Traffordy  Lord  Hardwiehe  was  of  opinion,  that  the  Court  might 
have  carried  the  intention  in  limiting  the  absolute  enjoyment  of 
the  chattels,  not  as  far  as  the  law  would  admit,  but  to  a  con- 
venient extent,  so  as  to  keep  the  real  and  personal  estate 
together  (t);  while  in  Bridgewater  v.  Egerton  his  Lordship  de- 
cided, that  the  infimt  tenant  in  tail  became  absolutely  entitled  at 
the  moment  of  its  birth,  notwithstanding  the  clause  in  the  will 
directed  the  books  should  go  as  heir-looms  to  the  persons,  &c. 
entitled  to  the  mansion  house  under  the  limitations  in  the  settle- 
ment The  clause  in  the  case  last  alluded  to  did  not  contain  the 
words  ''as  fiur  as  the  law  would  permit;"  and,  perhaps,  his 
Lordship  did  not,  upon  the  whole  construction  of  the  will, 
consider  the  Court  justified  in  adopting  any  modification  of  the 
chattels,  similar  to  that  suggested  in  his  judgment  in  Gower  v. 
Gratvenor.  The  subsequent  case  of  Foley  v.  Burnett  decided, 
that  though  the  clause  was  executory  in  its  intendment,  the 
intention  was  too  vaguely  expressed  to  furnish  the  Court  with  a 
sufficient  guide  to  carry  it  into  execution. 


(g)  Upon  thi0    dictum  see   Lord         (t)    5  Mad.    348,  349;  3  Atk. 
EldarCn  observations,  12  Yes.  235.         348,  849. 
(k)  lb.  234. 


1530  Of  the  limitation  [Ch,  xxii, 

Bcqnesu  of  The  next  case  is  Vaughan  v.  Burslem  (A),  wfaerein  the  testator 

chattels,  &c,  directed  that  the  chattels  should  go  as  heir-looms  with  the  real 
Executory.  estates,  (which  were  limited  to  his  daughter  for  life,  and  to  her 
first  and  other  sons,  &c.  in  strict  settlement),  and  be  held  and 
enjoyed  by  the  person  or  persansj  who  should  for  the  time  being  by 
virtue  of  his  will  be  entitled  to  his  said  estates^  as  far  as  the  rules 
of  law  and  equity  would  permit.  Lord  Thurlow  thought  that  the 
last  words  in  the  clause  made  no  difference  between  that  case 
and  Foley  y.  BnmeU^  and  held,  that  the  chattels  vested  absolutely 
in  the  first  son  tenant  in  tail,  and  went  to  the  father  as  his 
representative ;  his  Lordship  being  of  opinion,  that  the  words 
did  not  allow  the  Court  to  tie  up  the  property,  as  long  as  the 
law  would  allow. 

The  case  of  the  Countess  of  Lincoln  v.  The  Duke  of  New- 
castle (/)  is  next  in  order  of  time,  but  diflers  from  the  preceding 
cases  in  the  circumstance  of  its  being  the  case  of  a  covenant  to 
settle  the  personalty  in  a  marriage  settlement.  There,  by  a  deed 
of  settlement  on  the  marriage  of  Henry  Earl  of  Lincoln,  eldest 
son  of  the  Duke  of  Neweastk,  real  estates  were  limited  to  the 
said  Earl  for  life;  with  remainders  to  his  first  and  other  sons 
successively  in  tail  male:  with  remainders  to  Thomas  Pelham 
Clinton,  the  Duke's  second  son,  for  life;  with  similar  remainders 
to  his  first  and  other  sons,  with  like  remainders  to  the  Duke's 
third  son.  In  the  settlement  Henry  Duke  of  Newcastle  cove- 
nanted to  assign  certain  leasehold  estates,  in  trust  for,  and  for 
the  benefit  of  such  person  and  persons,  and  for  such  and  the  like 
estate  and  estates,  and  for  such  and  the  like  uses,  intents,  and  pur- 
poses, as  were  Aereinbefore  mentioned  of  or  concerning  the  freehoU 
estates  thereinbefore  limited,  so  far  as  the  law  in  that  case  would 
allow  and  permit  The  marriage  took  effect  Henry  Earl  of 
Lincoln  died  in  the  lifetime  of  Henry  Duke  of  Newcastk,  leaving 
issue  of  the  marriage  one  son,  Henry  Pelham  Clinton,  and  one 
daughter,  Catherine  Pelham  Clinton.  The  son  afixsrwards  died 
without  issue;  and  then  Henry  Duke  oi Newcastle  was  succeeded 
in  the  title  by  the  siud  Thomas  Pelham  Clinton,  his  only  surviving 
son,  who  afterwards  died  leaving  Henry,  his  eldest  son,  on  whose 
behalf  a  bill  was  filed  to  have  the  covenant  executed.  The 
Countess  of  Lincoln,  the  widow  of  f^rl  Henry,  and  his  daughter. 
Lady  Catherine  Pelham  CUnton,  claimed  to  be  entitled  absolutely 
to  the  leaseholds,  as  the  representatives  of  the  infiint  tenant  in 

(k)  8  Bro.  G.  C.  101;   see  also  (0  12  Yes.  218,  230. 

Ware  y.  PMill,  1 1  Ves.  257. 
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taiL  Lord  lAmghborough  directed  the  covenant  to  be  executed  Bequests  of 
by  a  settlement  of  the  leaseholds  in  trust  for  Henrys  the  then  chett^K  &c> 
Duke  of  Neweagde^  his  executois,  administrators,  and  assigns;  Executory. 
but  if  he  died  under  the  age  of  twenty-one  years,  without  leaving 
issue  male  of  his  body  living  at  his  decease,  then  in  trust  for 
Thomag  Pelham  F^lham  CUntan,  his  brother,  in  like  manner; 
then  in  trust  for  Lady  Catherine  Pelham  in  like  manner,  with* 
several  similar  limitations  or  trusts  over.  There  was  an  appeal 
from  this  decree  to  the  House  of  Lortls,  who,  at  the  suggestion 
of  Lord  EUenboroughi  reversed  that  part  of  the  decree,  which 
followed  the  words,  ^^  Henry  Duke  of  Newcastle^  his  executors, 
administrators,  and  assigns;"  the  Duke,  who  was  a  minor  at  the 
time  of  the  decree,  having  since  attained  twenty*one.  Lord 
EUenborough  and  Lord  Eldon  considered  the  decree  irreconcile- 
able  with  that  of  Lord  Thurhw  in  Vaughan  v.  Burslem.  Lord 
Eldon  also  observed,  it  was  wrong  also  on  another  point ;  that  it 
went  upon  a  supposed  distinction  between  marriage  articles  and 
wills,  observing,  ^<  There  is  a  distinction,  if  the  will  makes  a 
direct  gift,  and  the  ardcles  contain  a  covenant:  but  the  dis- 
tinction between  marriage  articles  and  an  executory  trust  under 
a  will  is  new  to  me.  Lord  Hardtaicke's  opinion  in  two  cases 
upon  wills  is  directly  contrary  to  that  of  Lord  Tkurlaw^  expressly 
upon  the  point  that  those  were  not  cases  of  direct  gift,  but  a 
direction  how  the  property  was  to  be  held  and  enjoyed ;  under 
which  direction,  a  conveyance  or  settlement  was  to  be  made. 
Upon  such  an  executory  trust  the  same  principle  prevails  as 
upon  marriage  articles." 

The  last  case  seems  to  have  settled  this  point,  that  under  an 
executory  clause  or  covenant  in  marriage  articles,  for  settling 
chattels  with  reference  to  a  series  of  limitations  in  strict  settle- 
ment, the  chattels  shall  not  vest  absolutely  in  the  first  tenant  m 
tail  dying  under  twenty'^me,  as  was  decided  in  the  preceding 
cases  in  wills;  but  it  affords  no  guide  as  to  the  mode  in  which 
the  Court  would  direct  the  trusts  in  execution  of  such  a  covenant 
to  be  framed* 

The  subsequent  cases  occurred  upon  wills:  the  first  is  Carr 
V.  Lord  Erroll{my  There  freehold  estate,  by  the  will  of  Sir 
WHUam  Carry  was  limited  (in  events  which  happened)  to  Lady 
Charlotte  Hay  for  life,  with  remainder  to  her  first  and  other 
sons  successively  in  tail  male.  The  testator  directed  that  certain 
plate  and  ftimiture  at  hb  mansion-house  at  E*  should  remain  as 

■!■  «l  ■  pi  -  .,11.11  .    _ 

(m)  14Ves.  478. 
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Bequests  of  hetr-Iooms,  and  devised  the  same  to  tnistees,  upon  trusty  to  permit 
^ ,^_^ .  !_  the  same  to  go  together  with  the  mansion-housef  *^to  such  person  or 
Eiecutory.  persons^  as  should  from  time  to  time  under  his  wiU  become  entitled 
to  it,  for  so  long  a  time  as  the  rules  of  law  and  equity  would 
permit;^  and  desired  that  an  inventory  should  be  taken  by  the 
executors.  Lady  Charlotte  Hay  died,  leaving  an  in&nt  son,  who 
became  entitled  to  an  estate  tail  male  in  the  devised  estates. 
Upon  his  death,  an  infant  and  without  issue,  the  chattels 
directed  to  go  as  heir-looms  were  claimed  by  his  father  as  his 
personal  representative;  and  the  question  was,  whether  the  words 
of  the  will  did  not  carry  over  the  chattels  to  the  persons  entitled 
to  the  settled  estates,  so  as  to  prevent  their  vesting  absolutely 
in  the  infant  son  of  Lady  Charlotte  Hay.  Sir  William  Grant 
decided  that  they  vested  absolutely  in  the  infant  son ;  observing, 
that  he  could  not  discover  any  substantial  difference  between 
that  case  and  Vaughan  v.  Burslem;  the  only  difference  in  this 
case  and  that  was,  the  bequest  to  trustees;  but  that  he  could 
not  see  in  the  trust  anything  executory;  so  that  the  question, 
whether  there  was  any  difference  between  an  executory  trust 
ill  a  will  and  articles  did  not  there  arise ;  and  that  the  decree 
for  the  plaintiff  in  that  case  would  not  interfere  with  anything 
discussed  in  the  case  of  the  Duke  of  Newcastle  v.  The  Countess 
qf  Lincobu 

The  case  which  followed  was  Lord  Deerhurst  v.  The  Duke  of  St. 
Albans  {n).  There  Lord  Vere,  by  will,  in  1781,  bequeathed  to 
trustees  all  his  household  goods,  furniture,  pictures,  books,  &c., 
which  should  be  at  his  mansion  at  Hanworth,  upon  trust  for  his 
wife  Lady  Mary  Vere  for  life,  and  after  her  decease  for  his  son 
Aubrey  Beauclerk  for  life;  and  after  the  death  of  the  survivor  of  them, 
upon  trust  that  the  trustees  should  stand  possessed  thereof  tit  trust 
for  sitch  person  as  should  from  time  to  time  be  Lord  Vere ;  it  being 
his  Witt  and  intention  that  the  same  should,  after  the  decease  of  his 
said  wifisy  go  and  be  held  and  enjoyed  with  the  title  of  the  family, 
so  far  as  the  rules  of  law  or  equity  would  permit.  The  testator 
directed  the  residue  of  his  personal  estate  to  be  laid  out  in  lands 
to  be  settled  upon  his  wife  Lady  Vere  for  life,  with  remainder 
to  his  son  Aubrey  Beauclerk  for  life,  with  remainder  to  the 
testator^s  grandson  Aubrey  Beauclerk  for  life,  with  remainder 
to  the  first  and  other  sons  of  his  said  grandson^  successively 
in  tail  male ;  with  remainders  to  WilUam  Beauclerk,  second  son 
of  Aubrey  Beauclerk  (the  son)   for  life,  and  to  his  finst   and 

(n)  5  Mad.  232. 
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other  sons^  &c.     The  title  descended  to  Aubrey  Beauderk,  the  Beqaests  of 
son,  who  was  second  Lord  Vere,  and  afterwards  fourth  Duke  of  ^^^^^^  ^^' 
St.  Albans^  from  him  to  Aubrey  Beauclerky  the  grandson,  third  ExecttUay. 
Lord   Vere^  and  fifth  Duke  of  St  Albans^  who  died  in  1815, 
leaving  an  infant  son  Aubrey^  the  fourth  Lord  Vere^  and  sixth 
Duke  of  SU  Albans,  who  died  in  1816,  whose  sister  of  the  half 
blood  and  only  next  of  kin.  Lady  Mary  Deerhurst,  claimed  the 
chattels,  in  opposition  to  the  claim  of  the  present  Duke  of  Si. 
AlbanSy  the  next  tenant  in  tail  in  possession.     The  case  was  very 
ably  ai]gued  on  behalf  of  the  plaintiff;  and  Sir  John  Leach,  V.  C, 
decided,  that  the  chattels  vested  absolutely  in  the  late  in&nt 
Duke,  and   was  of  opinion,  that   the  gift  contained  nothing 
executory ;  the  former  part  containing  words  of  direct  gift,  the 
remaining  part  merely   expressive  of  the  intention,  that  the 
absolute  interest  should   not'  vest  in  any  person  for  the  time 
being  Lord   Vere,  who  might  by  the  rules  of  law  and  equity 
be  limited  in  the  use  and  enjoyment  only  (0). 

The  preceding  decision  wad  confirmed  by  Lord  Lyndhurst,  C, 
and  subsequetitly  reversed  in  the  House  of  Lords.     Aubrey,  the 
fifth  Duke,  by  his  will  dated  18th  July,  1814,  gave  the  residue 
of  his  personal  estate  to  his  wife,  Louisa  Grace,  Duchess  of  St. 
Albans:  and  appointed  her  sole  executrix.     Louisa  Grace  sur- 
vived the  infant,  the  sixth  Duke,  and  by  her  will,  dated  the  28th 
November,  1815,  bequeathed  the  residue  of  her  personal  estate  to 
her  sister.  Lady  Laura  Tolkmache,  the  appellant;   and  appointed 
her  sole  executrix ;  who  proved  the  will  and  took  out  letters  of 
administration  to  Aubrey,  the  third  Lord  Fere,  and  fifth  Duke, 
with  his  will  annexed.     Lady  Laura  Tolkmache,  as  the  repre- 
sentative  of  Aubrey  Beauclerk,  the  grandson,  the  third  Lord 
Vere,  and  fifth  Duke  of  St  Albans,  appealed  (/>)  to  the  House  of 
Lords  against  so  much  of  the  decree  in  the  Courts  below,  as 
declared  Lady  Coventry,  late  Lady  Mary  Deerhurst,  to  be  abso- 
lutely entitled  to  the  chattels  in  question.     It  was  urged  on 
behfiJf.of  the  appellant,  that  the  gift  was  to  a  class  of  persons 
in  succession,  as  Lords  Vere,  and  not  to  individuals;    that  the 
bequest  was  not  to  the  person  who  should  be  first  taker  of  the 
title  of  Lord  Vere,  after  the  death  of  the  survivor  of  the  testator's 
widow  and  son,  which  would  have  been  good;  for  it  must  of 
necessity  have  vested  within  the  prescribed  limit,  against  per- 


.    (o)  From  tJiis  decision  there  was     judgment. 

an  appeal  to  Loitl  Eldon^  upon  which         {p)  ToUemaehe  v.  Coventry  2  CI. 
his  Lordship  did  not  pronounce  a     &  Fin.  611. 
VOL.  II.  Q  Q 
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BeqoefU  of      petuities ;  but  that  it  was  to  such  person  as  would  be  Lord  Fere 
chattels,  Ac.      jxext  iu  succession,  after  such  first  taker  of  the  title ;  and  was  not 
Executory.        a  bequest  which  must  necessarily  vest  within  a  life  or  lives  in 
being  at  the  death  of  the  testator  and  twenty-one  years  after : 
that  no  bequest  over  upon  the  death  of  such  first  taker  could  be 
valid,  unless  in  fiivour  of  some  person  who  must  of  necessity  be 
in  existence  within  the  above  period.     Lord  Brauffham,  C,  in 
moving  the  House  of  Lords  for  a  reversal  of  the  decree  of  the 
Court  below,  observed,  that>Lady  LauT&,  ToUemache  must  prevail, 
\t  Aubrey^  third  Lord  Vere^  took  an  absolute  vested  interest  in 
the  personalty;  and  tbat  it  was  equally  clear,  that,  if  Aubrey^ 
the  fourth  Lord  Vere^  took  an  absolute  estate.  Lady  Coventry, 
as  representing  him  was  entitled;  and  it  was  also  clear,  that 
Aubrey,  fourth  Lord  Fere,  took  an  absolute  interest,  if  the  gift 
was  by  limitation  over  to  Lord  Fere,  such  as  to  carry  an  estate 
for  life  only  to  Aubrey,  the  third  Lord  Fere,  he  being  in  esse  at 
the  date  of  the  will,  and  at  the  death  of  the  testator;  and  con- 
sequently his  first  unborn  son  would  take  an  absolute  interest* 
The  question,  therefore  was,  whether  or  not  the  testator  had  done 
that  which  the  rules  of  law  permitted,  when  he  made  the  limi- 
tation, not  to  a  series  of  persons  tVt  esse,  and  to  the  survivor  of 
them,  and  to  the  first  and  other  sons  of  that  survivor;  but  a 
limitation  to  one   person  in  esse  by  name,  as  purchaser,  with 
remainder  to  all  persons,  who,  from  time  to  time,  should  su<y 
cessively  become  Lord  Fere,  as  far  as  the  rules  of  law  and  equity 
would  permit;  from  which  last  limitation  this  impUcation  was 
sought  to  be  raised,  that  the  first  unborn  issue  of  the  last  person 
answering  the  description  of  Lord  Vere,  and  in  esse  at  the  date 
of  the  will  and  death  of  the  testator,  should,  according  to  the 
analogy  of  the  rules  of  law,  take  an  absolute  interest;  the  prior 
taker  only  taking  an  estate  for  life;    his  Lordship  adding,  a 
question  of  difficulty,  and  undoubtedly  without  precedent   After 
adverting  to  the  prior  decisions  cited,  as  referring.to  the  principal 
case,  his  Lordship  urged  the  difficulty  of  annexing  chattels  per- 
sonal to  a  tide,  whether  the  title  was  a  series  of  life  estates,  or  of 
estates  of  inheritance ;  that  it  was  a  limitation  unknown  to  the 
law  treating  Lord  Fere,  as  if  he  were  a  corporaticm  with  per- 
petual succession ;  that  though  the  third  Lord  Fere  was  alive  at 
the  time  of  the  will,  and  you  gave  to  the  fourth  Lord  Vere  his 
unborn  issue,  that  which  the  rules  of  law  would  enable  you  to 
give,  if  the  event  had  happened,  yet  that  the  construction  of  the 
instniment  must  not  be  governed  by  the  event  that  had  acciden- 
tally happened:  he  further  argued,  that  if  chattels  were  to  go 
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with  a  title,  the  interest  in  those  chattels,  by  abeyance,  if  the  Bequests  of 
title  were  a  barony  in  fee,  or  if  in  tail  by  suspension  through  chattels,  &c 
attainder,  might  be  suspended  from  vesting  for  more  than  a  Executory, 
century.  That  it  was  a  fallacy  to  say  that  the  Lords  Vere  were 
all  in  esse ;  and  that,  at  the  death  of  the  testator,  or  rather  the 
date  of  the  will,  that  Lord  Vere  was  tJi^  esse^  on  the  failure  of 
whose  life  estate,  the  fourth  Lord  Fere,  the  first  unborn  issue,  took. 
The  man  was  in  esse,  the  individual  Beauclerky  who  afterwards 
happened  to  become  Lord  Vere  was  in  esse  at  the  time;  but  there 
was  not  a  Lord  Vere  in.  esse,  nor,  ex  vi  termird^  could  there  be 
said  to  be  a  Lord  Vere  in  esse,  till  that  individual^  whom,  quasi 
individual,  we  admit  to  have  been  in  esse,  came  to  be  Lord  Vere. 
That  construction  of  the  will  must  be  made  either  with  reference 
to  the  natural  or  politic  capacity  of  Lord  Vere,  and  not  to  both; 
that  for  one  purpose  to  escape  the  rule  against  perpetuities,  you 
cannot  regard  the  person  taking  to  be  a  natural  man,  and  for 
another  purpose,  bring  in  a  fourth  Lord  Vere,  to  defeat  the 
interest  of  the  third  Lord  Vere;  that  according  to  his  politic 
capacity,  the  fourth  Lord  Vere  was  not  in  existence.  The  House 
of  Lords,  in  accordance  with  his  Lordship's  motion,  reversed  the 
decrees  of  the  Vice  Chancellor  and  Lord  Lyndhurst. 

In  MackwarthY.  Hinxman  (q), the  testator  bequeathed  personal 
estate  to  his  executors,  in  trust  to  pay  the  interest  and  dividends 
and  profits  thereof  to  his  nephew.  Sir  Gilhert  Affleck,  Bart,  for 
life,  and  after  his  death  to  his  eldest  son  for  the  time  being;  but 
if  his  nephew  should  die  leaving  no  son,  then  to  the  person  on 
whom  the  baronetcy  should  devolve,  it  being  his  will,  that  the 
interest,  &c.,  should  never  be  alienated  from  the  title,  but  that 
each  succeeding  Baronet  should  enjoy  the  interest,  &c.,  for  life ; 
and  after  the  extinction  of  the  title,  to  faU  into  his  residuary 
estate.  At  the  death  of  the  testator,  Sir  Gilbert  had  two  brothers 
living,  James  and  Robert,  on  whom  the  baronetcy  successively 
devolved.  Sir  Gilbert  died  without  ever  having  had  any  issue : 
on  the  death  of  Sir  James,  his  executors  claimed  the  absolute 
ititerest  in  the  personal  property,  insisting  that  Sir  James  was 
upon  the  true  construction  of  the  will  qvojsi  tenant  in  tail,  and 
absolutely  entided.  For  Sir  Robert  it  was  insisted,  that  as  he 
and  Sir  James  were  the  only  persons  in  existence,  who,  by  the 
rules  of  law,  could  take  life  estates  under  the  dispositions  of  the 
will,  the  testator  must  have  intended,  that  in  the  events  which 
had  happened,  they  should  take  life  estates  only;  and  that  the 


(q)  2  Keene,  058. 
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last  person,  to  whom  a  life  interest,  capable  of  taking  effect  under 
the  rules  of  law,  was  limited,  would  become  absolutely  entitled. 
Lord  LangdaUy  M.  B.,  however,  decided  that  Sir  James  took  an 
absolute  interest  as  quaxi  tenant  in  tail. 

Haying  stated  the  cases  of  dispositions  of  chattels  with  re- 
ference to  limitations  in  strict  settlement,  so  &r  as  the  rules  of 
law  or  equity  will  permit,  the  following  observations  occur;  but 
which  the  editor  presents  to  the  reader  with  diffidence.  Lord 
Hardwiche^H  opinion  clearly  was,  that  such  words  were  executory, 
and  afforded  ground  for  a  Court  of  Equity  to  model  the  limitations 
of  the  personal  estate ;  not  to  the  ultimate  limit  die  law  would 
allow,  but  to  such  a  convenient  extent,  as  to  execute  the  general 
primary  purposes  of  the  will  or  setdement,  by  carrying  together 
the  refd  and  personal  estates.  Lord  Eldon  has  expressed  his 
opinion,  that  this  would  have  been  the  better  mode  of  construing 
the  words ;  and  which,  had  it  been  ret  integroy  he  should  have 
adopted.  His  Lordship,  however,  admitted  that  that  construc- 
tion had  been  overruled ;  for  we  find  that  it  was  not  adopted 
by  Lord  Thurhw  in  Foley  v.  Burnett  and  Vaughan  v.  Bvrdenu 
Those  cases  have  determined  that  the  clause  in  question  occur- 
ring in  a  will,  does  not  afford  sufficient  indication  of  intention, 
as  to  the  mode  in  which  the  direction  was  to  be  carried  into 
effect;  and  that  the  Court,  labouring  under  the  difficult  kX 
determining  the  intermediate  modifications  the  testator  intended 
between  the  vesting  in  the  tenant  in  tail,  at  tiie  moment  of  his 
birth,  and  the  carrying  the  limitations  to  the  utmost  extent  the 
law  would  allow,  was  therefore  under  the  necessity  of  deciding 
that  the  interest  vested  in  the  infant  tenant  in  tail  at  Ma  birth. 
This  mode  of  construction  has  been  followed  by  the  subsequent 
cases,  which,  as  we  have  seen,  considered  the  words  of  bequest 
as  containing  nothing  executory.  The  result  of  which  is  to 
reduce  the  clause  under  discussion  in  a  witt  to  a  direct  bequest; 
and  there  is  now  no  difference  in  effect  between  such  a  limitation 
of  chattels,  with  reference  to  limitations  in  strict  setdement,  and 
an  immediate  bequest  to  the  first  taker  for  life,  and  after  his 
decease  to  his  first  son  in  tail,  and  the  heirs  or  issue  male  of  his 
body. 

It  appears,  dierefore,  to  be  immaterial,  whether  the  directbn, 
as  to  the  enjoyment  of  the  chattels,  refers  to  the  limitations  of 
freehold  estates  already  setded  {q),  or  to  the  lands  to  be  pur- 


(q)    As  in  Chwer  t.  Orosvenor^      Egerton^  Foley  y,  SumeOy  VcaigkaM 
Tfvffard  y.  Trafford^  Bridgewater  v.      v.  Burdem. 
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chased  with  the  produce  of  residuary  personal  estate  (r);  or  Bequests  of 
whether  the  chattels  are  directed  to  be  so  enjoyed  geQerally,  or  *^*'*"^^*^ 
be  bequeathed  to  trustees  («),  or  to  the  objects  themselves  (/);  or  Execntorj. 
whether  the  limitations  arc  directed  as  far  as  the  rules  of  law  will 
permit,  or  without  those  words  (u),  or  for  ever  {x) ;  bat  not  in 
reference  to  the  enjoyment  of  a  title  (xar). 

Nor,  it  should  seem,  will  the  case  be  different,  although  the 
testator  actually  direct  a  settlement  to  be  made^  unless  he  give  some 
more  definite  intimation  of  intention  than  the  words  in  the 
clauses  before  considered  (y). 

But  if  the  will  afford  a  clue  to  the  testator's  meaning  as  to  the 
modifications  of  the  limitations  of  the  chattels,  as  by  declaring 
that  the  absolute  enjoyment  is  to  be  postponed  to  the  age  of 
tweniy-aney  there  the  Court  wiU  effectuate  the  intention,  it  being 
within  the  prescribed  limits  of  executory  devise  (z). 

In  r^ard,  however,  to  a  covenant  in  a  settlement,  or  articles ' 
for  settling  chattels  real  and  other  personal  estate,  with  reference 
to  limitations  of  real  estate  so  far  as  the  rules  of  law  will  permit, 
or  with  words  of  similar  import,  the  rule  of  construction  is 
difierent  from  that  of  similar  words  in  a  will ;  upon  the  distinc- 
tion before  noticed  of  the  guide,  which  exists,  in  the  former  case, 
to  the  discovery  of  the  intention  of  the  settlor,  which  is  wanting 
in  the  latter;  but  the  construction  is  not  at  present  setded. 

That  such  a  difference  in  the  construction  of  the  clause  under 
consideration  exists  in  the  case  of  a  covenant  in  marriage  articles 
appears,  as  before  noticed,  from  the  decision  of  the  Countess  of 
Lincoln  v.  The  Duke  of  Newcastle.  But  with  reference  to  th^ 
mode  of  carrying  such  a  covenant  into  effect,  there  appears  to  be 
considerable  difficulty. 

In  Foley  v.  BumeU^  Lord  Commissioner  Ashurst  said,  that  the 
Court  would  protect  the  property  as  far  as  might  be ;  but  that 
dictum  is  expressly  denied  to  be  law  by  Lord  Eldon^  in  the  case 
last  alluded  to,  who  said  the  Court  never  had  done  that     His 


(r)  As  in  Lord  Deerkurst  v.  Duke 

(s)  As  in  Carr  y.  Lord  ErroUj 
The  Doke  of  Newcastle  v.  The 
Countess  of  Lincoln^  ToUemache  v. 
Earl  and  Countess  of  CooetUry^  2  CI. 
&  Fin.  372;  Lord  Deerkurst  v,  Duke 
of  SL  Albans. 

(0  As  in  Traffard  v.  Trafford^ 
supra,  p.  1533. 

(u)  Bridgeieater   v.    Egertoii,    1 


Bro.  C*  C.  280 ;  Vaughan  v.  Burslenij 
3  Bro.  C.  C.  101,  per  Lord  Tkurlow. 

(x)  As  in  Foley  t.  BumelL 

(xx)  ToUemache  v.  Earl  and 
Countess  o£  Coventry^  2  CI.  &  Fin. 
611. 

(jf)  Blackburn  v.  Stables^  2  Yes.  & 
Bea.  370 ;  Jervoise  v.  The  Duke  of 
Nortkumberland,  1  Jac.  k  Wal.  572. 

(z)  Trafford  v.  Trqffbrd,  supra, 
p.  1533. 
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B^aestt  of      Lordship  further  observed,  that  the  best  rule  would  have  been 
mttei8,Aa      f^^  ^y^^  Court  to  tie  up  the  property,  not  as  long  as  the  rules  of 

Executory.  in^  would  permit,  but  to  a  convenient  extent  But  although 
Lord  Hardwicke'^s  mode  of  interpreting  and  executing  the  clause 
cannot,  as  the  cases  have  now  settled  it,  be  adopted  with  respect 
to  wills,  there  appears  to  be  no  reason  whj  it  should  not  be 
resorted  to  in  the  case  of  a  covenant  in  marriage  articles. 

Sir  Wmiam  Grant  (a\  and  Lord  Eldon  (b)  remarked,  that  the 
marriage  articles  (the  object  being  a  provision  for  the  issue)  afford 
a  primd  facie  evidence  of  intention,  which  is  wanting  in  executory 
trusts  under  a  wilL 

The  case  of  the  Countess  of  Lincoln  v.  The  Duhe  ofNewcasda^ 
as  we  have  observed,  came  to  no  decision  as  to  the  mode;  it 
merely  decided  that  the  chattels  do  not  vest  absolutely  in  the 
first  tenant  in  tail  dying  an  in&nt  The  good  sense  of  Lord 
Hardtoicke^a  rule  of  interpretation,  approved  by  Lord  EUan, 
would  probably  be  followed,  but  the  particular  mode  in  which 
the  Court  would  frame  the  trusts  of  the  personalty,  must,  of 
course,  in  each  particulair  case,  depend  in  a  great  measure  upon 
the  limitations  of  the  real  estate,  to  which  the  enjoyment  of  the 
chattels  is  to  be  annexed.     Upon   this  subject  the  following 

p  observation  of  Lord  Eldon  (c)  is  well  deserving  consideration : 

his  Lordship  remarks,  ^*  Lord  Hardmche  says,  it  is  the  practice 
of  conveyancing  to  limit  leasehold  estates  to  a  tenant  for  life, 
then  to  the  son,  either  to  be  absolutely  vested  in  him  when  he 
shall  attain  the  age  of  twenty-one,  or  upon  his  birth,  to  be 
devested  if  he  died  under  the  age  of  twenty-one ;  and  to  go  over, 
but  not  upon  the  simple  contingency  of  his  death  under  the  age 
of  twenty-one,  as  Sir  Joseph  JekyU  says  {d) ;  but  if  he  shall  die 
under  the  age  of  twenty-one  without  issue  generally,  if  the  object 
be  to  limit  an  estate  tail  general;  or  without  issue  male,  if  an 
estate  in  tail  male  be  the  object."  Upon  this  quotation  Lord 
Eldon  continues,  ^'  But  this  is  not  carrying  it  as  far  as  the  law 
will  permit;  for  the  moment  a  son  comM  to  the  age  of  fourteen, 
he  may,  subject  to  the  contingency  of  his  death  under  the  age 
of  twenty-one,  not  leaving  issue  male,  bequeath  the  leasehold 
estate.  Suppose  he  dies  under  the  ag^  of  twenty-one,  leaving 
issue  male,  that  issue  male  would  not  take  the  leasehold  estate, 
as  he  would  the  real  estate:  but  the  leasehold  estate  would  be 


(a)  In  Blackburn  v.  Stables^  ubi      umberland^  ubi  wpra. 
supra,  (e)  12  Ves.  229. 

(6)  In  Jervaise  v.  Duke  of  North'         {d)  2  P.  Wins.  690. 
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part  of  bis  general  personal  estate ;  which  may  go  to  his  next  of  Bequesu  of 
kin,  and  equally  to  the  wife  with  them ;  or  in  some  parts  of  the  cb«ttgl«»  ftc* 
kingdom^  the  larger  portion  to  the  wife.     Therefore  the  propo-  Executory, 
aition,  that  the  leasehold  estate  is  made  unalienable^  as  long  as 
the  roles  of  law  permit,  as  was  said  by  Sir  Joseph  Jekyll  and 
Lord  Hardwiche  is  not  true  in  any  sense :  one  sense  of  those 
words  being  that  you  are  to  make  use  of  all  the  modifications 
and  limitations  the  law  will  admit,  to  select  those  that  will  enable 
you  to  execute  the  primary  purpose,  to  knit  together  the  two 
estates,  as  long  as  the  law  will  admit" 

His  Lordship  did  not  point  out,  nor  indeed  was  he  called  upon 
to  suggest  the  most  convenient  and  proper  mode  of  modifying 
the  trust  of  the  personal  estate,  in  analogy  or  correspondence 
with  the  limitations  in  strict  settlement  in  die  case  before  him ; 
the  difficulty  of  pointing  out  that  mode  was  avoided  by  the 
su^estion  of  Lord  ElUnborough^  which  the  Lords  adopted ;  so 
that  that  decision,  as  Lord  Eldon  justly  observes,  cannot  serve  as 
a  guide  to  conveyancers  as  to  what  is  to  be  done  under  any  other 
circumstances  than  a  tenant  in  tail  in  possession  attaining  the  age 
of  twenty-ime.  It  might  be  expected  that  great  Judges  would 
di£Per  as  to  the  practice  of  conveyancers  in  their  mode  of  framing 
the  trusts  of  leaseholds  and  other  chattels,  in  execution  of  such 
a  covenant  in  marriage  articles,  since  the  opinions  and  practice  of 
conveyancers  themselves  always  have  been,  and,  at  the  present 
time,  continue  unsettled. 

The  cases  authorize  us  to  say,  that  the  mode  which  has  been 
too  commonly  adopted  of  declaring  the  trusts  of  personalty  or 
covenanting  for  their  being  settled  by  a  general  reference  to  the 
limitations  of  real  estate  settled  in  strict  settlement,  or  as  near 
thereto  as  may  be,  or  as  the  rules  of  law  and  equity  will  allow, 
is  a  very  objectionable  mode ;  for,  as  Mr.  Butler  observes  in 
his  very  valuable  note(l),  on  Co.  Lit.  290,  b.  sect  10,  the  nature 
of  real  and  pe.r8onal  estate  is  so  different  as  to  make  it  almost 
impracticable  to  form  such  a  set  of  trusts  as  will  in  every  possible 
event,  or  even  in  the  common  contingencies,  carry  the  personal 
estate  in  the  same  course  of  devolution  as  the  real  estate ;  and 
the  modes  of  doing  so  are  so  various  that  hardly  two  professional 
men  would  agree  upon  the  same  plan."  The  same  learned 
writer  recommends  as  the  best  method,  to  insert  a  complete  set 
of  limitations  for  the  personal  estate.  When,  however,  the  small- 
ness  of  the  property  or  other  circumstances  require  brevity,  the 
trusts  may  be  declared  by  general  reference,  taking  care  to  insert 
a  proviso  declaring  that  the  leasehold  or  other  personal  estate 
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shall  not  vest  absolutely  in  any  child  or  children  of  any  tenant 
for  life^  unless  or  until  he,  she,  or  they  shall  attain  the  age  of 
twenty-one;  with  a  further  proviso  that  such  child  for  the  time 
being  may  during  minority  be  entitled  to  the  rents  and  interest 
If  the  subject  be  not  productive  as  in  the  case  of  chattels  to  go  as 
heir-looms,  the  last  proviso  is  of  course  inapplicable  and  unnece&-> 
sary.  The  mode  just  mentioned  is  probably  more  usual  than 
that  of  setting  out  the  trusts  at  length,  and  will  have  the  effect  of 
keeping  the  real  and  personal  estates  together,  until  some  one 
person  becoming  tenant  in  tail  would  have  the  power  of  absolute 
disposition  of  both.  , 


Sect.  V.  Of  bequests  of  chattels  real,  &c.,  which  in 
devises  of  estates  of  inheritance  would,  strictly 
speaking,  be  executory  devises. 

We  proceed  to  bequests  of  chattels  real  and  other  personal 
estate,  which  in  devises  of  real  estate  would,  strictly  speaking,  be 
executory  devises. 

I.  After  a  life       L  Limitations  to  take  effect  after  a  life  or  lives  in  being  and 

MdTi';^'  twentyK.ne  years  after. 

afterwards.  The  law  admits  of  executory  bequests  of  chattels  with  any 

number  of  successive  limitations,  so  that  they  are  made  to  take 
effect  within  a  life  or  lives  in  being,  and  twenty-one  years,  and 
a  further  period  of  gestation  of  a  few  months  after.  Therefore, 
if  a  limitation  over  of  personal  estate,  on  the  event  of  a  dying 
without  issue,  which  would  be  void  {e)y  be  restrained  to  the 
death  of  the  first  taker  (y*),  or  of  any  other  person  then  in  esse  {g); 
or  if  such  limitation  depend  upon  the  .deadi  of  such  issue  under 
the  age  of  twenty-one  (A) ;  or  be  Hmited  so  as  to  take  effect 


(e)  Orey  v.  Shawne,  1  Eden, 
153;  Grey  v.  Montagu^  2  Eden, 
205 ;  Jeffery  v.  Sprigge^  I  Cox,  62 ; 
Boekm  y.  Clarke,  9  Ves.  580;  see 
also  lb.  202;  K%rkpatrick  v.  Kirk" 
patrick,  13  Ves.  484;  CampbeU  ▼. 
Harding,  2  Rnss.  &  M.  390,  aff.  D. 
P. ;  8  Bli.  469 ;  2  CI.  &  Fin.  421,  as 
Candy  v.  CampbeU,  Carter  v.  BentaU, 
2  Beav.  551;  mpra,  p.  100;  Pye 
V.  Lintoood,  6  Jur.  618 ;  Lepine  v. 
Ferard,  2  Russ.  &  M.  878. 

(/)  Oakes  V.  Chal/ont,  and  the 
Duke  of  NorfoUi  3  case,  PoUexf.  38, 
223 ;  Mojisenburgh  v.  Ash,  1  Vern. 
304 ;  Pawkt  v.  Doggett,  2  Vern.  86 ; 


Fletcher's  case,  1  £q.  Ca.  ab.  193,  pi. 
10;  NickoUy.  Hooper,  1  P.  Wms. 
198,  commented  upon,  2  Atk.  313; 
Pinbury  ▼.  Elkin,  lb.  563  ;  King  v. 
Cotton,  2  J?.  Wms.  676 ;  Sabbarton 
V.  Sabbarton,  Forr.*245;  Chamber- 
lain  y.  Jacob,  Amb.  72 ;  Kirkpatrick 
V.  Kirkpatnek,  13  Yes.  481,  486. 

(g)  Lamb  y.  Archer,  1  Eq.  Ca.  ab. 
192,  pi.  8 ;  SmaU  v.  Deimy,  1  Wils. 
270. 

(Ji)  Salkeldy.  Vernon,  1  Eden,  71; 

Sheffield  v.    Lord    Orrery,  3   Atk. 

282 ;  Penn  v.  Barclay,  14  Ves.  122 ; 
2  Sim.  &  Stu.  214. 
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twenty-one  years  after  a  life  in  being  (t)^  it  will  be  valid  upon  the  Bequests  of 
happening  of  those  contingencies.  To  this  extent  the  policy  of  chattels,  &c. 
the  law  has  permitted  personal  estate  to  be  locked  up  in  settle- 
ment; but  there  is  no  instance,  in  which  the  vesting  of  this 
species  of  property  has  been  allowed  to  be  postponed  to  a  farther 
period,  and  every  attempt  to  effectuate  it  has  been  frustrated  by 
the  decisions  of  Courts  of  Justice(y)« 

It  may  be  here  observed,  that  where  there  is  a  limitation  to 
take  effect  in  either  of  two  events,  one  of  which  is  too  remote, 
but  the  other  not,  if  the  latter  happen,  the  limitation  will  take 
effect  (A> 

IL  Where  the  general  import  of  the  words  '*  after  faHure  of  ii.  Wbere  the 
ixme  **  has  been  restrained  to  the  legal  period.  ?f  the"wOTE*^* 

But  notwithstanding  a  bequest  of  a  chattel  to  take  effect  after  "  after  failure 
a  general  failure  of  issue  is  void,  the  Courts  of  Justice,  in  their  bee^mtrdned 
anxiety  to  support  the  dispositions  of  testators,  have  admitted 
very  slight  circumstances  to  confine  the  generality  of  the  words 
*<  dying  without  heirs  or  issue  "  to  a  legal  period  (/).    And — 

1«  Where  the  limitation  is  to  two  or  more,  followed  by  a  gift,  l.  Where  the 
in  case  of  failure  of  issue,  to  the  survivors  or  survivor.  Allowed  ^^a 

Thus,  if  a  legacy  were  given  to  A.  and  J5.,  and  if  eUher  of  Request  to^e 
them  died  toithout  issue^  then  to  the  survivor ,  the  limitation  would  faUure  of  issue 
not  be  too  remote,  as  the  testator  would  be  intended  to  give  a  <>^***«<>*'»«^« 
personal  benefit  to  the  surviving  legatee;    which  construction 
would  confine  the  dying  of  either  of  them  without  issue  to  the 
time  of  the  parent's  death. 

Thus,  in  NichoUs  v.  Skinner  (nt),  portions  were  bequeathed  to 


(0  JJdaddox  V.  Staines,  2  P.  Wms. 
421 ;  Sabbarton  y.  Sabbarton,  Ca. 
Tern.  Tal.  245;  Sheffield  v.  Lord 
Orrery^  3  Atk.  282 ;  Thackeray  v. 
Hampsan,  2  Sim.  &  Stu.  214;  see 
also  Murray  v.  Addenbrooh,  4  Buss. 
418. 

O*)  Lade  v.  Holford,  3  Burr. 
1416;  Black.  Bep.  428,  S.  C; 
Fhipps  y.  Kelynge,  Feame,  Cont. 
Bern.  10  ed.  Appendix,  6 ;  Cambridge 
V.  Bern,  8  Ves.  12,  24 ;  Lord  Smuth- 
an^pton  v.  Marquis  of  Hertford^  2 
Ves.  &  Bea.  54 ;  Marshall  y.  HoUo- 
way,  2  Swanst  450;  Bull  y.  Priich- 


ardy  1  Buss.  213 ;  11  Jur.  34;  Hayes 
y.  Hayes,  4  Buss.  311  ;  Palmer  y. 
Holfordt  lb.  403 ;  Arnold  y .  Congreve, 
1  Buss.  &  M.  209 ;  Htmter  y.  Judd, 
4  Sim.  455 ;  Kampf  y.  Jones,  2 
Keene,  756 ;  Dodd  y.  Wake,  8.  Sim. 
615 ;  Ibbetson  y.  Ibbetsan,  5  Myl.  & 
Cr.  26;  Viscount  Dtmgamwn  y. 
Smith,  12  Gl.  &  Fin.  546. 

(h)  Longhead  y.  Phelps,  2  W.  Bl. 
704;  Minier  y.  Wraith,  13  Sim.  52. 

(0  Broohs  y.  Taylor,  8  Vln.  Ab. 
tit.  (Deyise),  p.  313,  pi.  33. 

(m)  Pre.  Oh.  528. 
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Bequests  of  ^^  testator's  fouT  children,  to  be  paid  to  them  at  their  respective 
chattels,  &c.  ng^g  ^f  t  wentv-one,  or  days  of  marriage ;  and  in  case  any  of  them 
Where  gift  is     should  die  before  the  time  of  payment,  or  should  die  without 

to  two,  followed  .  ii-  !•!  I  .  1 

by  bequest  to  issue ;  then  his  or  their  share  to  go  to  the  survivors  and  survivor 
sumyor.  ^f  them,  and  his  heirs.     One  of  the  children  died  without  issue 

under  age,  and  unmarried :  and  Sir  Joseph  Jdtyll  decided  that 
the  limitations  over  being  to  the  survivors  and  survivor  of  them, 
and  his  heirs,  it  could  not  be  intended  a  dying  without  issue 
generally,  which  would  make  it  void:  but  dying  vnthout  issue  in 
such  a  manner,  that  the  survivors  or  survivor  might  take  it, 
which  must  be  during  their  lives,  and  consequently  good.  That 
it  was  liable  to  the  contingency  of  surviving  until  it  came  to  the 
last,  and  consequendy  that  the  plaintiff,  one  of  the  surviving 
brothers,  could  not  have  his  share  of  the  principal  paid  to  him, 
but  only  the  interest 

The  last  case,  however,  was  cited  by  Lord  Norihingtany  then 
Lord  Keeper  Henky^  in  his  judgment  in  Oray  v.  Shawne  (n), 
and  disapproved.  His  Lordship  very  forcibly  observes  upon  the 
above  case,  "  One  of  the  events  having  happened  of  a  dying 
before  the  payment  accrued,  and  it  not  being  contended  that  it 
was  a  conjunctive  contingency,  and  that  "or  without  issue'' 
meant  ^^  and  without  issue,"  I  do  not  see  how  that  question 
could  arise ;  but  as  to  the  reason  given,  because  the  limitation 
over  was  to  the  survivors,  I  see  no  more  force  in  that  to  restrain 
the  words,  than  if  it  had  been  given  to  particular  legatees"  (o). 

In  Hughes  v.  Sayer  (/?),  the  testator,  devised  the  surplus  of 
his  personal  estate  to  his  two  nephews,  and  if  either  of  them 
should  die  without  children,  then  to  the  survivor.  Sir  Joseph 
Jekytty  M.  B.,  held,  that  the  words  *^  dying  without  children" 
must  be  taken  to  be  a  dying  without  children  then  (namely,  at 
the  death  of  the  parent)  living,  because  the  immediate  limitation 
over  was  to  the  surviving  devisee. 

We  may  here  notice  a  devise  of  real  estate  in  Doe  v.  Knowls  (q), 
since  it  is  conceived  a  similar  construction  would  be  adopted  in 
a  bequest  of  personalty.  The  testator  devised  real  estate  to  fF,  & 
and  M.  his  wife,  for  their  lives,  and  the  life  of  the  survivor:  and 
then  to  their  daughter  Mary,  or  if  more  children,  by  jSf.,  the  wife 
of  fF.  S.,  equal  between  them ;  and  in  case  they  learn  no  children. 


(n)  1  Eden.  157.  FrampUm,  2  Col.  (G.),331. 

(o)  The  caseof  JVtcAo&v.  Skinner^  (q)  1  Bar.  &  Adol.  324;  see  also 

18  cited  bj  Fearne,  ed.  IQth,  472.  Eomdagk  v.  Bandagh^  2  M}4.  &  K. 

0>)  1  P.  Wms.  634;   Tunur  v.  441;   4Beav.419. 
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to  their  heirs  and  assigna  M.  died  in  the  lifetime  of  her  husband  Bequests  of 
W.  S.,  leaving  one  only  child,  the  said  Mary.     The  daughter  chattels,  &c. 

Mary  died  in  her  fathei^s  lifetime*     He  devised  the  estate  to  two  '^here  Wluro 

.  ,  ,  1     1      .1      1    .         of  issue  con- 

persons  on  certain  trusts:  the  question  Was,  whether  the  devisees  fined  to  death 

of  W.  8,  or  the  heir-at-law  of  the  testator  were  entitled ;  which  ^Ik^^**^ 
turned  upon  the  construction  of  the  words  **  m  case  they  leave  no 
ckUdrenJ*  It  was  contended  for  the  heir-at-law,  that  the  limita- 
tion over  could  not  take  effect,  if  there  was  a  child  living  at  the 
death  oi  either  parent,  which  event  happened*  But  the  Court  of 
B.  IL  held,  that  the  true  construction  of  the  devise  was,  in  case 
there  should  be  no  child  of  the  said  W.  8.  and  M.  his  wife  living 
at  the  death  of  the  survivor* 

2*  Where  the  general  limitation  is  followed  by  the  words  2.  Where  the 
«  then  after  the  decease^  of  the  person,  upon  the  fidlure  of  whose  ff  ^^^  is  wL 
isteie  the  limitation  over  is  to  take  effect  fined  to  the 

Where  a  testator  bequeaths  a  term  or  other  personal  estate  to  penon  takmg. 
8*  and  the  heirs  of  his  body,  and  to  their  heirs  and  assigns  for 
ever,  but  in  default  of  such  issue,  then  after  the  decease  of  8  to 
A,  the  generality  of  the  words,  which  standing  uncontrolled 
would  have  given  the  absolute  interest  to  8.^  will  be  restrained 
to  mean  issue  living  at  the  decease  of  S.  This  was  decided  in 
the  case  of  JViUdnsan  v.  8ai£tJi  (q). 

So  in  Pinbury  v*  Elkm  (r),  where  the  testator  gave  all  his 
goods  and  chattels  to  his  wife,  whom  he  made  executrix;  and 
declared  that  if  she  should  die  without  issue  by  the  testator, 
then  after  her  decease  SOL  should  remain  to  the  testator^s  brother; 
the  words  '^  then  after"  were  taken  to  mean  'immediately  after," 
and  consequently  to  restrain  the  dying  without  issue  to  the  time 
of  her  deatL 

In  the  case  of  Oawler  v.  Cadby  («),  the  bequest  was  to  the  tes- 
tator's daughter  £'iii77ia  8arahy  and  her  children  lawfuUy  begotten ; 
and  in  default  of  such  issue,  and  in  case  of  her  death,  over*  Sir 
Thomas  Flumer^  M.  R.,  observed  that  the  gift  to  the  daughter 
and  her  chUdreny  without  the  subsequent  words,  would  have 
given  her  an  absolute  interest,  but  he  was  of  opinion,  that  the 
words  ''in  default  of  such  issue"  coupled  with  the  words  ''in 
case  of  her  death,"  meant  "in  case  of  her  dying  without  leaving 


(;)  7  T.  R.  556 ;  see  QwrraU  v.  and  reported  3  Bro.  P.  C.  257 ;  as 

CodiereUy  1  Yo.  &  Coll.  (C),  494.  Strattm  v.  Paine,  and  Feame,  £z. 

(r)    1  P.  Wme.    568 ;    see  also  Div.  10th  ed.  471. 
Pkdne  V.  StraJOon,  2  Atk.  647  s  cited         («)  1  Jacob,  346. 
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children  at  her  death  f  and  that  although  the  words  were  not 
identical  with  those  in  WWdnson  v.  Souths  jet  they  were  fiiirljr  to 
be  interpreted  as  the  same  in  substance. 

In  the  later  case  of  Murray  v.  Addenbraohe  {£)y  after  a 
previous  life  interest^  the  words  *^  failing  issue  male  of  A»^  were 
upon  the  whole  context^  construed  to  mean,  if  there  shall  be  no 
son  of  A.  living  at  the  death  of  the  previous  taker. 

In  Barker  v.  Cocks  (tt),  the  testator  gave  a  fund  (which  by 
their  marriage  settlement  was  subject  to  the  life  interest  of  his 
wife)  to^. B, and  C.  "equally  to  be  divided  between  them;"  but 
in  case  of  the  death  of  C.  "without  leaving  lawful  issue,** 
the  testator  gave  C's  third  to  be  divided  equally  between  A, 
and  B>  The  question  was,  to  what  period  of  time  the  death  of 
C  without  leaving  issue  related;  and  Lord  Langdakf  M.  R., 
held  that  C,  upon  the  death  of  the  testator's  wife,  became  abso- 
lutely entitled  to  one-third  of  the  fund  His  Lordship  seems  to 
have  thought  that  the  primary  object  of  the  testator  was,  that  the 
three  legatees  should  enjoy  the  property  equally ;  and  that  by 
limiting  the  dying  of  C  without  issue  to  the  lifetime  gf  the 
tenant  for  life,  that  intention  was  effectuated 


3.  Where  the 
dying  without 
issue  oonfioed 
to  the  life  of 
the  legatee 
ovefr 


3.  So  where  the  bequest  over,  after  feilure  of  the  issue  of  the 
first  taker,  is  to  one  or  more  legatees  for  Ufe  only,  the  words 
"fiulure  of  issue"  will  be  construed  a  dying  without  issue  within 
the  compass  of  that  life.  But  where  the  entire  interest  is  given 
over,  the  mere  circumstance  that  one  taker  is  confined  to  a  life 
interest,  furnishes  no  indication  of  an  intention  to  make  the 
whole  bequest  depend  upon  the  existence  of  that  person,  at  the 
time  when  the  event  happens,  on  which  the  limitation  over  is  to 
take  efiect 

The  above  rule  was  laid  down  in  Barlow  v.  Salter  (o),  which 
illustrates  the  latter  portion  of  the  rule,  and  wherein' the  testatrix 
gave  all  her  real  and  personal  estate  whatsoever  to  her  daughter 
for  life,  and  in  case  she  died  without  issue,  all  to  be  divided 
between  the  testatrix's  four  nephews  and  nieces  (naming,  them), 
"  Catherine's  part  only  for  life,  and  her  part  to  be  divided 
between  the  survivors."  It  was  decided  by  Sir  WUUam  Grant, 
M.  R.,  that  the  devise  over  was  too  remote. 


(0  4  Ru88.  407 ;  and  see  Daven- 
port V.  Bishopp,  2  Yo.  &  Coll.  (C.)» 
463. 

(ft)  6  Beav.  82. 

(r)  17  Ves.  479;  by  Sir  WiXUam 


Granty  M.  R.,  who  cited  Roe  v.  Jef' 
fery,  7  T.  R.  589 ;  and  PelU  v. 
Browfiy  Cro.  Ja.  590;  See  also 
Feame's  Executory  Dev.  sec.  14,  p* 
488,  10th  ed. 
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So  in  the  case  of  Trqffbrd  v.  Boehm  {w)y  which  was  a  case  of  Bequests,  of 
real  estate.  Lord  Hardwiche  observed,  that  if  a  man  limits  a  sum  chattels,  &c 
of  money,  on  £ulnre  of  issue  of  the  bodies  of  husband  and  wife, 
to  any  other  person  in  tail,  it. would  be  void  as  an  executory 
devise  being  too  remote,  as  depending  upon  a  failure  of  issue 
generally;  but  where  the  limitation  over  is  for  Ufe,  there  it  is  a 
reasonable  construction  to  confine  it  to  a  fiulure  of  issue  during 
the  life  in  being,  which  had  been  held  in  the  case  of  executory 
devises  to  be  a  reasonable  construction,  if  it  fidls  within  the 
compass  of  ever  so  many  lives  in  being  at  the  same  time. 

4.  Again,  the  words  leaving  or  leave  have  been  held  sufficient  4.  Where  the 
to  restrain  the  general  import  of  the  term  "issue'*  to  those  J^'^'&^i^ye 
living  at  the  death  of  the  first  taker,  so  as  to  give  effect  to  the  restrained  the 
bequests  over,  upon  there  being  no  such  issue  in  existence  at  c?««^ing^ 
that  period.  "^^^"^  '«»••' 

Thus,  where  a  testator  bequeathes  a  legacy  to  A*  generally,  or 
to  A,  for  life,  and  in  case  he  should  die  leaving  no  lawful  issue, 
then  over(dr) ;  or  to  A.^  his  executors,  administrators,  and  assigns, 
and  if  he  die  before  twenty-one,  leaving  no  issue  (y) ;  or  to  A. 
generally,  or  for  life,  and  to  the  heirs  of  his  body,  and  if  he  die 
leaving  no  heirs  of  his  body  to  B.  (z) ;  or  to  ^.  and  his  heirs, 
and  if  he  die  leaving  no  lawful  heir,  to  B.  (a) ;  or  to  the  children 
of  A,  living  at  his  death,  and  if  such  children  should  die  vnthout 
leaving  issue,  to  B*  {b) ;  or  to  ^.  for  life,  and  to  his  heirs  male 
after  him,  and  if  he  should  not  leave  any  son,  then  over  (fti). 
But  the  words  "for  want  of  male  issue  after  him^  have  not 
been  construed  to  mean  "living  at  his  death,**  but  to  be  too 
indefinite  to  restrain  the  preceding  words ;  as,  where  the  bequest 
was  to  A.  and  his  male  issue,  and  for  want  of  male  issue,  after 
him  to  B.  (c). 

The  Court  has  even  considered  the  wo^  *^  leaving,^  ^*  issue,*' 


.  (w)  3  Atk.  449. 

(x)  A&insan  v.  fTidcAtiuon,  8  P. 
Wms.  258 ;  Tayhrv.  Clarke,  2  Eden, 
202 ;  ForHi  v.  Chapman^  1  P.  Wmfl. 
663;  recognized  by  Lord  Hard" 
wicksj  in  Sheffield  v.  Lord  Orrery,  8 
Atk.  288;  Lampley  v.  Blower,  lb. 
396 ;  Stafford  v.  ^vcA^,2  Yes.  sen. 
180 ;  see  also  Southby  v.  Stonehousej 
lb.  616;  Dainlry  v.  Ikdninf,  6  T. 
R.d07. 


(y)  Martin  v.  Long,  Pre.  Ch.  15. 

(z)  Ready.  SneU,  2  Atk.  642, 646. 

(a)  QoodHOe  v.  Pegden^  2  T.  R. 
720. 

(6)  Shepperdy.  Lestingkam,  Amb. 
122 ;  see  also  Cross  v.  Oow,  7  Sim. 
201. 

(bb)  ManseU  v.  Orove,  2  To.  & 
Coll.  (C),  484;  see  also  Barkery. 
Cocks,  6  Beav.  82,  supra,  p.  1550. 
-   (c)  7  T.  B.  595. 
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&;c.,  of  di£Perent  import  in  the  same  will,  when  applied  to  real  and 
personal  estate ;  in  the  first  instance  pving  the  word  ''  issue^  its 
most  extensive  signification,  so  as  to  create  an  estate  tail  in  the 
devisee ;  and  in  the  second,  restraining  the  general  purport  of  the 
word,  so  as  to  include  only  such  as  the  first  takef  shall  leave  at 
his  death ;  as  the  reader  will  find  upon  referring  to  the  cases  cited 
below  (d). 

The  propriety  of  putting  a  different  construction  upon  the 
word  ^^  leaving^  in  the  same  will  has  been  questioned  by  some 
modem  Judges  (e);  but  the  authority  of  the  case  of  Forth  v. 
Chapman^  which  gave  rise  to  the  above  distinction,  is  recognised 
and  approved  of  by  Lord  JEld&n,  C,  in  Crook  v.  De  Fandes  (/), 
and  may  now  be  considered  as  fiiUy  established.  His  Lordship 
says,  **  I  have  heard  the  case  of  Forth  v.  Chapman  cited  for.years, 
and  repeated  by  Lord  Kenyon  himself  as  not  to  be  shaken*  I 
never  knew  it  shaken  {g\ 

In  some  cases,  to  give  consistency  and  effect  to  the  will,  the 
word  ^^haxin^  has  been  construed  ^^  heating  J* 

Thus  in  MaUland  v.  Chalii  (A),  the  bequest  was  of  25,000£, 
SL  per  cent,  to  trustees  upon  trust  for  8:  C,  the  testator's  daughter, 
for  life,  and  after  her  death,  to  transfer  one  moiety  to  his  next  of 
kin  (other  than  the  children  of  S.  C),  and  the  other  moiety  unto 
and  amongst  all  and  every  the  child  or  children  of  S.  C,  equally 
to  be  divided  between  them  at  their  respective  ages  of  twenty-one 
years,  if  more  than  one ;  and  if  but  one,  then  to  such  one  child 
at  that  age :  the  wiU  contained  a  proviso,  that  in  case  &  C.  should 
die  without  leaving  any  child  or  children,  or  leaving  any,  such 
child  or  children  should  die  before  attaining  twenty-one,  then  the 
fimd  was  to  go  over  to  the  testator's  next  of  kin,  living  at  the 
death  of  the  survivor  of  &  C.  and  her  children,  so  dying  before 
twenty-one  as  aforesaid.  S,  C.  had  only  two  children,  Marianne 
and  Jane :  Marianne  attained  twenty-one  and  married^  and 
afterwards,  in  1788,  died  leaving  one  child;  Jane  also  attained 
twenty-one  and  married  in  1794,  and  died  without  issue,  leaving 
her  mother,  S»  C,  surviving;  upon  whose  death,  in  1821,  ti\e 
question  arose  whether  the  representatives  of  her  children  were 


(d)  Forth  V.  Chapman,  1  P.  Wnu. 
664;  Sheffield  v.  Lord  Orrery,  3 
Atk.  286 ;  Stafford  v.  Bttddey,  and 
Sovthby  V.  Stonehotuey  2  Ves.  sen. 
160,  616;  Smmone  v.  Simmons^  8 
Sim.  22. 

(e)  See  Lord  Kenyon^s  obserra* 
tiona  in  Boe  v.  J^ery,  7  T.  R.  595, 


on  the  distinction  taken  in  ForA  v. 
C%tqnnan, 

(/)  9  Vee.  208. 

(g)  See  also  Badford  v.  Badfitrd, 
1  Keen,  486 ;  Doe  v.  Ewart,  7  Ad. 
&  £1.  636. 

(Ji)  Mad.  &  Geld.  243. 


Sect,  v.]  of  Chattels.  1553 

entitled  to  their  shates,  they  having  taken  vested  interests  at  Bequests  of 
twenty-one,  or  whether  the  next  of  kin  of  the  testator  were  chattels,  he 
entitled  to  the  whole  fund,  as  neither  of  the  daughters  of  S.  C. 
were  living  at  her  death.     Sir  /.  Leach,  V.  C,  was  of  opinion 
that  a  clear  vested  interest  was,  in  the  first  place,  given  to  the 
children  at  twenty-one;  and  that  if,  in  the  clause  giving  the 
property  over  on  failure  of  the  children  of  the  daughter,  the  word 
"  having^  were  read  for  "  karnnff/*  the  whole  will  would  express  a 
consistent  intention  to  that  effect;  and  he  felt  himself  bound  by 
the  authorities  to  adopt  this  construction ;  and  he  considered  the 
cases  of  Woodcock  v.  The  D.  ofDoreet  (i),  and  Powis  v.  Burdett  (j), 
stronger  than  the  case  before  him;   and  he  decided  that  the 
daughters  of  S.  C  took  vested  interests,  having  attained  the  age  • 
of  twenty-one. 

A  similar  decision  was  made  in  Casamajor  v.  Strode  (A),  by  Sir 
L.  ShadioeU,  V.  C. 

5.  The  reader  should  here  be  apprised,  that  the  words  '^  without  5.  Bot  the 
hamng^  children,  are  not  synonymous  with  "without  leaving^  omha^iT^not 
but  in  some  cases  have  been  construed  "without  having  had  sjnoojmous 
children,"  upon  the  apparent  intention*    The  case  of  BeUv.  Phyn,  living/*     ^ 
before  stated  (/),  is  one  instance,  and  fFeaUey  ex  dem.  Knight  v. 
Bttffff  (m)f  is  another. 

In  the  latter,  WUUam  Owen^  having  three  daughters,  gave  the 
residue  of  a  term  of  one  thousand  years  to  Ann  (the  wife  of  the 
lessor  of  the  plaintiff),  but  if  she  happened  to  die  without  having 
child  or  children  lawfully  begotten,  then  he  willed  that  the  same 
premises  should  go  to  his  daughter  Mary,  and  after  her  to  such 
child  or  children  as  she  should  happen  to  have  lawfully  begotten ; 
and  he  appointed  Arm  executrix  and  residuary  legatee.  Arm  mar« 
ried  after  the  testator's  death,  and  had  three  children,  all  of  whom 
died  in  her  lifetime ;  and  the  question  was,  whether  the  absolute 
interest  in  the  term  vested  in  Ann,  or  whether  ^^voiJQwut  having 
was  synonymous  with  "  wUJuntt  leamng^  so  as  to  effectuate  the 
executory  bequest  to  Mary,  in  case  Ann  died  without  leaving  a 
child,  which  event  had  happened:  and  Lord  Kenyan  was  of  - 
opinion  that  the  term  vested  in  Aim,  and  that  the  testator's 
primary  intention  was  to  benefit  Ann  and  her  progeny;  and 
that  the  word  "  leaving  was  essentially  different  firom  the  word 


(0  3  Bro.  C.  C.  669-  (0  Page  617. 

(J)  9  Yes.  428.  (m)  7  T.  R.  822 ;  see  aim  Mai- 

(A)  S  Jur.  14.  eolm  ▼.  Taylor^  2  Bins.  &  M.  416. 
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BeqnestBof  ^^  IiavinffJ^  The  other  Judges,  Ashursty  Grose,  and  Lawrence, 
chattels,  Ac.      concurred ;  the  latter  observing,  "  Perhaps  the  general  intention 

of  the  testator  will  be  best  consulted  by  this  ^determination.  At 
the  same  time,  I  confess  it  struck  me  at  first,  that  this  was  a  gift 
to  Ann,  and  in  case  she  left  any  children,  that  she  should  have 
the  power  of  disposing  of  it  absolutely,  the  testator  taking  it  for 
granted  that  she  would  provide  for  those  children ;  but  if  she  lefi 
no  child,  then  the  estate  should  go  to  Mary  and  her  children. 
That  is  the  grammatical  construction  of  the  will;  hoEoing  refers 
to  the  time  of  the  death;  whereas,  according  to  the  plaintiff's 
argument,  that  word  must  be  read,  '*  having  had^  (n). 

In  Stone  v.  Mduk  (o),  the  bequest  was  to  H.  D.  for  his  own 
use  and  benefit;  and  in  case  he  should  die  in  the  testator's  life- 
time, or  afterwards,  without  having  any  child  or  children,  then 
over.  H.  D.  died  after  the  testator  unmarried.  He  was  illegiti- 
mate, and  on  behalf  of  the  Crown,  it  was  argued  that  the  above 
words  were  to  be  taken  as  synonymous  with  the  expression 
"  without  issue."  Sir  Z.  Shadwell,  V.  C,  rejected  this  constrac- 
'  tion,  deciding,  that  in  the  event  which  had  happened  the  bequest 
over  took  efiect  The  preceding  case  of  WeaJdey  v.  Rugg{p), 
was  not  adverted  to  in  the  last  case,  but  was  in  point 

In  Parr  v.  Parr  (pp),  the  testator  directed  a  ftuid  to  be  settled 
upon  his  daughter  for  life,  in  such  manner,  that  in  case  of  her 
death  it  should  devolve  upon  her  children,  if  she  should  have  any; 
and  if  she  should  not  have  any,  then  that  she  should  bequeath  it 
to  any  person  she  might  Uiink  fit  Sir  John  Leach,  M.  R., 
decided  that  the  meaning  of  the  testator  vras,  if  the  daughter  had 
no  child  living  at  her  death ;  and  that  the  representatives  of  a 
deceased  child,  who  died  in  the  lifetime  of  the  testator^s  daughter, 
were  not  entitled. 

6.  Where  the  6.  Where  the  words  ^^  dying  without  issue"  apply  to  preceding 
plies  tlTplreMd-  ^^^^  ^^  narrower  signification,  as  to  a  descript  class  of  descend- 
ing ^^^^  ants,  who  must  take  within  a  legal  period,  the  general  import  of 
port         *     dyii^g  without  issue  will  be  restrained  accordingly. 

Thus,  where  the  bequest  is  to  ^«  for  life,  and  afterwards  to  his 
children,  or  sons,  payable  at  twenty-one,  or  marriage,  and  cm 


(n)  See  also  PMury  v.  EUdn,  1  (o)  2  Sim.  490. 

P.  WmB.  568,  for  the  different  mean-  {p)  lb.  7  T.  R.  322. 

ing  of  the  words,   •*  djring  without  {pp)  1  Mjl.  &  K.  647 ;  see  also 

issue  ;**  Target  v.  Oaunty  1  P.  Wms.  SUmor  v.  Cwrwen^  5  Sim.  264^  ngwti, 

432.  p.  96. 
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default  of  such  issue^  to  B. ;  in  such  case^  the  generality  of  the  Bequests  of 
words  "m  default  of  such  issucy^  has  been  governed  and  controlled  chettels,  &c 
by  the  preceding  expressions^  "children  or  sons;"  the  Court 
considering  the  words  to  mean,  not  an  indefinite  failure  of  the 
issue  of  ^.  but  the  failure  of  such  children,  or  sons  only,  as  were 
previously  described  (y). 

7.  Agun,  the  natural  import  of  the  words  "  without  issue,"  has  7.  Dying 
been  restrained,  when  the  bequest  to  the  issue  is  coupled  with  a  ^J^rSned"^ 
power  of  appointment*  when  coupled 

Thus,  in  Target  v.  Gaunt  (r),  the  testator  bequeathed  the  of  appomi^nt. 
residue  of  a  term  of  years  to  his  son  Henry  for  life,  and  afler  his 
decease,  to  such  of  the  issue  of  Henry  as  Henry  should  by  his  will 
appoint;  and  in  case  he  should  die  without  issue,  then  the  testator 
devised  the  same  to  Jlbinus.  Henry  died  without  issue  living  at 
his  death ;  and  it  was  determined  by  Lord  Parker^  C,  that  the 
limitation  to  Albinus  was  good ;  and,  as  it  should  seem,  upon  the 
ground,  that  the  power  of  appointment  among  his  issue  reserved 
to  Henry,  manifested  the  intention  of  the  testator  in  using  the 
word  "  issue,"  that  he  included  none  else  but  such  issue  of  Henry 
as  he  might  appoint  to,  viz.,  such  as  should  be  living  at  his  death. 

The  case  of  Keily  v.  Fowler  (*),  was  determined  upon  the 
same  principle.  There  the  testator  bequeathed  to  his  daughter 
all  his  personal  estate,  provided  that  she  married  with  the  consent 
of  his  executors  therein  named ;  and,  after  appointing  yi.  and  B. 
executors,  he  declared,  that  if  his  daughter  should  die  without 
issue,  all  his  said  substance  should  return  to  his  executors,  to  be 
distributed  as  he  should  thereafter  direct;  and  lastly,  if  his 
daughter  married  without  consent,  or  should  die  without  issue, 
he  directed  that  his  said  substance  should  return  to  his  executors^ 
to  he  by  them  distributed  in  the  following  manner :  to  C,  10021 ; 
to  J9.,  50/.,  and  to  each  of  his  executors,  501,  &c.  The  question 
was,  whether  the  bequests  expectant  on  the  death  and  &ilure 

(9)  FleydeU  v.  PteydsU^  1  P.  Wins.  R.  652,  cases  of  real  estate ;  Leemxng 

748 ;    and  Lord  Harduricke's  com-  v.  Sherratt,  2  Hare,  14 ;  Minter  v. 

ment,  Amb.  125 ;  Maddox  v.  Staines^  Wraith,  13  Sim.  52. 

2  P.  Wms.  421,  aff.  D.  P. ;  3  Bro.  (r)  1  P.  Wms.  432 ;  but  it  should 

P.  C.  108 ;  see  also  Tucker  y.  Harris,  seem  that  a  similar  limitation  in  real 

5  Sim.  538 ;  Bradshcao  ▼.  SkUbeck,  2  estate  would  have  received  a  differ- 

Blng.  N.  S.  182;  Malcolm y.  Taylor,  ent  construction;  JeMm  v.  Wright, 

2  Buss,  k  M.  416,  421 ;  THekey  v.  2  Bligh.  1. 

Trickty,  3  Mjl.  &  K.  560;  and  see  («)   6  Bro.  P.  C.  309;   see  also 

JEOicombe  v.  GomperU,  3  Mjl.  &  Cr.  Baiguy  y.  Hamilton,  Mose.  186. 
127 ;  Walker  v.  Petchell,  1  Com.  Bench 

VOL.  n.  BR 
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Bequegto  of  of  issue  of  the  testator's  daughter  were  Taiid  ?  and  it  was  deter- 
chattels,  &c  mined  in  the  affirmative;  the  general  expressions,  "dying  without 
UsuerestiSned.  ^^'^^  being  in  this  case  to  be  confined  to  the  period  of  the 
daughter*8  death.  The  principle  of  the  decision  appears  to  have 
been  this ;  that  the  fund  being  directed  to  revert  to  the  testator's 
executors,  to  be  by  them  distributed,  &c.,  upon  the  daughter's 
death  without  issue,  manifested  an  intention  in  the  testator  to 
repose  a  personal  trust  and  confidence  in  them ;  but,  as  such 
trust  and  confidence  could  never  have  been  exercised,  if  the 
daughter's  death  without  issue  were  construed  an  indefinite 
failure  of  issue,  the  generality  of  the  words  was,  in  order  to 
effectuate  the  intention,  restrained  to  the  failure  of  issue  living 
at  her  death. 

Sect.  VL  Bequests  of  personalty  upon  trusts  for 

accumiUaiion. 

Upon  trust  for       Previously  to  the  statute  of  the  40th  Gea  3,  c  98,  dispositions 

accumuiatioiL  **  .  .  '       -^^     . 

of  real  and  personal  estate,  by  which  the  profits  and  produce 
were  directed  to  accumulate,  were  equally  valid  as  other  dis- 
positions restricting  the  mode  of  enjoyment,  provided  the  period 
of  accumulation  did  not  exceed  the  limit  prescribed  by  law  for 
fettering  the  powers  of  absolute  ownership,  namely,  a  life  or 
lives  in  being,  and  twenty-one  years  afterwards,  with  the  further 
period  of  a  few  months  for  gestation.  This  will  appear  from  the 
arguments  and  judgments  in  the  celebrated  case  of  TTuttusstm 
V.  Woodford  {t\  which  gave  occasion  to  the  above  mentioned 
act  Any  consideration  of  this  case  would  here  be  unnecessary ; 
and  the  reader  is  referred  to  Mr.  Hargrave^B  learned  aiguments 
in  that  case,  and  particularly  his  second,  wherein  he  traces,  with 
his  usual  ability,  the  rise  and  progress  of  executory  devise  in 
this  country.  The  arguments  will  be  found  in  the  valuable 
collection  of  that  learned  author,  which  he  calls  his  Jurisconsult 
Exercitations  (u). 

By  the  above  act,  all  dispositions  of  real  and  personal  estate, 
by  which  the  profits  and  produce  thereof  are  directed  to  aceur 
mulate,  and  the  beneficial  enjoyment  postponed,  are  declared  to 
be  subject  to  the  following  restrictions;  namely,  that  no  person 
should  thenceforth,  by  will  or  any  other  instrument,  dispose  of 
or  settle  any  real  or  personal  property,  in  such  manner,  that  the 


(0  4  Yes.  227 ;  11  lb.  112,  and  (u)  2  Vol.  p.  27. 

1 2^ew  Rep.  897. 
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rents  or  produce  of  the  same  shall  be  wholly  or  partially  accu-  Bequests  of 
mulated  for  a  longer  period  than— ^r*^,  the  life  of  the  grantor  or  chattels^^^tc^ 
settlor ;  or,  secondlvy  the  term  of  twenty-one  years  from  the  death  ^P**"*  *™**  ^^ 
of  the  grantor,  settlor,  devisor,  or  testator  {v) ;  or,  thirdly^  during 
the  minority  of  the  person,  who  shall  be  living,  or  in  ventre  sa 
mere,  at  the  death  of  such  grantor,  settlor,  devisor,  or  testator  (tr); 
or,  fourthly^  during  the  minority  of  the  person  who,  under  the 
uses  or  trusts  of  the  instrument  directing  such  accumulations, 
would,  if  of  full  age,  be  entitled  to  the  rents  or  produce  directed 
to  accumulate  (or).  The  act  declared,  that  every  direction  for 
an  accumulation,  not  corresponding  with,  the  above  restrictions,  * 
should  be  void,  and  the  rents  and  produce  of  the  property 
should  be  received  by  the  person  who  would  have  been  entitled 
thereto,  if  such  accumulation  had  not  been  directed.  There  are 
three  exceptions  provided  by  the  act  (y) :  first,  provisions  for 
payment  of  the  debts  of  the  grantor,  settlor,  devisor,  or  testator, 
or  the  payment  of  the  debts  of  any  other  persons;  secondly, 
provisions  for  raising  portions  for  any  child  or  children  of  any 
grantor,  &c.,  or  of  any  person  taking  any  interest  under  any 
such  conveyance,  &c.;  and,  thirdly,  provisions  or  directions 
concerning  the  produce  of  timber  or  wood  {z). 

In  the  construction  of  this  act  the  following  distinction  has 
been  established;  namely,  that  where  a  trust  for  accumulation, 
which,  prior  to  the  above  act,  (call^  Lord  LaughborougK^  Act), 
would  have  been  good,  as  within  the  prescribed  period  of  exe- 
cutory devise,  so  much  thereof  as  is  now  within  the  limit  of  the 
act  will  be  good ;  but  the  excess  only  will  be  bad ;  while,  on 
the  other  hand,  where  there  is  a  trust  for  accumulation,  and  part 
of  it  would  have  been  bad  before  the  act,  that  part  remains  bad 
notwithstanding  the  act  (a). 

1.  We  first  advert  to  the  cases  of  accumulation  void  only  for  1.  Where  roid 
the  excess.  "f^  '^'  ^ 

*»*c  «Mri.<^««.  excess, 

■  ■  .—    III.       II  f  ,      .11   -    I    I   I  . 

(o)  As  in  Bengaugh  v.  Edridge^  I  Haley  ▼.  BcamUter^   4  Mad.  275  ; 

Sim.  173 ;  1  CI.  &  Fin.  372 ;  Lewes  EUis  ▼.  Maxwell^  hewm  on  Trusts, 

▼.  Lewett^  6  Sim.  304 ;  Scott  v.  Earl  p.  714. 
of  Scarborough^  1  Beav.  154*  (y)  Section  2. 

(w)  As  in  Johnson  ▼.  Johnson,  1  {z)  Mr.  Preston's  observations  on 

Keen,  648 ;   Harrison  v.  Harrison,  the  act  in  his  note  in  Mr.  Butler's 

id.  765 ;  HtUme  v.  Hulme,  9  Sim.  ed.  of  Feame  Cont.  Remr.  p.  538, 

644 ;   Eaman  v.  Appleford,'  10  lb.  will  be  read  with  advantage. 
274.  (a)  See  per  Lord  jE^U<m,ilfar«Aa/{ 

(x)  In  reference  to  the  construe-  v.  HoUoway,  2  Swanst.  450. 
lion  of  this  clause  of  the  act,  see 

Br2 
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Be^ueftiof  The  former  part  of  this  proposition  is  proved  by  the  case 

chatteb,  &c  ^f  Griffiths  V.  Vere  (i).  There  the  testatrix  gave  all  her  real  and 
Upon  trust  for  personal  estate  to  trustees,  in  trust  to  sell,  and  after  payment 
of  her  debts,  to  invest  the  produce  in  the  public  iunds»  and  pay 
the  dividends  to  her  sisters,  EUzabeth  Mary  Griffiths  and  Martha 
Vere,  during  their  joint  lives,  in  equal  proportions,  and  to  the 
survivor;  and  provided  that  so  much  of  the  dividends  as  should 
accrue  to  Elizabeth  Mary  Griffithsy  in  the  life  of  her  husband, 
John,  should  not,  during  that  period,  be  paid  to  her  or  for  her 
use,  but  should,  during  his  Ufe^  be  invested  by  the  trustees  in  the 
public  funds,  and  upon  the  death  of  John  Griffiths^  the  capital, 
with  the  accumulotionsy  should  be  transferred  and  paid  to  JEHza^ 
bethy  but  if  then  dead,  to  sink  into  the  residue  of*  her  personal 
estate ;  which,  after  the  death  of  her  said  sisters,  the  testatrix 
gave  in  trust  for  the  children  of  her  sister,  M.  A.  Stuart  It 
was  insisted,  that  the  cliause  in  the  will  directing  accumulation 
during  the  life  of  John  Griffiths  was  void,  and  consequently 
that  the  .plaintiff,  E.  M,  Griffiths,  was  immediately  entitled 
thereto.  The  question  being,  whether  the  trust  for  accumulation 
was  void  in  toto,  or  only  for  the  excess?  Lord  Eldon,  after 
remarking  that  the  alterations  which  had  been  made  in  the  act 
in  its  progress  had  rendered  it  in  some  degree  inaccurate,  decided 
that  the  trust  was  good  for  twenty-one  years.  His  Lordship  upon 
this  occasion  consulted  those  who  were  concerned  in  ft*aming  the 
act,  and  declared  that  he  had  found  no  difference  of  judicial 
opinion  upon  the  subject 

The  last  case  was  foUowed  by  Longdan  v.  Simson  (c),  in  which 
the  bequest  was  of  the  profits  of  certain  canal  and  waterwork 
shares  to  be  invested  in  the  public  funds  of  this  country  and 
America,  the  interest  arising  thence  to  be  applied  to  the  educa- 
tion of  the  children  of  Mary  Ann  JViMams  and  Robert  WiOiams, 
the  testator's  nephew  and  niece,  in  equal  shares ;  and  on  their 
attaining  the  age  of  twenty-one  years,  the  whole  to  be  divided 
equally  among  them.  Mary  Ann  WiMams  married  John  Lmg- 
don.  At  the  time  of  the  filing  of  the  bill  and  decree  there  was 
no  issue  of  the  marriage  living,  and  Robert  WHUams  was  unmar- 
ried. The  objection  was,  that  the  accumulation  went  further 
than  the  act  allowed;  that  it  must  last,  according  to  the  will, 
during  twenty-one  years  firom  the  birth  of  a  child.  But  Sir 
WiUiam  Grant,  M.  R.,  decided,  that  the  trust  was  good  for 
twenty-one  years ;  observing,  that  if,  instead  of  a  life,  the  testator 


(h)  9  V«s.  127.  (c)  12  Ves.  295. 
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had  said  the  accumulation  should  contiuue  twentj'-four  years,  Bequesuof 
that  would  be  good  for  twenty-one  yeark  cbattelt,  &e. 

Again,  in  Hahy  v.  Bannister  (^  R.  JBanmster,  by  a  codicil,  ^P^"  *'"*?■  ^^ 
directed  that  two  sums  of  6,000/.  stock  should  be  purchased  in 
the  names  of  his  executors,  and  that  the  dividends  should  be 
invested  so  as  to  accumulate  until  one  of  the  children  of  his 
daughter,  Amelia  Haley ^  should  attain  twenty-one ;  and  then  the 
whole  to  be  transferred  to  such  child,  if  but  one  should  attain 
that  age,  and  if  more,  among  them  equally.  It  was  insisted, 
that  the  accumulation,  so  far  as  respected  children  then  living, 
was  good,  but  was  contrary  to  the  late  statute,  so  fiir  as  it  gave 
the  accumulations  to  a  child  at  present  unborn,  on  attaining 
twenty-one,  in  case  of  the  deaths  of  all  the  present  children ; 
in  answer  to  which.  Sir  John  Leach^  V.  C,  observed,  "The 
statute  prevents  an  accumulation  of  interest  during  the  minority 
of  an  unborn  child,  but  as  to  the  principal,  the  law  remains  as 
before  the  statute.  The  excess  of  accumulation  prohibited  by 
the  statute  would  form  part  of  the  residue." 

In  Shaw  v.  Rhodes  (e),  a  testator  devised  real  estates^  to  tnistees 
upon  trust,  after  payment  of  certain  annuities  to  his  children,  to 
accumulate  the  surplus  rents,  until  the  youngest  of  his  grand* 
children,  &c,  then  or  thereafter  to  be  born,  should  attain  the  age 
of  twenty-one  years ;  and  at  that  period  to  divide  the  accumulated 
fund  among  his  grandchildren  who  should  then  be  living;  and  he 
directed,  if  at  that  period  any  of  his  children  should  be  living, 
a  fiirther  accumulation  should  be  made  until  the  death  of  his  last 
surviving  child ;  and  that  such  further  accumulation  should  be 
divided  among  his  grandchildren  then  living:  and,  chained  as 
aforesaid,  the  testator  directed  that  after  the  death  of  the  survivor 
of  his  children,  the  whole  of  his  estates  should  be  charged  for 
twenty  years  with  the  payment  of  two-thirds  of  the  clear  produce 
of  his  estates  in  equal  proportions,  of  so  much  money  as  would,  in 
fifteen  years,  make  in  the  .whole  30,000/.,  which  sum,  with  the 
interest,  he  directed  should  be  divided  equally  among  his  grand- 
children, who  should  attain  the  age  of  twenty-one.  The  testator 
died  in  1812  leaving  ten  grandchildren,  of  whom  nine  were  the 
children  of  one  of  the  annuitants,  and  the  tenth,  the  child  of  a 

(d)  4  Mad.  275 ;  see  also  Crawley  General  v.  Pouldon^  8  Hare,  555. 

y.  Crawley  J  7  Sim.  427  ;  IdUes  v.  (e)  1  Myl.  &  Cr.  135;  see  also 

Dyer,  8  lb.  880 ;  Blease  v.  Burgh,  M Donald  v.  Bryce,  2  Keen,  276, 

2  Beav.  221 ;   WiOiams  v.  Nixon,  lb.  infra,  p-  1561  i   Trickey  ▼.  Trickey, 

472 ;  Wehh  v.  Wehh,  lb.  493 ;  EUis  3  Mjl.  &  K.  560 :  O'Neil  v.  Luca», 

V.  Maxwell,    3    lb.    5S7 ;    Attorney  2  Keen,  313. 
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Bequesto  of      SOU,  who  was  dead  when  the  will  was  made.     The  youngest  of 
chattels,  &c      ^^^  grandchildren  attained  the  age  of  twenty-one  in  1831.     Lord 
^^^  SUti"  ^^  Brauffkamy  C,  directed  a  case  to  be  sent  to  law;  but,  that  being 
found  impracticable,  an  appeal  was  heard  before  Lords  Commis- 
sioners Pepys  and  Bosanquety  who  decided  that  the  charge  of  two- 
thirds  for  twenty  years,  was  a  provision  for  accumulation  within 
the  39  &  40  Geo.  3,  c.  98,  and  was  necessarily  connected  with 
the  two  prior  trusts  for  accumulation,  which  determined  in 
1 831 ;  and,  therefore,  that  it  was  effectual  for  two  years  only,  and 
void  for  the  remaining  eighteen  years,  that  being  the  period  by 
which,  when  superadded  to  the  duration  of  the  preceding  trusts, 
it  exceeded  the  limits  vtrithin  which  accumulation  was  allowed. 
Heir  or  next  of      Devises  and  bequests  of  i^siduury  property,  where  there  is  an 
rarplurincomo  ^^^^^^  direction  to  accumulate  the  income  beyond  the  limit 
when  accumu'   prescribed  by  the  above  statute,  give  rise  to  the  further  inquiry, 
beyond  the       ^^  whom  belongs  the  intermediate  income,  accruing  between  the 
legal  period,      termination  of  the  prescribed  period  and  the  vesting  of  the  ulterior 
executory  devise  or  bequest;  and  it  is  now  settled,  that  such 
intermediate  income,  including  that  of  the  lawful  accumulations, 
devolves  in  the  case  of  real  estate  upon  the  heir,  and  of  personalty 
upon  the  next  of  kin« 

.  This  was  decided  in  the  cases  of  Eyre  v.  Marsden  (/),  and 
Elbome  v,  Goode  (g). 

Eyre  v.  Marsden  is  in  many  circumstances  similar  to  Shaw  v. 
Rhodes^  and  it  was  decided  by  Lord  Langdale^  M.  R.,  in  the  former 
case,  that  the  void  accumulations  which  proceeded  from  the  resi-* 
duary  personal  estate  belonged  to  the  next  of  kin,  and  not  to  the 
residuary  legatees;  and  that  those  which. proceeded  from  the  resi- 
duary real  estate  belonged  to  the  heir-at-law.  HisLordshipobserved, 
that  the  above  act,  which  restricted  the  accumulation  of  property, 
did  not  operate  to  alter  any  disposition  in  a  will  except  only  the 
direction  to  accumulate ;  striking  that  direction  out,  everything 
else  was  left  as  before;  and  all  the  other  directions  of  the  will  as 
to  the  time  of  payment,  the  substitution  of  interest,  or  any  con- 
tingencies, take  effect  unaltered  by  the  statute. 

In  Elbome  v.  Ooode,  the  testator  gave  the  residue  of  his  per- 
sonal estate  to  trustees  in  trust  to  invest  it;  and,  subject  to  the 
payment  of  certain  annuities  to  his  sisters  and  nine  nephews  and 
nieces,  directed  that  the  ipcome  should  accumulate  until  the 
decease  of  the  surviving  annuitant  He  then,  after  giving  certain 
legacies,  bequeathed  the  residue  of  his  trust^monies  and  eflects 


(/)  2  Keen,  564  ;  4  Myl.  &  Cr.  231.  (g)  14  Sim.  l«5. 
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among  the  children  of  his  said  nine  nephews  and  nieces  (<who  Bequests  of 
were  the  annuitants  therein  named)^  and  of  E.  ft,  who  should  be  c^*ttcU,  &o. 
livinir  at  the  death  of  the  survivor  of  the  said  annuitants  equally.  ^P^°  ^!^  ^^ 
The  testator  died  in  1815;  and  some  of  the  annuitants  being 
alive,  and  the  surplus  income  of  testator's  property  having  been 
accumulated  beyond  the  period  allowed  by  the  act  (39  &  40 
Geo.  3,  c.  98)»  the  question  was,  whether  the  excess  of  the  accu- 
mulation formed  part  of  the  residue,  or  belonged  to  the  next  of 
kin  of  the  testator.  Sir  £•  ShadweUy  V.  C,  after  expressing  his 
opinion,  that  the  decision  in  Majcdonald  v.  Bryce  (A)  next  stated 
could  not  be  sustained,  observed,  that  the  case  before  him  was 
nothing  more  than  the  ordinary  one  of  a  person  making  an  exe- 
cutory gift  to  take  effect  after  the  deaths  of  some  persons,  and 
directing  that,  during  their  lives,  there  should  be  an  accumulation, 
and  that  then  the  law  was  clear;  and  the  statute  cutting  down 
the  period  of  accumulation  to  twenty-one  years,  according  to  its 
language,  as  expounded  by  a  great  variety  of  decisions,  he  must 
hold,  that  the  accumulations  beyond  the  period  of  twenty-one 
years,  belonged  to  those  who  were  the  next  of  kin  of  the  testator 
at  his  death. 
But  where  there  is  no  express  direction  to  accumulate,  but  the  5tei«,  where  no 

,  ,  ,  &ccttinttI&tioQ 

accumulation  is  left  to  the  operation  of  law,  there  the  intermediate  directed. 
income  will  belong  to  the  persons  ultimately  taking  under  the 
executory  devise  or  bequest     This  principle  was  laid  down  by 
Sir  L*  ShadweUy  V.  C,  in  EJbome  v.  Qoode^  but  that  case  being 
one  of  express  direction  to  accumulate,  fell  within  the  former 

CImBB. 

The  case  of  Macdonald  y.  Bryce,  it  is  conceived,  in  accordance 
with  the  opinion  of  Sir  L.  ShadweUy  would  have  fallen  within  the 
principle  now  under  consideration,  but  it  was  otherwise  deter- 
mined by  Lord  Langdale.  In  that  case,  decided  by  his  Lordship 
previously  to  Eyre  v.  MarsdeUy  the  testator  gave  the  residue  of 
his  property  to  jB.,  the  eldest  son  of  P.,  and  failing  him,  to  the 
next  and  other  sons  of  P.  in  succession ;  and  fidling  the  male 
heirs  of  P.,  to  the  residuary  legatees :  the  testator  durected  the 
executors  to  apply  the  dividends  of  the  residue  for  the  mainte- 
nance of  it.  during  minority,  and  to  the  other  sons  in  succession 
of  P.,  in  case  of  the  death  of  jB.  under  twenty-one.  It,  surviving 
the  testator,  died  an  in&nt;  P.  who  was  advanced  in  years  had 
no  other  son.  Lord  Langdaley  M.  R„  held,  that  the  next  of  kin, 
and  not  the  residuary  legatees,  were  entitled  to  the  income  of  the 

(h)  2  Keen,  276. 
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Bequesu  of  residue,  until  the  contingency  upon  which  the  residue  was  given, 
cbattclg,  &C.  either  to  a  male  child  of  P.,  or  to  the  residuary  legatees,  should 
Upon  trust  for  be  determined  The  cround  of  his  Lordship's  judirment  seems 
to  have  been,  that  the  gift  over  to  the  residuaty  legatees  was  ooa- 
tii^ent,  and  that  there  was  an  impKed  trust  for  accwamUttion; 
and  that  the  income  of  the  residue,  and  its  lawful  aocumulatioDS^ 
were  not  given  by  the  will  at  all,  if  not  given  by  the  residuary 
clause;  and  if  given  by  the  residuary  clause,  the  bequest  of  the 
income  was  void  by  the  statute ;  and  so,  being  a  part  of  the 
residue  undisposed  of,  belonged  to  the  next  of  kin. 

The  last  case  is  clearly  distinguishable  from  Eyre  v.  Manden 
and  EUwrne  v.  Croode,  in  each  of  which  there  was  an  express 
direction  to  accumulate ;  but  in  Macdanald  v.  Bryee  there  was 
none ;  the  testator  merely  directed  maintenance,  and  the  statute 
as  observed  by  Lord  Eldan  in  Griffiths  v.  Vere  (t),  and,  as  it 
would  seem,  admitted  by  Lord  Langdale  himself  in  Eyrt  v. 
Marsden^  would  not  interfere  with  any  accumulation  which  would 
take  place  by  operation  of  law:  and  it  is  submitted,  that  upon 
the  death  of  the  infant  iS.,  in  Macdonald  v.  Bryce,  the  residue 
vested  in  the  residuary  legatees  under  the  residuary  bequest, 
subject  to  be  devested  on  the  birth  of  another  son  of  P.;  and 
that,  consequently,  the  intermediate  income  of  the  residue  and  of 
the  lawful  accumulations  devolved,  with  the  carpus  of  the  residue, 
upon  the  residuaiy  legatees,  to  the  exclusion  of  the  next  of 

kinO')- 

The  case  of  TTie  Corporation  of  Bridgnorth  v.   CoJUns  (K) 

would  seem  to  fall  within  the  class  of  authorities  under  review. 

There  the  testator  bequeathed  the  sum  of  3,300/1  to  the  Cor- 
poration and  their  successors,  upon  trust  to  invest,  and  pay  the 
income  of  2,00021  part  thereof  to  A.  for  life ;  and  after  her  death, 
upon  the  trusts  after  mentioned,  and  to  pay  the  income  of  other 
parts  of  the  3,300Z.  to  several  annuitants :  and  after  the  death  of 
the  survivor  of  the  annuitants,  to  sell  the  securities  upon  which 
the  fund  was  invested,  and  pay  the  money  arising  therefrom,  with 
the  proceeds  which  should  have  accumulated  in  respect  thereof, 
among  such  of  the  testator's  second  cousins  as  should  be  living  at 
the  death  of  the  surviving  annuitant  The  residue  was  given  to 
B.  The  testator  died  in  1812,  and  the  surviving  annuitant  in 
1835.     B.  contended  that  he  was  entitled  to  the  overplus  aocu- 


(0  9  Ve8.  127.  Tern.  Tal.  228,  and  B(^er9  y.  Gt&Mm, 

(y)  See  Stephens  ▼.  Stephens,  Ca.      Ambl.  93. 

(A)  1 1  Jut.  213. 
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mulations  beyond  the  lawful  period,  under  the  TheUusson  Act,  bat  Bequests  of 
Sir  L.  ShadweUy  V.  C,  held,  that  as  there  was  no  specific  direc-  chattels,  &c. 
tion  in  the  will  for  accumulation,  that  statute  did  not  apply:  and  ^V^^  *™»?  ^ 
that  any  accumulation  which  might  happen  was  a  mere  contin- 
gency, and  not  a  devise  of  the  testator's,  though  there  was  a 
durection  by  the  testator  to  dispose  of  what  might  be  accumulated. 
The  result  of  his  Honor's  decision,  it  is  presumed  (but  not  stated 
in  the  report),  that  the  accumulations  passed  with  the  corpus  of  the 
fiind  to  the  second  cousins. 

2.  Where  the  trust  for  accumulation  is  void  in  toto. 

The  ktter  part  of  the  distinction  adverted  to  at  the  com-  2.  VThen  Toid 
mencement  of  the  present  section  (A),  is  exemplified  in  the  case  "*  ^^' 
of  Lord  Southampton  v.  Marquis  of  Hertford  (Z),  in  which  the 
trusts  of  a  term  of  one  thousand  years  created  by  settlement 
were,  that  during  the  minority  or  respective  minorities  of  any 
tenant  for  life  or  tenant  in  tail  in  possession,  the  trustees  should, 
after  applying  a  competent  part  of  the  rents,  &c.,  in  dischai^  of 
existing  incumbrances,  apply  the  residue,  during  such  minority, 
in  the  purchase  of  public  stock,  firom  time  to  time  to  accumulate ; 
and  stand  possessed  thcFeof  with  the  accumulations,  in  trust  for 
such  person  or  persons  as  should,  afier  such  minority  or  respec- 
tive minorities,  or  the  death  or  respective  deaths  of  such  minors, 
be  tenant  or  tenants  in  possession,  and  of  the  age  of  twenty-one 

i rears.  Sir  JViUiam  Grant  observed,  that  an  estate  could  not  be 
imited,  so  as  to  vest  only  in  the  first  descendant  of  a  person  in 
being,  who  might  attain  twenty-one ;  as  that  descendant  might 
be  a  child  of  an  unborn  child,  or  a  person  more  remote,  and  the 
period  therefore  much  beyond  the  limits.  That  it  was  an  attempt 
wholly  to  sever  the  surplus  rents  and  profits  firom  the  legal  owner- 
ship of  the  estate  for  a  time,  that  might  extend  much  beyond 
the  period  allowed  for  executory  devise  or  trusts  for  accumulation, 
and  to  give  them  to  a  person  who  might  not  come  into  existence 
until  after  that  period.  His  Honor  decided,  that  the  trust  was 
altc^ther  void,  except  so  far  as  it  is  a  trust  for  the  payment  of 

debts  (m). 

We  shall  conclude  the  present  section,  with  noticing  the  case 
of  Marshall  v.  HoUaway  (n),  which,  so  fiur  as  respects  the  trusts 


(A)  Svpra^  p.  1557.  Mer.  368;  and  Ware  v.  PoftiZZ,  11 

(T)  2  Yes.  &  Bea.  54 ;  see    also  Yes.  257. 
MarshaB  v.  HoBoioay,  2  Swan.  432.  (n)  2  Swans.  432. 

(m)  And  see  LeiJie  v.  Robinsoiij  2 
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Bequesti  of  for  accumulation,  is  not  to  be  distinguished  from  the  preceding 
cbatteU,  &c.  ^^gg  of  Lard  Southampton  v.  Marquis  of  Hertford.  In  the  former 
Upon  trurt  for  ^.^gg  ^^  testator  devised  and  bequeathed  his  real  and  personal 

accumalatkm.  i  •  i  .  i 

estate,  upon  trust  to  convert  his  personal  estate  into  money,  and 
after  payment  of  his  debts  and  l^;acies,  to  lay  out  and  invest  the 
clear  surplus  in  the  public  fimds  or  securities,  and  to  lay  out  the 
produce  thereof,  and  also  the  rents  and  produce  of  his  real  estate, 
from  time  to  time  when  and  so  often  as  any  person  or  persons 
beneficially  interested  in  or  entitled  to  any  real  and  personal 
estates  under  the  trusts  of  the  will,  should  be  under  the  age  of 
twenty-one  years,  adding  such  investments  to  the  personal  estate 
in  ord^  to  accumulate  the  same.  Lord  JEldon,  C,  decided,  that 
the  trust  for  accumulation  was  void  in  toto;  and  observed,  that 
it  was  very  difficult  to  distinguish  this  case  from  Lord  Southamp- 
ton V.  Marquis  of  Hertford;  and  then  his  Lordship  stated,  in 
effect,  the  distinction  before  given,  and  concluded  with  observing^ 
**  The  case  of  Lord  Southampton  v.  Marquis,  of  Hertford  seems  to.- 
have  decided  that  if  property  is  given,  subject  to  a  trust  which 
is  bad,  the  gift  of  the  property  takes  effect  exempt  fit>m  the 
trust.  The  trust  for  accumulation  in  this  case  I  think  bad^ 
because  it  may  last  for  ages." 

For  other  instances  in  which  the  accumulations  directed  by  the 
testator  have  been  held  void  in  toto,  the  reader  isjeferred  to  the 
authorities  cited  below  (0). 

It  may  be  here  observed  that  a  trust  to  accumulate,  which 
before  the  statute  was  totally  void,  still  remains  so  since  the 
statute  (p). 

In  the  cases  cited  in  the  note  (/?),  will  be  found  instances  in 
which  the  accumulations  directed  were  held  good,  the  statute  not 
applying  to  thenu 


(o)   Palmer  y.  HcHford,  4  Riiss.  James^  1  ColL  (C),  26 :  Browne  v. 

403 ;  Vawdry  ▼.  Oeddes,  I  Russ.  &  Stoughian,  14  Sim.  369. 

M.  203 ;  Porter  v.  Fox^  6  Sim.  485 ;  (p)  Boughkm  v.  Jamety  vSbi  svpnu 

Blease   v.    Burgh^    2    Beav.   221 ;  {q)  Lombe  v.  Stoughttm,  12  Sim. 

GnjffUh  y.  Bbaity  4  lb.  248;  CwiU  304;    Rouih  v.  Hutchituon^  SBetkY. 

V.  XttAtn,  5  lb.  147;   BoHghiim  v.  581. 


Of  Election.  1565 


CHAPTER  XXIII. 
Of  Election. 
Sect.  I.   The  general  doctrine  stated  and  illustrated. 
Sect.  II.  Its  requisites. 

To  impose  the  obligation  to  elect 
1. — Intenj^an  of  the  testcLtar  to  dispose  of  the 

property  in  question,  must  be  clear. 
2. — Intention  of  the  testator  that  the  person 
entitled  to  the  property  in  question 
should  elect 
To  the  performance  of  that  obUgaium  ; 
3. — That  the  property  be  ascertained. 

To  the  validity  of  the  election  tohen  made; 
4. — A  knowledge  of  right  in  the  party  electing. 

Sect.  III.  Its  application. 

First — To  the  heir  at  common  law;  and, 

l,'^  Where  the  will  is  invalid,  for  want  of  due 
execution. 

2,  for  want  of  ability  to  devise^ 

eiiher  by  reason  of  infancy  or  by  reason 
^coverture. 

3,  for  want  of  due  execution,  but 

an  express  condition  is  imposed  on  the 
legatee  to  comply  with  the  will 

4,  Where  the  will  was  duly  executed,  but  wcu 

void  as  a  devise  to  the  heir  of  a  tes^ 
tafor  dying  before  the  \st  of  January, 
1834. 

Secondly. — To  the  heir  by  cnstom. 

1. — Where  no  previous  surrender  having  beeii 
•  made,  the  wiU  contains  a  specific  devise 
of  the  copyhold-^ 
2* — Where  no  previous  surrender,  and  the 
devise  in  general  terms. 
First —  Where  the  testator  has  no  other 
real  estate  than  copyhold  to  which  the 
general  description  can  apply* 


T'l.: 
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Secondly. — fFhere  he  has  bath  freehold 
oTid  copyhoUL 
L — Where  the  question  of  ejection  is  between 
the  customary  heir  and  volunteers, 
such  as  the  wife  and  children  of  the 
testator. 
2. —  Where  between  the  customary  heir  and 
the  creditors  of  the  testator. 

Thirdly. — To   the   heir  of  heritable  property  in 

Scotland. 

Fourthly. —  To  the  vridow  of  the  testator*;  and  herein 

of  the  3  §-4  Wm.  4,  c.  105,  s.  9. 
1. —  Where,  irrespectively  of  the  above  act,  the 
intention  to  exclude  her  is  not  suffi- 
ciently apparent  on  the  wiU;  and  that, 
notwitlistandinff  the  land  subject  to 
dower,  or  an  annuity  charged  upon 
the  land,  is  devised  to  the  wife. 
2. — Where  the  intention  to  exclude  her  has 

been  considered  apparent 
3« —  Where  the  testamentary  benefit  is  expressfy 
given  in  Ueu  of  dower,  or  the  widow 
claims  as  next  of  kin  of  the  testator* 
Fifthly. — To  married  women. 
Sixthly. —  To  infants. 
Seventhly.' — To  creditors. 
Eighthly. — To  persons  taking  in  succession. 
Ninthly. — As   between    residuary  and   particular 

legatees. 
Tenthly. —  To  widow  and  children  taking  by  the 
custom  of  London. 

Sect.  IV.  Of  mistake  or  misconception  of  right  in  the 

person  electing. 

Sect.  V.  0{  acquiescence. 

Sect.  VI.  Of  the  effect  or  consequences  of  election. 


Doctrine  stated      Sect.  I.  The  general  doctrine  stated  and  illustrated. 

and  exempli* 

The  doctrine  of  election  (a)  is  founded  upon  the  principle,  that 
(a)  As  to  the  origin  of  election,  see  19  Ves.  663 ;  1  Swan.  396,  note. 
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a  person  shaU  not  be  permitted  to  claim  under  any  instrument,  General  doc 

trine  ill 
trated. 


whether  it  be  a  deed  (b)  or  will,  without  giving  full  eflFect  to  it,  ^^^  *^"*" 


in  every  respect,  so  far  as  such  person  is  concerned.  This  doc- 
trine is  called  into  exercise  when  a  testator  gives  what  does  not 
belong  to  him,  but  to  some  other  person,  and  gives  to  that  person 
some  estate  of  his  own ;  by  virtue  of  which  gift  a  condition  is 
implied,  either  that  he  shall  part  vnth  his  own  estate,  or  shall  not 
take  the  bounty  (c).  In  such  a  case,  equity  will  not  allow  the 
first  legatee  to  insist  upon  that,  by  which  he  would  dep^rive 
another  legatee  under  the  same  will  of  the  benefit  to  which  he 
would  be  entitled,  if  the  first  legatee  permitted  the  whole  will  to 
operate,  and  therefore  compels  him  to  make  his  election  between 
his  right  independent  of  the  will,  and  the  benefit  under  it  This 
principle  of  equity  does  not  give  the  disappointed  legatee  a  right 
to  retain  the  thing  itseli^  but  gives  a  right  to  compensation  out  of 
something  itself 

If,  for  example,  a  testator  undertake  to  dispose  of  an  estate 
belonging  to  £.,  and  devise  to  B.  other  lands,  or  bequeath  to 
him  a  considerable  legacy  by  the  same  will,  JB.  will  not  be  per- 
mitted to  keep  his  own  estate,  and  enjoy  at  the  same  time  the 
benefit  of  the  devise  or  bequest  made  in  his  &vour^  but  must 
elect  whether  he  will  part  with  his  own  estate,  and  accept  the 
provisions  in  the  will,  or  continue  in  possession  of  the  former  and 
reject  the  latter.  Or,  again,  if  a  person,  having  a  power  of 
appointment  among  certain  objects,  by  will  appoints  the  fund 
among  other  objects,  giving,  at  the  same  time,  legacies  to  the 
proper  objects  of  the  power ;  the  latter,  if  they  object  to  the 
invalidity  of  the  appointment,  will  be  put  to  their  election  (cf). 

The  subsequent  cases  fuUy  establiish  and  illustrate  the  doctrine 
as  above  stated. 

The  first  case  we  shall  cite  is  Nays  v.  Mardaunt  (e) ;  John 
Everard  devised  certain  lands  in  Beeston  (which  on  his  marriage 
had  been  settled  on  himself  for  life,  upon  his  vrife  for  her  join- 
ture, with  remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail,  with  remainder  to  the  heirs  of  his  body)  to  Margaret  his 
eldest  daughter,  and  800JL  in  money;  to  Mary  his  second 
daughter,  his  lands  in  Stanham  and  Broom^  and  l,300iL  on  con- 
dition she  released  Beeston  lands  to  her  sister  Margaret:  pro- 

{h)  2  Scho.  &  Lef.  266 ;  and  see  (c)  9  Yes.  6\S ;  10  lb.  609 ;  13 
SeUm  T.  SmxOi^    11  Sim.    59;  and      lb.  220. 

McDonald  ▼.  M^Damdd,  2  Con.  &         (d)    Welby  ▼.  WeOnf,  2  Yes.  & 
L.  481,  488.  Bea.  187. 

(e)  2  Yern.  581. 
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GsDonl  doc  viding  that,  if  he  had  a  son,  what  was  devised  to  his  daughters 
trated!^"*"  should  be  void :  but  if  he  should  have  another  daughter,  then  he 
gave  the  800i  bequeathed  to  Margaret  to  such  after-bom  daugh- 
ter ;  and  the  lands  at  Stanham  and  Broom,  and  the  i,300JL  he 
had  given  to  Mary,  to  the  said  Mary  and  his  after-bom  daughter 
equally.  The  testator  died  leaving  his  wife  enceinte  with  a 
daughter  Elizabeth:  Mary  died  without  issue,  and  without 
having  given  any  release  to  her  sister  Margaret,  according  to  his 
wilL  Elizabeth  claimed  not  only  the  lands  of  Stanhom  and 
Broom  devised  to  her  by  the  will,  and  a  moiety  of  what  was 
devised  to  Mary,  but  also  a  moiety  of  the  Beeston  lands,  com- 
prised in  the  settlement,  which  the  testator  had  devised  to 
Margaret  Upon  the  question,  whether  Elizabeth  should  elect 
between  the  provisions  by  the  will  and  the  setdement.  Lord 
Keeper  Cowper  decided  in  the  affirmative,  observing,  that  where 
a  man  was  disposing  of  his  estate  among  his  children,  and  gave 
to  one  fee  simple  lands,  and  to  another  lands  entailed  or  under 
settlement,  it  was  upon  an  implied  condition  that  each  party 
acquitted  and  released  the  other;  especially  where  the  testator 
had  given  more  to  EUzabeth  than  what  belonged  to  her  by  the 
settlement. 

Again,  in  Streaffield  v.  Streatfield  (/),  Thomas  Streatfield,  the 
plaintiff's  grand&ther,  by  articles  on  his  marriage,  in  1677, 
agreed  to  settle  lands  in  Sevenoake  to  the  use  of  himself  and 
Martha,  his  intended  wife,  for  their  lives  and  the  life  of  the  sur- 
vivor, with  remainder  to  the  use  of  the  heirs  of  his  body  on  his 
wife  begotten,  with  remainders  over.  The  marriage  took  effect^ 
and  by  deed  in  1698,  reciting  the  articles,  he  setded  the  lands  in 
Sevenoake  in  such  a  manner  as  was  not  an  equitable  performance 
of  the  article&  There  were  issue  of  the  marriage,  Thomas  an 
only  son,  and  two  daughters,  Margaret  and  Martha.  Upon  the 
marriage  of  T^mias  the  son,  in  1716,  the  father  setded  other 
lands,  of  which  he  was  seised  in  fee,  of  the  yearly  value  of 
S55L  to  the  use  of  his  son  for  life,  remainder  to  the  daughters 
of  the  marriage,  remainder  in  fee  to  ITiomas  (the  son),  with  a 
power  to  raise  2,0002.  for  younger  children.  After  the  son's 
death,  JTiamas  the  &ther,  in  1723,  levied  a  fine  of  the  lands, 
comprised  in  the  settlement  of  1698,  to  the  use  of  himself  in  fee; 
and  in  the  year  1725  made  his  will,  thereby  devising  part  of 
those  lands  to  his  two  daughters,  Margaret  and  Martha;  "and 
also  all  others  his  manors,  messuages,  &c.  whatsoever,  in  pos- 

—  ... 

(/)  Forr.  176 ;  1  Swan.  436,  447. 
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session,  reversion,  or  remainder,  not  thereinbefore  disposed  of.  General  doe- 
situate  in  the  counties  oi  Kent,  Surrey  or  elsewhere,  to  trustees,  *"°®i*^"*" 

in  trust  for  his  grandson  7%oi7u»,  the  plaintiff,  for  life;  with  *- 

remainder  to  his  first  and  other  sons  in  tidl  male ;  remainder 
to  Margaret  and  Martha^  with  several  remainders  over.**  The 
testator  added  a  clause,  authorizing  his  trustees,-  out  of  the 
rents  and  profits  of  the  estates  devised  to  them,  to  appropriate 
what  they  should  think  proper  for  the  education  of  his  grandson 
Tlumasy  and  lay  out  the  nett  surplus  at  interest,  and  pay  the 
said  monies  and  interest  to  his  grandson  at  twenty-one,  or  if  he 
died  under  that  age,  to  the  testator's  daughters,  Margaret  and 
Martha,  their  executors,  &c  The  testator  died  in  1730;  and 
the  question  was,  whether  the  general  devise  to  the  plwitiff  was 
sufficient  to  compel  him  to  elect  between  it  and  his  interest 
under  the  articles.  Lord  TcJbot,  C,  was  clearly  of  opinion,  that 
Thomas^  the  grandfather,  by  the  fine,  intended  to  acquire  the 
absolute  ownership  of  the  lands  at  SevenoaAe;  and  by  his  will, 
conceiving  he  had  the  power,  clearly  intended  to  dispose  of 
them,  and  not  merely  to  devise  his  reversion  under  the  articles; 
that,  under  the  general  words  of  the  devise  to  the  trustees,  the 
other  part  of  the  lands  passed,  of  which,  indeed,  though  im- 
pressed with  a  trust  in  equity,  the  testator  had  legally  a  power  * 
to  dispose;  and  that  the  testator  must  have  conceived  himself 
entitled  as  much  to  one  part  of  those  lands  as  the  other.  His 
Lordship  said,  that  if  the  plaintiff  had  a  lien  upon  the  land 
of  the  articles,  he  might  stand  to  them  if  he  pleased;  but  when  a 
man  takes  upon  him  to  devise  what  he  had  no  power  over,  upon 
a  supposition  his  will  would  be  aix|uiesced  in,  the  Court  compels 
the  devisee,  if  he  would  take  advantage  of  the  will,  to  take 
entirely,  but  not  partially,  under  it  (g);  there  being  a  tacit 
condition,  that  the  devisee  should  not  disturb  the  devise.  The 
difficulty  in  the  present  case  was,  that  what  was  given  to  the 
devisee  was  precarious,  nothing  being  given  to  him  till  twenty- 
one,  and  then  only  a  life  estate;  and  that  the  devisee  was  also 
heir;  but  his  Lordship  did  not  connder  these  circumstances  as 
altering  the  case ;  and  that  it  was  equally  in  the  power  of  the 
Court  to  make  the  limited  devise  a  satisfieM^tion,  if  the  party 
stood  to  the  wilL  His  Lordship  fiirther  thought,  that  what  was 
devised  to  the  plaintiff  was  not  to  be  looked  upon  as  intended 
by  the  testator  to  go  towards  the  maintenance  of  younger  chil* 

'» ■  ■  ■  '       ••      K        '  •         '  ■      ■■ 

(g)  As   in   Nays   v.   Mordaunt,     Kingsfy,  1  Yes.  sen.  2B8. 
suproj  p.  1567 ;  see  also  Roberts  v. 
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General  doc     ^^^  *  ^nd  he  decreed  that  the  plaintiff  should  have  six  months 
uitod^"*"        after  he  came  of  age  to  make  his  election ;  and  if  he  stood  to 

the  articles,  a  sufficient  part  of  the  rents  of  the  lands  devised  to 

him  accruing  during  his  life,  should  be  invested  in  the  purchase 
of  freehold  estates,  of  which  so  much  as  amounted  to  die  value 
of  the  lands,  comprised  in  the  articles  and  settiement,  and  which 
were  devised  to  Margaret  and  Martha,  were  to  be  conveyed  to 
them  in  fee,  and  the  surplus  to  the  trustees  upon  the  trusts  of 
the  wilL 

In  Sir  Robert  Walpole  v.  Lord  Camoay  (A),  by  articles  entered 
into  on  the  marriage  of  Francis  Lord  Conway  with  Lady  Mary 
Hide,  in  1703,  it  was  agreed,  5,00021,  the  half  of  her  fortune, 
being  paid  down,  that  the  other  half  should  be  paid  to  the 
trustees,  with  interest,  within  one  year  after  the  marriage;  to  be 
laid  out  in  lands  to  be  settied  to  the  use  of  Fratms  for  life; 
remainder  to  Lady  Mary  for  life;   remainder  in  trust  for  such 
children,  and  in  such. proportions,  &c.  as  Franxis  should  appoint; 
and  in  de&ult  of  appointment,  to  the  use  of  all  the  daughters 
and  younger  sons,  and  the  heirs  of  their  bodies;  and  if  only  one 
son,  to  him  in  tail;  with  remainder  to  Francis  in  fee.    There 
were   issue   of  the    marriage    four    daughters,  Lettice,  Mary, 
Harriet  and  Ccctherine.     Lettice  died  in  her  father^s  lifetime, 
unmarried;    upon  which  he  made  two  leases  of  certain  lands 
for  fbrty-one  years,  in  trust  to  raise  portions  for  the  survivmg 
daughters  payable  at  seventeen,  upon  condition  that,  if  they 
married  without  his  consent,  the  benefit  of  the  portions  was  to 
cease :  those  deeds  were  subject  to  a  power  of  revocation.    Mary 
afterwards  married  without  her  father's  consent     Lady  Conway 
being  dead.  Lord  Francis  married  a  second  wife^  by  whom  he 
had  two  sons;  the  eldest,  afterwards  Lord  Camoay  and  Henry. 
Lord  Conway,  the  father,  by  will  gave  6,000Z.  to  Harriet;  after 
which  followed  a  clause  with  this  recital:   <* Whereas  I  did 
demise  certain  lands  to  trustees  for  forty-one  years,  to  hold  at 
their  ancient  rent,  by  way  of  provision  for  younger  children ; 
and  whereas  there  would  be  great  arrears  in  the  hands  of  the 
trustees,  arising  from  the  profits  of  those  leases ;  and  whereas 
there  is  due  to  me  5,00021  on  account  of  my  first  wife,  so  that  my 
personal  estate  will  be  sufficient  to  pay  my  debts  and  legades; 
yet,  lest  it  should  not,**  the  testator  then  devised  certain  lands  to 
Sir  Robert  fValpoU,  in  trUlst  to  supply  the  deficiency  of  his 
personal  estate;  and  the  residue  of  that  personal  estate  he  gave 

(K)  Barnard.  Ch.  Rep.  158. 
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to   Henry.      He  also  gave  5,000/.  to   Maruy  and  5,000/.   to  General  doc 
Catherine.     By  a  subsequent  codicil,  he  bequeathed  to  Mary  5L  ^l^ 

in  full  of  all  benefit  of  his  estate.     Catherine  died,  and  Harriet   

was  her  administratrix.  The  question  was,  whether  Harriet  was 
obliged  to  elect  between  the  provisions  in  the  will  of  her  father, 
to  which  she  was  entitled  in  her  own  right,  and  as  administra- 
trix of  Catherine,  and  her  share  of  the  5,000/1  agreed  to  be  laid 
out  in  lands  by  her  father's  marriage  articles,  and  which  had 
not  been  so  applied?  Ijord  Hardwicke  decided  that  she  must 
elect ;  being  of  opinion,  that  the  testator  in  mistake  considered 
the  5,000iL  as  part  of  his  own  personal  estate,  out  of  which 
Harriet  was  to  have  satisfaction  of  her  legacy,  therefore  she 
could  not  claim  the  6,00021  and  her  interest  in  the  5,000/.  like- 
wise: and  that  the  testator's  mistake  was  no  more  objection  in 
that  case,  than  the  similar  circumstance  in  Noys  v.  Mardaunt  (t). 
Again  in  Exrkham  v.  Smith  {k\  Hugh  Smith,  having  by  the 
death  of  his  two  brothers  become  tenant  in  tail  under  the  will  of 
his  fiither  Erasmus,  pfud  off  5,800/.,  a  debt  secured  upon  the 
estate  by  a  mortgage  for  a  term  of  years,  but  he  did  not  take  any 
assignment  of  the  term  to  himsel£  Conceiving  himself  to  be 
owner,  and  to  have  power  to  dispose  of  the  estate,  by  deed  in 
1741,  in  consideration  of  natural  affection  for  his  two  daughters 
and  his  wife,  he  settled  the  whole  of  his  real  estate,  including 
and  describing  the  estate  in  question,  upon  his  two  daughters 
and  their  issue ;  with  remainder  to  the  same  collateral  branches 
as  under  his  Cither's  entaiL  He  also  made  a  will  of  even  date 
with  the  deed  of  settlement,  and  attested  by  the  same  witnesses^ 
wherein  he  referred  to  the  settlement,  and  gave  legacies  to  the 
plaintifis,  with  a  direction  that  his  wife  should  Uve  in  his  mansion 
house  at  Weald  Hall,'  Essex,  with  his  daughters,  and  have  the 
use  of  the  furniture,  which  should  be  further  eiyoyed  by  the 
persons  having  the  mansion  house,  as  limited  by  the  settlement 
The  testator  died  in  1744,  leaving  his  wife  and  two  daughters, 
the  plaintiffs;  who,  as  not  being  barred,  claimed  the  estate  under 
the  remainder  in  the  will  of  Erasmus,  discharged  from  the 
mortgage  debt,  there  being  a  strong  presumption  that  it  was  not 
paid  out  of  Huffh  Smithes  own  money,  but  out  of  the  assets  of 
Erasmus,  there  being  a  direct  representation  of  executors.  The 
question  was,  whether  the  plaintiffs  should  elect  between  the 
provisions  in  the  will  of  Hugh  Smith,^end  the  wilt  of  Erasmus  ; 

(0  Stipra,  p.  1567. 

(A)  1  Yes.  sen.  258 ;  see  Oiddtpgi  y.  Oiddingi,  3  Rnss.  241. 
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Gcncratdoc-     and  Lord  Hardwicke  determined  that  they  should  elect.     His 
trated.  Lordship  was  of  opinion,  that  the  settlement  and  will  were  to  be 

taken  as  one  entire  disposition,  the  latter  being  a  continuance  of 

the  intent  of  the  former ;  and  that  it  could  not  be  presumed  that 
the  mortgage  was  paid  out  of  the  assets  of  Erasmus. 

Again,  in  Matmamara  v.  Janes  (I),  Mrs.  Macnamara  (the  plain* 
tiff)  was  entitled,  under  the  marriage  settlement  of  her  father, 
Arthur  Jones,  to  10,000/.  A,  Jones,  by  his  will,  devised  all  his 
real  estates  to  trustees,  to  the  use  of  his  daughter  for  life,  witt^ 
remainders  over ;  and  ordered  his  personal  estate  to  be  laid  out 
to  the  same  uses;  declaring  that  all  annuities,  &c.,  therein  given, 
should  be  in  full  satisfaction  of  all  demands  the  respective  takers 
had  upon  him,  except  servants'  wages.  Some  copyholds,  in 
which  the  testator  had  only  an  equity  of  redemption  devised 
by  the  will  to  the  same  uses,  had  not  been  surrendered  to  the 
uses  of  the  will ;  and  the  question  was,  whether  the  plaintiff 
could  take  the  10,000/L  under  the  settlement,  and  the  copyholds 
in  fee,  as  heir-at-law,  consistendy  with  the  devise;  or  must  elect 
between  them  and  the  provisions  by  the  will  Lord  TTiurlow 
decided,  that  she  must  elect;  observing,  with  respect  to  the  copy- 
hold, when  the  legal  estate  was  not  in  the  devisor,  no  surrender 
was  necessary;  he  having  only  an  equity,  it  passed  by  the  will: 
that  the  plaintiff  must  convey  them  to  the  uses  of  the  will,  and 
could  not  take  the  benefits  under  the  will,  but  upon  the  term 
of  extinguishing  her  claim  under  the  settlement. 

The  next  case  is  Frank  v.  Standish(m),  Margaret  Frank,  being 
seised  of  freehold  estates  and  some  copyhold  lying  dispersedly, 
and  having  surrendered  her  copyhold  estates  to  the  use  of  her 
will,  devised  all  her  real  estates,  as  well  freehold  as  copyhold, 
and  gave  Lady  Standish,  who  was  one  of  her  co-heirs,  1,0001 
After  making  her  will,  she  exchanged  some  part  of  those  copyr 
hold  lands  for  others,  which  were  surrendered  to  her;  but  which 
she  did  not  surrender  to  the  uses  of  her  will.  The  question  wa% 
whether  Lady  Standish  and  the  other  co-heiresses,  claiming  also 
the  copyholds  unsurrendered,  should  be  put  to  election  between 
their  right  as  co-heiresses,  and  the  benefit  under  the  vrill,  and 
the  Court  being  unanimously  of  opinion  that  the  case  was  within 
the  reasoning  of  Noys  v.  Mordaunt  (n),  and  as  Lady  Standisk 
had  elected  to  take  the  legacy  of  1,000/i,  the  decree  was,  that  she 


(0  J  Bro.  C.  C.  480.  in  16  Ves.  391,  note, 

(m)  lb.  588,  note;  also  reported  (n)  Svptxi^  p.  1567. 
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nod  the  other  co-heircsses  shoold  surrender  the  copyholds  to  the  Genenit  doc. 
uses  of  the  will.  f"!*"'* 

trated. 

In  Lewis  v.  Ktnff  and  wife  cmd  Another  (o),  Edward  Hawkins,  — 

the  fathci*  of  Esther  Kingy  (one  of  the  defendants),  devised  copy* 
holds  called  Nunmead  Pool,  in  Staines,  (and  let  on  lease  with 
other  premises  called  the  Nurseries,  at  Staines)^  unto  the  defend- 
ants, Kinff  and  wife,  for  their  lives  and  the  life  of  the  survivor; 
with  remainder  to  the  plaintiffs,  WilUam  Lewis  and  E,  Wells, 
as  tenants  in  common  in  fee.  After  reciting  that  he  had  lent 
King  AQOl  on  bond,  and  that  King  and  wife*  had  mortgaged  to 
him  the  lands  called  the  Nurseries,  (which  was  the  estate  of 
Esther  King),  he  gave  King  and  wife  the  4001  and  all  interest 
which  should  be  due  at  his  death,  and  directed  his  executrix  to 
deliver  up  the  bond  cancelled,  and  assign  the  mortgage  to  them. 
In  consequence  of  his  having  given  up  the  said  bond  and  mort- 
gage, he  desired  that  the  survivor  of  King  and  his  wife  would, 
at  his  or  her  death,  give  the  mortgaged  premises  to  the  plaintiffs 
in  like  manner  as  he  had  given  them  Nunmead  PooL  The 
testator  made  his  wife  executrix  and  residuary  legatee,  who 
proved  the  will,  and  delivered  up  the  bond  and  mortgage  can- 
celled to  King  and  his  wife :  who  afterwards  sold  the  Nurseries 
to  the  other  defendant,  Johnson.  The  question  was,  whether 
George  and  Esther  King,  by  accepting  the  cancelled  bond  and 
mortgage,  were  not  bound  to  fiilfil  the  instructions  of  the  testator. 
It  was  decreed  by  BuUer,  J.,  (sitting  for  the  Chancellor),  that 
King  should  pay  the  400/.  into  the  E^mk,  to  be  laid  out  in  three 
per  cents,,  the  dividends  to  be  paid  to  King  for  life,  after  his 
decease  to  his  wife  for  life,  and  after  their  deaths,  with  liberty  to 
the  person  or  persons  then  entitled  to  apply,  &c.  Upon  appeal 
to  the  Lord  Chancellor,  he  affirmed  the  decree;  observing,  that 
the  testator  had  disposed  of  the  estate  of  another  person,  giving 
that  person  other  property ;  then  the  party  taking  the  property 
disposed  of,  must  give  up  that  which  was  given  in  exchange  for 
it,  to  reimburse  the  devisee  for  his  disappointment  Everything 
the  Kings  took  should  be  brought  into  Court  as  a  security  for  the 
purposes  of  the  wilL 

The  next  case  in  order  is  Blake  v.  Bunhvry  (p).  On  the 
marriage  of  Sir  Patrick  Blake,  the  father,  a  rent-charge  of  2,000/» 
to  commence  fi'om  his  death,  and  to  be  issuing  out  of  plantations. 


(o)  2  Bro.  C.  C.  eOO.  Lord  Bandiffe  ▼.  PorAiM,  6  Dow. 

(p)  4  Bro.  C.  C.  21 ;  1  Ve^.  jnn.      149. 
514,  S.  C;  see  1  SwaoBt  420;  also 

ss2 
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General  doc     &&,  in  St   Chrutopher%  in  the   fFest  Indies,  was  limited  to 
jyj^  '""        trustees  in  trust  for  the  first  and  other  sons  of  the  marriage  in 
tail;  which  rent-chai^ge  was  further  secured  by  a  demise  of  a 
term  for  two  thousand  years.     There  was  a  proviso  for  cesser  of 
the  rent-charge,  upon  Sir  Patrick  settling,  within  a  limited  time, 
lands  in  England,  of  the  same  value  to  the  same  uses.     There 
was  also  a  chaige  of  20,00021  for  the  portions  of  younger  children, 
after  the  death  of  the  mother,  wbich  sum  was  vested  in  stock, 
but  afterwards  lent  to  Sir  Patrick  upon  mortgage  of  his  estates  in 
Suffolk.     Sir  Patrick,  by  his  will,  devised  all  his  real  estates  in 
the  West  Indies  and  in  Great  Britain,  to  the  use  of  trustees  for 
a  term  of  five  hundred  years,  for  securing  certain  annuities,  and 
paying  certain  sums  of  money  therein  mentioned ;  and,  subject 
to  the  term,  to  the  use  of  Patrick  Blake,  his  eldest  son,  for  life, 
{s.  w.\  with  remainder  to  his  first  and  other  sons  in  tail  male ; 
with  remainder  to  his  second  sou  in  like  manner;   vdth  the 
ultimate  remainder  to  the  testator's  right  heirs;  vrith  powers  for 
the  tenants  for  life  in  possession  to  jointure  charge  with  portions 
and  lease.    The  testator  also  directed  the  trustees,  during  the 
minority  of  such  of  his  sons  as  should  be  entitled  to  fi:ieehoId 
estates,  to  apply  any  sum,  not  exceeding  800/.  a  year,  for  their 
maintenance  and  education ;  he  also  devised  land,  for  the  pur- 
chase of  which  he  had  contracted,  and  his  house  in  Portland 
Place,  to  similar  uses.    The  testator  also  devised  all  his  planta- 
tions in  the  island  of  Maniserrat,  in  the  We^  Indies,  to  the  same 
trustees,  for  five  hundred  years,  to  commence  at  his  death  («.  w.\ 
to  raise  out  of  the  rents  7,00021  for  his  younger  son,  James  Henry 
Blake,  at  twenty-one,  or  in  case  of  his  death  under  that  age, 
to  sink  into  the  estate;  and,  subject  thereto,  he  gave  the  said 
plantations  in  the  island  of  Maniserrat  to  his  eldest  son,  Patrick, 
(the  plaintiff),  for  life,  with  remainders  over;  and  he  confirmed 
his  settlement,  whereby  his  son,  James  Henry  Blake,  and  his 
daughter,  Amiobella,  the  only  surviving  daughter  of  his  marriage, 
would  be  entitled  to  20,00021  in  equal  moieties,  so  far  as  related 
to  his  said  children;    and  he  gave  his  personal  estate,  after 
payment  of  debts,  to  the  plaintiff,  if  he  attained  twen^-one* 
The  question  was,  whether  the  plaintiff  was  entitled  to  take  the 
rent-charge  and  other  benefits  under  the  settlement,  together 
with  the  estate  subject  to  the  rent-chaige,  or  to  be  put  to  his 
electioiL     Lord  Commissioner  Eyre  decided,  that  he  must  elect 
between  the  will  and  the  settlement;  being  of  opinion  that  the 
testator,  by  the  latter,  intended  to  dispose  of  the  whole  estate, 
and  to  satisfy  the  rent-charge  under  the  settlement,  thinking 
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that  he  was  giving  his  son  a  better  thing,  which  included  the  General  doc- 
rent-charge.     With  respect  to  a  question  asked  in  the  argument,  ^^*^^°*' 

whether  the  plaintiff  was  to  give  up  his  contingent  interest  in  the 

20,000/.,  his  Lordship  said,  ''He  has  no  longer  a  contingent 
interest  in  it  under  the  settlement  ;^  if  he  had,  I  should  say,  no. 
The  testator  has  not  affected  to  give  it  away,  and  consequently 
the  question  of  election  cannot  apply  to  it"  A  strong  argument 
in  fiivour  of  the  intention  to  substitute  the  provision  by  the  will, 
for  that,  under  the  settlement,  arises  from  the  charge  of  SOOil 
a  year  for  maintenance;  for,  if  the  testator  meant  to  substitute 
one  for  the  other,  the  eldest  son  would  want  maintenance ;  if  it 
was  cumulative,  he  would  not,  for  he  had  maintenance  under  the 
settlement  The  plaintiff  immediately  electing  to  take  under  the 
will  was  decreed  to  convey  the  rent-charge  to  the  uses  of  the 
will,  and  was  ordered  to  give  security,  to  be  approved  by  the 
Master;  and,  upon  so  doing,  to  be  let  into  possession. 

In  Finch  v.  Finch  {q\  by  voluntary  settlement  in  1757,  Eliza- 
beth Finch  settled  lands  and  tithes  in  Brinsworth  and  Botheram, 
in  Tarkshire,  and  other  hereditatnents  in  Kent,  to  the  use  of 
SavSk  Finch,  her  only  son,  for  life ;  remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  his  daughters  in  tail  male ; 
remainder  to  Mary  Finch,  only  daughter  of  EKzabeth,  for  life, 
with  like  remainders  to  her  sons  and  daughters ;  with  remainder 
to  Elizabeth  in  fee.  By  deeds  in  1758,  Elizabeth,  Savilk,  and 
Mary  Finch  joined  in  mortgaging  the  manors  of  Thrybergh  and 
Deneley,  the  manors  and  hereditaments  of  Brinsworth  and 
Botheram  to  Lord  Middktan,  for  securing  a  debt  of  17,000/1  and 
interest,  due  from  the  estate  of  Henry  SaviUe,  whose  heir  Eliza" 
beth  was,  with  a  proviso  for  redemption  on  payment  by  Elizabeth, 
SaviUe,  or  Mary,  and  with  a  covenant  to  pay  the  mortgage 
money  by  Elizabeth  and  Savilk.  By  an  agreement  in  April,  1759, 
Elizabeth,  in  consideration  of  natural  affection,  agreed  to  convey 
to  SaviUe  all  the  lands,  &c.,  whereof  she  was  possessed  in  the  county 
of  York,  except  the  estate  at  Bramley,  with  the  household  furni- 
ture, &a,  he  permitting  her  to  have  the  use  thereof  when  she 
should  come  there;  and  upon  further  consideration  that  SaviUe 
should  pay  Lord  Middktan  all  the  sums  she  was  indebted  to  him, 
and  pay  to  his  sister  Mary,  when  she  should  be  possessed  of  all 
the  estate  of  Elizabeth  in  Kent,  20,000/L  for  the  fortune  or  portion 
of  Mary,  which  SaviUe  thereby  agreed  to  do.     The  20,0007.  was 

(o)  4   Bro.  C.  C.  40,  49 ;  see  also      Woodroffe  v.  Daniel,  7  Jur.  959. 
Nayler   v.    WethtreU,  4    Sim.    114; 
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General  doo*    not  paid  to  Mary  during  her  mother  Elizabeth  Savilk^s  lifetime, 
r'^ed!*"*"        ^^^  ^^  ^^^  *  pwty  to  Ae  last  agreement,  nor  to  the  following, 

entered  into  in  November,  1759,  between  EtizabeA  and  SaxnUe. 

By  the  latter  instrument  it  was  agreed,  that  ElacAeth  should 
take  to  her  own  use  all  the  estatee  agreed  to  be  settled  upon 
Savilk  in  Yorkshire,  the  estate  at  Brineworth  and  Rotheram  only 
excepted  Elizabeth  SavUle,  by  will  in  1764,  after  directing  the 
payment  of  her  debts,  gave  to  her  daughter  20,00021  for  her 
fortune  and  advancement  in  life,  to  be  paid  within  six  months 
after  the  testatrix's  death,  with  interest  at  four  per  cent  per  annum^ 
with  which  she  charged  her  personal  estate,  and  all  her  freehold 
manors,  &c.,  tithes,  hereditaments,  and  real  estate  whatsoever; 
and  subject  thereto,  and  to  certain  annuities,  the  testatrix  gave 
all  her  freehold  manors,  &c.,  to  SavUle  in  fee,  and  appointed  him 
executor.  By  indentures  of  lease  and  release  in  1769,  reciting 
EUzabeth^B  death  and  Lord  MiddktarCs  mortgage,  and  that  SaviBe, 
as  tiie  onJy  son  and  heir  of  Elizabeth,  and  also  under  the  general 
devise  in  her  will  was  become  entitled  to  the  equity  of  redemption 
in  the  premises,  subject,  with  the  other  estates  o{  Elizabeth,  to  the 
))ayment  of  20,000/.  to  Mary  ;  and  reciting,  that  there  was  due 
18,020/L  to  Lord  Middleton;  the  agreement  for  the  loan  by 
Sitwell  of  25,00021 ;  and  Mary\  agreement  to  release  the  pre- 
mises from  the  20,000/.,  but  without  prgudice  to  her  claiming  the 
same  out  of  the  other  hereditaments  charged  with  the  payment 
thereof;. Lord  Middleton,  in  consideration  of  18,020/.  paid  by 
SitweU,  released,  and  SavUle  and  Mary,  in  consideration  of 
6,980/.  to  SavUle  paid  by  SUweU,  released  and  confirmed  the 
premises  comprised  in  the  mortgage  of  1758,  dischaiged  of  the 
20,00021,  but  subject  to  redemption  on  payment  of  the  25,00021 
and  interest  by  SavUle.  There  was  also  a  mortgage  bond  fix>m 
SaoUle  Finch  to  SitwelL  By  bargain  and  sale  enrolled  of  even 
date  with  the  last  mortgage,  it  was  covenanted  that  Savilk  and 
Judith  his  wife,  and  Mary  Finch,  should  levy  a  fine  to  Sitwell, 
but  it  did  not  appear  that  it  was  levied.  There  was  a  further 
charge  by  Sitwett,  in  1772,  for  5,00021  in  which  Mary  joined,  but 
the  covenant  for  redemption  was  by  SaviBe  alone.  Also  a  further 
charge  &r  3,00021  in  1775,  by  indorsement,  but  which  Mary  did 
not  execute.  .Mary  did  not  receive  any  of  the  mortgage  monies, 
nor  any  consideration  for  her  concurrence :  she  had  been  paid 
her  20,00021  in  1774.  SavUle  Finch,  by  will  in  1788,  among 
other  legacies  and  annuities,  gave  an  annuity  of  200/.  to  bis 
sister  Mary  for  life ;  and  subject  to  the  payment  of  his  legacies, 
annuities,  and  debts,  he  devised  and  bequeathed  all  his  real  and 
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personal  estate  whatsoever  to  his  wife  Judith^  her  heirs,  exiecutors,  General  doo- 
&C.,  for  ever,  and  appointed  her  sole  executrix.     By  codicil,  Jj^J^'""^ 

attested  only  by  two  witnesses,  he  gave  an  additional  annuity  of 

300il  to  Mary  for  life,  payable  as  the  annuity  of  20021     The 
testator  died  leaving  Juditii  and  Mary  surviving,  but  no  issue. 
One  of  the  questions  was,  whether  Mary  was  entitled  as  well  to  ar 
life  estate  in  the  lands  bX,  Brintworth  and  Batheram,  as  to  the  two 
annuities  under  the  will  and  codicil  of  her  brother  Saville;  or 
whether  she  must  elect  between  them?    Lord  Commissioner 
Eyre  was  of  opinion,  that  she  was  entitled  to  a  life  interest  in  the 
lands  of  Brinswarth  and  Botheram  under  the  settlement  of  1757, 
notwithstanding  her  acceptance  of  the  20,00021  under  her  mother*s 
will;  and  that  she  was  bound  to  elect  between  her  life  estate 
under  the  settlement  and  the  annuities  under  her  brother's  will. 
He  thought  that,  although  the  lands  were  not  named,  yet  that 
under  the  general  devise  of  aU  his  lands  he  intended  to  include 
those.     His  Lordship  observed,  that  the  lands  were  included  in 
the  mortgage  in  1768,  in  the  assignment  to  SiJtweU  in  which 
Mary  joined,  and  in  which  it  was  recited  they  were  devised  by 
EUzabeOi  to  SaviUe  in  fee,  charged  with  the  20,000il ;  that  from 
that  time  there  was  no  rec<^nition  of  the  settiement,  which  was 
voluntary,  and  which,  as  there  was  no  issue  of  Saville  &c  Mary^ 
had  become  of  little  consequence,  and  from  these  circumstances 
his  Lordship  thought  that  SaviUe  considered  •himself,  and  was 
considered  by  Mary^  as  owner  of  the  fee  simple,  and  accordingly 
decreed,  that  in  the  event  of  her  electing  to  take  under  SaviUe*B 
will,  she  must  convey  her  life  estate  as  the  Master  should  direct. 
In   Wkieder  v.  WAsterir^  John  Whistler ,  in   1784,  assigned 
certain  leasehold  premises  and  monies  to  a  trustee,  upon  trust  to 
raise  3,00021  and  to  invest  it  in  government  or  real  security,  and 
pay  the  produce  to  John  fFhistler  himself  for  life,  remainder  to 
his  wife : BKzabeth  for  life;  and  after  her  decease,  to  pay  the 
principal  to  and  among  all  and  every  or  such  of  the  children  of 
John  WktsdeTy  in  such  shares,  &a,  as  he  should  by  will  appoint, 
and  in  de&ult  thereof  to  and  among  all  the  children  of  John 
Whistler  by  his  wife  Elizabeth  equally.   The  fund  was  laid  out  as 
directed,  and  John  Whistler  by  his  will  bequeathed  to  his  son 
John  1,0002.,  and  to  his  son  Hugh  4,000/. ;  and  reciting  that  he 
was  bound  for  his  son  WUHam  in  300/1,  he  gave  him  10021  more, 
if  there  should  be  suflScient  effects  after  paying  the  other  legacies ; 
he  gave  his  daughter  Mary  50021,  and  his  daughter  Jane  1,00021, 

(r)  2  Vcs.  jun.  367. 
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General  doe-     directing  that  she  should  be  exchided  therefrom,  if  she  should 
tnrted '"*"        attempt  to  marry  without  leave  of  her  mother  or  guardians.   The 

will  proceeded  thus :  "  I  also  give  to  my  granddaughter  EUzabeth 

Reeves  1,000/L,  to  be  paid  to  her  after  my  wife's  decease  out  of  a 
deed  of  trust  In  case  my  said  granddaughter  die  before  my 
wife,  I  give  and  bequeath  the  said  sum  of  XfiQOL  after  my  wife's 
decease,  to  my  youngest  daughter  Jane  WhMer;^  the  testator 
then  gave  to  the  children  of  his  eldest  son  John  WkisUer  9002., 
equally  to  be  divided  among  them  after  his  wife's  death  out  of  the 
deed  of  trust;  and  in  similar  terms  gave  6Q0L  to  his  grandson 
Emanuel  Reeves,  and  600^  among  the  children  of  his  daughter 
Mary  Reeves^  except  EHzabeth ;  and  in  case  Emanuel  Beeves 
should  die  before  testator's  wife,  his  legacy  of  &QOL  was  in  like 
manner  given  to  .the  children  of  Mary  Reeves,  except  EUzabeth. 
The  testator  gave  the  residue  of  his  effects  to  his  son  Hugh  and 
daughter  Jane  equally,  and  made  Lady  Webster  and  his  wife 
executors  and  guardians.  The  appointment  to  the  grandchildren 
being  invalid,  the  question  was,  whether  the  children  should  elect 
between  the  provisions  by  the  articles  and  will.  Lord  Ahardegj 
M.  R.,  decided  that  they  should,  observing,  '*  If  the  instrument 
is  such  as  to  indicate  what  the  intention  was,  the  only  question 
I  will  ask  is,  did  he  (the  testator)  intend  the  property  to  go  in 
such  a  manner?  I  will  not  ask  whether  he  had  power  to  do  80» 
and  whether  he  would  have  done  it,  if  he  had  known  he  could 
not  without  a  condition  imposed  upon  another  person  ?  Whether 
he  thought  he  had -a  right,  or  knowing  the  extent  of  his  authority, 
intended  by  an  arbitrary  execution  of  power  to  exceed  it,  no 
person  taking  under  the  will  shall  disappoint  it"  His  Lord- 
ship, in  conclusion,  said,  '*  if  they  (meaning  the  testator's  children 
the  proper  objects  of  the  power)  will  have  this  ftind,  I  will  take 
away  their  legacies,  which  shall  go  in  compensation  as  fer  as  they 

wiir(«> 

In  JVilsanv.  Mount  (t),  Thomas  Fletcher  devised  several  estates 
specifically,  and  all  other  his  freehold  and  copyhold  messuages  or 
tenements,  lands  and  hereditaments  whatsoever  and  wheresoever, 
whereof  he  should  die  seised  or  possessed  (the  copyhold  part 
whereof  he  had  surrendered  to  the  use  of  his  will),  upon  trust  to 
sell,  directing  the  produce  to  form  part  of  his  personal  estate, 
which  he  disposed  of  subject  to  his  debts.     He  gave  2,000/L  in 

(s)  Sec  also  Vane  v.  Lord  Dwi-         (t)  3  Yes.  191 ;  see  also  Abdjf  t. 
gannon,  2  Scho.  &  Lef.  118  ;  Kater      Gordon  3  Kiiss.  278. 
V.  Roget,  4  Yo.  &  Coll.  (E.),  18.  # 
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trust  to  pay  the  interest  to  Richard  Markatt  for  life,  and  after  his  General  doe. 
decease^  the  principal  to  his  children.     He  gave  1,000/.  in  the  ^^""*' 

same  manner  in  trust  for  Harry  Mount  and  his  children,  and  if  

they  died  under  twenty-one,  one  moiety  of  the  principal  to 
WUUam  Mount,  and  the  other  moiety  and  1,000^  upon  trust  for 
Jane  Meyrick  and  her  children,  and  if  her  children  died  under 
twenty-one,  to  WUUam  and  Harry  Mount  equally.  He  also  gave 
2,000/.  in  trust  to  pay  the  interest  in  moities  to  Nathaniel  and . 
Thomas  Mason  for  their  lives,  and  after  their  deaths  to  their  wives 
respectively  for  their  lives,  and  aft:er  their  deaths  the  principal  in 
moieties  to  their  children,  and  in  c^ise  they  should  die  under 
twenty-one,  according  to  the  appointment  of  Nathamel  and 
TTunnas  Mason  respectively.  He  appointed  the  trustees  exe- 
cutors. Bichard  Morhall,  WUUam  Mounts  and  Nathaniel  Mtuon 
were  his  heirs-at-law,  and  by  the  custom.  The  testator  was  seised 
of  copyholds  in  tail  as  well  as  in  fee,  which  he  had  surrendered 
to  the  uses  of  his  will ;  and  one  of  the  questions  was,  whether 
the  heirs  must  not  elect  to  take  under  the  will  or  the  entailed 
copyhold  estate?  Lord  Alvanky,  M.  R.,  decided  that  they 
must ;  for  it  was  clear  the  testator  intended  to  pass  the  entailed 
copyhold. 

In  Butter  v.  Maclean  (u),  OUve  Knight,  being  entitled  to  a 
moiety  of  the  real  and  personal  estate  of  Bichard  Gboer,  at  the 
time  of  her  marriage  with  Edward  Knight^  in  1777,  was  in  pos- 
sesnon  of  the  moiety  of  the  real  estate.  In  1782,  she  concurred 
in  a  fine  and  recovery  of  this  moiety,  to  enure  to  her  husband 
in  fee,  in  consideration  of  his  agreeing  with  Butter  and  Bye^ 
trustees  on  her  behalf,  by  deed  or  will  to  settle  the  whole,  or 
such  part  of  the  premises  as  should  not  be  sold  in  his  lifetime, 
upon  herself  for  life,  in  case  she  should  survive  him;  and  after 
her  decease  upon  her  issue,  as  therein  mentioned ;  and  in  de&ult 
of  such  issue,  for  Edward  Knight  in  fee  :  and  in  case  he  should 
sell  all  or  any  part  of  the  premises,  to  settle  an  adequate  sum  of 
money  in  lieu  thereof,  to  be  paid  within  six  months  after  his 
decease,  in  case  OUoe  should  survive  him,  and  to  be  invested  in 
the  funds  on  a  good  security  in  trust  for  OKne  for  her  life ;  and 
after  her  decease,  for  her  issue,  &c.,  as  before ;  and  in  de&ult  of 
issue  attaining  a  vested  interest,  then  the  principal  was  to  go  to  the 
personal  representative  oi  Edward  Knight.  For  the  performance 
of  this  agreement,  Edward  Knight  gave  a  bond  in  the  penalty 
of  IfiQOL  to  tlie  trustees.     Edward  Knight  and  his  wife  filed 


(u)  4  Yes.  531. 
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General  doc     ^  bill  against  MacUan  and  his  wife  (the  person  entitled  to  the 
*"  ted**'^        other  liioiety  of  the  real  and  personal  estates  of  Richard  Gboer) 

'— for  an  account,  and  the  perfonnance  of  an  agreement  between 

them;  and  the  accounts  were  accordingly  directed.  Edward 
Knight  died  in  1790,  having  by  •will,  dated  1786,  given  all  his 
household  furpiture,  plate,  &c*,  to  his  wife,  absolutely;  and  de- 
vised the  residue  of  his  real  and  personal  estate  to  John  Butter^ 
in  trust  to  pay  the  rents  of  his  messuages,  &c.,  to  his  wife  for 
life,  and  afi«r  her  death  to  sell  the  same,  and  pay  the  money 
among  his  brother  and  sister,  nephews  and  niece  equally*  He 
also  gave  the  residue  of  his  real  and  personal  estate  to  the  same 
trustees,  upon  trust  to  convert  into  money,  and  invest  it  upon 
security,  and  pay  the  produce  unto  his  wife  for  her  separate  use 
for  life;  and  after  her  decease,  to  apply  the  funds  as  bef<H!« 
directed  concerning  the  produce  of  the  fireehold  premises ;  and 
appointed  J.  Rutter  his  executor*  In  1792,  OUoe  married  71 
Wrighty  who,  in  1795,  became  bankrupt.  A  bill  of  revivor  and 
supplement  was  filed  by  Rutter  against  the  widow  and  executrix 
of  Mackan,  and  the  assignees  of  Wright  the  bankrupt ;  prayinig 
a  revival  of  the  suit,  and  that  the  assignees  might  state  what 
interest  they  claimed  in  a  moiety  or  any  part  of  the  pereonal 
estate  of  Richard  Glover,  Their  answer  stated,'  that  Edward 
Knight  possessed  himself  in  his  lifetime  of  some  parts  of  the 
personal  estate  of  Richard  Glover,  and  at  sevetal  times  sold  part 
of  the  real  estate;  and  they  set  forth  an  assignment  in  1763  by 
Wright  and  his  wife  to  Rntter  of  a  moiety  of  two  sums  due  to  the 
estate  of  Glover,  and  of  their  moiety  in  the  residue  of  the  per^ 
sonal  estate,  which  assignment  formed  the  subject  of  the  cause 
of  Wriglit  v.  Rutter  {x)\  they  also  stated  the  answer  of  Butter, 
admitting  the  want  of  consideration.  The  answer  then  suggested 
that  the  assignment  did  not  vest  the  residue  in  Knight;  but 
that,  upon  his  death,  being  a  chose  in  action  of  his  wife  not 
reduced  into  possession  in  his  lifetime,  it  survived  to  her;  and 
they  submitted  that  the  bankrupt  in  her  right  became  entitled  to 
it.  The  answer  further  stated  the  decree  of  the  Master  of  the 
Rolls  in  the  case  of  Wright  y.  Rutter;  namely,  tLat  the  plaintiff 
Olive  should  elect  to  take  under  the  will  of  Edward  Knight,  or 
the  moiety  of  the  personal  estate  of  Glover:  that  Wright  was,  at 
the  time  of  the  decree,  insolvent,  and  had  committed  an  act  of 
bankruptcy:  that  the  person  concerned  for  Wright  and  wife, 
knowing  that  the  personal  estate  of  Glover  would,  if  recovered. 


(ar)  2  Ves.  jiui.  673. 
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be  liable  to  the   debts  of  Wright^  and  that  the  benefit  OUve  General  doe. 
took  under  her  late  husband's  will  was  for  her  separate  use^  tr^cd!^*^ 

elected,  therefore,  to  take  under  the  will,  and  that  the  Master  of 

the  Rolls  consequently  dismissed  the  bilL     They  fhrthei^*  stated^ 

that  they  believed  the  bond  of  K  Knight  did  not  appear  in  the 

cause,  and  therefore  claimed  a  moie^  of  the  personal  estate  of 

Ghver  under  the  bankruptcy.     But  Lord  Laugkbarmiffk  smd  the- 

bond  only  constituted  the  wife  a  creditor  upon  the  estate  of  her 

husband ;  and  as  she  was  also  devisee,  she  must  elect    That  the 

bond  did  not  make  it  less  a  case  of  election,  and,  with  respect  ta 

that,  she  must  judge  for  herself  whether  she  would  take  what 

was  given,   or  claim  against  the  wilL     His  Lordship  said,  he 

did  not  see  how  the  assignees  could  fight  on  behalf  of  the  wife 

against  her  wilL     As  to  E.  Kmghfs  not  having  possession,  this 

property,  coming  firom  Glavery  was  so  entangled  in  suits,  that  it 

was  impossible  for  him  to  get  at  iu    They  agreed  it  should  be 

the  husband's ;  and  they  suffered  a  recovery  of  the  real  estate 

which  they  could  get     Then  they  contrived  this  deed  (meaning 

the  assignment  of  1783),  which  they  thought  would  give  him  the 

personal  property ;  and  he  relied  upon  that;  and,  observing  that 

he  saw  the  intention  of  the  wife  to  give  it  to  her  husband,  his 

Lordship  determined  the  election  valid,  and  the  decree  gave 

directions  for  taking  the  accounts. 

The  next  case  is  Blount  v.  Bestland  (y).  There  Sarah  Brewm 
bequeathed  to  Ann  Simpson^  the  wife  of  TTiamas  Simpsany  6002L 
to  be  paid  within  twelve  months  after  the  testatrix's  decease ; 
and  she  appointed  S.  Bestland  executrix.  The  testatrix  died  in 
1790.  Above  a  year  after  her  death,  Thomas  Simpson  died, 
having  by  his  will  disposed  of-the  legacy  of  600Z,  to  his  wife  for 
life,  and  after  her  death  to  bis  children,  and  having  given  to  her 
another  inconsiderable  benefit.  His  widow,  having  two  children, 
by  him,  married  WHUam  Blount  The  bill  was  filed  by  Blount 
and  his  wife,  claiming  the  legacy,  against  the  testatrix  of  Sarah 
Brewin,  the  executor  of  TTiomas  Simpson^  and  the  two  infant 
children.  One  of  the  questions  was,  whether  Mrs.  Blount  ought 
not  to  elect  between  the  600/.  and  the  other  benefit  given  her  by 
the  will  of  her  late  husband  ?  The  600Z.  was  out  upon  a  mort- 
gage, which  was  vested  in  S.  Bestland  #  and  Lord  Loughborough^ 
C,  directed  S.  Bestland  to  call  in  the  money,  and  declared  that 
the  plaintiff  Ann  Blount  was  entitled  to  the  same;  and  that  the 


(y)  5  Vca.  515  ;  see  also  F^oU  v.      Thellussoti  v.  Woodford^  13  Ves.  209. 
Lord  SotnerSf  supra,  p.  1085,  also 
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Of  the  requi- 
sites essential 
to  electioo. 


interest  due  at  the  time  of  her  marriage  with  the  other  plaintiff 
shoald  be  added  to  the  principal;  and  that  she  was  not  entitled 
to  any  benefit  under  the  will  of  Thomas  Smpsan,  as  she  elected 
to  take  against  the  will. 

The  preceding  cases  are  abundantly  sufficient  to  establish  and 
illustrate  the  equitable  doctrine  of  election;  the  more  recent 
cases  will  be  cited  in  the  following  sections  of  the  present 
chapter. 

We  close  this  section  with  observing,  that  a  devisee  is  not 
precluded  firom  enjoying  a  derivative  interest  incidental  to  an 
estate  taken  in  opposition  to  the  will;  so  that  the  husband  of  a 
tenant  in  tail^  who  elects  against  the  will,  may  take  benefits  given 
him  by  the  will,  and  yet  enjoy  the  estate  by  courtesy  incident  to 
the  estate  tail  retained  by  his  wife  (z)» 

We  proceed  to  consider  the  doctrine  of  election  more  in 
detail. 

Sect.  II.  The  requisites  essential  to  election. 

In  order  to  impose  upon  a  party  claiming  under  a  will  tbb 
obligation  of  making  election,  the  intention  of  the  testator  must 
be  expressed,  or  clearly  implied  in  the  will  itself  in  two  respects; 
^rst,  to  dispose  of  that  which  is  not  his  own;  and  secondly,  that 
the  person  taking  the  benefit  under  the  will  should  take  under 
the  condition  of  giving  effect  thereto;  or,  in  other  words,  that 
the  person  taking  should  relinquish  any  inconsistent  right;  for, 
if  such  intention  be  not  clear,  the  person  taking  the  benefit 
under  the  will,  will  not  be  obliged  to  make  election  between  that 
benefit  and  his  own  independent  right 

IMmdJacie  it  is  not  to  be  supposed  that  a  testator  disposes 
of  that  which  is  not  his  own ;  his  intention,  therefore,  so  to  do, 
must  appear  by  demonstration  plain,  by  necessary  implication, 
involving  the  utter  improbability  that  he  could  have  meant 
otherwise  (a). 

It  rests  upon  those  contending  for  a  case  of  election,  to  shew 
that  there  is  such  manifest  plain  demonstration;  and  evidence, 
dehors  the  will,  will  not  be  admitted  to  prove  or  disprove  such 
intention,  though  it  should  seem  that  it  will  be  admitted  to  shew 
the  state  and  circumstances  of  the  property  (i). 


(2)  Ladj  Cavan  v.  PuUeney^  2 
Yes.  jun.  ^44 ;  3  lb.  384 ;  see  also 
Brodie  v.  Barry,  2  Vcs.  k  Bea.  134. 


(a)  6  Dow.  P.  C.  179. 
lb),Judd  y,Phitt,  13  Ves.  174; 
coofirmcd  upon  appeal,  15  lb.  390. 
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Before  the  parties  under  obligation  to  elect  can  be  corapelled     Reqnisitei. 
to  perform  the  obligation,  it  is  further  requisite,  that  all  necessary 
accounts  shall  have  been  taken,  and  the  amount  of  what  they  are 
entitled  to  under  the  will  settled  and  ascertained. 

The  last  requiate,  and  which  relates  to  the  validity  of  the 
election  when  made,  is,  that  the  party  electing  should  be  cognizant 
of  his  rights. 

The  subject  of  the  present  section  will  be  discussed  in  the 
following  order: 

1st  Requisite,  that  the  intention  to  pass  the  property  be  clear; 
and  herein  of  parol  evidence. 

2nd.  Requisite,  a  clear  intention  that  the  party  taking  shoukk 
take  under  the  condition  to  elect 

3rd.  Requisite,  that  the  property  be  ascertained. 

4th.  Requisite,  that  the  party  electing  be  cognizant  of  his 
rights. 

^  Fir^  The  intention  to'  dispose  of  the  property   must  be  i.  The  test*- 
clear  lc\    The  reader  cannot  have  fiuled  to  observe,  in  all  the  ^.  nitention 

.     .  to  dispose  of 

cases  before  stated,  that  it  formed  the  important  preliminary  to  the  property 
the  introduction  of  the  doctrine  in  question.  The  various  judg-  ™**  ^  *'*''• 
ments,  when  perused  at  length,  will  discover  a  uniform  anxiety 
in  the  Court  to  discover  the  testator's  intention  to  dispose  of 
property  which  did  not  belong  to  him;  and  his  misconception 
of  his  interest  in,  and  power  over,  that  property,  was  no  bar  to 
the  introduction  of  the  doctrine,  but,  on  the  contiary,  afforded 
evidence  of  his  intention. 

The  case  of  Stratton  v.  Bested)  is  a  further  illustration  of  the 
doctrine.  Thd!re  John  Lights  in  the  year  1764,  suffered  a  recovery 
of  the  entirety  of  the  manor  of  i?.,  though  he  was  in  feet  only 
entitled  to  a  part  of  it  By  his  will,  made  subsequently^  he 
devised  in  general  terms  all  hb  real  and  personal  estate  to  trus^ 
tees,  &c.  Evidence  was  produced,  which  proved  that  the  testator 
supposed  himself  entitled  to  the  whole  manor:  and  the  question 
was,  whether  as  the  testator  supposed  himself  entitled  to  the 
whole  manor,  it  was  sufficient  to  put  the  legatees  to  their  election. 
Lord  Chancellor  Thurhw  said,  *'  I  think  the  testator  did,  at  the 
tiine  of  suffering  the  recovery,  consider  himself  as  having  a  power 
to  dispose  of  the  whole  estate ;  but  can  I  construe  it  so,  unless 

(e)  See  ThOkumm  v.  Woodford^         (d)  1  Yes.  jun.  285. 
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there  be  something  in  the  mil  to  shew  it  ?  Suppose  fFhiU-Bcre 
and  Black-acrey  and  that  the  testator  has  a  disposing  power  over 
the  one,  and  not  over  the  other^  can  the  Court  admit  evidence 
dehors  the  will  to  shew  the  testator's  conceit  about  it  ?  I  admit 
that  yoa  have  proved,  that  in  1764,  when  the  recovery  was  suf-* 
feredy  he  took  himself  to  be  master  of  the  whole ;  I  have  no 
doubt,  but  that  if  he  had  been  asked  when  he  made  his  will, 
whether  he  did  not  mean  the  whole,  he  would  have  answered, 
yes;  and  if  desired  to  put  in  a  description  of  it,  he  would  have 
done  so.  That  I  believe  upon  the  evidence  you  have  brought; 
but  to  do  this,  I  must  say  that  evidence  dehors  the  will  of  the 
testator's  opinion  at  an  time  may  be  produced;  and  I  do  not 
think  that  is  the  law  of  the  Court  upon  this  subject.  All  the 
argument  in  Noys  v.  Mardaunt  (a),  and  the  whole  suite  of  cases, 
have  turned  upon  the  expressions  of  the  wilL  If  I  were  to  receive 
evidence  of  the  testator's  fiuncy,  it  would  introduce  a  very  despe- 
rate nile  of  property  in  this  Court" 

In  the  case  of  Blammart  v.  Player  (f)y  an  instance  will  be 
found  wherein  the  heir  was  not  put  to  his  election,  because  t]^ 
intention  to  dispose  of  the  estate  in  question  was  not  apparent  in 
the  will. 

In  DummerY.  Pitcher  {g\  a  husband,  before  making  his  will, 
transferred  two  sums  of  four  per  cent,  and  five  per  cent,  stock,  then 
forming  the  whole  of  his  funded  property,  into  the  joint  names  of 
himself  and  his  wife.  By  his  will,  he  gave  the  rents  of  his  lease- 
hold houses,  and  the  interest  of  all  his  funded  property,  or  estate 
of  whatsoever  kind,  upon  trust  for  his  wife  for  life,  and  after  her 
decease  upon  trust  to  pay  divers  legacies  of  four  per  cent  stock, 
the  aggr^ate  amount  of  which  fell  short  by  50^  only  of  the 
amount  of  stock  of  that  description  so  formerly  transferred  by 
him.  He  aftierwards  made  some  further  purchases  of  five  per 
cent,  stock,  taking  the  transfers  in  the  joint  names  of  himself  and 
his  wife ;  and  died  in  her  lifetime,  leaving  no  funded  property, 
except  the  four  per  cents,  and  five  per  cents,  before  mentioned, 
exclusive  of  which,  his  assets  were  wholly  insufiicient  to  pay  his 
legacies :  Sir  £.  Shadwell,  V.  C,  decided,  first,  that  all  the  sums 
of  stock,  then  standing  in  the  joint  names  of  the  husband  and 
wife,  and  whether  transferred  before  or  after  the  date  of  his  will. 


(«)  Suproy  p.  1567. 

(/)  2  Sim.  &  Stu.  597 ;  see  also 
Attorney  General  v.  Lord  Lonsdale^ 
1  Sim.  105 ;  Johnson  v.  Telford^  1 


Rasa.  &  M.  244. 

(g)  6  Sim.  35;  confirmed  2  Myl. 
&  K.  262 ;  see  also  Dixon  v.  Samson^ 
2  Yo.  &  Coll.  (E.),  566. 
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became^bysurvivorship,  the  absolate  property  of  the  wife;  secondly.     Requisites, 
that  the  will  did  not  purport  to  dispose  of  the  stock  in  terms  iiiiention  to 


sufficiently  distinct  and  explicit  to  put  the  wife  to  her  election*     dispose  of  the 

In  the  subsequent  case  of  Coates  v.  Stevenx  (h),  the  wife  was  P"^P®^' 
put  to  her  election,  between  stocks  which  became  her  absolute 
property  by  survivorship,  and  the  benefits  given  by  her  husband's 
will.  The  intention  to  give  the  stock  was  clear.  The  testator 
specifically  describing  it,  as  his  property  then  standing  in  the 
joint  names  of  himself  and  his  wife. 

In  the  case  of  StraUon  v.  Best  (AA),  the  reader  will  see  that  Lord 
TTiurhw  distinctly  rejected  the  admission  of  parol  evidence  of 
the  testator's  intention;  observing,  that  he  did  not  think  it  the 
law  of  the  Court  to  admit  it;  but  the  rule  of  the  Court,  if  such 
as  Lord  TTitirlow  conceived  it,  has  been  relaxed*  In  PuUeney 
V.  Lord  Darlington  (t),  the  testator  had  upwards  of  20,000/.  in 
his  hands,  for  which  he  was  debtor  to  the  trusts  of  the  settle^ 
ment.  That  sum  was  primd  facie  real  estate  in  his  hands.  He 
was  tenant  for  life,  and  all  the  real  uses  of  a  strict  settlement 
attached  upon  it.  His-  steward  put  down  upon  paper  that  this 
sum  of  20,000^  was  ^lart  of  his  estate ;  and  this  paper  was  admit- 
ted as  evidence  to  prove  that  the  testator  intended  to  comprise 
in  the  will  this  sum,  of  which  he  supposed  himself  owner.  Lord 
C.  Justice  De  Gray^  in  a  note  of  his  judgment  given  by  Lord 
ji hanky,  M.  R.  (j),  said,  '^The  intention  appears  firom  circum- 
stances sufficient  to  make  an  impression  upon  my  mind,  and 
confirming  the  opinion  I  had  formed,  not  to  throw  entirely  out 
of  the  case  this  settlement  by  a  great  family.  A  roan  may  give 
by  a  mean,  and  indirectly,  what  is  rfot  his  own,  either  by  express 
condition,  or  equity  arising  upon  an  implied  condition ;  the  two 
modes  are  quite  diflerent,  and  were  too  much  blended  in  the 
argument'' 

Lord  Eldon,  in  Pole  v.  Lord  Somers  (A),  disapproved  of  the 
admission  of  such  evidence;  and  again,  in  Bruce  v.  Denison  (/),  Parol  evidence, 
said,  the  difficulty  he  felt  as  to  the  case  of  PuUeney  v.  Darlington 
was,  upon  what  principle  Lord  Chief  Justice  De  Gray  suffered 
the  circumstances  to  make  an  impression  upon  his  mind. 
~'"   ■  1 1 1    1 1     II      II  I    ■  ■ 

(A)  1  Yo.  k  Ck>lL  (£.),  66.  Samert^  6  lb.  909 ;  Drwce  v.  Deni- 

(AA)1  ye8.jun.285,«iipra,p.l583.  «on,  lb.  38^ ;  7  Bro.  P.  C.  Toml. 

(0  Reported  in  1  Bro.  C.  C.  222,  ed.  530. 

but  not  upon  this  point,  but  referred  (j)  In  HincheUffe  v.  Hinchdiffe^ 

to  in  Lady  Caoan  v.  PyUeney^  2  Yes.  3  Yes.  580. 

jun.  544 ;    lb.  384 ;   Hinehdiffe  v.  (A)  6  Yes.  309. 

HincheUffe,  lb.  516;   Pole  v.  Lord  (Q  Next  stated. 
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In  Druce  v.  Denisany  next  stated.  Lord  Eldan,  observing^  that 
he  did  not  understand  the  dicta  in  PuUeney  ▼•  Lord  DarUngtan^ 
and  HinchcVffe  v.  HinchcUffe^  that  in  cases  of  election  evidence 
was  admissible,  but  not  to  explain  the  will,  says,  '<  If  they  mean 
that  it  is  admissible  only  to  explain  the  subjects  of  bequests 
ambiguously  described,  and  then  not  to  explain  the  will,  but  to 
make  you  imderstand  what  subjects  the  testator  meant  to  de- 
scribe, which  upon  the  &ce  of  the  will  you  cannot  understand, 
that  is  intelligible ;  but  if  they  mean,  that  it  is  admissible  to 
prove  what  the  testator  meant  by  the  words,  '*  my  personal 
estate"  (m),  and  that  he  meant  a  great  deal  more  than  those  words 
would  carry  by  their  natural  or  legal  import,  and  if  a  case  of 
election  is  raised  upon  that,  in  fact  and  substance  evidence  is 
admitted  to  raise  a  case  of  election  thereby  explaining  the  wilL" 

It  is  impossible  not  to  see  the  force  of  die  above  observation; 
and,  with  reference  to  the  rules  of  the  Court  upon  the  admissicm 
of  parol  evidence  in  cases  of  wills,  diflScult  not  to  come  to  the 
conclusion  that  PuUeney  v.  Lord  DarUngton  infringes  upon  those 
rules. 

In  the  case  of  Druce  v.  Detdson  (n),  in  which  the  preceding 
observation  occurs,  Samuel  Derdson,  reciting  in  his  will  that  by 
settlement  previous  to  his  marriage  with  Lucy  Denisan,  4,000£ 
four  per  cents,  and  3,000/.  India  annuities  were  settled,  so  that 
Lucy,  in  the  event  of  surviving  him,  would  be  entitled  to  the 
whole,  and  that  he  had  covenanted  to  secure  to  her  the  further 
sum  of  1601  per  annum  for  life,  out  of  such  other  real  and  per- 
sonal estate  as  he  should  die  possessed  of,  confirmed  the  settle- 
ment, except  as  to  that  covenant;  in  lieu  of  which  he  directed 
his  executors  to  purchase  10,000/.  three  per  cents.,  upon  trust 
for  his  wife  for  life,  with  remainders  over  after  her  death  to  his 
niece  Mary  Gason  and  her  children.  The  testator  also  gave  his 
wife  a  house  and  furniture  for  life,  a  legacy  of  200L,  and  some 
specific  articles.  After  several  specific  devises  and  bequests,  he 
directed  an  estate  to  be  sold,  and  the  purchase  money,  with  the 
residue  of  his  real  and  personal  estate,  to  be  converted  into 
money,  upon  trust,  as  to  the  interest  and  dividends  of  one  moiety, 
for  his  widow  for  life,  and  after  her  death,  as  to  the  principal  for 
Samuel  Price  Denison;  and  the  other  moiety  he  gave  to  Mary 
Ga^on  for  life,  and  after  her  death,  the  principal  to  her  children. 
By  an  unattested  codicil,  the  testator  revoked  the  bequests  in  his 


(m)   The  worda  in   question,   in 
Drvee  v.  Deniion, 


(n)  6  Yes.  385. 
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will  made  in  favour  of  Samuel  Price  Derdson,  and  his  tiext  of  kin     Hcqtiisites. 
(the  widow  being  excluded  in  case  of  his  intestacy  by  the  settle-  liiteution  to 
itient)  claimed  the  moiety  of  the  personal  estate,  of  which  the  dispose  of  the 

.   •  . '  «  property. 

bequest  was  revoked  by  the  codicil,  as  ntidisposed  of*  One  of 
the  questions  was,  of  what  particulars  the  personal  estate  con-* 
sisted ;  the  next  of  kin  insisting  that  not  only  the  testator  s  own 
property,  but  also  that  to  which  his  wife,  at  the  time  of  hef 
marriage,  or  during  its  continuance,  was  entitled,  must  be  con- 
sidered as  belonging  to  him.  It  did  not  appear  that  anything 
came  to  the  wife  after  her  marriage,  but  at  the  time  of  her  mar^ 
riage  she  was  entitled,  as  residuary  legatee  of  her  iaunt  Lucy 
ffamnumdy  to  two  mortgages,  and  .several  leasehold  houses,  and  a 
moiety  of  a  contingent .  legacy  of  2,000i  of  Old  .South  Sea 
annuities,  expectant  upon  the  death  of  Martha  Jffammond  with- 
out issue.  The  next  of  kin  contended,  that  this  property  must 
be  considered  as  the  testator's;  ^^f,  upon  the  ground  that  he 
was  a  purchaser  by  the  settlement  of  what  his  wife  was  entitled 
to  at  the  marriage;  secandly,  that  he  did  sufficient  to  reduce  it 
into  possession;  and  thirdly ^  that  he  considered  this  property 
ai  his  own,  and  therefore  she  must  elect  Upon  the  second 
ground  it  appeared  by  the  report  that  the  testator  and  his  wife, 
before  their  marriage,  as  joint  executors  of  Lucy  Hammond^ 
executed  a  bond  to  Martha  Hammtmd  for  the  payment  of  her 
legacy  of  2,000£  under  that  will,  and  took  from  her  a  release ; 
and  diat  he,  in  his  books  of  account  of  the  executorship,  charged 
Lucy  Hammond*^  estate  with  payment  of  the  stamp,  and  stated 
the  funds  remaining,  subject  to  the  tnists  of  her  will,  to  be  the 
2,600iL  mortgage  by  Lystet^  subject  to  Martha  Hammond^  legacy 
of  2,000i ;  that  he  received  the  rents  of  the  houses ;  accounted 
for  the  same  to  the  mortgagors,  after  deducting  the  interest,  out 
of  which  he  paid  the  interest  of  the  bond ;  that  he  also  granted 
leases  of  the  leasehold  property  belonging  to  his  wife ;  in  some 
instances  granting  the  whole  term,  in  others  leaving  a  reversion ; 
as  to  some  granting  actual  leases,  as  to  others,  executing  agree- 
ments only.  As  to  the  third  ground,  the  report  stated,  that  a 
paper  written  by  the  testator  was  found  at  his  death  among  his 
papers,  in  a  box  at  his  chambers,  together  with  his  will,  entitled 
thus:  "  Statement  of  my  property,  26th  November^  1792,  when 
I  made  my  will"  Then  in  this  paper  he  enumerated  his  free^ 
hold,  copyhold,  and  leasehold  estates,  including  those  of  his  wife, 
and  his  bonds,  mortgages,  and  other  securities,  omitting  the  con- 
tingent legacy  only;  and  in  the  last  clause,  he  noticed  the  mort-^ 
gage  belonging  to  his  wife  before  marriage  in  this  manner  r^* 
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Requisites.  *'  Harley  Street  mortgage;  annual  interest  ZOly  prindpal  600/.  :** 
that  mortgage,  with  several  other  securities,  was  classed  under 
this  description,  m.,  *'  General  personal  estate  applicable  to  the 
payment  of  debts  and  legacies."  The  third  ground  being  that, 
upon  which  the  Court  finally  decided  the  cause,  it  became 
necessary  to  determine  the  effect  of  the  paper  writing  to  explain 
the  terms  '^  real  and  personal  estate"  in  the  wilL  Lord  Eldon^ 
on  the  first  point,  was  of  opinion,  that  the  husband  was  not  a 
purchaser;  and,  on  the  second  and  third  points,  his  Lordship, 
towards  the  close  of  his  judgment,  after  commenting  upon  the 
case  of  PuUeney  v.  lA>rd  Darlington  (o)y  and  stating  the  difficulty 
he  felt  upon  that  case,  proceeded  thus:  *^  Then  the  question  is, 
can  I  admit  this  paper  as  evidence?  That  question  arises  in  a 
case  in  which  this  property  was  more  or  less  strictly  the  personal 
estate  of  the  testator,  in  all  the  senses  I  have  represented,  inde- 
pendent of  evidence,  the  testator  having  by  actual  leases  acquired 
out  of  his  wife^s  property  personal  estate  of  his  own;  having  by 
agreements  for  leases  acquired  such  interests  as  those  agreements 
would  give  him ;  having  constituted  himself,  if  he  should  ever 
pay  the  bond  debt,  a  creditor  upon  his  wife's  chose  in  action,  and  in 
that  respect  made  that  his  own;  and,  beyond  those  interests 
acquired  by  his  own  acts,  having  his  wife*s  personal  estate  in  this 
sense  his,  in  right  of  his  wife,  whether  in  such  a  complicated 
situation,  it  is  possible  to  admit  parol  {p)  evidence,  that  by  the 
words  *  my  personal  estate,'  he  meant,  not  only  his  strictly,  but 
also  that  which  in  a  sense  must  be  admitted  to  be  his  personal 
estate;  attending  to  the  fact,  that  a  great  portion  of  this  property 
he  must  be  entitled  to  dispose  of,  because  he  had  made  it  in  a 
strict  sense  his.  If  the  question  were  new,  I  should  doubt  whether, 
in  a  case  so  circumstanced,  it  would  be  a  violation  of  the  rule  to 
admit  evidence;  for  it  is  not  a  contradiction  of  the  will,  but  only 
goes  to  this,  that,  as  he  might  mean  the  words  in  one  sense,  or  the 
other,  he  did  mean  that  property  which  in  both  senses  was  his. 
But  it  is  not  necessary  to  decide  upon  that  ground;  for,  after 
the  case  of  PuUeney  v.  Lord  DarKngUm^  and  what  Lord  Chief 
Justice  De  Gray  (y),  Baron  Eyre  (r),  and  Lord  Jhanley  (*),  have 
said,  whatever  my  own  opinion  might  have  been  prior  to  /\c/- 


(p)  Cited  SYes.  530;  6Ib.  390; 
Bc^.  Lib.  A.  1773,  fo.  710;  1  Bro. 
C.  C.  222 :  7  Bro.  F.  C.  580. 

(jai)  His  Lordship  observed,  in  the 
coarse  of  his  judgment,  that  this 
paper,  though  wriUen^  was  in  a  sense 


parol  evidence. 

(q)  In  PuUen^  v.  DarHngtoHf 
before  cited,  8  Yes.  S90. 

(r)Ib. 

(s)  lb. 
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teney  v.  Lord  Darlington  (and  I  agree  with  Lord  Rosslyriy  that     Requbitcs. 
I  cannot  see  upon  what  principle  the  evidence  was  admitted  in  intention  to 
that  case);  after  all  this  authority,  I  do  not  think  myself  at  dispose  of  the 
liberty  to  reject  this  paper  as  evidence.'*    His  Lordship  decided  ^  ^  ^' 
that  he   was   of  opinion^   that   the   testator  did  bequeath  all 
the  residuary  estate  of  his  wife,  as  his  own  personal  estate ;  and 
accordingly  that  a  case  of  election  was  raised.     His  Lordship, 
in  conclusion,  stated,  that  he  was  the  more  satisfied  with  the 
justice  of  the  decision,  because,  though  he  did  not  think  I^ord 
Chief  Justice  De  Gray  was  correct  in  allowing  circumstances  to 
make*  an  impression  upon  bis  mind,  if  they  never  ought  to  have 
found  their  way  to  his  mind,  this  paper  must  either  be  looked  at 
as  evidence,  or  the  party  ought  to  have  the  opportunity  of  pro- 
pounding it  as  a  testamentary  paper,  to  the  Ecclesiastical  Court, 
which  his  Lordship,  in  a  former  part  of  his  judgment,  thought 
that  Court  would  receive. 

In  Doe  V.  Sir  Jrthur  Chichester  (t),  which  decided  that  where 
lands  at  or  of  any  particular  place  are  devised,  parol  or  extrinsic 
evidence  is  not  admissible,  to  shew  that  the  devisor  included 
under  the  description,  and  intended  to  pass  other  lands  not  at 
that  particular  place,  (a  decision  very  nearly  affecting  the  subject 
in  discussion),  Lord  JEldon  makes  the  following  observations:  f 
"  With  respect  to  election,  I  decided  the  case  of  Drtice  v.  Dentson, 
and  stated  that  the  subject,  as  to  which  the  election  is  to  be 
made,  must  be  clearly  described  in  the  will  I  there  too  stated 
my  opinion  of  the  decision  of  PuUeney  v.  Lord  DarHnffton,  but 
with  that  case  and  the  other  authorities  before  me,  I  thought  it 
right  to  decide  as  I  did,  subject  to  any  review,  in  case  it  should 
be  deemed  fit  to  attempt  to  shake  these  authorities,  unless  the 
parties  felt  that  there  was  some  weight* in  another  observation, 
that  the  paper  there  in  dispute  was  of  such  a  testamentary  species 
that  it  would  be  received  in  the  proper  Court  as  part  of  the  mti; 
and,  if  so,  there  would  be  an  end  of  all  question.  The  parties 
seem  to  have  thought  that  there  was  some  weight  in  this  last 
observation,  and  the  matter  was  no  more  heard  of.  But  as  to 
the  decision  of  Lord  TTiurlow,  speaking  with  the  utmost  defer- 
ence^ I  doubted  its  soundness ;  and  I  have  Lord  Loughborough 
vrith  me:  and  as  to  the  case  of  Lord  Kenyon^  the  name  of 
which,  I  think,  was  Andrews  v.  Lemcn,  where  a  testator  be- 
queathed all  his  personal  property  (he  having  personal  property 


(0  4  Dow.  P.  C.  65,  78,  89 ;  and      and  Hiscocks  t.  Hiseocks^  6  Mee.  & 
see  MUler  v.  Trovers,  8  Bing.  244 ;      Wei.  863. 
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of  his  own,  and  also  personal  property  not  strictly  his  own,  hot 
which  he  had  power  to  dispose  of  by  deed  or  will)  for  purposes 
for  which  his  own  was  insufficient,  Lord  Kenyan  sent  it  to  the 
Master,  to  inquire,  whether  by  personal  property  he  meant  his 
own  strictly,  or  intended  to  include  both.  But  when  the  efidence 
was  taken,  he  was  so  much  struck  with  his  own  dedsion,  that 
he  saidf  '*  though  the  evidence  has  been  taken,  I  shall  not  admit 
one  word  of  it;  it  being  necessary  for  the  general  interest  of 
mankind,  that  persons  shouldj  in  their  wills,  state  clearly  what 
they  mean." 

The  rule,  therefore,  that  parol  evidence,  though  not  admissible 
to  explain  the  testator^a  meaning,  may  be  admitted  to  explain 
the  circumstances  and  state  of  the  property,  as  acknowledged  in 
the  case  of  Judd  v.  PraM  (tc),  seems  to  have  been  broken  in  upon 
by  the  preceding  case  of  PuUeney  v*  Lord  DarUngtonf  followed 
by  Druce  v*  Denisan ;  but  it  may  be  doubted,  whether,  if  the 
point  should  be  brought  before  a  higher  tribunal,  those  cases 
would  not  be  overruled* 

Indeed  in  the  recent  case  of  CJenunUon  y.  GanAf(v),  it  was 
decided  that  such  evidence  was  inadmissible  to  raise  the  question 
of  election* 

In  that  case  it  was  tendered  for  the  purpose  of  shewing  that 
the  testatrix  bequeathed  property,  as  her  own,  which  did  not 
belong  to  her,  and  that  she  intended  to  leave  a  consid^^le 
residue  for  charitable  purposes,  which,  by  reason  of  the  alleged 
mistake,  turned  out  to  be  much  less  than  she  intended.  Lord 
Langdaki  M.  IL,  considered  the  intention  to  dispose  clearly 
expressed ;  that  there  was  no  ambiguity  in  the  expressions  em* 
ployed,  and  that  the  extrinsic  evidence,  being  tendered  ibr  the 
purpose  of  contradicting  the  intention,  could  not  be  received* 
His  Lordship  in  the  course  of  his  judgment  observed,  that 
extrinsic  evidence  was  not  to  be  resorted  to,  except  for  the 
purpose  of  proving  fiicts,  which  make  intelligible  something  in 
the  will,  which,  without  the  aid  of  such  evidence,  could  not  be 
understood* 


2.  Intention  2.  We  proceed  with   the  next  requisite^  (namely),  a  clear 

thftt\be  ^^  rt^'  intention  that  the  person  taking  a  benefit  under  the  will  shonld 

taking  the  be-  be  put  to  his  election. 

"^^^  ^  This  appears  from  the  case  oi  Read  v.  Crop  {w\    There  WU- 

elect  Jiam  Balchen  devised  all  his  freehold  and  copyhold  estates,  situate 


(«)  13  Ves.  174. 


(t7)  1  Keen,  309. 


(w)  1  Bn>.  C.  C.  49S. 
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at  RoydoHy  Thorley^  Eppingy  and  WUhaniy  in  the  counties  of  Requisites. 
Euex  and  HertSy  (which  copyholds  he  had  surrendered  to  the  intention  thaT 
use  of  his  will))  and  all  other  his  freehold  and  copyhold  estates,  ^  '?P^ 
to  Crop  and  Tapp^  in  trust  for  his  wife  for  life ;  and  after  her 
decease,  to  sell  and  diyide  the  produce  among  his  children,  in 
manner  therein  directed.  The  testator,  at  the  time  of  his  death, 
was  seised  in  fee  of  a  copyhold  estate  at  WUham,  and  also  of  a 
moiety  of  an  estate  at  Thorley :  his  wife  being  entitled  to  the 
other  moiety  in  her  own  right  She  was  also  seised  in  fee  of 
two  copyhold  estates  in  Roydon  and  Eppingy  in  which  places 
the  testator  had  no  property ;  and  he  had  no  other  real  estates. 
Upon  the  question,  whether  the  wife  should  elect,  it  was  con- 
tended, on  the  one  side,  that  the  testator  haying  taken  upon 
himself  to  devise  his  wife's  estate,  although  such  disposition 
could  not  be  maintained  against  her,  yet  if  she  disputed  it,  she 
must  forfeit  every  devise  in  the  will  in  her  favour;  and  must 
therefore  elect  to  abide  entirely  by  the  will,  or  take  nothing  by 
it  On  the  other  hand,  it  was  contended,  that  it  did  not  appear 
the  testator  meant  to  devise  his  wife's  estate ;  and  that,  although 
he  had  surrendered  his  own  estate,  and  knew  that  was  necessary 
to  its  passing ;  yet  he  had  not  attempted  to  surrender  the  other 
estates ;  and,  therefore,  certainly  had  no  intention  of  devising 
them.  He  had  not  recollected,  at  the  time  of  making  his  will^ 
the  respective  rights  to  the  different  estates  of  which  he  was  in 
possession ;  and,  therefore,  had  words  of  sufficient  extent  to  pass 
all;  and  Lord  Thurhwy  C,  decided,  that  it  was  not  a  case  of 
election  against  the  wife,  observing,  <<In  Thorley  the  testator  had 
a  moiety  of  the  estate,  together  with  his  wife ;  he  did  not  intend 
to  devise  her  moiety,  ibr  he  describes  what  he  meant  to  devise 
by  the  words,  *  his  estate,  which  he  had  surrendered.'  He  had 
not  surrendered  any  of  his  wife's  estates,  so  that  they  could  not 
pass  by  the  devise.  The  words  are  too  loose  to  raise  the  con- 
struction contended  for.  It  is  not  like  any  of  the  cases  which 
I  remember  of  election"  (x). 

3.  The  third  requisite  that  must  concur,  before  a  legatee  can  3.  ilie  aroouBt 
be  obliged  to  make  election,  is,  that  all  the  necessary  accounts  of  the  propeity 
should  be  taken,  and  the  amount  of  what  he  is  entided  to  under  taioed. 
the  will  setded  and  ascertained. 


(x)  See  the  judgment  stated  from      257 ;  Freke  v.  Barringtany  3  Bro.  C. 
Mr.  Gox*8  MSS. ;   1  Swanst.  402  ;      C.  274. 
see  also  Bough  ▼.  Read,  1  Ves.  jim. 
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Beqaisites.         Thus,  in  Newman  v.  Newman  (y),  upon  an  appeal  from  the 

Amoontof       Rolls,   it  appeared  that  an  estate   had  been  setded,  upon  the 

property  must   marriaiie  of  the  late  Mr.  Newman  with  the  appellant,  his  widow, 

on  the  husband  for  life;  remainder  to  the  wife  for  life;  remainder 

to  the  issue  of  the  marriage ;  remainder  to  the  wife  in  fee ;  and 

that  a  bond  was  given  to  secure  30iL  a  year  to  the  wife,  in  case 

she  survived  him,  as  a  further  provision.     That  the  husband  bj 

,  his  will  devised  another  real  estate  to  the  wife  for  life,  remainder 

•  to  the  issue ;  but,  if  there  should  be  none,  then  to  the  wife  in 

fee,  in  bar  of  her  other  claims;  and  he  gave  to  her  the  residue 

of  his  personal  estate,  after  some  specific  and  general  legacies,  in 

the  same  manner,  and  made  her  executrix ;  but  the  will  was  not 

attested  to  pass  real  estate.     The  question  was,  whether  the 

widow  should  take  the  personal  estate,  together  with  her  other 

claims;  or  was  to  elect  between  them,  although  the  real  estate 

could  not  pass  by  the  will:   and  Sir    Thomas  SeweUy  M.  R., 

decreed,  that  she  ought  to  elect;  but  he  postponed  the  election, 

till  an  account  should  be  taken  of  the  personal  estate ;  and  the 

decree  was  affirmed  by  Lord  Thurhwy  C. 

In  Chalmers  v.  StarU  (yy),  the  widow  was  put  to  her  election 
between  her  dower  and  interests  under  the  will;  and  Sir  WUUam 
Grant,  M.  B.,  said,  that  it  was  a  case  of  election ;  but  before  she 
could  be  compelled  to  elect,  she  was  entided  to  know  what  she 
had  a  right  to  under  the  will. 

The  parties  compellable  to  elect  may  file  their  bill  to  have  all 
such  necessary  accounts  taken  (z). 

4.  A  know-  4.  The  last  requisite  essential  to  election,  and  which  relates  to 

in  the  party       its  validity  when  made,  is  a  knowledge  of  right  in  the  party 
electing.  electing. 

So  that,  if  legatees  make  their  election,  or  receive  for  a  length 
of  time  the  provisions  of  the  will,  without  knowing  their  ri^ts, 
and  the  circumstances  of  the  testator,  they  will  not  be  bound  by 
such  election  or  receipt;  this  corresponds  with  the  rule  of  the 
Court  of  Chancery  in  cases  of  dower. 

Thus,  in  Pusey  v.  Desbouvrie  (a),  Sir  Edward  Desbaume,  a 
freeman  of  London,  possessed  of  a  very  considerable  peraonal 
estate,  compounded  with  his  wife  for  her  customary  part     He 


(y)  1  Bro.  C.  C.  186;  also  Boyn-  sect,  in..,  sub-sect.  4. 
tan  V.  Boynton,  lb.  444 ;  also  Hender         (z)  Buttricke  ▼.  Brodhurtty  3  Bro. 

V.  Ro9e^  3  P.  Wms.  125,  notes ;  and  C.  C.  88 ;  1  Ves.  jun.  171 ;  Pusejf  t. 

Whistler  v.  Webster,  supra,  p.  1577.  Desbouorie,  next  case. 

(yy)  2  Yes.  and  Bea.  225,  wfro^         (a)  3  P.  Wms.  315,  and  notes. 
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had  a  son,  the  defendant,  to  whom  be  had  given  very  large  sums  Reqauhet. 
of  money  to  enable  him  to  trade>  and  a  daughter.  By  his  will  a  knowledge 
he  gave  his  daughter  10,000£  upon  condition  that  she  released  !jj5  ^1^^^^?. 
her  orphanage  part,  together  with  all  her  right  to  his  personal 
estate  by  the  custom  of  London  or  otherwise;  and  made  his  son 
executor.  After  the  testator's  death,  it  was  i^reed  between  the 
son  toad  daughter,  that  she  should  take  the  legacy  of  lO^OOOZ. 
upon  the  terms  of  the  will ;  and  a  release  was  accordingly  pre- 
pared. Before  she  executed  it,  her  brother  in  the  presence  of 
Aeir  uncle,  informed  her»  that  she  had  an  election  to  have  an 
account  of  her  father's  personal  estate,  and  to  claim  her  orphan- 
age part;  but  she -declared^  she  would  accept  the  legacy  left  her 
by  her  father,  observing  it  was  suflScient  for  any  young  woman ; 
she  accordingly  executed  the  release,  being  about  twenty-four 
years  of  age ;  and  her  brother  paid  her  the  l^acy  ^th  interest 
She  afterwards  married  one  Pusey^  an  attorney,  who  filed  the 
bill  to  set  aside  the  release,  charging  that  the  personal  estate,  of 
which  testator  her  father  died  possessed,  was  much  above 
IOO5OOO2I ;  tlie  daughter*s  share  of  which  by  custom  was  upwards 
of  40,000il ;  that  the  mother,  having  been  compounded  with  for 
her  customary  part,  the  ft^eman's  personal  estate  was  to  be  dis- 
tributed as  if  there  were  no  wife ;  consequently  the  dead  man's 
part  was  one  moiety,  and  the  children's  part  the  other;  and  that 
the  defendant  the  son  had  been  advanced  by  his  father,  at  dif- 
ferent times,  with  several  large  sums  of  money,  the  whole  of 
which  would  amount  to  a  full  advancement  of  the  son,  so  that* 
the  plaintiff  in  right  of  his  wife  was  entitled  to  a  moiety. of  her 
father  the  freeman's  personal  estate.  Lord  TtUbotf  C,  though 
he  saw  no  fraud  in  the  case,  conceived  it  hard,  that  the  sister 
should  suffer  for  herignorance;  and  that  if  the  Court  themselves 
had  not  till  lately  agreed  in  what  proportions  these  customary 
parts  should  go,  the  daughter  might  well  be  ignorant  of  her 
right,  and  ought  not  to  suffer  or  give  others  any  advantage  by 
her  ignorance.  That  though  the  son  had  informed  her  of  her 
right,  either  to  accept  the  legacy  or  orphanage  part,  yet  his 
Lordship  hardly  thought  she  knew  she  had  a  right  to  have  an 
account  taken,  and  first  know  what  her  oiphanage  part  did 
amount  to;  and  then,  and  not  till  then,  she  was  to  make  her 
election ;  for  probably  she  would  not  have  accepted  the  legacy, 
had  she  known  what  the  orphanage  part  amounted  to ;  and  his 
Lordship  postponed  the  hearing  until  the  amount  of  the  father  s 
personal  estate  at  the  date  of  the  will,  and  at  his  death,  and  also 
what  the  advancements  to  the  son  amounted  to.  The  cause  was 
afterwards  compromised. 
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piMty  electing* 


Requisites.  Tn  regard  to  tbe  proportions  of  the  orphanage  part,  when  the 
A  knowledf^e  ^^^^^  ^ad  been  compounded  with  as  to  her  customary  part.  Lord 
^l«»^ii!l;!!lf  TaSwt  obsenred  in  the  last  case  not  only  the  counsel  had  dif- 
fered, but  the  Court  had  varied  in  their  determinations.  It  had 
for  instance,  been  determined,  that  where  the  husband  had 
compounded  with  the  wife  before  the  marriage,  he  was  a  pur* 
chaser  of  her  customary  part,  which  he  was  to  take  as  his  own ; 
but  that  then  a  different  resolution  seemed  to  have  prevailed, 
namely,  that  it  should  in  such  case  be  taken  as  if  there  were  no 
wife;  and,  consequendy,  the  testator  take  pnC'-hal^  and  the 
children  the  other. 

Again,  in  Wake  v.  Wake  (b\  tbe  testator  bequeathed  to  his 
wife  lOOiL  to  be  paid  out  of  his  personal  estate,  within  six  montha 
after  his  death;  and,  after  some  particular  dispositions,  gave  all 
his  estate  and  effects  whatsoever,  subject  to  an  annuity  of  35iL, 
to  his  wife  for  life,  in  trust  for  his  son  by  a  former  wife,  whom  he 
made  residuary  l^atee.  The  widow  received  her  legacy,  and  also 
the  annuity  for  three  years  ;  and  then  brought  the  bill  claiming 
both  the  interest  under  the  will  and  her  dower,  which  was  about 
80^  a  year*  The  trustees  had  let  the  son  into  possession  at 
twenty-one,  according  to  the  directions  of  the  will.  The  Court 
being  of  opinion  that  the  widow  ought  to  elect,  the  question 
was,  whether,  by  receipt  of  tbe  legacy  and  of  the  annui^  for 
three  years,  she  had  not  made  her  election  to  abide  by  the  will. 
But  BuUer,  J.,  for  Lord  Tkurlow,  C,  thought  otherwise,  observing, 
^'  If  the  argument  for  the  defendant  holds,  a  single  payment 
would  have  bound  her:  but  the  point  is,  whether  she  had  full 
knowledge  of  the  circumstances  of  the  testator,  and  of  her  own 
rights.  I  think  there  was  a  case  before  me,  about  two  years 
ago,  at  LincoMs  Inn  SaU^  which  went  much  beyond  this.  If 
she  bad  acted  with  full  knowledge,  she  should  not  afterwards 
deny  it,  but  after  three  ycArs  only,  I  cannot  say  she  is  not 
entidedf  The  legacy  of  100^  and  what  she  had  received  from 
the  annuity  must  be  accounted  for." 

If  tbe  questipn  of  election  be  doubtful,  it  may  be  sent  to  a  jury 
to  determine  the  fact  (c). 

It  was  stated  arguendo  by  Sir  Edward^  then  Mr.  Sugden^  in 


(6)  1  Yes.  jui|,  885  \  also  SwnbM  Morgan  v.  Edwarde,  M*ClelL  Ezcfa. 

T.  Rumbpld^  it^rft  i  Kidney  v.  Cauii*  R.  541 ;  M*C1.  &  Yo.  258 ;  confirmed 

ntaker,  12  Yes.  136 ;  and  see  IHUan  D.  P.  Dow  &  CI.  104. 

V.  Parker,  1  Swanst,  381 ;  1  Jacob.  (c)  RaundeQ  v.  Currer,  2-  Bro.  C. 

505 ;  aff.  D.  P.  1  CI.  &  Fin.  303 ;  C.  73 ;  1  gwanst.  388,  note, 
and  see  Edwardi  v.  Morgan,  and 
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jtsiky  Y.  MiUes  and  otiier9(d),  that  Lord  Hardwitkei  C^had  AppUeatioa  of 
decided  that  a  peison  might  elect  hy  parol;  and  that  he,  ISr  e'^*""" 
EduHod  Suffden,  had  a  manuscript  note  of  the  case. 

Sect.  III.  Applicatum  of  the  docfrine  of  election — 
And, 

1.  Firsts  to  the  heir  at  Common  Law.  i.  To  the  heir 

It  appears  to  be  settled,  that  where  the  will,  made  before  the  «*<*»™>»^''* 
first  of  January y  1838,  is  invalid,  as  a  disposition  of  real  estate, 
not  being  duly  executed  in  the  presence  of  and  attested  by  three 
or  more  credible  witnesses  according  to  the  Statute  of  Frauds  (dd), 
so  that  the  lands  descend  to  the  heir-at-law,  he  will  not  be  obliged 
to  elect  between  his  right  as  heir,  and  any  benefit  that  may  be 
given  him  under  the  will ;  and  the  same  rule  prevails  where  the  • 

will  is  invalid  as  a  disposition  of  real  estate,  by  reason  of  the 
incapacity  of  the  testator  on  account  of  in&ncy  {e)  or  coverture. 
But,  although  the  will  were  not  duly  executed  according  to  that 
statute,  still,  if  it  contained  an  express  condition  that  any  legatee, 
who  might  not  comply  with  its  terms,  should  forfeit  all  benefit 
under  it,  there  the  heir  would,  by  force  of  the  condition,  be  obliged 
to  make  his  election :  and  notwithstanding  the  devise,  when  made 
to  the  heivy  might  be  considered  void  as  to  him,  yet  he  was  equally 
obliged  to  elect  in  that  case,  as  though  he  were  a  stranger. 

It  mdjr  here  be  remarked,  that  a  will  within  the  1  Vict  c.  26, 
which  would  raise  a  question  of  election  against  the  heir,  must   • 
be  valid  for  all  purposes. 

The  preceding  propositions  will  be  discussed  in  detail,  under 
the  following  arrangement : 

1.  Where  a  will,  made  before  the  Ist  of  January,  1838,  is  in- 
valid for  want  of  due  execution,  according  to  the  Statute  of  Frauds. 

2.  Where  such  will  is  invalid,  on  account  of  the  incapacity  of 
the  testator  by  reason  of  infancy,  or  of  the  testatrix  by  reason  of 
coverture. 

3.  Where  such  will,  though  not  so  executed,  contains  an 
express  condition  of  forfeiture  on  non-compliance  with  its  terms. 

4.  Where  the  will  of  a  person  dying  before  the  first  of 
January y  1834  (/),  though  duly  executed  according  to  the  Sta- 
tute of  Frauds,  is  void,  as  a  devise  to  the  heir. 


(d)  1  Sim.  326.  (c)  13  Vcs.  223-4, 

(drf)  29  Car.  2,  c.  3.  (/)  3  &  4  Wui.  4,  c.  106,  b.  3. 
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Applieation  of  1-  And  Jbrst^  where  the  will,  made  before  the  first  Jamuary^ 

electioiu  1838,  is  invalid  for  want  of  due  execution. according  to  the 

Tothebeirtt  Statute  of  Frauds, 

commanlaw.  ^  ^^^  ^  ^^^^  ^  ^^^  ^^^^^  ^^  ^^^  plaintiff  being  seised 

wluIlT^Jdwr  of  freehold  and  copyhold  (the  latter  of  which  he  had  surrendered 
for  wmpt  of  due  to  the  use  of  his  will)  by  his  will  charged  his  real  and  personal 
ftTOortyDg  to  estate  with  his  debts  and  legacies,  and  devised  all  his  freehold 
a9  Ov.2,  e.  a.  ^j^  copyhold  estates  to  his  wife  for  life,  and  after  her  death  to 

his  two  daughters,  and  any  that  he  might  have  by  his  wife 
equdly.  He  had  two  daughters,  the  defendants,  and  afterwards 
another  daughter,  the  plaintiff,  by  a  second  marriage.  He  after- 
wards made  instructions  for  a  will,  but  died  before  the  execution, 
charging  his  debts  and  legacies,  and  giving  to  his  daughter  by 
his  second  wife  15,O00Z.  with  a  direction  for  maintenan<ce.  He 
*  then  gave  all  his  freehold  and  copyhold  estates,  and  the  residue 

of  his  personal  estate  to  his  two  daughters  by  his  first  wife. 
Probate  of  the  instrument  was  granted  as  to  the  personal  estate. 
It  was  contended  by  the  plaintiff  that  the  copyhold  estate  did 
not  pass  by  the  unattested  will.  Another  question  was  as  to 
election  by  the  plaintiff:  Lord  Kenyan  said,  it  was  not  a  case  of 
election.  Lord  Redesdak  died  Stapleton  v.  Lord  QdviOe,  5  Jufy, 
1772,  to  the  same  effect. 

Again,  in  Sheddon  v.  Goodrich  {g\  Bridget  Goodrich  of  the 
island  of  Bermuda^  by  will  duly  attested,  gave  to  his  wife  JEUza" 
beth  Goodrich  all  his  estate  in  that  island  for  life.  After  making 
'  further  provision  for  his  wife,  and  provisions  for  his  son  and 
daughters,  and  directing  his  executors^  after  his  wife's  death,  to 
sell  the  whole  of  his  real  and  personal  estate,  he  gave  the  residue 
of  his  estate  of  what  nature  soever,  which  should  remain  in  his 
executors'  hands  after  performance  of  the  directions  of  his  will, 
to  his  only  son  William  Bridger  Goodrich^  and  appointed  him 
residuary  legatee.  He  then*  appointed  Robert  Sheddon,  John 
Goodrich,  and  his  wife,  executors  and  executrix.  At  the  date 
of  the  preceding  will,  the  testator  had  four  children  named  in 
it,  but  afterwards  had  another  daughter ;  after  which  event  he 
made  another  will,  which  was  only  attested  by  two  witnesses ; 
and  by  this  will,  after  revoking  prior  wills,  he  gave  to  his  wife 
his  property  at  Bermuda  to  her  and  to  her  use  for  ever,  and  also 
gave  her  an  annuity  of  1,20011  sterling  for  life.  The  residue  of  his 

(/)  Cited  by  the  late  Sir  Samud         (g)  8  Yes.  481 ;  see  also  HearU 

RamUfyy  from  his  own  note,  8  Ves.  v.  Oreenbankj  3  Atk.  697, 715,  u|/ro, 

492  ;  reported,  2  Bro.  C.  C.  ^8,  but  p.  1601.  ^ 

not  upon  this  point. 
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estate,  of  what  nature  soever  in  fn^Zand  or  elsewhere,  he  directed  Application  of 

to  be  placed  a(  interest  in  the  most  advantageous  manner,  for  the  g^gctjo"* 

purpose  of  educating  and  clothing  his  five  children  (naming  them) ;  '^^  ^^^  ^^  '^ 
and  he  appointed  his  wife,  Edward  Goodrich  and  Robert  JPatrick, 
executrix  and  executors  for  managing  his  affairs  in  Bermuda  and 
out  of  England^  subject  to  the  control  of  Robert  Sheddon  and 
John  Goodrich  of  Great  Britain^  whom  he  appointed  joint  exe- 
cutors with  his  wife  to  manage  his  affiiirs  in  Great  Britain.    The 
testator  added  a  codicil,  bearing  even  date  with  the  last  will,  and 
attested  by  the  same  two  witnesses,  in  the  following  words ;  ^*  The 
annuitj  of  l,200il  sterling  granted  to  my  wife  is  to  be  paid  to 
her  during  her  life,  and  at  her  death  to  revert  to  my  children 
(naming  all  five)^  or  the  survivors  and  their  heirs,  in  equal  pro- 
portions ;  and  the  residue  of  my  estates  to  remain  in  the  hands 
of  my  executors  Robert  Sheddon  and  John  Goodrich  for  the  use 
of  my  children  aforesaid,  but  with  fiill  power  to  pay  each  their 
equal  proportions  on  or  before  they  come  of  age.     I  mean  all  the 
residue  of  my  estate  to  be  for  the  use  of  my  children,  subject 
to  the  direction  of  Robert  Sheddon  and  John  Goodrich.^    The 
testator  died  soon  after  executing  his  codiciL     The  bill  was  filed 
by  the  executors  for  establishing  the  will,  &c.     The  widow  died 
before  the  hearing  of  the  cause.     By  the  Master's  report  it 
appeared,  that  at  the  date  of  both  wiUs,  the  testator  was  seised 
in  fee  of  estates  in  the  county  of  Bucksy  and  in  the  island  of 
Bermuda^  and  of  which  he  died  seised.     That,  as  the  island  of 
Bermuda  came  into  possession  of  the  English  in  1609,  and  was 
not  named  in  the  Statute  of  Frauds^  it  was  not  affected  thereby; 
and  the  Master  was  therefore  of  opinion  that  the  estates  in  Ber-- 
muda  passed  by  the  second  will  and  codicil.  Upon  fiirther  direc- 
tions, one  of  the  questions  was,  whether,  as  the  son  and  heir  of 
the  testator  took  benefit  by  the  will  and  codicil,  he  should  not 
be  put  to  election,  admitting  that  the  real  estate  was  to  be  con- 
sidered as  converted  into  personal     Lord  Eldon  decided  that  it 
was  not  a  case  of  election.     After  observing  that  if  he  were  at 
liberty  to  read  the  codicil  as  an  instrument  capable  of  disposing 
of  real  estate,  there  would  be  no  doubt  the  testator^s  meaning  was 
to  give  the  whole  property  by  these  two  last  instruments,  and 
referring  to  the  case  of  Carey  v.  Aihew  (A),  he  continued  thus: 
<^  Lord  Kenyan  said  the  distinction  was  settled  and  not  to  be 
unsetded,  that  if  a  pecuniary  legacy  was  bequeathed  by  an  un- 
attested will  under  an  express  condition  to  give  up  a  real  estate. 


(A)  As  accurately  stated  by  Sir  Samuel^  then  Mr.  RomiUy. 
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AppUciUimi  of  bj  that  unattested  will  attempted  to  be  disposed  o^  such  cod- 
ciecticm.  dition  being  ex[Nnessed  in  the  body  of  the  will,  it  was  a  case 

Tothebeirat  ^f  election,  as  he  could  not  take  the  leiracy  without  compMnir 
with  the  express  condition.  But  Lord  Kenyan  also  took  it  to  be 
settled,  as  Lord  Hardwicke  has  adjudged,  that  if  there  was  nothing 
in  the  will  but  a  mere  deyise  of  real  estate,  the  will  was  not 
capable  of  being  read  as  to  that  part;  and  unless,  according  to 
an  express  condition,  the  legacy  was  given,  so  diat  the  testator 
said  expressly  the  legatee  should  not  takj  unless  that  condition 
were  complied  with,  it  was  not  a  case  of  election.  The  reascn 
of  that  distinction,  if  it  were  res  integroy  is  questionable.  It  is 
more  difficult  to  raise  a  question  of  election  here ;  as  in  this  case 
there  is  real  estate  that  would  answer  any  description  of  estate 
or  land,  that  would  pass  without  three  witnesses ;  namely,  the 
estate  in  Bermuda,  But  it  is  not  necessary  to  attend  to  that 
distinction,  for  ailer  the  doctrine  has  been  so  long  settled,  thou^ 
with  Lord  Kenytmy  I  think  the  distinction  such  as  the  mind 
cannot  well  fasten  upon,  it  is  better  the  law  should  be  certain, 
than  that  every  Judge  should  speatlate  upon  improvements 
upon  it." 

Lord  JBrskinef  C,  in  his  judgment  in  TTiettusson  v.  fFoodfard, 
upon  the  subject  of  this  present  division,  says,  **  As  to  the  case 
of  a  devise  with  two  witnesses  only,  the  intention  is  as  plain  as 
in  Nays  v.  Mardaunt  (t) ;  why  then  should  not  the  Court  say  in 
the  former  case,  the  intention  is  clear,  but  cannot  as  to  the  real 
estate  have  legal  effect,  from  the  omission  of  a  third  witness,  by 
mistake;  as  in  the  other  case,  the  devisor  attempts  through 
mistake  to  devise  an  estate,  which  is  in  settlement  or  belongs  to 
another  person?  The  opinion  of  Lord  Hardwicke  I  take  to  be 
this:  a  devise  of  real  estate  is  considered  as  a  matter  of  so  much 
solemnity  and  importance,  that  the  law  will  not  accept  proof  of 
the  act  without  the  evidence  of  three  witnesses.  If  not  so  proved 
it  is  nothing;  it  cannot  receive  notice.  The  intention  cannot 
be  represented;  for  it  cannot  be  presumed,  and  there  is  no 
evidence ;  the  will  not  being  executed  with  the  solemnity  pre- 
scribed by  law  as  to  real  estate,  cannot  be  read;  the  Court 
cannot  see  any  devise  of  real  estate ;  and  therefore  as  the  estate 
does  not  appear  to  be  devised  away  from  the  heir,  no  act  appear* 
ing  to  be  done  (A),  the  heir  cannot  be  put  to  his  election." 


(0  Supra^  p.  1567. 

(A)  As  in  the  ne^Lt  case,  the  act  does  appear  to  be  done. 
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Wc  may  notice  here  and  distinguish  from  the  preceding  cases  Application  of 
that  of  Thelbusm  v.  Woodford  (l).  There  Feter  TheUummy  by  ^^«^"on. 
will  duly  execated  according  to  the  statute,  devised  all  his  estates,  I'o  tbe  beir  at 
manors,  &c.  •  in  the  county  of  Vorkf  and  the  messuages,  &c.  for  *''""™^  * 
the  purchase  whereof  he  had  contracted,  and  all  other  his  real 
estates,  tx>  the  use  of  trustees,  their  heirs  and  assigns,  upon  trusts 
after  mentioned.  The  will  contained  a  clause  directing  that,  in 
case  he  should  in  his  lifetime  enter  into  any  contracts  ibr  the 
purchase  of  any  lands,  &c.  and  should  happen  to  die  before  the 
necessary  conveyances  thereof  were  executed,  all  such  contracts 
should  be  completed  by  his  trustees  after  his  death,  and  the 
purchase  money  paid  out  of  his  personal  estate ;  and  that  the 
trustees  and  their  heirs  should  stand  seised  of  the  lands^  kc 
when  conveyed  to  them,  to  the  uses,  &c.  by  the  vdll  declared 
of  the  estates  directed  to  be  purchased  with  the  residue  of  his 
personal  estate.  The  testator  within  a  month  before  his  death 
had  contracted  f<Mr  the  purchase  of  real  estates  to  the  amount 
of  30,000^  The  question  was,  whether  the  heir^t-law  was 
entitled  to  the  lands  conveyed  to  the  testator  since  making  his 
will,  and  to  have  the  contracts  since  entered  into  completed, 
and  the  purchase  monies  paid  out  of  the  personal  estate,  and 
conveyed  to  him  absolutely;   and  whether  he  was  entitled  to  ^ 

take  such  estates,  as  well  as  the  legacies  and  bequests  in  the 
will;  or  whether  he  might  not  be  put  to  his  election?  Lord 
JSrMne  was  of  opinion  that  the  heir  must  elect  between  these 
estates  and  the  benefits  by  the  will :  in  the  course  of  his  judgment 
observing,  "  In  every  case  of  election  there  must  be  an  intention 
to  dispose  of  that  over  which  that  person  has  no  power  of  dis- 
position*  That  is  the  circumstance  that  creates  election*  The 
testator,  with  this  peculiar  object,  the  application  of  his  personal 
estate  to  the  acquisition  of  great  landed  property,  was  not  aware 
of  the  distinction  between  real  and  personal  estate;  and  there- 
.  fore  conceived  that  under  this  direction  of  his  will  as  to  his 
ftiture  contracts  for  purchases,  his  trustees  would  be  legally  seised 
according  to  the  uses  of  his  will  As  he  had  not  the  power  to 
make  that  disposition,  the  heir  takes  those  estates  that  cannot 
pass  by  the  will;  but  the  testator,  not  being  aware  of  that,  gives 
considerable  interests  to  the  heir,  but  gives  those  interests  imder 
the  conception,  that  the  whole  property  and  arrangement  was 


(0  13  Ves.  209. 
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AppGeitkm of  sobject  to  hls  control;  and  upon  that  ground  the  principle  of 

•lecticm.  election  must  prevail "  (m). 

To  the  heir  at       Bq^  where  the  intention  to  pass  after  purchased  real  estate  is 

Gommoii  law.  _ 

equivocal,  the  heir  will  not  be  bound  to  elect 

scepuon.  ipj^  ^^^  decided  in  the  case  of  Back  v.  Kett{rC)i  in  which 

the  testator  desired  his  executors  to  sell  whatever  real  estates 
he  might  die  possessed  of;  the  produce  to  be  invested  on  certain 
trusts  for  the  benefit  of  his  children.  After  the  date  of  his  will, 
the  testifttor  purchased  some  real  estates  of  considerable  value,  and 
acquired  others  by  devise  or  descent  The  question  was,  whether 
the  eldest  son  and  heir  was  bound  to  elect  between  the  benefits 
given  him  by  the  will  and  the  real  estates  subsequently  acquired 
which  descended  upon  him.  For  the  plaintifis^  the  younger 
children,  TheUusson  v.  Woodford^  last  stated,  was  relied  upon.' 
But  Sir  Thomas  Plumer,  M.  R.,  decided  in  favour  of  the  heir, 
observing,  **  I  have  no  doubt  here.  I  think  the  case  referred  to 
has  gone  quite  fiu*  enough.  But  there  it  was  impossible  to  con- 
strue the  will,  without  admitting  that  it  applied  to  the  matter  in 
question.  The  words  were  unequivocal.  I  confess,  however,' 
that  without  such  high  authority,  I  should  have  entertained 
doubts  in  that  case.  But  if  it  were  to  be  carried  further,  the 
consequence  would  be,  that  wherever  expressions  like  these 
(which  are  veiy  common)  are  used,  the  heir  must  elect  The 
principle  is,  that  the  will  is  not  to  be  construed  as  operating  upon 
any  property,  but  what  he  had  at  the  time.  Here  there  was  a 
space  of  seven  years,  in  the  course  of  which  he  bought  other 
estates.  He  may  have  bought  them,  not  for  the  purpose  of  being 
sold  again  directly  on  his  death,  but  in  order  that  they  might 
descend  to  his  heir ;  and  the  heir  is  not  to  be  disinherited  except 
by.  express  words.  Now  the  direction  is  for  his  executors  to  sell 
all  that  he  shoidd  die  possessed  of,  that  may  mean  all  which  the 
will  could  operate  upon,  that  is,  all  which  he  then  had,  and  which 
he  should  continue  to  have  at  his  death.  I  cannot,  therefore, 
think  I  should  be  warranted  in  extending  it  to  after  purchased 
lands,  and  putting  the  heir  to  his  election**  (o). 

In  the  discussion  of  Thellusson  v.  Woodfardy  Sir  Samuel  RomUfy 
put  it  as  a  doubtfiil  point,  whether  the  heir  must  elect  where  a 
legacy  is  given  to  him,  and  an  estate  to  a  stranger,  and  after  the 


(m)  See  also  Churchman  ▼.  Ire-         (o)  See   also  Johwon  t.  Telford^ 
land,  1  Bum.  &  M.  250.  1  Russ.  &  M.  244,  infra,  rab-aect  3, 

(fi)  1  Jacob.  534.  for  another  point 
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will  a  recovery  is  suffered  by  the  testator,  whereby  the  will  is  Appliniiaii  oC 

revoked,  and  the  estate  descends  to  the  heir;  and  he  thought  e|«ction^ 

that  the  heir  could  not  be  put  to  his  election;,  but  Chief  Baron  To  the  heir  a 
Alexander^  who  was  then  counsel  on  the  other  side,  thought  it 
was  a  case  of  election,  as  was,  he  said«  every  case  in  which  you 
can  look  at  the  wilL  Upon  this,  Sir  Edwcard  Sugden  (o)  observes, 
^*  The  point,  however,  seems  very  doubtful ;  for,  notwithstanding 
that  the  testator  intended  the  estate  to  gjo  to  the  devisee,  yet  the 
will  being  revoked  as  to  the  devise,  although,  by  construction  of  law, 
there  seems  to  be  no  equity  attaching  on  the  conscience  of  the 
heir."  In  answer  to  Sir  Edward  SugdefCs  observation,  it  may  be 
suggested,  that,  although  it  is  true  that  the  will  is  revoked,  and 
inoperative  as  a  devise  of  the  land  in  question,  as  it  was  in  the 
case  of  TheUussan  v.  Woodford,  still,  being  executed  according 
to  the  statute,  the  Court  is  at  liberty  to  look  into  it,  in  order  to 
discover  the  intention  of  the  testator  as  to  his  real  estate ;  and  that 
intention,  as  Sir  Edward Sugden  admits,  being  clear,  that  the  devisee 
should  take  the  estate,  lets  in  the  doctrine  of  election,  and  the  con- 
science of  the  heir  is  affected  by  the  implied  condition  annexed 
to  his  l^;acy.  The  case  above,  put  by  Sir  Samuel  BomiHy,  bears  a 
very  close  analogy  to  TheUusson  v.  Woodford,  and  the  reasoning  of 
Lord  Erskme  therein,  seems  very  applicable  to  the  former  case. 

2.  We  next  advert  to  the  circumstance  of  the  invalidity  of  the  2.  Where  the 
will,  made  before  the  first  of  January,  1838  {00),  as  a  disposition  ^"^|^[^^ 
of  real  estate,  on  account  of  the  want  of  capacity  to  devise,  by  the  infancy  or 
reason  of  infancy  or  coverture.  Sl'SuiSf 

Thus,  in  Hearle  v.  Greenbank  (p),  WHUam  Worth,  in  Jugust,  . 
1742,  devised  all  his  fireehold,  copyhold,  real  and  leasehold  estates 
to  trustees,  upon  trust,  to  apply  the  rents  for  the  sole  and  separate 
use,  &c.,  of  his  daughter  Mary,  wife  of  William  Winsmore,  for 
life;  and  upon  further  trust,  to  permit  her,  by  any  deed  or 
writing,  to  be  executed  in  the  presence  of  three  or  more  witnesses 
(notwithstanding  coverture),  to  give,  devise,  and  bequeath  all  his 
said  estates  to  such  persons  as  she  should  think  fit  He  gaye  his 
residuary  personal  estate  to  the  same  trustees,  in  trust  for  his  said 
daughter,  to  her  separate  use  and  disposal,  &c.;  and  appointed 
his  trustees,  Wood  and  Greenbank,  executors.  Before  and  at  the 
date  of  the  will,  Mrs.  Winsmore  lived  apart  fi:Y>m  her  husband, 
and  m  December,  1742,  she  died ;  having,  prior  to  her  death,  and 
during  infancy,  attempted  to  execute  the  power  of  appointment 

(o)  Sugd.  on  Pow.,  ch.  x^  aect  v.,         ip)  ^  Atk.  695,  71tf ;  1  Ves.  sen. 
div.  6,  2  vol.  147.  Ed.  1S45.  29S,  8.  P. 

(oo)  Sec.  1  Yict  c.  2S,  ts.  7,  8. 
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Application  of  given  her  by  her  father's  will,  over  his  whole  real  and  personal 
election.  estate,  bv  a  testamentary  writing  duly  attested  by  three  witnesses* 

Totheboirnt   gv  this  instrument,  she  cave  to  her  dauirhter  Mary  certain 

common  Uw*         "^  i_ 

annuities,  until  she  attained  the  age  of  twenty-one  years,  to  be 
applied  at  the  discretion  of  the  executors,  towards  the  edncation 
and  maintenance  of  her  daughter;  she  also  gave  her  daughter 
8,000^,  to  be  paid  at  twenty-one ;  but  if  she  died  under  that  age, 
without  issue  living  at  her  death,  to  her  cousins  Henry  fFarA 
and  Francis  Hearle^  equally.  After  giving  several  other  le- 
gacies, the  testatrix  charged  all  the  real  and  personal  estate  she 
was  entitled  to  under  her  father's  will,  with  the  payment  thereof, 
and  appointed  Greenbank  and  others  joint  executors^  guardians^ 
and  trustees  to  her  daughter,  till  twenty-one.  She  then  gave  all 
the  residue  of  her  real  and  personal  estate  to  the  plaintifis  abso- 
lutely, as  tenants  in  common.  Lord  Hardmcke^  C,  having 
decided  that  the  execution  of  the  power,  so  far  as  regarded  the 
real  estate,  was  inyalid  from  the  circumstance  of  the  infimcy  of 
the  appointor;  the  quesdon  was,  whether,  as  the  daughter  of 
Mrs.  Whunwre  was  entitled  to  a  considerable  benefit  under  her 
mother's  will,  she  should  not  elect  between  her  right  as  heir,  and 
the  provisions  of  the  will :  but  his  Lordship  decided  she  should 
not  For,  the  instrument  being  void  as  to  real  estate,  there  was 
no  instance  where  an  infant  had  in  such  a  case  been  compelled  to 
make  an  election ;  for  properly  there  was  no  will  at  all  as  to  the 
lands.  ^It  is,"  continued  his  Lordship,  'Mike  the  case,  where  a 
roan  executes  a  will  in  the  presence  of  two  witnesses  only,  and 
devises  his  real  estate  from  his  heir-at-law,  and  the  personal  estate 
to  the  heir ;  this  is  a  good  will  as  to  personal  estate ;  yet,  for  want 
of  being  executed  according  to  the  Statute  of  Frauds  and  Per- 
juries, is  bad  as  to  the  real  estate ;  and  I  should,  in  that  case,  be 
of  opinion,  that  the  devisee  of  the  real  estate  could  not  compel 
the  heir  to  make  good  the  devise  of  the  real  estate,  before  he 
could  entitle  him  to  his  personal  legacy ;  because  here  is  no  will 
of  real  estate  for  want  of  proper  form  and  ceremonies,  required  by 
the  statute  (p). 
Coverture.  The  principle  of  the  last  case  equally  applies,  where  the  want 

of  capacity  to  bequeath  arises  ftom  coverture. 

This  was  exemplified  in  the  case  of  Rich  v.  CockeU(q\  which, 
for  the  present  purpose,  was  as  follows :  Ann,  the  wife  of  JFiHiam 
CockeU,  having  a  power  of  appointment  over  500il  three  per  eenti. 


(j>)  See  also  Woodford  v.  Tkelbusan,  13  Yes.  223,  imfra,  affinned,  D.  P. 
Cq)  9  Yes.  370. 
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by  will  bequeathed  the  sum  of  400/*  which  she  had  in  the  three  Application  of 
per  ceni8.y  together  with  her  diamond  clustered  ringy  to  the  plaintiflF;  ^*^^'^°' 
and  gave  the  residue  of  her  goods,  &c-,  to  her  husband  WiUiam  To  the  heir  at 
CachelL     The  plaintiflF  filed  his  biU  for  the  400t  and  the  ring.  '''^™''"  ''^' 
Letters  of  administration  were  granted  to  the  plaintiflF,  of  the 
wife's  separate  property  only.     Lord  Eldon  said,  ^^as  to  the 
question  of  election,  upon  the  diamond  ringy  there  is  a  diflSculty 
.  upon  that     These'  letters  of  admiuistration  give  no  power  to 
make  any  order,  as  to  anything  that  is  not  proved  as  separate 
property.     Therefore  the  will,  as  to  that,  has  not  been  by  due 
authority  adjudged  to  be  that  species  of  instrument,  which  I  can 
read  as  sucL     The  plaiutiflF,  therefore,  is  entitled  to  the  400/* 
stock,  and  has  no  right  to  anything  else." 

3.  In  the  third  place  we  observe,  that  where  the  will,  made  3.  WheraOiff 
before  the  first  oi  January y  1838  (j),  though  ineflFectual  for  want  ];i'Vdel"iwif 
of  due  execution,  according  to  the  Statute  of  Frauds  {qq)y  contains  real  ^te,  but 
an  express  condition  that  any  of  the  legatees,  who  may  not  comply  press  oonditioD 
with  the  terms  of  it,  shall  forfeit  their  interests  under  its  provi-  tha  the  legate* 

,         ,  .  *  shall  comply 

sions,  there  the  heir  will  be  obliged  to  elect,  by  force  of  the  therewith, 
condition  annexed  to  the  testamentary  benefit 

Thus,  in  Boughton  v.  Boughton  (r), a  fireeman  of  Londony 

.  devised  his  real  estate  to  his  younger  son,  Stephen  BoughtoUy  and 
all  his  personal  estate  among  his  children ;  he  gave  1,200/.  upon 
some  contingencies,  to  Graccy  the  eldest  daughter  of  his  eldest 
son;  then  followed  this  clause,  ^*  If  any  child  or  children  of  mine, 
or  any  in  their  right,  or  any  who  may  receive  benefit  by  my  will, 
shall  any  way  litigate,  dispute,  or  controvert  the  whole,  or  any 
part  thereof  or  the  codicils  thereto  belonging,  or  not  give  such 
discharges  as  my  will  requires,  or  not  comply  with  the  whole 
and  all  and  every  condition  and  conditions  therein  contained, 
both  as  to  real  and  personal  estate,  such  child  or  children  shall 
forfeit  all  claim  and  pretence  whatever  under  my  will,  and  shall 
have  no  more  than  the  orphanage  part  of  my  personal  estate  I 
die  possessed  of;  revoking  what  I  give  them,  I  give  it  to  my 
residuary  legatees,  liable  only  to  orphanage ;  my  will  being,  that 
the  contestor,  not  content  with  the  whole  will,  shall  account  for 
all  monies  which  I  have  advanced  him  or  her."  The  testator 
annexed  to  this  instrument  an  attestation  in  the  common  form, 
but  it  was  not  subscribed  by  him,  nor  by  any  witness.  There 
was  a  codicil  without  date,  but  signed  by  him,  which  recited  that, 

(^)  See  1  Vict.  c.  26,  0.  84.  (r)  2  Yes.  sen.  12,  ts^Ok  sub.- 

Ifg)  29  Car.  2,  c.  3.  sect.  6. 

VOL.    U.  U  V 
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Application  of  ^^  further  consideration  of  that  his  last  will,  he  made  a  codicil 
election^^^^  thereto,  and  gave  directions  therein.  Grace^  by  the  death  of  her 
To  the  heir  at  father,  became  heir-at-law  to  her  grandfather,  and  thus  entitled 
to  whatever  he  left  to  descend,  or  which  ought  to  descend  through 
the  invalidity  of  the  wilL  She  being  an  infant,  the  bill  was  filed 
by  Stephen^  in  order  that  she  might  elect  to  take  either  the 
l,200il  or  the  real  estate.  Lord  Hardwicke  was  of  opinion,  she 
ought  to  elect ;  that  the  last  codicil  which  was  signed,  by  refer- 
ring to  the  preceding  instrument,  obviated  the  difficulty  about 
its  want  of  signature.  Yet,  though  those  instruments  were  of 
force  only  to  pass  personal  estate,  nevertheless,  if  there  were  a 
condition  annexed  to  a  personal  legacy,  the  Court  must  consider 
every  part  of  that,  whether  it  be  a  matter  relating  to  real  estate, 
or  not;  which  made  a  substantial  differencie  («),  and,  while  it 
would  prevent  any  infiingement  upon  the  Statute  of  Frauds, 
would  attain  natural  justice,  which  required,  as  far  as  might 
be,  such  construction  being  made,  to  support  the  testators 
intention. 

With  respect  to  the  mode  of  making  the  election,  his  Lord- 
ship said,  '^  But  there  may  be  a  difficulty  how  to  carry  it  into 
execution ;  for,  being  an  infant  of  tender  years,  she  cannot  judge 
for  herself,  nor  can  the  Master  judge  for  her,  it  being  on  several 
contingencies;  so  that,  until  she  comes  of  age,  no  election  can  be 
made,  till  when  the  plaintiff  must  receive  the  rents  and  profits 
of  the  estieite,  subject  to  the  farther  order  of  the  Court ;  but  must 
be  restrained  from  committing  waste.  If  the  infant  shall  elect 
to  have  the  land,  then  whatever  the  plaintiff  shall  be  entitled 
to,  as  his  orphanage  part  of  the  testator^s  personal  estate,  will 
be  liable  to  make  satisfaction  for  what  he  shall  have  received  out 
of  the  rents  and  profits  of  the  real  as  the  Court  shall  direct*" 
The  propriety  of  this  order  is  questioned  by  Mr.  Beli  in  his 
supplement  (/). 

4.  Where  the  4.  In  the  next  place  we  consider,  whether  a  devise,  in  a  will 
nuive  u  a^deT  ^^ly  executed,  which  is  void  as  a  devise  to  the  ?ieir,  will  put  such 
vise  to  the  heir,  heir  to  his  election ;  an  inquiry  which  can  now  only  apply  to  wills 
of  testators  dying  before  the  1st  of  January ^  1834 ;  for  by  the 
3  &  4  Wm.  4,  c.  106,  sect  3,  where  lands  are  devised  by  the  will 
of  a  testator,  dying  after  the  31st  oiDecembety  1833,  to  the  heir, 
he  shall  take  as  devisee,  and  not  by  descent. 

(«)    la   reference   to   Hearle  v.      richj  wpra. 
Oreenbank;  see  also  8  Yes.  496-7,  (0   P.  262;   fee  also  1  Swaast. 

per  Lord  Eldon^  in  Sheddon  v.  Qood*      414. 
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The  point  has  been  doubted,  but  now  seems  well  settled.  Appllcatioo  of 

The  first  case  is  Nays  v.  Mbrdaunt  («),  before  stated.  •^^^'Q"- 

The  next  is  an  anxmymxms  case  in  Gilbert  (x).  There  J.  seised  1*o  the  beirtt 
of  two  acres,  one  in  fee,  the  other  in  tail;  and,  having  two  sons,  ~""**"  ^^' 
by  his  will  devised  the  fee  simple  acre  to  his  eldest  son,  who  was 
issue  in  tail,  and  the  tail  acre  to  his  youngest  son,  and  died. 
The  eldest  son  entered  upon  the  tail  acre.  The  youngest  son 
filed  his  bill  against  his  brother,  either  to  have  the  tail  acre,  or 
else  an  equivalent  out  of  the  fee.  Lord  Cowpevy  C,  said,  this 
devise  being  designed  as  a  provision  for  the  younger  son,  the 
devise  of  the  fee  acre  to  the  eldest  son  must  be  understood  to 
be  with  a  tacit  condition,  that  he  shall  suffer  the  younger  son 
to  enjoy  quietly,  or  else  that  the  youngest  son  shall  have  an 
equivalent  out  of  the  fee  acre ;  and  decreed  accordingly. 

In  addition  to  TheUusson  v.  fVbodfard,  before  stated,  the  case 
of  WeRy  v.  Welln/  (y)  confirms  the  preceding  doctrine.  There 
WUliam  WeJby  being  seised,  at  the  date  of  his  will,  and  at  his 
death,  as  tenant  for  life  of  estates  at  Sappertatiy  with  remainder 
to  his  first  and  other  sons  in  tail,  and  as  tenant  in  tail  male 
of  estates  at  PointoHj  and  being  seised  in  fee  of  other  estates, 
devised  the  estates,  of  which  he  was  seised  in  fee,  to  his  son 
and  heir.  Sir  WiOiam  Earle  WeJby  in  fee;  and  devised  the  estates 
at  Sapperton  and  Poiriton  to  his  said  son,  Sir  William  Earle  JVeUy, 
for  life,  with  remainder  to  his  grandson,  fFilUam  Earle  WeBy, 
for  life ;  with  remainders  over  in  strict  settlement  to  his  first  and 
other  sons  in  tail  male.  The  grandson,  WiUiam  Earle  fFeBy, 
the  plaintiff,  insisted  that  Sir  William  Earle  Welby,  his  father, 
taking  considerable  benefits  under  the  will,  ought  not  to  be  per- 
mitted to  disappoint  the  manifest  intentfon  of  the  testator;  and 
that  the  estates  at  Sapperton  and  Pointon  ought  to  be  settled  to 
the  uses  of  the  will.  One  of  the  questions  was,  whether,  as  heir, 
he  was  bound  to  elect;  and  Sir  WilSam  Grant  decided  in  the 
affirmative,  observing,  in  the  course  of  his  judgment,  **  That  an 
heir,  to  whom  an  estate  is  devised  in  fee,  may  be  put  to  an 
election,  although,  by  the  rule  of  law,  a  devise  in  fee  to  an  heir 
is  inoperative,  I  should  have  thought  perfectly  clear,  independ- 
ently of  Lord  Cawpej^n  decision  in  the  case  in  Gilbert  (z) :  for, 
if  the  will  is  in  other  respects  so  framed  as  to  raise  a  case  of 


(tt)  2  Yem.  581 ;    Gilbert's  Bq.         (x)  P.  15. 
Ca.  2 ;  see  particularly  the  case  pat         (y)  d  Yes.  &  Bea.  187. 
in  tlie  judgment  by  the  Lord  Keeper         (z)  Anonymooa,  iiftt  tuprm. 
at  reported  by  Gilbert 
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Application  of  election^  then,  not  only  is  the  estate  given  to  the  heir  under  an 
election.  implied  condition,  that  he  shall  confirm  the  whole  of  the  will. 

To  tbe  heir  at  }jxiiy  in  contemplation  of  equity,  the  testator  means,  in  case  the 
condition  shall  not  be  complied  with,  to  give  the  disappointed 
devisees  out  of  the  estate,  over  which  he  had  a  power,  a  benefit 
correspondent  to  that  of  which  they  are  deprived  by  such  non- 
compliance. So  that  the  devise  is  read  as  if  it  were  to  the  heir 
absolutely,  if  he  confirm  the  will ;  if  not,  then  in  trust  for  the 
disappointed  devisees  as  to  so  much  of  the  estate,  given  to  him, 
as  shall  be  equal  in  value  to  the  estates  intended  for  them." 

2.  Tothebeir       2.  Secondly^  we  proceed  to  consider  the  application  of  the 
bj  coitom.        doctrine  of  election  to  the  heir  by  autaniy  as  it  afiects  wills  made 
before  the  year  1838. 

A  very  material  distinction  has  existed,  in  the  application  of 
the  doctrine  of  election,  between  the  heir  at  common  law  and 
the  heir  by  ctistam,  where  the  will  has  been  inefiectual  as  a 
devise  of  copyhold :  and,  for  the  better  understanding  of  which, 
the  reader  is  reminded  that  copyholds,  not  being  held  by  soccage 
tenure,  were  not  within  the  enactments  of  the  Statute  of  Wills, 
32  Hen.  8,  c.  1,  and  34  &  35  ib.  c.  5,  which  gave  power  to  devise 
lands  held  by  soccage  and  of  inheritance  in  fee  simple ;  nor  were 
they  included  in  the  Statute  of  Frauds  (b) ;  so  that  they  were 
considered  as  passing  by  a  will,  not  strictly  as  a  will;  but  as 
an  appointment  of  the  use,  under  the  previous  surrender  to  the 
lord  to  the  uses  of  the  will.  The  will,  therefore,  neither  required 
signature  nor  attestation,  unless,  under  the  terms  of  such  pre- 
vious siurender;  and  it  was  decided  that  any  will  received  by 
the  Ecclesiastical  Court  was  sufficient  to  govern  surrenders  of 
copyhold  (c). 

While,  therefore,  the  (^ourts  could  not  look  at  the  intention 
in  a  will  of  freehold  estate,  not  duly  attested  according  to  tbe 
Statute  of  Frauds,  yet  with  regard  to  capyhoU,  long  before  the 
recent  Act,  55  Geo.  •%  c.  192,  relating  to  the  devise  of  unsurren- 
dered copyhold,  the  same  obstacle  did* not  arise;  and  accord- 
ingly we  find  that,  notwithstanding  the  will,  for  a  want  of  a 
previous  surrender,  was  otherwise  an  inefiectual  disposition  of  the 
copyholds,  the  Courts  adverted  to  the  terms  of  the  devise  as 
indicating  the  testator's  intention^  so  far  as  to  put  the  heir,  upon 
whom  the  copyhold  descended,  to  his  election,  between  the 
customary  right  and  the  benefit  given  him  by  the  wilL 

(b)  29  Gar.  2.  Doe  y.  Danverg,  7  EtUst,  299 ;  I  Jte. 

(c)  Carey  ▼.  AskeWy  2  Bro.  C.  C.      &  Wal.  670 ;  1  Rubs.  488. 
69;  Roe  Y.  Heyhoe,  2  W.  fil.  1114; 
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But  now  the  statute  1  Vict  c.  26,  having  prescribed  uniformity  Application  of 
of  execution  in  wills  of  all  kinds  of  property,  the  distinction  ^^^^'^°* 
above  stated  is  now  only  applicable   to  wills  made  before  the  Totlwheirby 

^^  ,  cttitonu 

year  1838,  and  with  reference  to  these  only  the  following  section 
(1)  must  be  read 

A  further  distinction  was  made  between  a  tpecific  devise  of 
copyhold^  and  a  devise  in  general  words  of  all  the  testator's  real 
estate,  &a :  in  the  former  case  the  heir  was  put  to  his  election ; 
but  in  the  latter,  the  testator  having  freehold  as  well  as  copyhold 
estate,  the  general  words  would  not  be  considered  as  sufficiently 
indicative  of  the  intention  to  pass  the  copyhold,  but  were  held 
satisfied  by  the  freehold ;  and  the  heir  was  not  compelled  to  make 
his  election,  unless  in  favour  of  creditorSy  where  the  devise  was 
subject  to  payment  of  debts.  But  where  the  devise  was  in 
general  terms,  and  the  testator  had  no  real  estate  except  copyhold, 
there  they  would  pass,  and  the  heir  was  put  to  his  election  in 
favour  of  his  wife,  children,  and  creditors. 

Bi)t  now,  by  the  26th  section  of  the  above  statute,  a  general 
devise  of  real  estate  will  include  copyhold  and  leasehold,  notwith- 
standing the  testator  dies  seised  of  fi:ieehold  to  satisfy  the  wonls; 
this  latter  distinction,  therefore,  can  only  have  reference  to  wills 
not  within  the  operation  of  the  Act 

Where  the  heir  is  compellable  to  elect,  if  his  election  be  in 
favour  of  his  right  under  the  will,  then  he  must  supply  the  want 
of  surrender. 

We  proceed  to  the  consideration  of  the  cases  in  support  of  the 
preceding  observations. 

1.  Firsty  where  no  previous  surrender  has  been  made,  and  the  !•  Where  no 
will  contains  a  specific  devise  ofcopyhold^  in  which  case  the  heir  is  ^eoder,  md  the 
compellable  to  elect  '""  5P°1*"*  ■ 

Thus,  in  Unett  v.  Wilkes  {e\  Dr.  fVUhes  gave  all  his  real  and  otoopyhold. 
personal  estate  whatsoever  to  trustees,  in  trust  to  pay  the  rents 
and  annual  produce  to  his  wife  Frances  for  life ;  and  in  case  she 
should  think  proper  to  dwell  at  WHknhallf  at  the  house  he  then 
inhabited,  to  permit  her  to  make  use  of  his  household  goods,  &c.; 
but  if  not,  then,  after  giving  her  the  power  of  selecting  part  of  his 
effects,  he  directed  that  the  rest  should  be  converted  into  money, 
and  laid  out  at  interest;  which  interest  his  wife  should  receive 
during  her  life :  and,  after  giving  several  pecuniary  l^;acies,  the 
testator  directed  his  trustees  to  convey,  transfer,  f^nd  deliver 


(«)  Ambl.4d0. 
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ApplicttioAof   to  the  plaintiff)  who  was  his  heir,  all  hid  real  estate,  and  the 

electioiu  residue  of  his  personal  estate,  and  setde  it  upon  him  and  his 

To  the  heir  by   hejrg  fyr  ever.     The  testator,  at  the  date  of  his  will,  and  at  his 

death,  was  seised  of  freehold  estate  of  inheritance,  of  about  14021 

annual  value,  and  of  copjhold  of  about  200Z. ;  but  did  not  suiv 

render  the  latter  to  the  use  of  his  will.     His  mansion-house  at 

ffillenhaU  was  copyhold.     The  plaintiff  claimed  the  copjhold  as 

heir-«t*law,  for  want  of  a  surrender;  and  also  the  freehold  and 

personal  estate  in  remainder  under  the  devise.  But  Lord  Henley, 

C.  decided,  that  he  must  make  his  election,  to  take  either  as 

heir,  or  under  the  will;  for,  by  claiming  the  copyhold,  he  would 

disappoint  the  testator's  intention  (/). 

Again,  in  Rumbold  v.  Rumbold  (g\  Sir  ITunnas  JtumboU  de- 
vised all  his  estates,  as  well  copyhold  as  freehold  (declaring  that 
the  copyhold  part  thereof  had  been  previously  surrendered  to  the 
use  of  the  will),  whereof  he  veas  seised  in  fee  (except  fFiUtan 
house  and  lands  before  specifically  devised,  and  the  next  pre- 
sentation to  ihe  living  of  Walton  Ashton)^  to  trustees,  upon  trust 
to  sell,  and  invest  the  monies  arising  therefrom,  and  fix)m  the 
residue  of  his  personal  estate,  in  trust  to  pay  his  debts,  &a ;  and 
subject  thereto  upon  several  trusts  for  the  benefit  of  his  wife  and 
children.  The  only  trust  in  favour  of  his  eldest  son  and  heir, 
George  B.  Rumbold,  was,  to  invest  so  much  money  in  the  funds 
as  would  produce  the  clear  yearly  sum  of  30021,  and  to  pay  the 
interest  to  his  eldest  son,  George B.  Rumbold,  for  life;  after  his 
death,  to  his  wife  for  life ;  and,  after  the  death  of  the  survivor, 
for  such  son  of  G.  B.  Rumbold  as  should  first  attain  twenty-one ; 
and  transfer  the  same  with  any  savings  out  of  the  dividends  not 
applied  for  maintenance;  with  several  subsequent  trusts;  the 
testator's  wife  and  the  trustees  were  appointed  executors.  The 
testator  died,  leaving  his  wife,  George  B.  Rumbold,  and  seven 
other  children,  surviving.  The  testator  was  entitled  to  copyholds 
of  the  value  of  60/.  annual  value,  of  the  manor  of  Sacomb,  which 
he  had  not  surrendered  to  the  use  of  his  will;  nor  had  he  been 
admitted.  After  his  death,  George  B.  Rumbold,  his  heir  at  com- 
mon law  and  by  custom,  was  admitted  to  the  copyholds;  obtained 
possession  in  ejectment,  and  mortgaged  them  for  700/.;  and 
■  received  a  half-year's  payment  of  the  annuity  under  the  will  firom 


(/)  See  also  Mactumiara  r.  Jones,  2  Dick.    463 ;    AUen    y.    Pmdtomy 

1  Bro.  C.  C.  480,  tupra ;  Frank  t.  1  Yes.  sen.  121 ;  Ooodwyn  t.  Good* 

Stttndisk,Ib.$BS;notQ,suprciypA5l7;  lo^  lb.  226. 

15  Ves.  391,  n. ;  Ardesorfe  ▼.  Bennet,  (g)  3  Ves.  65. 
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the  trustees.  The  executora  and  all  the  younger  children  of  the  Application  of 
testator,  except  one,  iSled  their  bill  against  George  B.  Rumboldy  ^^^*^'^°' 
his  wife  and  children^  the  mortgagee,  and  the  remaining  younger  To  the  heir  by 
child^  praying  that  George  B.  Rumbold  might  be  directed  to 
supply  the  want  of  surrender,  and  be  declared  to  have  made  his 
election,  by  acceptance  of  the  half-year's  payment  of  the  annuity; 
and  that  the  mortgage  might  be  declared  void  as  to  the  plaintiiSs. 
George  B.  Rumbold  claimed  both  the  copyholds  and  annuity,  but 
insisted  that,  if  bound  to  elect,  he  was  entitled  to  the  fine  for 
admittance,  in  case  he  elected  to  take  the  provision,  under  the 
will.  Lord  Loughborough^  C.  held,  that  the  testator  meant  to  pass 
the  copyholds  in  question,  the  description  being  a  mistaken  one ; 
the  testator  supposing  he  had  surrendered  them;  that  the  heir 
was  bound  to  elect,  and  that  if  he  took  the  annuity,  then  the 
trustees  should  pay  off  the  mortgage,  and  apply  to  and  retain 
the  money  arising  from  the  annuity  in  their  hands;  and  that 
the  heir  should  be  allowed  the  fines  he  had  paid  upon  the 
admittance  (A). 

The  doctrine  now  under  consideration  was  admitted  at  the  Bar 
in  Blunt  v.  Clitherow  (t) ;  the  only  question  in  that  case  being, 
whether  the  testator's  intention  was  to  devise  estates  surrendered 
and  unsurrendered;  for,  if  that  were  the  case,  there  was  no 
doubt  upon  the  point  of  election,  that  the  heir,  taking  under  the 
will,  must  give  effect  to  all  its  dispositions;  and,  consequently, 
must  surrender. 

In  the  case  of  Strutt  v.  Finch  (k),  the  testator,  William  WaU 
tham,  devised  all  his  freehold  hereditaments,  and  also  all  and 
every  his  copyhold  or  customary  messuages,  &c.  whatsoever  and 
wheresoever,  with  their  appurtenances,  adding  f^*  which  I  have 
sunrendered  to  the  use  of  this  my  will"),  to  trustees,  upon  trust 
to  sell,  &C.,  and  invest  the  monies  arising  from  such  sale  in  the 
funds,  or  on  real  securities;  and,  out  of  the  dividends,  to  pay 
annuities  to  his  wife  and  daughters,  and  to  his  son  WiUiam 
Waltham.  The  testator  died  seised  of  copyholds,  part  of  which 
had,  and  part  had  not,  been  surrendered  to  the  use  of  his  will. 
WUUam  Waltham^  the  son  and  customary  heir,  devised  the  un- 
surrendered estate  to  his  wife :  and  after  his  death,  the  question 
arose,  whether  the  unsurrendered^  as  well  as  the  surrendered 


(h)  Pole  Y.  L&rd  Samers^  6  Yes.  (i)  10  lb.  593 ;  see  also  Kidney  ▼. 

S09,  S.  P. ;  see  also  WUson  v.  Moimtj  Couumaker^  12  lb.  157. 

3  lb.  191 ;  also  Pettiward  v.  Pres-  (h)  2  Sim.  &  Stu.  229. 
cott,  7  lb.  541. 
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Application  of  copybolds,  passed  by  the  will  of  William  WaUham  the  father? 
^^*^°°-  Sir  John  Leach^  V.  C.,  decided  that  they  did :  his  Honor  being 

To  the  heir  by  Qf  opinion,  that  the  words  in  the  parenthesis  amounted  to  a 
mistaken  affirmation  respecting  the  subject  of  the  gift,  and 
that  the  expression  was  plainly  affirmative,  and  not  exceptive : 
the  copulative  **  and^  distinguishing  the  case  from  that  of  Wilson 
V.  Mount  (/) ;  and  his  Honor  decreed  that  the  customary  heir 
should  elect 

2.  Where  no         2.  We  next  Consider  the  cases  not  within  the  above  act,  where 

render^d'^the  ^^®^®  ^^  ^^^  ^^^'^  ^^7  previous  surrender,  and  the  will  makes 
devise  is  in  ge-  tw  specific  mention  ofcopyholdsy  but  devises  in  terms  applicable  to 
pficable  to  ^^*  ^^  estates  generally.  In  such  cases,  the  following  distinctions 
real  estate.        seem  to  be  established:  that  where  the  testator  has  not  any  other 

real  estate  to  satisfy  the  words  of  the  devise,  except  copyhold,  there 
the  general  words  wiD  be  considered  sufficiently  expressive  of  an 
intention  to  pass  the  copyhold,  unless  anything  in  the  will 
appear  to  the  contrary ;  and  the  heir  will  be  compelled  to  elect 
between  his  right  as  heir  and  legatee  under  the  will,  as  well  in 
favour  of  the  testator's  wife  and  children,  as  of  his  creditors. 
But  where  the  testator  has  freehold  as  well  as  copyhold^  the 
general  words  of  the  devise  of  all  his  real  estate  will  be  con- 
sidered satisfied  by  the  freehold,  and  the  words  will  not,  of 
themselves,  be  held  sufficiently  expressive  of  an  intention  to 
pass  the  copyhold ;  and,  consequently,  the  heir  will  not  be  put 
to  his  election,  as  between  him  and  the  widow  and  children  of 
the  testator:  but  the  last  rule  admits  of  an  exception  in  favour  of 
the  creditors  of  the  testator :  for,  if  the  freehold  is  insufficient  to 
pay  the  testator's  debts,  a  devise  in  general  terms  of  s31  the 
testator's  real  estates,  subject  to  the  payment  of  his  debts»  will 
be  held  to  pass  the  copyholds;  as  the  Court  will  presume  that 
the  testator  meant  to  provide  a  fund  sufficient  to  answer  that 
purpose.     Under  this  head  we  consider  the  cases : 

].  VHierethe  First,  where  the  devise  does  not  mention  copyhold,  but  is 
genenO^terms  ^^pressed  in  terms  applicable  to  real  estate  generally ^  and  there 
and  the  tesu*  has  been  no  previous  surrender,  and  the  testator  has  m^  any  other 
real  estate  be-  ^^  estate  but  copyhold.  In  such  case,  the  general  words  will 
aides  copyhold,  {jg  considered  equivalent  to  a  specific  devise  of  copyhold,  unless  a 

contrary  intention  appear. 

In  Byas  v.  Byas  (m).  Sir  John  Strange,  M.  R.,  says,  ^'  If  the 

(0  3  Ve5.  191.  (m)  2  Ves.  sen.  164,  165,  infra,  p.  1613. 
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testator  had  none  but  copjrhold,  '  all  my  real  estate '  would  Applicttiun  of 
have  been  8u£Scient  to  pass  the  copyhold,  though  no  surrender  elgctjon. 
had  been  made  to  the  use  of  the  will;"  and  he  referred  to  a  Tothch«irby 
case  before  Lord  Talbot  in  1735,  and  the  case  of  Bethlehem  Hos- 
pital,  10th   June,    1735,   that  ^^all  my  lands"  could  not  pass 
copyhold  lands  not  surrendered,  if  there  were  other  lands  to 
satisfy  it;  but  if  surrendered,  that  would  explain  the  general 
words,  and  pass  it 

In  the  case  of  Church  v.  Muniy  (n),  Hugh  Muniy  the  younger, 
being  entitled  to  the  reversionary  interest  in  fee  of  copyhold 
estate,  expectant  upon  the  estate  tail  of  his  brother,  Charles 
Mundjfy  by  his  will  not  duly  executed  according  to  the  statute, 
gave  and  devised  all  such  worldly  estate  and  effects,  that  it  might 
please  God  to  bless  him  with^  or  he  might  leave  or  be  entitled  to 
at  his  decease,  whether  real  or  personal,  to  trustees,  in  trust  for 
bis  wife  during  her  life ;  and,  in  case  she  should  die  without 
issue,  then,  after  her  death,  to  release,  assign,  and  convey  his 
real  and  personal  estate  to  bis  brother,  Charles  Muniy ^  his  heirs, 
&C. ;  but,  if  he  should  die  in  the  lifetime  of  the  testator,  or  of 
the  testator's  wife,  then  to  the  appointment  by  will  of  the  testator's 
wife.  Hugh  Mundy,  the  younger,  died  without  issue  in  1782, 
leaving  his  wife  and  brother  surviving ;  and  without  having  sur- 
rendered to  the  use  of  his  will  Charles  Mundy  died  in  1795, 
without  issue,  not  having  done  any  act  to  bar  the  entaiL  Mary^ 
the  widow  of  Hugh  Mundy  the  younger,  filed  her  bill,  praying 
to  be  declared  entitled,  under  the  will  of  her  late  husband,  to  the 
reversion  of  the  copyhold  estates  expectant  upon  the  decease  of 
Charles  Mundy  without  issue.  The  fact  of  Hugh  Mundy,  the 
younger,  having  freehold  that  could  be  the  subject  of  devise 
was  disputed.  The  question  was,  whether  the  reversionary 
interest  of  the  copyhold  expectant  upon  the  estate  tail  in  Charles 
Mundy,  passed  by  the  will  of  Hugh  Mundy  the  younger :  and 
if  not,  \^hether  the  want  of  a  surrender  would  be  supplied  in 
&vour  of  the  wife;  which  depended  upon  the  point,  whether, 
according  to  the  construction  of  the  will,  the  testator's  intention 
was,  that  the  copyhold  should  pass.  Sir  William  Grant  dis- 
missed the  bill,  being  of  opinion,  that  independent  of  the  con- 
sideration, whether  there  was  or  was  not  any  freehold  estate, 
to  which  the  words  could  apply,  it  clearly  appeared  not  to  have 
been  the  intention  of  the  testator  to  comprehend  the  reversionary 
interest  in   the  copyhold,  but  only  such  an  estate  as  his  wife 

(ii)  12  Ye?.  426. 
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AppKoatkm  of  might  first  take  for  life,  and  Charles  Munefy  m^ht  enjo;  afier- 

clection.  wards,  and  that  it  was.  impossible  the  copyhold  -could  be  taken 

To  the  heir  by   in  that  Older, 
ciiatoin. 

The  plaintiff  in  the  above  case  appealed  (p)  irom  the  decree 
pronounced  at  the  Rolls,  and  Lord  Eldan  differed  with  Sir 
WiJUam  Grant  in  his  interpretation  of  the  will,  as  expressive  of 
an  intention  not  to  pass  the  copyhold;  and  intimated  his  opinion, 
that,  if  the  testator  had  no  freehold  estate,  the  general  expression 
in  the  will  would  be  applicable  to  the  copyhold.  In  the  course 
of  his  judgment,  his  Lordship  observed,  *^  The  best  rule  of  con- 
struction is,  that  which  takes  the  words  to  comprehend  a  subject 
that  falls  within  their  usual  sense,  unless  there  is  something 
like  declaration  plain  to  the  contrary;  and  surely  that  is  the 
safest  course,  where,  as  there  is  no  other  subject  to  which  they 
can  be  appUed,  the  testator  must,  if  he  does  not  mean  that,  be 
considered  as  having  no  meaning.*'  A  reference  was  made  in 
the  above  case  to  inquire  whether  the  testator  had  any  freehold 
estate,  so  that  the  point  does  not  appear  to  have  been  expressly 
decided. 

2.  Where  the        Secondly,  Where  the  testator  Aa«  freehold,  as  well  as  copyhold: 

tetUtorhas  ,   >.  ,  ,  .  i    •  i  n 

freehold  u  well  and^r^^,  where  the  question  as  to  supplying  the  want  of  sur- 
M^eenbeir**  '^'^d®'  '^  only  between  the  customary  heir  and  the  wife  and 
andtesutor'g     children  of  the  testator;  in  which  case  the  copyhold  will  not  be 

dren,*no  ele<J    ^^^^  ^  P*^>  ^^^  consequently  the  heir  will  not  be  put  to  his 

tioD.  election. 

1.  Thus  in  Lindopp  v.  EboraU  ( jt?),  the  testator  devised  all  his 
messuages,  lands,  &c.,  and  real  estate  whatsoever  (not  settled  in 
jointure  upon  his  wife),  to  trustees,  upon  trust  to  sell  and  pay  his 
debts :  and,  subject  thereto,  to  invest  the  surg^  on  government 
security,  and  pay  the  interest  to  his  wife  for  life,  and  the  prin- 
cipal to  his  daughter  Amiy  and  the  issue  of  her  body,  if  she 
attained  twenty-one ;  md  in  default,  to  his  son,  Thomas  Evetih 
in  like  manner;  and  in  default,  over.  The  question  arose 
between  Ann^  the  daughter,  who  had  attained  twenty-one,  and 
Mary^  the  widow  of  Thomas^  the  son  and  heir-at-law  of  the 
testator,  whether  a  small  copyhold  in  Pelsall,  not  surrendered 
to  the  use  of  the  will,  passed  thereby.  But  Lord  Tkurlow  held, 
that  it  did  not  pass,  for  although,  where  the  copyhold  is  necessary 
to  pay  debts,  such  necessity  is  held  equivalent  to  a  description  of 
it,  yet,  in  the  principal   case,  it  not  being  necessary  for  that 

(o)  Id  Ves.  396;  see  also  Went-         (p)  S  Bro.  C.  C.  187,  Belt's  ed. 
worth  V.  Cox,  Mad.  &  deld.  363. 
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purpose,  it  shoold  not  pass  for  the  further  purpose  of  goiug  to  a  AppliMtkn  of 
younger  child;  that  the  Court  had  never  extended 4hat  rule  to  a  g^«^on- 
case  where  the  question  was,  whether  the  wife  or  child  should  To  the  heir  by 

^  cttttom. 

have  more  or  lesa 

Lord  Eldion  thus  explains  {q)  Lord  Thurhuff^  meaning  in  the 
above  case :  ^*  Where  a  testator  intends  to  provide  for  his  child, 
the  Court  cannot  determine  whether  the  provision  shall  be  laige 
or  small,  more  or  lei^ ;  but  can  only  say,  that  he  does  intend  a 
provision  for  that  child.  I^  therefore,  there  is  a  freehold  estate 
that  will  answer  the  purpose  of  a  provision,  the  Court  has  no 
means  of  ascertaining  that  he  intended  a  laiger  provision :  but 
where  the  Court  regards  a  testator  as  proposing  that  his  debts 
shall  be  paid,  the  amount  of  the  debts  must  ascertain  the  value 
to  be  applied  for  that  purpose ;  and,  if  the  debts  cannot  be  dis- 
charged by  the  freehold  estate,  the  Court  draws  the  inference 
that  the  testator  meant  to  provide  a  fund,  which  would  be  suffi- 
cient to  answer  that,  his  purpose.  In  the  one  case,  the  parent 
intending  to  make  a  provision  for  his  child,  if  that  is  4one  by 
the  appropriation  of  a  freehold  estate,  the  extent  of  the  provision 
being  undefined,  there  is  no  reason  for  increasing  it  by  the 
addition  of  the  copyhold  estate:  in  the  other,  the  testator 
meaning  that  all  his  debts  shall  be  paid,  must  be  considered  as 
intending  to  provide  a  fund  sufficient  to  answer  that  his  purpose 
and  intention." 

In  Bycts  v.  Bya$  (r),  the  testator,  being  seised  of  freehold  and 
copyhold  not  surrendered  to  the  use  of  his  will,  by  his  will,  after 
directing  the  payment  of  all  his  just  debts,  devised  all  the  rest 
and  residue  of  his  estate,  real  and  personal,  of  what  nature  or 
kind  soever,  to  his  wife,  her  heirs,  executors,  administrators  and 
assigns.  Sir  John  Strange^  M.  R.,  dismissed  the  bill  of  the  wife 
against  the  testator's  youngest  daughter  and  customary  heir,  to 
have  the  want  of  surrender  supplied  in  her  favour. 

In  Judd  V.  Pratt  («),  WUUam  Pratt,  afler  devising  a  freehold 
messuage  in  Banbury  to  John  Vigers  and  Ann  his  wife,  for  their 
lives,  gave  and  devised  idl  the  rest,  residue  and  remainder  of  his 
real  and  personal  estate  and  effects  whatsoever  and  wheresoever, 
and  also  the  freehold  messuage  before  devised,  after  the  death 
of  the  survivor  of  John  Viger$  and  his  wife,  to  trustees,  their 
heirs,  executors,  administrators  and  assigns,  upon  trust  to  sell  and 
convert  the  same  into  money ;  and  thereout,  in  the  first  place, 

(9)  Jtidd  y.  Pratt,  15  Yes.  394.  {$)    13  Yes.  168 ;  confirmed  15 

(r)  2  Yee.  sen.  164.  lb.  390. 
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Applicttion  of  pay  his  debts,  and  after  payment  thereof,  to  pay  to  his  nephew, 
election.  WtlUam  Pratt,  600/.  and  other  smaller  sums  among  his  nephews 

To  the  heir  by  ^j^^  nieces,  children  of  John  Pratty  his  late  brother ;  and  the 
residue  he  gave  among  all  his  said  nephews  and  nieces;,  in  equal 
shares,  with  survivorship.  Parts  of  the  testator's  copyholds,  of 
which  he  died  seised,  were  intermixed  with  his  freehold,  but  the 
copyhold  had  not  been  surrendered  to  the  use  of  his  wilL  An 
inconsiderable  part  of  the  testator's  freehold  estates  he  had 
purchased  after  the  date  of  his  wilL  The  trustees  filed  their  bill 
against  the  eldest  nephew  and  heir-at-law,  and  heir  according  to 
the  custom  (who  had  received  his  legacy  of  5001  and  a  con- 
siderable sum  as  his  share  of  the  residue),  praying,  that  he  might 
be  decreed  to  be  put  to  his  .election,  between  his  benefits  under 
the  wiU  and  his  right  as  heir;  and,  if  he  elected  to  take  the 
former,  that  he  might  be  decreed  to  surrender  to  the  plaintift^ 
The  heir  insisted,  that  it  was  not  the  testator's  intention  to 
include  the  copyholds  in  the  general  devise,  and  that  he  ought 
not  to  be  put  to  his  election.  Baron  Sutton^  Master  Shneon  and 
Master  Cox,  dismissed  the  bill,  deciding  that  the  intention  was 
not  so  clearly  marked  as  to  put  the  heir  to  election,  there  being 
general  words  only  which  were  satisfied  by  the  freehold  estate. 
From  this  judgment,  there  was  an  appeal  to  Lord  Eldon,  C,  who 
confirmed  the  decree  at  the  Rolls.  After  observing  upon  the 
cases  of  Byca  v.  Byca,  and  Lindopp  v.  Ebofatt  before  stated,  and 
remarking,  that  the  question  was,  whether  the  general  words  in 
the  devise  manifested  the  intention  to  pass  the  copyhold,  his 
Lordship  continued,  *'and  the  Courts  have  in  all  these  cases 
said,  that  those  words  are  not  a  sufficient  indication  of  that 
purpose,  except  for  the  satisfiiction  of  debts.  It  comes,  therefore, 
to  the  same  thing.  If  the  intention  is  manifest,  the  surrender 
will  be  supplied;  and  the  case  of  election  arises:  bat  the  same 
authorities,  that  bind  me  to  say,  the  intention  is  not  manifest 
for  the  purpose  of  supplying  the  surrender,  bind  me  also  to  say, 
it  is  not  manifest  for  the  purpose  of  raising  a  case  of  election." 

It  seems  immaterial,  whether  the  will  is  invalid  to  pass  the  free- 
hold estates  according  to  the  Statute  of  Frauds.  Thus  in  Sampton 
V.  Sampson  (f),  the  testator,  by  a  will  attesjNKl  by  two  witnesses, 
gave  the  whole  of  his  property  to  trustees,  for  his  wife  for  life, 
with  remainder  to  his  eldest  son,  he  paying  an  annuity  of  &0L 
or  the  sum  of  1,000/.  to  his  other  children.  The  bill  of  die 
eldest  son  filed  against  the  youngest  brother  and  heir,  according 


(0  2  Ves.  &  Bea.  337. 
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to  the  custonii  praying  that  he  might  be  decreed  to  surrender  the  Application  oT 

copyhold  estates  of  which  his  fieither  died  seised^  to  the  use  of  his  ele<^wp- 

will,  was  dbmissed.     Sir  John  Leach,  in  the  course  of  his  judg-  To  the  heir  by 

meat,  observed,  **  It  is  said,  that,  as  this  will,  being  attested  by 

only  two  witnesses,  can  have  no  operation  upon  the  freehold 

estate,  therefore  the  copyhold  shall  pass,  ut  res  magis  valeat,  and 

by  analogy  to  those  cases,  where  the  term  ^^land"  has  been  held 

to  comprise  copyhold  estate,  there  being  no  freehold :  but  here  is 

no  anak>gy  to  that  case.     The  reason  this  will  has  no  operation 

as  to  the  freehold  estate  is,  not  from  any  defect  of  intention,  but 

the  positive  rule,  prescribed  by  the  statute ;  which  would  have 

had  equal  effect,  if  the  expression  had  been  <^  freehold  land." 

The  result  is,  that  the  will  being  equally  inoperative  as  to  the 

freehold  and  the  copyhold  lands,  each  estate  must  descend  to 

the  heir  according  to  law." 

2.  But,  in  the  next  place,  where  in  such  wills  the  devise  is  in  Seemi, «  be- 
general  terms,  and  the  testator  has  freehold  as  well  as  copyhold,  ^^^ggn, 
and  subjects  his  real  estates  to  the  payment  of  his  debts,  and  the 
question  is,  between  creditors  and  the  customary  heir,  the  Courts 
will  construe  such  general  devise  to  pass  the  copyhold;  for,  if 
the  freehold  be  insufficient  for  the  purpose  of  satisfying  the 
testator's  debts,  the  Court  will  presume  that  the  testator  intended 
to  provide  a  fund  sufficient,  and  will  accordingly  compel  the  heir 
in  such  case  to  make  his  election. 

The  reader  will  have  observed  the  above  proposition  distinctly 
recognised  in  the  cases  of  Ltndopp  v.  Ebarall,  Byas  v.  Byas, 
Church  V.  Muncbf,  Jvdi  v.  Prattj  before  stated,  and  to  which  he 
is  referred. 

The  rule  was  laid  down  in  Drake  v.  Robinsan  (u).  There, 
WUHam  Bemers  devised  all  his  real  estate,  not  comprised  in  hi9 
marriage  settlement,  to  trustees  and  their  heirs,  for  the  payment 
of  his  debts.  The  testator  was  seised  at  the  date  of  his  wiU, 
and  at  bis  death,  of  freehold  and  copyhold  lands,  but  had 
not  surrendered  the  latter  to  the  use  of  his  wilL  Lord  Maccler' 
fieUy  C,  decided  that,  if  there  were  not  an  estate  sufficient 
for  the  payment  of  debts,  without  the  copyhdkk,  they  ought  to 
pass,  the  expression  being  large  enough,  and  the  testator's  first 
intention  being  to  pay  his  debts.  The  last  case  was  followed  by 
.  those  cited  below  («).  In  the  case  of  MaUabar  v.  MaUabar  (y), 
the  bill  against  the  heir  by  custom  for  supplying  the  defect  of  a 


jkta 


(tt)  1  P.  Wms.  442.  Kidney  ▼.  Cousmaher,  12  Ves.  159. 

(x)  Harris  v.  Ingledew,  3  P.  Wms.         (y)  Forr.  Ca.  Tern.  Tslb.  7%^ 
91;    Haselwood  v.  Pope,  lb.  822; 


ffcdtkutd. 
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Ajiplicitkin  of  Surrender  was  dismissed  with  costs,  it  being  admitted  that  the 
election.  testator's  estate  was  more  than  8u£Scient  for  the  payment  of  his 

debts,  exclusive  of  the  copyhold. 

3.  To  the  heir       3^   Tkbrdlv,  We  next  in  order  proceed  to  a  case,  shewing  the 

of  heritable  ,.       .         i.  1      1        •         ^   \       •  i   .  •***»«« 

property  in  appucation  of  the  doctrine  of  election  to  an  heir  entitled  to  hentabU 
property  in  Scodand,  in  which  we  find,  that,  being  under  the  will 
a  legatee  of  personal  property  in  England,  such  heir  will  be 
obliged  to  elect 

Thus  in  Brodie  v.  Barry  (z),  the   testator,  by  a  will  duly 
-   attested  according  to  the  Statute  of  Frauds,  devised  all  his  real 
estates  in  England,  Scotland,  or  elsewhere,  and  all  his  personal 
estate  to  trustees,  upon  trust,  for  three  years,  to  carry  on  his  works ; 
and,  after  the  three  years,  to  sell  and  convert  the  whole  of  his  real 
and  personal  estate  into  money ;  and,  subject  to  and  in  defiinit 
of  any  app6intment  by  the  testator,  to  pay  it  equally  among 
his  nephews  and  nieces,  share  and  share  alike;   the  shares  of 
his  three  married  nieces  to  be  for  their  separate  use  for  life; 
with  remainder  to  their  respective  children.   The  testator  died 
without  issue,  and   without  having   made  any  appointment; 
leaving  the  defendant,  Charles  Brodie,  his  grand-nephew  and 
heii>«t-law,  and  customary  heir  by  the  law  of  England,  and  the 
defendant  Betty  Cock,  one  of  his  married  nieces  mentioned  in  the 
will,  heiress  by  the  law  of  Scotland,  of  all  his  heritable  property 
there.    The  will  was  not  conformable  to  the  solemnities  required 
by  the  law  of  Scotland,  to  pass  real  estate  and  heritable  property 
in  that  country;  the  other  nephews  and  nieces  filed  their  bill^ 
contending  that  Betty  Cock  ought  not  to  be  permitted  to  take 
such  heritable  property  in  opposition  to  the  will,  and  also  a  share 
in  the  real  and  personal  estates  of  the  testator,  as  one  of  his 
nieces.     The  defendants,  Brodie  and  Cock,  submitted  they  were 
not  bound  to. elect;  and  as  to  the  defendaut,  David  Cock,  as  he 
took  no  interest  under  the  will,  the  property  being  given  to  his 
wife's  separate  use,  the  question  was,  whether  he  could  be  caHed 
upon  to  make  such  election  as  to  the  estate  for  life,  to  which  fay 
the  law  of  Scotland,  he  was  entitled  in  the  heritable  property  de- 
scending upon  his  wife.    Sir  WUBam  Grant,  M.  R.,  decided  that 
the  heir  was  bound  to  make  election ;  and  that  the  marital  rights 
of  the  husband,  who  derived  no  benefit  firom  that  will,  could  not 
be  affected  by  that  election.    In  the  course  of  an  able  judg- 
ment, his  Honor  observed,  *'  As  to  the  law  of  England,  a  will 
of  land  in  Scotland,  must  be  held  analogous  to  that  of  copyhold 
— ■  ■       ■    ■       ■ —       ■     ■  ■       III       I  I  ■  I  .  I  1 1  ■  I     ^^— ^ 

(x)  2  Yes.  &  Bca.  127. 
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estate  in  England;  and  the  will  is  equally  to  be  read  against  the  Applicatton  of 
heir.  It  was  said,  a  will  of  copyhold  estate  may  have  some  ^^^"°°' 
effect  here  upon  the  copyhold :  that  is,  if  there  is  a  previous 
surrender;  but  then  the  estate  does  not  pass  by  the  will;  which 
operates  only  as  a  declaration  of  the  use.  In  that  respect,  there 
is  no  difference  between  a  copyhold  and  land  in  Seadand;  for 
if  in  Scotland,  there  be  a  conveyance  previously  executed,  ac- 
cording to  the  proper  feudal  forms,  the  party  may  by  will  declare 
the  use  and  trust,  to  which  it  shall  enure.  If  the  law  of  Scotland 
is  resorted  to  as  the  rule,  the  case  (a)  alluded  to  determines,  that 
the  English  will  may  be  read  against  the  Scotch  heir,  for  the 
purpose  of  putting  him  to  an  election ;  that  too,  in  the  strongest 
case,  that  could  occur;  for  the  will  is  stated  to  have  been  made 
on  death-bed ;  liable  therefore  to  the  double  objection,  first,  that 
a  will  cannot  affect  land ;  and,  secondly,  that  on  death-bed  no 
valid  conveyance  whatever  could  have  been  made :  yet  it  was 
held,  that,  as  the  heir  took  benefits  under  that  will,  it  was  not 
competent  to  him  to  dispute  any  part  of  its  operation." 

In  the  above  case  of  Brodie  v.  Barry ^  the  Scotch  estate  was 
mentioned  in  the  will,  but  in  the  later  case  of  Johnson  v.  TeU 
ford  {b)y  the  testator  made  no  reference  to  his  Scotch  estate,  but 
merely  used  the  general  words,  ''all  my  real  estate  whatsoever," 
&c. ;  and  Sir  John  Leachy  M.  R.,  decided  that  the  heir  taking 
benefits  under  the  will  was  not  put  to  his  election,  as  it  could 
not  be  clearly  collected  from  the  general  words  used,  that  the 
testator  meant  to  pass  his  Scotch  estates. 

4.  Fourthfy.  The  application  of  the  doctrine  of  election  to  the  4.  To  tiM 
toidoto  entitled  to  dower.  widow. 

The  Court  of  Chancery  has  adopted  a  distinction  between 
those  classes  of  cases,  which  relate  to  the  election  of  widows, 
between  dower  and  provisions  under  the  wills  of  their  husbands, 
and  the  ordinary  cases  wherein  the  doctrine  is  applicable.  The 
rule,  as  settled  by  modem  decisions,  requires,  that  in  order  to 
deprive  a  widow  of  dower  by  election,  it  must  be  shewn  that  the 
testator  meant  to  exclude  her  from  it;  as,  for  instance,  where 
there  is  an  inconsistency  between  her  claim  of  dower  and  the  ' 
disposition  to  her  by  the  will  The  bequest  to  the  widow  of  a 
pecuniary  legacy,  personal  annuity,  or  other  interest,  merely 
affecting  the  personal  assets  of  the  testator,  without  any  de- 
claration that  it  shall  be  in  bar  of  dower,  does  not  raise  the 

(a)  Cmmingkam  v.  Chjfmer, 

\h)  1  Ran.  &  M.  244 ;  see  also  AOen  v.  Andermm,  6  Hare,  16S. 
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Application  of  implication  of  intention  on  the  part  of  the  testator  to  exclude  her 

election^ ^  j^g^j  nght^  because  there  is  no  inconsistency  between  it  and  the 

To  the  widow,  bequest  (J).  But  where  the  testator  devises  to  or  in  trust  for  his 
wife  married  before  or  upon  the  1st  of  January,  1834,  lands  or  rents 
out  of  lands  in  which  she  is  dowable,  a  presumption  arises  from 
that  circumstance  (though  not  of  itself  sufficient^  that  the  testator 
intended  the  testamentary  gift  should  be  taken  in  lieu  of  dower. 
Notwithstanding  this  circumstance,  however,  the  intention  may 
yet  be  doubtful;  and,  if  so,  the  widow  will  not  be  put  to  her 
election.  If,  for  instance,  lands  subject  to  dower  were  devised  to 
be  sold,  and  a  legacy  bequeathed  to  the  widow,  she  would  not 
be  put  to  an  election  between  her  dower  and  the  legacy>  the 
former  not  being  inconsistent  with  the  devise  of  the  lands,  as  the 
widow  may  consent  to  accept  the  value  of  her  dower  out  of  the 
purchase  money. 

But  by  the  ninth  section  of  the  3  &  4  Wm.  4,  c.  105,  the  law 
is  materially  altered  as  regards  widows  married  after  the  abore 
day ;  for  that  section  makes  such  a  devise  a  bar  of  dower,  unless 
a  contrary  intention  shall  appear  by  the  will ;  so  that  now  the 
onus  of  establishing  her  right  both  to  dower  and  the  testamentary 
provision  rests  with  her.  The  tenth  section  of  the  act  provides^ 
that  a  bequest  of  personal  estate  to  the  widow,  shall  not  pre- 
judice the  widow's  right  to  dower,  unless  a  contrary  intention 
appear.  In  the  discussion  of  the  doctrine  now  in  review^  we 
shall  consider, — 

Insfsocef  1*  The  cases  wherein,  before  the  above  statute,  the  intention  to 

eDSSwTto^  exclude  the  widow  has  not  sufficiently  iq)peared,  and  she  has 
dower  aad  tat-  been  held  entitled  both  to  her  dower  and  the  testamentary  benefit 
J!^^^^'^  under  her  husband's  will:  and  herein,  firsts  where  the  lands 
1.  Where  landg  subject  to  dower  are  devised  to  the  vrife;  and,  secandlyt  where  a 

siiDiect  to 

dower  arode-     rent-chai^  out  of  such  lands  is  devised  to  her. 

^'^'^  And,  Jlrst,  where  the  lands  subject  to  dower  are  devised  to  the 

wife. 

Thus  in  Lawrence  v.  Lawrence  (c),  the  husband  devised  his 
manor  of  Little  Sherrinffton,  mansion-house,  and  lands  of  the 
annual  vame  of  130il  to  his  wife,  durante  viduitate;  with  re- 
mainder, together  with  all  his  other  lands,  to  trustees  for  a 
term  of  twenty-four  years  from  his  death,  with  remainders  over. 
The  trusts  of  the  term  were  for  payment  of  debts  and  legacies; 
and  as  a  forther  provision  for  his  wife,  the  testator  directed  that, 

(b)  Struhan  v.  Sution,  S  Yes.  249;         (c)  2  Yem.  365 ;  9  Bro.  F.  G.  Svi> 
Ayrei  t.  WiUii^  1  Yes.  sen.  230.  ed.  4S3. 
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after  two  years  of  the  term  were  expired,  his  trustees  should  Application  of 

permit  her  to  receive  the  rents  of  one  of  the  farms  of  60i  a  year,  ^}^^ 

and  after  ^five  years  of  the  term  were  elapsed,  to  permit  her  to  To  the  widow. 
receive  the  rents  of  another  of  the  farms  of  902.  a  year,  for  the 
remainder  of  the  temij  so  long  as  she  continued  a  widow.  He 
then  gave  her  several  pecimiary  and  specific  legacies,  and  ap- 
pointed her  sole  executrix.  No  mention  was  made  in  the  will, 
that  any  of  the  above  provisions  were  to  be  in  satisfaction  of 
dower.  The  widow  proved  the  will,  possessed  the  personal  estate, 
and  entered  upon  the  lands  devised  to  her.  She  atierwards 
recovered  her  dower  at  law,  of  the  yearly  value  of  86JL,  and  the  / 
lands  were  duly  assigned.  Upon  a  bill  by  the  remainderman, 
to  be  relieved  against  the  judgment.  Lord  Somers  was  of  opinion, 
that  the  testamentary  dispositions  to  the  widow  were  intended 
in  satisfaction  of  her  dower,  which  intention  appeared  from  the 
manner  in  which  he  had  disposed  of  his  lands  not  limited  to  his 
wife  for  her  life.  This  decree  was  reversed  by  Lord  Keeper 
fVriffhtf  because,  in  his  opinion,  there  was  nothing  in  the  will, 
which  shewed  a  sufficiently  clear  intention,  that  the  widow  was 
meant  to  be  excluded  firom  her  dower.  This  judgment  was 
acquiesced  in  till  after  the  death  of  the  plaintifi;  when  jd. 
Lawrence^  the  next  remainderman,  became  entitled,  who  com- 
menced his  suit  to  be  relieved  against  the  judgment  of  dower, 
but  Lord  Cowper  declined  to  alter,  in  that  respect,  Jx>rd  Keeper 
Wrights  decree ;  upon  which  Lawrence  appealed  to  the  House  of 
Lordsy  who  confirmed  Lord  Cowper^s  decree,  and  consequently 
that  of  Lord  Keeper  Wright. 

The  reasons  for  the  final  judgment  of  the  House  of  Lords 
appear  to  have  been,  that  the  devise  to  the  widow  of  a  part 
of  the  dowable  estates,'  was  consistent  with  her  right  to  dower 
in  iie  remainder,  and  that,  notwithstanding  the  interests  which 
were  given  her  in   the   two  farms,  parcels  of  the  lands  not 
devised  to  her;  because  her  acceptance  of  .them  might  not  of 
necessity  defeat  any  of  the   trusts  of  the  term  vested  in  the 
trustees,  rince  the  remainder  of  the  lands,  after  the  assignment 
of  dower,  might  be  sufficient  to  pay  the  debts  and  legacies  in 
aid  of  the  personalty;  hence  the  implication,  that  the  testator 
intended,  by  his  testamentary  dispositions  to  his  widow,  to  pur- 
chase her  right  to  dower  in  the  lands  not  given  to  her,  was 
doubtful  and  conjectural,  which  is   not  sufficient  to  put  the 
widow  to  her  election  between  her  legal  right  and  the  testa* 
mentary  benefit 

VOL.  n.  XX 
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Application  of      1^^  pt^ceditig  case   was  followed  bj;  Lemon  v.  Lemon  (ct). 
elccrion.  There  the  husband  devised  part  of  his  lands  to  his  wife  for  life, 

^o  the  widow,  without  expressing  that  they  were  to  be  in  lieu  of  dower,  and 
the  residue  of  his  estates  to  his  brother  in  fee.  The  part  devised 
to  the  wife  exceeded  the  value  of  her  dower.  The  widow 
recovered  her  dower  at  law,  to  be  relieved  against  which,  the 
testator's  brother  filed  his  bill,  but  the  bill  was  dismissed :  Lord 
ParheTy  C,  declaring,  that  the  point  was  already  determined  by 
the  House  of  Lords. 

Again,  in  ffitchin  v.  Hitchin  (e),  Samuel  Hitching  the  plaintiflTs 
grandfather,  made  a  mortgage  for  five  hundred  years^  which  was 
satisfied,  and  after  his  death  assigned  to  Sarah,  his  widow,  who 
was  entitled  to  dower  of  his  estate,  and  died,  leaving  Gyles,  the 
plmntifi^s  father,  his  son  and  heir;  who,  being  indebted,  made 
his  will,  and  devised  several  lands  to  his  wife,  Sylvestra,  but  did 
not  express  it  to  be  in  satisfaction  of  dower,  and  gave  the  residue 
t)f  his  lands  to  his  executors,  until  his  debts  were  paid.  Syhestra 
recovered  dower  at  law,  and  2201  damages;  upon  which  the  heir 
filed  the  bill  to  be  relieved  against  the  judgment,  and  the  widow 
also  filed  her  bill  for  a  discovery  of  the  profits,  and  removal  of  the 
term  out  of  the  way.  The  Lord  Keeper,  in  delivering  judgment, 
said,  '^  Sylvestra^s  bill  is  only  against  the  trustees  of  the  father,  to 
have  an  account  of  the  real  and  personal  estate,  and  to  dischaige 
the  debts ;  you  do  not  pretend  but  that  a  dowress  is  to  be  re- 
lieved against  a  satisfied  mortgage,  so  she  must  in  this  case :  you 
do  not  insist  upon  Lady  Radnor^B  case  to  be  against  it  The  heir 
must  be  relieved  against  the  damages  until  the  debts  paid;  let 
a  Master  see,  whether  sufficient  was  raised  to  pay  the  debts  and 
defalcation  out  of  the  recovery;  th^  devise  is  not  to  be  looked 
upon  as  any  recompense  or  bar  of  dower,  but  a  voluntaiy  gift.'* 

In  French  v.  Dames  {f\  the  testator  devised  to  trustees  (his 
wife  being  one  of  them)  all  his  fi-eehold  estates  to  sell;  with  a 
direction  that  the  proceeds  were  to  form  part  of  his  residuaiy 
personal  estate.  He  then  gave  to  her  leasehold  premises,  and  a 
variety  of  articles  of  household  goods,  &c,  and  a  legacy  of  100/., 
with  liberty  to  reside  in  his  mansion-house ;  and  if  she  declined 
to  do  so,  he  ordered  -it  to  be  sold,  and  the  money  to  be  applied 
as  the  produce  of  his  freehold  estates.  He  also  gave  to  his  wife 
the  interest  of  2,0001  durante  viduitate ;  but  if  she  married,  then 

(d)  8  Yin.  Ab.  Beviae,  p.  866.  pi.         (e)  Pre.  Gba.  188. 
45.  (/)  2  Tes.  jun.  572. 
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half  of  the  principal  was  to  fell  into  bis  yesidiiary  personal  estate^  AppticaHon  of 

and  the  interest  of  the  other  half  was  to  be  paid  to  her  separate  ejection, 

use.    The  trustees  were  also  to  permit  her  the  enjoyment,  during  Tothewidowi 

widowhood,  of  his  plate,  &&,  which  were  to  be  sold  after  her 

death  or  marriage,  and  the  proceeds  applied  as  the  produce  of  his 

freehold  and  leasehold  estates.     The  testator  then  directed  his 

trustees  to  place  his  renduary  personal  estate  at  interest,  and  to 

transfer  one-eighth  part   of  the  capital   to  three  of  his  adult 

children;  and  to  apply  the  interest  of  the  remainder  for  the 

support  of  his  infant  children  till  twenty-one  or  marriage ;  and 

then  to  transfer  to  them  the  capital     Benefit  of  survivorship  was 

given  amongst  them,  in  the  event  of  all  of  them,  except  one^ 

dying  before  the  residue  could  be  ascertained,  or  their  shares 

became  payable ;  but  if  all  of  them  died  before  the  happening 

of  either  of  those  events,  he  gave  the  whole  of  his  residuary 

estate  to  his  vnfe'y  and  ^.  and  C.  absolutely,  in  equal  shares^ 

The  principal  question  was,  whether  the  widow  should  be  com-* 

pelled  to  elect  between  the  benefits  given  to  her  by  the  will 

and  her  dower  out  of  the  fineehold  estate,  which  was  sold  with 

her  consent  ?    Lord  Alvcmleyy  M.  R«,  determined  that  she  was 

entitled  to  dower,  and  also  to  the  provisions  made  for  her  by  the 

will ;  being  of  opinion,  that  none  of  the  dispositions  of  the  will 

raised  an  implication  of  clear  intention  in  the  testator  to  exclude 

bis  widow  fix>m  dower.     That  her  claim  to  dower  did  not  di&« 

appoint  any  of  the  dispositions  of  the  will,  nor  was  it  inconsistent 

with  the  testamentary  benefits:  and  bis  Lordship  observed,  with 

reference  to  the  direction  for  the  sale,  as  the  wife  consented  to 

take  the  value  of  her  dower  out  of  the  purchase  money,  it  would 

not  have  the  effect  of  obstructing  the  sale,  any  more  than  the 

incumbrance  of  any  stranger,  and  in  regard  to  the  husband's 

being  ignorant  of  his  wife's  right  to  dower,  that  was  not  suffi-< 

cient  to  put  her  to  election,  it  must  appear  that  he  did  know  it, 

and  meant  to  bar  her;  or  that  what  she  demanded  was  repugnant 

to  the  disposition. 

In  Brawn  v.  Parry  (g),  the  testator  died  seised  of  lands  of 
which  the  defendant,  his  widow,  was  dowable.  By  his  will  be 
devised  to  his  wife  some  particular  estates  for  life,  and  bequeathed 
to  her  some  parts  of  his  personal  estate,  but  did  not  add  in  bar 
of  dower.  The  question  was,  whether  by  accepting  the  devise 
and  bequests  under  the  will  of  her  husband,  she  was  not  barred 


(g)  2  Dick.  68^. 
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Application  of  pf  her  right  to  dower :  and  Lord  Thurhw,  C.,  held^  that  she 
election.  deiriy  was  not,  for  it  was  not  her  husband  but  the  law  that  gave 

To  the  widow,  j^er  dower ;  and  what  her  husband  gave  her  was  an  addition. 

In  Strahan  v.  SiUton  {h),  Matthew  Strahan  bequeathed  to  bis 
wife,  Margarety  twenty  guineas  for  her  immediate  support  and 
maintenance,  and  also  an  annuity  of  30/1  for  life,  provided  she 
should  so  long  continue  his  widow ;  and,  after  giving  some 
legacies,  directed  the  residue  of  his  personal  estate  to  be  invested 
in  the  funds  in  trustees'  names,  in  trust  for  his  son,  Qeorgey  when 
he  should  attain  twenty-one,  with  maintenance  out  of  the  annual 
produce  in  the  meantime.  The  testator  devised  a  freehold  mes- 
suage then  in  his  possession  to  his  said  son,  Qeorge^  in  fee,  the 
rents  and  profits  to  be  applied  towards  his  maintenance,  &c. 
during  minority :  and  the  testator  directed  that,  during  his  said 
son's  minority,  the  house  should  not  be  let  or  occupied  by  two 
individuals  he  specified.  By  a  codicil  the  testator  gave  his  wife 
all  his  household  goods,  furniture,  plate,  &c.,  and  all  his  stock  in 
trade  for  her  own  use.  The  testator  died  seised  in  fee  of  the 
freehold  messuage  devised  by  his  will,  having  no  other  freehold 
estate.  The  annual  value  of  the  messuage  was  262.  The  widow 
claiming  her  dower,  the  question  was,  whether  that  claim  of  dower 
was  not  inconsistent  with  the  devise  of  the  fiieehold  messuage  to 
the  son;  for,  otherwise,  it  was  admitted,  the  widow  was  entitled 
to  both  ?  It  was  suggested,  that  the  clause  respecting  the  letting 
was  inconsistent  with  the  widow's  claim,  if  she  were  to  insist  that 
it  should  be  set  by  metes  and  bounds.  But  Lord  Mvankyy  M.  R., 
decided,  that  the  widow  was  not  barred  of  her  dower  by  the 
devise ;  that  she  might  take  her  dower  out  of  the  rents,  and  not 
by  metes  and  bounds;  and  that  it  would  be  extravagant  to  sup* 
pose  she  would  occupy  a  part  of  the  house,  in  order  to  let  it  to 
the  persons  objected  to  by  the  testator. 

^  The  doctrine  of  the  preceding  cases  is  recognized  and  con- 
firmed by  Birmingham  v.  Kirwan  (t),  cited  in  a  future  page; 
and,  with  reference  to  the  residue  of  the  testator's  real  estates 
in  that  case  not  devised  to  his  wife,  may  be  classed  among  die 
preceding  authorities  (J). 

In  Norcott  v.   Gfnrdtm  {k\  the   testator  having  freehold  and 

(K)  3  Ves.  jun.  249.  was  reTeraionarj. 

(0  2  Sch.  &  Lef.  444 ;  see  also  (J)  See   also    EQu  y.  Lewis^   3 

\jot^ Dorchester y.^Ktioi Effingham,  Hare,  310;   Holdich  v.  HMick,  2 

Coop.  319 ;  also  the  case  of  Indedon  To.  &  Coll.  (C),  19. 

V.  Narthcote,  3  Atk.  433,  wherein  (k)  14  Sim.  25S, 
the  interest  devised   to  the  widow 
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copyhold  in  fee,  gave  an  annuity  to  his  wife  in  lieu  and  satis-  Application  of 
faction  of  **  all  dower  and  thirds  or  other  claims  and  demands  ^*^^*^"' 
which  she  might  otherwise  have  had  upon  his  estate^"  and  died  '^^  *^®  widow, 
intestate  as  to  his  real  estate :  the  widow  was  his  customary  heir. 
Sir  L.  ShadweUy  V.  C,  held  she  was  not  bound  to  elect  between 
the  annuity  and  the  copyholds,  but  was  entitled  to  both. 

We  proceed  in  the  second  place  to  consider  the  effect  of  a  Where  reoti, 

&c  devisoQ  to 

devise  by  the  husband  to  the  widow,  of  a  rent  charged  upon  the  ^jdow  out  of 
land  out  of  which  she  is  dowable ;  the  widow's  title  to  dower  not  JjJ^*^],'^^^^^ 
bebg  affected  by  the  3  &  4  Wm.  4,  c.  105. 

The  cases  are  in  some  instances  discordant,  but,  upon  the 
whole,  it  seems  to  be  established,  that  such  a  devise  by  the 
husband  .does  not,  of  itself,  sufficiently  manifest  the  testator's 
intention,  that  by  that  gift  his  wife  should  be  excluded  from  her 
legal  right  to  dower  out  of  the  lands  so  charged,  there  being  no 
inconsistency  between  the  testamentary  gift  and  legal  right:  fc^ 
the  widow  may  have  her  dower  assigned  out  of  one*third  of  the 
estate,  and  receive  her  annuity  or  rent-chai^ge  out  of  the  other: 
so  that  such  devise  is  at  most  only  an  equivocal  intimation  of 
the  testator's  intention. 

The  first  case  we  notice  is  Pitts  v.  Swnoden  (*).  There  the 
husband  devised  to  his  widow  an  annuity  of  501  payable  out 
of  his  copyhold  and  freehold  messuages,  with  a  clause  of  entry 
and  distress ;  to  be  made  good  out  of  his  personal  estate ;  and, 
subject  to  the  annuity,  he  gave  his  freehold  messuages  to  his 
three  children.  Lord  Harduncke  decided,  that  the  widow  was 
not  bound  to  elect,  but  entitled  to  both  her  dower  and  the 
annuity.  In  this  case  the  annui^  was  secured  out  of  a  mixed 
fund;  a  circumstance  relied  upon  in  some  of  the  subsequent 
cases,  as  raising  an  inference  in  favour  of  the  widow's  claim:  but, 
it  is  presumed  she  would  have  been  equally  entitled  had  the 
charge  beeft  confined  to  the  freehold. 

The  next  case  is  Amold  v.  Kempstead  (l)^  wherein  the  husband 
bequeathed  to  his  wife  two  leasehold  houses  for  life,  also  an 
annuity  of  \0L  out  of  the  rents  of  his  freehold  estates,  so  long  as 
she  continued  his  widow;  subject,  to  the  annuity,  he  devised  the 
estates  to  his  nephew,  Jofm  Arnold,  for  life,  with  remainder  to 
the  plaintiff,  William  Arnold,  in  fee.  There  were  no  clauses 
of  entry  and  distress;  and,  the  widow  being  dowable  out  of 
the  estates,  the  question  arose,  whether  she  would  be  entitled 


(k)  1  Bro.  C.  C.  292,  note.  (I)  2  Eden.  236 ;  Ambl.  466,  S.  C. 
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Applicatioi of  both  to  dower  and  the  annuity  likewise?    Lord  Northmgiam 
election,  decreed  she  ought  to  elect;  observing*  that  it  was  the  manifest 


To  the  widow,  intention  of  the  testator  to  give  this  annuity  in  satisfiustion  of 
dower. 

It  is  difficult,  if  not  imposedble,  to  reconcile  the  case  last  stated 
with  that  of  Pitts  y.  Snawden.  If  the  annuity  in  the  one  case  is* 
as  Lord  NarHdng^m  said,  in  contradiction  to  the  will,  it  would 
seem  to  be  equally  inconsistent  in  the  other. 

The  case  next  in  order  is  Villa  Real  v.  Lard  Gahoay  (m)» 
There  the  husband  devised  to  his  wife  an  annuity  of  200JL  for 
life,  with  power  of  entry  and  distress ;  and,  subject  thereto*  gave 
all  his  real  and  personal  estates  to  trustees,  to  preserve  contingent 
remainders  of  the  real  estate,  &c.,  but  to  permit  his  daughter  or 
her  trustee,  during  her  life,  to  receive  the  rents  of  all  the  pre- 
mises for  her  benefit,  and  to  let  the  same  at  the  best  rents 
without  fines;  with  remainder  to  the  heirs  of  her  body,  &c. 
Upon  the  question,  whether  the  widow  was  entitled  to  dower, 
and  also  to  the  rent-charge,  Ix)rd  Camden^  C,  decided,  that  the 
widow  must  elect  between  the  two;  being  of  opinion,  that  the 
dower  would  be  inconsistent  with  the  terms  of  the  devise.  The 
last  case  was  determined  upon  its  own  peculiar  circumstances ; 
the  daughter  was  to  receive  all  the  lauds,  and  to  demise  the 
^>hole  estate,  &&;  and,  if  the  widow  had  recovered  one-third 
of  the  estate,  the  trustees  could  not  permit  the  daughter  or  her 
trustee  to  receive  aU  the  estate,  nor  let  the  \6hole  of  it(n):  so  that 
this  case  cannot  b^  considered  as  sanctioning  that  of  Arnold  v. 
J^empstead* 

The  case  that  followed  is  Jimet  v.  Collier  {p\  in  which  the 
husband  bequeathed  to  his  wife,  for  life,  his  dwelling-house  in 
(JheheOi  household  goods,  &c. ;  and  ho  charged  all  his  fi-eeh<4d 
estate  at  Chelsea  with  an  annuity  of  401  to  be  paid  quarterly  to 
his  wffe  for  life,  with  power  to  distrain  for  the  arrears:  he  also 
f:harged  the  estate  with  a  like  annuity  for  his  nephew  John  Jonesy 
with  a  similar  power  of  distress ;  and  he  then  devised  the  pre- 
mises, given  to  his  wife  for  life,  from  her  death,  and  also  all  his 
freehold  estates  so  chargeable  as  aforesaid,  and  all  other  his  real 
and  person^  estates,  to  trustees,  qntil  his  grandniece  Mary  jinn 
fJinies  attained  the  age  of  twenty-five ;  and  then  to  her  absolutely, 
lie  directed  his  trustees  to  allow  and  apply  the  surplus  of  the  rents 
and  profits  of  his  said  estates,  subject  as  aforesaid,  for  Mary  An» 

(ni)  I  Bro.  C.  C.  202,  note ;  Ambl.  Birmingham  v.  KirwaxL,  2  Sdio.  & 
682,  S.  C.  Lef.  453. 

(n)    Vide    per    Lord    RedesdaU^  (o)  Ambl.  730. 
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Janets  makitenance  and  education,  until  she  attained  her  ab<nre  Applieation  of 

age*    He  then  dh'ected  his  trustees  to  complete  a  contract  he  bad  <>^^<^'Q°^ 

entered  into  for  the  sale  of  part  of  his  estate,  and  to  lay  out  the  '^^  ^^  widow. 

money  to  the  same  uses  which  he  had  limited  of  the  lands  by  his 

wilL     Under  these  circumstances,  Sir  Thomas  SeweU,  M.  R., 

decided,  that  the  widow  should  elect  between  the  benefits  in  the 

will  and  her  dower.    The  reasons  for  his  judgment  appear  to 

have  been,  that  the  testator  supposed  he  had  the  estate  entirely  at 

his  disposal,  and  so  directed  the  disposition  of  the  surphu  of  the 

rents  as  to  exclude  all  idea  of  dower;  and  that,  when  he  entered 

into  the  contract  for  sale,  he  considered  himself  having  power  to 

dispose  of  it  free  from  dower.     Tliese  reasons  are  by  no  means 

satisfactory ;  the  dispositions  of  the  will  being  quite  consistent 

with  an  intention  in  the  testator  only  to  pass  such  interest,  as  he 

had  power  to  dispose  of,  and  no  other,  namely,  two-thirds  of  the 

property.     The  inference  of  the  intention  from  the  contract  is 

equally  ambiguous ;  for  he  might  have  intended  to  sell  subject  to 

his  wife's  dower,  or  the  widow  mi^ht  have  concurred,  receiving 

part  of  the  purchase  money. 

The  case  of  Pearson  v.  Pearson  {p)  follows  next  in  order. 
There  the  husband  devised  a  house  and  ten  acres  of  land  to  his 
son,  subject  to  a  rentHsharge  of  lOL  a  year  to  his  wife  for  life,  and 
of  5L  a  year  to  his  brother.  Upon  the  bill  of  the  widow  for  her 
dower  and  the  annuity,  the  question  arose,  whether  she  was 
entided  to  both?  Lord  Loughborough  decided  that  she  was; 
observing,  that  the  gift  of  the  annuity  to  the  wife  might  be  a  bar 
of  dower  or  not,  according  to  the  language  of  the  will:  but  in  the 
case  before  him,  if  the  value  of  the  lands  was  insufficient  to  satisfy 
the  two  annuities  and  the  dower,  it  would  be  a  proof  it  was 
intended  to  be  a  bar;  otherwise  there  was  nothing  in  the  vrill  to 
show  such  intention.  A  reference  was  made  to  the  Master  to 
inquire  into  the  value  of  the  lands,  and,  if  it  was  not  suflScient,  the 
widow  was  to  relinquish  her  dower. 

This  case  is  the  first  instance  of  such  a  reference,  and  was 
disapproved  of  by  the  Master  of  tiie  Rolls  in  French  v.  Domes  (y). 

ITie  next  case  is  Wake  v.  Wdke(r\  which  was  decided  by 
Suller,  J.,  sitting  for  the  Chancellor.  There  the  husband  devised 
all  his  estate  and  effects,  upon  trust  (subject  to  an  annuity  or 
rent-chaige  of  SSL  to  his  wife  for  life),  for  his  son  by  a  former 


(p)  1  Bro.  C.  C.  292.  Yes.  88^. 

{q)  2  Yes.  jun.  580 ;  see  also  per  (r)  1  Yes*  jun.  335 ;  3  3ro,  C.  G. 

Lord  Eldon^  in  Druce  v.  Demsoth  ^     ^^^y  ^'  ^« 
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ApQlicatioD  of  wife,  whom  he  made  one  of  his  residuary  legatees:  and  it  was 

election.  j^^jj  ^^^^  gj^^  ^^  ^^^  entitled  to  both  her  annuity  and  dower. 

To  the  widow,  'pj^jg  ^^g^  ^^  jj^^jg  argued ;  neither  were  Pitts  v.  SnowdeUy  nor 

Pearson  v.  Pearsofij  cited,  but  the  authority  of  Jones  v.  Collier  was 

relied  on. 

In  Foster  v.  CooA  («),  the  husband,  being  seised  of  freehold 
estate,  and  possessed  of  leasehold  and  other  personal  property, 
devised  and  bequeathed  all  his  real  and  personal  estates  to 
trustees,  upon  trust  to  pay  his  wife  an  annuity  of  50L  during 
widowhood ;  but  if  she  married  again,  to  pay  her  an  annuity  of 
30/.  only.  The  testator  desired  his  tnistees  to  permit  his  wife  to 
have  the  use  of  the  mansion  house,  and  such  furniture  therein  as 
she  should  think  proper,  during  her  widowhood;  and  directed 
that  the  child,  wherewith  his  wife  was  then  pregnant,  should  be 
brought  up  by  her  until  twelve  years  of  age;  and  he  further, 
desired  his  trustees  to  improve  and  manage  his  real  and  personal 
estates  in  the  best  manner  for  the  benefit  of  the  child,  in  all 
needful  support  and  maintenance.  He  then  devised  all  his  real 
and  personal  estate  whatsoever  to  the  child  when  he  should  attain 
twenty-five,  charged  with  the  payment  of  the  annuity  bequeathed 
to  his  wife ;  and  he  directed  his  tnistees  to  possess  themselves  of 
all  his  estates  and  substance,  and  improve  the  same  for  the  benefit 
of  his  child,  and  to  pay  his  debts.  One  of  the  questions  was, 
whether  the  wife  should  have  her  dower  as  well  as  the  annuity ; 
and  Lord  Thurlow  decided  that  she  should  take  both :  observing, 
that  dower  was  an  inchoate  right  during  coverture,  which  could 
not  be  taken  from  the  wife,  but  by  express  lariguagey  or  an  infer-* 
ence  which  was  irresistible,  amounting  to  declaration  plcdn.  That 
upon  mere  conjecture  and  slight  probability,  as  in  this  case,  she 
should  not  lose  her  plain  legal  right;  and  his  Lordship,  there- 
fore, decreed  accordingly  {t). 

The  last  case  is  consistent  with  Pitts  v.  Snowden  and  Pearson 
V.  Pearson,  and,  though  in  some  respects  it  resembles  Villa  Ileal 
V.  Lord  Galway,  it  has  not  those  particular  circumstances  in  the 
devise,  fi*om  which  Lord  Camden  in  the  last  case  inferred  the 
testator's,  intention  to  be  inconsistent  with  the  wife's  right  to 
dower,  such  as  the  direction,  that  his  daughter  was  to  receive  aff 
the  lands  and  the  trustees  let  the  whole  estate. 

The  case   last  stated   is  confirmed  by  that  of  Greatorex  v. 
Cary(u).     There  the  husband  gave  an  annuity  of  loOL  to  his 


(«)  3  Bro.  G.  C.  847.  note,  3  Bro.  C.  C.  350. 

(0    From    Sir  J.  Simem'B  MS.         («)  6  Yes.  615. 
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widow,  and  bo  long  as  she  should  so  continue,  to  be  paid  by  his  Application  of 

executors  half-yearly  put  of  the  produce  of  his  real  and  personal  election* 

estate ;  which  personal  estate  he  directed  might  be  placed  out  at  '^o  the  widow. 

interest,  to  assist  his  real  estate  in  payment  of  the  annuity,  or  so 

much  of  his  personal  estate   as  should  be  necessary  for  that 

purpose ;  and  he  desired  the  first  payment  of  the  said  annuity 

should  be  made  within  six  months  after  his  decease.   The  testator 

then  bequeathed  to  his  wife  his  household  goods,  furniture,  plate, 

&C. ;  and,  in  the  event  of  her  dying  without  leaving  a  child,  he 

devised  and  bequeathed  all  the  residue  of  his  real  and  personal 

estate  to  his  sister  Ann  Baker  absolutely.     Upon  the  bill  of  the 

widow,  the  question  was,  whether  she  was  entitled  to  the  annuity, 

and  ako  her  dower  and  freebench;  and  Lord  Ahardey^  M.  R., 

decided  that  she  was  so  entitled ;  being  of  opinion  he  could  not 

distinguish  the  case  from  that  of  Foster  v.  Cooky  observing  that 

the  question  in  all  these  cases  is,  whether  the  testator  meant  to 

give  away  his  wife's  dower,  which  he  could  not  do  directly.     For 

it  must  be  seen  clearly  that  he  meant  to  dispose,  so  that  if  she 

should  claim  dower,  it  would  disappoint  the  wUL    It  must  appear 

that  there  is  some  repugnancy. 

The  reader  will  have  observed  upon  the  preceding  cases,  that 
those  ofJPUts  V.  Snowden,  Pearson  v.  Pearson^  Poster  v.  Cook^  and 
Greaicrex  v.  Cary(p\  support  the  proposition  now  under  consi- 
deration: that  the  case  of  Arnold  v.  Kempstead  is  not  to  be 
reconciled  with  them ;  that  ViUa  Real  v.  Lord  Galway  and  Jones 
V.  ColUer  negatived  the  widow's  claim  upon  the  peculiar  wording 
of  the  wills,  as  sufficiently  intimating  the  testator's  intention  to 
exclude  it,  while  Wake  v.  Wake  was  decided  by  BuUer^  J.,  upon 
the  authority  of  Jones  v.  ColUer,  which  was  no  authority  for  the 
general  proposition,  that  the  annuity  in  itself  was  sufficient  to  bar 
the  wife's  right,  but  was,  as  before  observed,  decided  upon  its  own 
peculiar  circumstances. 

Upon  a  review,  therefore,  of  the  authorities,  taking  also  into 
consideration  the  bias  of  the  Court  of  Chancery  to  favour  the 
widow*s  claim,  the  rule  may  be  considered  established,  that 
whether  an  annuity  or  rent-charge  be  given  to  the  widow,  out  of 
the  particular  estate  in  which  she  is  dowable,  or  out  of  that  estate 
enumerated  with  other  property,  she  will  be  entitled  to  both 
provisions;  unless,  in  the  first  case,  the  estate  is  insufficient  to 
pay  the  annuity  and  to  meet  the  dower :  from  which  circumstance, 

(iff)  See  also  Dawson  ▼•  BeUf  1  Keen,  761  ;  Harrison  v.  Harrison^ 
lb.  765. 
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AppHeation  of  tbe  intention  ivould  be  apparent^  that  her  husband  did  not  mean 

election. ijj^j.  gjj^  ghould  be  at  liberty  to  enforce  both  her  claims;  and 

To  the  widow,  unless,  in  the  second  case,  when,  upon  a  consideration  of  the 
whole  will,  such  an  inconsistency  appears  between  the  provisions 
or  limitations  in  it,  and  the  right  to  dower,  as  to  make  the  inten- 
tion manifest  and  indnbitabk,  that  she  was  not  to  have  the  beneBtB 
intended  for  her  by  the  will,  together  with  her  dower.  Instancea 
of  such  inconsistency  will  be  adduced  in  the  following  section ; 
and  to  which  we  next  proceed  in  order. 

• 
2.  Instances  2.  Where  the  intention  to  exclude  the  widow  has  been  consi- 

to^excludr***'"  dered  sufficiently  apparent,  from  the  terms  of  the  will,  and  to  the 
widow  ftp-        purposes  of  which  it  has  been  considered  repugnant 
parent.  ipj^^  ^^^  ^^^  ^^  notice  is  GosKfiff  V.  Warburton  (x).    There 

the  husband  devised  his  land  to  his  wife,  till  P.  his  daughter 
attained  the  age  of  nineteen  years,  and  afterwards  to  P.  in  tail, 
remainder  over  in  fee.  He  further  devised  that  P.  should  pay, 
after  her  age  of  nineteen  years,  to  his  wife  \2L  per  annum  itk 
recompence  of  her  dower ;  and,  if  she  failed  of  payment,  that  his 
wife  should  have  the  land  for  her  life.  The  wife,  before  P. 
attained  nineteen,  brought  her  writ  of  dower,  and  recovered  a 
third  part;  and,  after  P.  attained  that  age,  entered  for  non- 
payment of  the  122.  The  question  was,  whether  such  entfy  was 
lawful ;  and  it  was  adjudged  not ;  for,  having  recover^  a  third 
part  in  dower,  she  should  not  have  the  rent  by  the  will ;  it  being 
against  the  intention  of  the  testator  she  should  have  both.  Tbe 
judgment  was  affirmed  upon  appeal. 

In  Boyntan  v.  Boyntan  {y)y  the  husband,  after  giving  to  his  wife 
for  life  his  mansion-house,  &c  and  some  legacies,  devised  to 
her  an  annuity  of  l,0O0il  charged  upon  his  real  estates  not 
bequeathed  to  her,  and  in  lieu  of  dower;  but  this  grant  and  the 
legacies  were  declared  to  be  void  if  she  married  again,  and  in 
that  event  he  gave  her  an  annuity  of  100/1  similarly  charged, 
^*  in  full  for  every  benefit  and  advantage  which  he  meant  shonkl 
arise  out  of  any  of  his  real  or  personal  estates,  in  case  she  should 
marry  again."  The  tiridow,  in  an  answer  to  a  suit,  elected  to 
take  her  dower;  and  afterwards  married ;  upon  which  a  supple- 
mental bill  was  filed,  and  she  claimed,  by  her  answer,  both  her 
dower  and  the  annuity  of  100/.,  notwithstanding  her  prior  elec- 
tion; but  Lord  Thurlaw  said,  that  the  terms  in  which  that 
annuity  was  given,  were  tantamount  to  express  declaration,  that 


(x)  Cro.  Eliz.  128.  (y)  1  Bro.  C.  C.  44^. 
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she  shoold  not  have  dower;  and  that,  having  married  again,  and  AppUcstlon  of 

elected  her  dower,  she  had  no  title  to  the  annuity  of  lOOi ;  and  ^^^^'^°- 

he  decreed  accordingly.  '^^  ***•  widow. 

Again,  in  Birmingham  v.  Kxnoan  {z),  Nicholas  Bimdngham^ 
being  seised  in  fee  of  considerable  real  estates,  devised  them  to 
trustees,  in  trust,  by  sale  or  mortgage,  or  out  of  the  rents  and 
profits  to  pay  debts,  &c.  in  aid  of  his  pei^sonal  property;  and  as 
to  his  demesne  of  about  one  hundred  aud  seventy  acres,  with  his 
house,  offices,  and  garden,  to  permit  his  wife  to  hold  and  enjoy 
them  for  her  life,  at  the  yearly  rent  of  thirteen  shillings  for  each 
acre  of  the  demesne,  exclusive  of  bog;  she  keeping  the  house, 
offices,  and  garden  in  perfect  repair,  and  not  to  let  them,  except 
to  the  persons  in  remainder.  The  residue  of  his  lands,  subject 
to  the  payment  of  his  debts  and  legacies  as  aforesaid,  he  devised 
to  other  persons.  The  testator  was  greatly  indebted  at  his  death 
to  creditors  by  elegit^  who  took  possession  of  the  lands  not 
devised  to  the  widow.  She  also  entered  upon  the  demesne, 
house,  &c  bequeathed  to  her  for  life,  and  afterwards  recovered 
her  dower  at  law  out  of  the  residue  of  the  lands.  The  question 
was,  whether,  under  the  circumstances,  she  was  entitled  to  any 
dower,  and  of  what?  Lord  Redesdaky  C,  decided,  in  conformity 
with  Lawrence  v.  Lawrence,  and  the  other  cases  of  that  class 
before  referred  to,  that  the  devise  of  part  of  the  lands  to  the 
widow  did  not  bar  her  right  to  dower  of  the  remainder  of  them. 
But  his  Lordship  was  of  opinion  that,  under  the  terms  of  the 
devise  and  the  dispositions  in  the  will,  she  could  not  claim  dower 
in  the  house  and  demesne,  and  also  the  interest  in  them  given  to 
her  by  the  will,  since  the  enjoyment  under  the  two  titles  was 
inconsistent  under  the  circumstances  of  the-  case.  His  Lordship 
observed,  "  the  house  and  demesne  are  devised,  with  the  rest  <if 
the  estate,  to  trustees;  that  devise,  taken  simply,  might  be 
subject  to  the  widow's  right  of  dower ;  but  it  is  coupled  with  a 
direction,  that  she  shall  have  the  enjoyment  of  the  house  and 
demesne,  paying  a  rent  of  ISs.  per  acre,  which  must  be  out  of 
the  whole.  Then  follow  directions  that  she  shall  keep  the  house 
and  demesne  in  repair,  that  she  shall  n6t  alien  except  to  the 
persons  in  remainder ;  directions  which  apply  to  the  whole  of  the 
house  and  demesne,  and  could  not  be  considered  obligations  on 
a  person  claiming  title  by  dower.  It  was  clearly,  therefore,  the 
intention  of  the  testator,  that  the  wife  should  enjoy  the  whole  of 
she  house  and  demesne,  under  a  right  created  by  the  will,  and 


(z)  2  Scho.  &  Lcf.  444. 
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Appticttionor  not  part  of  it,  under  a  right  which  she  had  previously  had,  and 
election.  p^j^j.  yQ(}er  the  will.     If  she  brought  a  writ  of  dower  against  the 

To  the  widow,  trustees,  as  devisees  in  respect  of  the  house  and  demesne,  and 
was  to  have  a  third  part  set  out  to  her,  they  could  not  execute 
the  trust  reposed  in  them,  of  permitting  her  to  enjoy  the  whole 
under  the  will,  one-third  being  recovered  from  them ;  nor  could 
they  reserve  an  acreable  rent  on  the  whole,  and  of  the  rent  to  be 
reserved  she  could  not  have  dower:  so  that  she,  admitting  the 
right  of  the  trustees  to  the  whole  (which  she  must  do  for  the 
purpose  of  having  the  demise  made  to  her  under  the  will),  must 
yet  dispute  their  title  as  to  one-third,  if  she  claims  dower  of  the 
house  and  demesne.  K  she  had  entered  on  the  whole  of  the 
house  and  demesne  under  a  lease  from  the  trustees  before  suing 
her  writ  of  dower,  she  must  have  demanded  dower  against  her 
own  title,  and  avoided  the  lease  as  to  one-third.  As  to  the  house 
and  demesne,  therefore,  the  question  seems  clear."  But  his 
Lordship  was  of  opinion,  that  there  was  not  sufficient  in  the  will 
to  exclude  her  from  dower  out  of  the  rest  of  the  estate. 

So  in  Chalmers  v.  Storil{a\  the  husband  devised  all  his  estates 
whatsoever  to  be  equally  divided  amongst  his  wife  and  his  two 
children,  a  son  and  a  daughter ;  it  being  his  intention  to  make 
no  distinction  in  favour  of  the  male,  but  that  his  daughter  should 
have  an  equal  share  with  his  son  of  all  his  property.  The  testator 
further  declared,  that  in  the  event  of  the  children  dying  in  the 
lifetime  of  his  wife,  she  should  enjoy  their  shares  during  her  life. 
One  of  the  questions  was,  whether  the  widow  was  endtled  to 
dower  out  of  the  remainder  of  the  property,  not  immediately 
devised  to  her.  Sir  William  Grants  M.  R.,  decreed  that  she 
was  not;  observing,  *^  The  testator  directing  all  his  real  and 
personal  estate  to  be  equally  divided^  &c  the  same  equality  is 
intended  to  take  place  in  division  of  the  real,  as  of  the  personal 
estate ;  which  cannot  be,  if  the  widow  first  takes  out  of  it  her 
dower,  and  then  a  third  of  the  remaining  two-thirds." 

The  last  case  may  be  considered  an  authority  for  this  propo- 
sition, that  where  the  husband  devises  his  freehold  estates  to  his 
widow  and  others  as  tenants  in  common,  without  expressing 
that  the  devise  is  in  bar  of  dower,  the  wife  will  not  be  entitled 
to  her  dower  and  the  share  of  the  remainder,  but  must  make  her 
election. 

In  the  case  of  Roberts  v.  Smith  (b\  the  testator  gave  gavelkind 
lands  to  his  wife  and  two  other  persons,  in  trust,  as  to  one  moiety 


(a)  2  Vc8.  &  Bea.  222.  {b)  1  Sim.  &  Stu.  513. 
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for  his  wife  during  widowhood,  for  the  maintenance  of  herself  Applicntton  of 
and  her  children  of  a  fonner  marriage ;  and  as  to  the  other  moiety  ®^<^*^°' 


in  trust  for  his  children.  It  was  held  that  the  equal  division  of  '^^  ^  widow, 
the  income  intended  by  the  testator  was  inconsistent  with  the 
claim  to  dower,  and  that  the  widow,  therefore,  was  bound  to 
elect 

In  Dickson  v.  Robinson  (c),  the  testator  having  given  his  real 
and  personal  estate  to  his  widow,  upon  tnist  for  the  equal  benefit 
of  herself  and  children,  it  was  held  to  be  a  case  of  election. 

In  Miall  v.  Brain  (d),  the  testator  devised  all  his  real  and 
personal  property  to  trustees,  upon  trust  as  to  part  for  his  wife 
during  widowhood,  and  upon  &rther  trust,  out  of  the  rents  and 
produce  of  his  real  and  personal  estate,  to  pay  her  an  annuity 
of  100/.,  during  widowhood,  with  a  further  annuity  of  50/.  if  she 
should  be  enceinte  at  his  decease :  and  upon  further  trust,  among 
other  things,  to  permit  his  daughter  to  use  and  occupy  a  free- 
hold house,  other  part  of  his  property,  for  her  life,  and  upon 
other  trusts  therein  mentioned.  Sir  John  Leach^  Y.  (^,  observed, 
that  the  testator  contemplated  for  his  daughter  the  personal 
use  and  occupation  of  that  house,  which  was  inconsistent  with 
the  widow's  claim  to  dower  out  of  that  part  of  the  property. 
The  house  was  part  of  a  general  devise,  and  the  testator  had  not 
given  it  to  the  trustees  free  from  dower,  unless  he  had  so  given 
the  rest  of  his  estate.  The  testator  had  shown  a  plain  intention^ 
that  the  trustees  should  take  such  an  interest  in  the  house,  as 
would  exclude  the  wife*s  dower;  and  the  same  intention  must 
apply  to  the  whole  estate  passing  by  the  same  devise. 
.  So  in  Butcher  v.  Kemp  (e),  the  testator  having  devised  a  firee- 
hold  fiurm  to  trustees  for  the  benefit  of  his -daughter,  with  direc- 
tions to  them  to  carry  on  the  business  of  the  farm,  or  let  it  on 
lease,  during  the  daughter's  minority.  Sir  John  Leach,  V.  C,  held 
this  to  be  sufficient  proof  of  an  intention  to  exclude  the  wife 
from  dower. 

In  Reynolds  v.  Torin  (/),  General  Reynolds  bequeathed  to  his 
vrife  during  her  life  four-sevenths  of  the  income  of  his  general 
residuary  estate.  In  the  schedule  referred  to  in  the  will  was  a 
debt  due  from  a  Mr.  Simson,  of  26,000/.  secured  on  a  heritable 
bond  in  Scotch  form,  charging  lands  in  Scotland^  and  which 


(c)  Rolls,  30th  April,  1822,  stated  .  division  discussed, 
by  Bfr.  Jacob,  in  his  edition  of  Mr.  (d)  4  Mad.  119. 

Roper's    Treatise  on   the   Law   of         (e)  6  Mad.  61. 
Husband  and  Wife,  where  the  reader         (/)  1  Russ.  129. 
will  find  the  cases  in  the  present 
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Appficttion  of  according  to  the  Scotch  law  did  not  pofis  by  the  wUL  The  widow 
election^__^  by  the  law  of  Scotland  was  entitled  to  a  terce  or  third  part  in  the 
To  tlie  widow,  gm^  secured;  and  the  question  was,  whether  she  should  be  put 
to  her  election  between  her  terce  and  the  beneBts  under  the 
will?  Lord  Gifford,  M.  B.,  decided  she  should,  being  of  opinion 
that  the  testator,  having  given  her  interest  of  four-sevenths  of 
the  produce  of  his  whole  property,  and  meaning  to  include  the 
interest  of  four-sevenths  of  the  26,000JL  could  not  have  intended 
to  give  her  both  four-sevenths  and  one*third  of  the  yearly  interest 
of  the  land. 

The  case  of  Roadley  v.  JDixon{g\  in  some  important  particulars 
resembles  the  cases  of  VHIa  Reed  v.  Lord  Gaboay  (A),  Jones  v. 
Collier  (t),  and  Mudl  v.  Brain  {k).  The  testator  gave  an  annuity 
to  his  wife  for  life,  charged  on  his  estate  at  SearB^,  with  powers  of 
entry  and  distress,  also  the  life  interest  in  the  sum  of  4,000iL  charged 
with  other  legacies  and  an  annuity  upon  the  same  estate,  in  aid 
of  his  personal  estate.  The  testator  then  gave  his  wife,  during  the 
minority  of  his  son,  IL  D.  Roadley^  the  use  of  his  dwelling^ouse 
at  Searlby  rent  free.  He  then  devised  his  estate  at  SearUnf^  and 
all  other  his  real  and  personal  estate,  to  trustees  upon  trust  out  of 
the  rents  and  annual  produce  to  pay  competent  sums  for  the 
maintenance  and  education  of  his  son :  and  upon  trust,  during 
the  minority  of  his  son,  to  manage  the  fitrm  then  in  the  testator^ 
possession,  and  let  or  manage  the  residue  of  his  real  estates,  and 
receive  and  take  the  rents  of  the  whole  of  his  said  real  estates,  and 
the  annual  produce  of  his  personal  estate,  and  lay  out  the  same 
for  the  purpose  of  accumulation  for  the  benefit  of  his  son ;  and 
subject  to  annuities,  debts,  and  legacies,  bequeathed  by  his  will» 
the  testator  gave  all  his  said  real  and  personal  estate,  and  the 
accumulations,  to  his  son  absolutely.  The  estate  at  Searlby  con- 
sisted of  a  mausion-house  and  about  1,080  acres  of  land;^  of  which 
about  943  were  in  the  testator's  occupation  at  the  time  of  his 
death.  The  widow  claimed  dower  out  of  all  the  real  estates  of 
the  testator,  in  addition  to  the  benefits  given  by  the  will*  Against 
this  claim  it  was  contended,  that  the  gift  of  the  rent-charge  was 
inconsistent  with  the  widow's  right  to  dower,  which  would  with- 
draw a  great  part  of  the  property  firom  the  operation  of  the  will,  and 
that  she  was  bound  to  elect  between  the  testamentary  benefits  and 
her  right  to  dower.     Ijordi  Lyndhursty  C,  decided  accordingly: 

(g)  3  Ru88. 193 ;  see  also  Beynard  Lowe^y  10  Jur.  453. 

V.  Spence,  4  Beav.  103  ;  Haa  v.  HUl,  (A)  Supra,  p.  1624. 

I  Dr.  &  W.  94 ;  Taylor  v.  Taylor,  1  (0  Supra,  p.  1624. 

Yo.  &  Coll.  (C),  727 ;   O'Hara  v.  (*)  Supra,  p.  1631. 
Chaine,  1  J.  &  Lat  662 ;  Lowe$  v. 
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his  Lordship  observed,  that  he  did  not  mean  thereby  to  say,  A|iplicatHm«r 

that  a  mere  chaige  of  annuity  in  the  widow's  fiivomr»  with  a  ®|^*»®"- 

clause  of  entry  and  distress,  was  sufficient  to  put  her  to  election :  "^^  ^  widow. 

but,  coupling  that  with  the  particular  dispositions  of  his  property, 

the  express  direction  for  the  occupation  of  part  of  the  estate  by 

the  trustees,  and  the  trusts  declared  with  respect  to  the  rents  of 

the  whole  of  the  real  estate,  his  Lordship  thought  the  testator's 

intenlioo  manifest,  that  the  whole  of  his  property  should  be  free 

from  dower. 

But  where  the  widow  is  bound  to  elect  between  her  rights 
under  her  marriage  settlement,  and  testamentary  benefits  given 
by  her  husband,  her  acceptance  of  those  benefits  will  not  preclude 
her  from  claiming  a  leasehold  estate,  part  of  her  own  fortune, 
which  her  husband  was  bound  to  renew  in  the  names  of  the 
trustees  of  the  settlement,  but  which  be  renewed  in  his  own 
naoie(/^ 

Connected  in  some  measure  with  the  doctrine  now  under  con- 
siderationp  is  the  right  of  the  widow  to  elect  between  her  dower 
and  provisions  made  by  a  settlement  after  marriage ;  but  as  it 
does  not  fall  within  the  professed  object  of  the  present  wcNrk^ 
and  the  subject  is  discussed  at  length  in  Mr.  Boper^s  Treadse  on 
the  Law  of  Husband  and  Wife,  the  reader  is  referred  to  that 
worky  wherein  he  will  find  the  law  upon  the  point  stated  with 
that  author's  accustomed  accuracy. 

3.  We  proceed  to  consider  the  application  of  the  doctrine  of  3.  Where  the 
election  to  the  widow,  where  she  takes  a  testamentary  provision  ^^jon^x- 
expressly  given  in  lieu  of  dower  and  thirds  out  of  the  real  and  pretsly  given  in 
personal  estate,  and  claims  a  distributive  share,  as  one  of  the  next  or  when  the  ' 
of  kin,  to  an  undisposed  of  portion  of  the  residue  of  the  testator's  widow  clwms 

^  *^  asnextofkiQ. 

personal  estate. 

The  law  upon  this  subjefst  is  now  settled  in  favour  of  the 
widow's  claim  as  next  of  kin,  and  is  thus  stated  by  Lord  Ahanley, 
in  Pickering  v.  Lord  Stamford  (m).  Where  the  testator  has  given 
to  his  wife  that  provision,  which  he  meant  to  be  a  satisfaction  for 
any  claim  she  might  have  against  the  other  objects  of  his  bounty, 
if  by  any  accident  those  objects  should  be  unable  to  claim  the 
benefit  of  that  exclusion,  no  other  person  shall  set  it  up  against 
the  widow. 

The  first  case  is  that  of  Symp9on  v.  Homsby  and  Button  v.  SymjH 
son  (n),  cited  by  Lord  Abxadey,  in  the  above  case,  and  by  which 

(0  Coleman  v.  Jones^  3  Russ.  312.      185 ;  2  £q.  Ga.  Abr.  439  $  2  Yem. 
(m)  Next  page.  722 )  Cited  3  Yes.  335. 

(h)  1716  Mich.  3  Geo.  1 ;  11  Yin. 
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Application  of  hifl  decision  was  ultimately  governed.     Hfs  Lordship  thus  states 
election.  ^j^^  ^^^g^^    Thomos  Addisofi^  by  his  will,  reciting  that  he  had  once 

To  tlie  widow,  intended  to  have  made  his  daughter  Jane  co-heiress  and  equal 
sharer  with  his  other  daughter,  but  having  married  without  his 
consent,  he  gave  her  certain  provisions  out  of  his  real  and  per- 
sonal estate ;  all  which  estates,  leases,  tithes,  and  money,  before 
devised  to  his  daughter /on^  and  her  issue,  were  thereby  declared 
to  be  in  satisfaction  of  her  child's  part,  of  whatsoever  more  she 
might  have  expected  from  him,  or  out  of  his  personal  estate.  He 
then  devised  to  his  wife;  and  gave  her  furniture  and  other  things, 
ail  which  devises  and  bequests  he  declared  to  be  in  full  of  her 
dower,  thirds,  and  other  claim  at  law  or  in  equity,  or  by  any 
local  custom  to  any  other  part  of  his  real  or  personal  estate.  He 
gave  the  residue  to  his  other  daughter,  who  died  in  his  Iifi> 
time,  leaving  one  child;  who  was  the  only  person  that  could  be 
entitled  under  the  Statute  of  Distributions,  besides  the  wife  and 
the  excluded  daughter.  By  a  codicil,  he  gave  the  residue  to  his 
wife  for  life,  with  power  to  dispose  of  the  same  after  her  decease, 
with  the  approbation  of  the  trustees.  Having  this  limited  power, 
she  made  a  disposition  without  the  consent  of  the  trustees.  The 
decree  declares  that  Frances  the  widow,  having  disposed  without 
the  consent  of  the  trustees,  had  not  pursued  her  power ;  there- 
fore the  testator  died  intestate  as  to  the  residue;  which  ou^t 
to  go  according  to  the  Statute  of  Distributions,  viz.  in  thirds; 
one-third  to  the  plaintiff  Sympson  in  right  of  his  wife  Jane;  one- 
third  to  the  child  of  the  deceased  daughter;  and  one-third  to  the 
devisee  of  the  widow. 

In  the  case  oi  Pickering  v.  Stamford  (o),  the  testator  by  his  will 
gave  certain  parts  of  his  real  and  personal  estate  to  his  wife, 
declaring  that  the  provision  thereby  made,  should  be  in  lieu  of 
dower  or  thirds,' which  his  wife  could  claim  in,  to,  or  out  of  his 
real  or  personal  estate,  or  either  of  them.  By  a  codicil,  the 
testator  bequeathed  all  the  residue  of  his  personal  estate  in 
certain  townships  to  his  executors,  for  such  chiuitable  purposes  as 
they  should  think  fit  A  bill  was  filed  by  one  of  the  representa- 
tives of  the  next  of  kin,  insisting  that  a  considerable  part  of  the 
personal  estate  consisted  of  real  securities,  and  that  the  bequest 
was  void  by  the  Statute  of  Mortmain;  and,  therefore,  prayed  that 
it  might  be  declared  distributable  among  the  next  of  kin,  and  that 
the  provision  made  for  the  widow  should  be  declared  to  have  been 
accepted  by  her  in  satisfaction  of  her  dower  and  thirds  out  of 


(o)  2  Yes.  juQ.  272,  5S1 ;  3  lb.  332,  493. 
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the  real  and  personal  estate.  But  Lord  Ahanky^  after  mu^h  con-  Applicfttlon  of 
sideration,  reversed  his  first  decree,  in  favour  of  the  next  of  kin,  e^g<^tion. 
to  the  exclusion  of  the  widow ;  and  ultimately  decided,  that  so  '^°  manied 

'  •'  women. 

much  of  the  residue  of  the  testator's  personal  estate,  as  was 
vested  in  real  securities,  was  divisible  according  to  the  Statute 
of  Distributions,  viz.  one-half  to  the  widowj  the  other  to  the 
next  of  kin.  In  the  course  of  his  judgment,  his  Lordship  ob* 
served,  "  The  difficulty  seems  to  be  this :  supposing  the  testator 
had  said  the  same  as  to  his  next  of  kin,  that  imagining  they  had 
some  customary  share,  and  acting  upon  that,  he  had  said  the 
disposition  to  them  should  be  a  satisfaction  for  their  shares; 
what  could  the  Court  have  done?  Must  they  have  said,  it  should 
be  the  same,  as  if  he  had  died  without  leaving  any  person  who 
could  take  ?  The  Court  must  have  let  them  in,  and  could  not 
have  excluded  the  widow;  and  Ix)rd  Coioper{p)y  thought  it 
something  analogous  to  that" 

We  may  here  observe  that  a  rent-charge,  limited  by  settlement 
on  the  marriage  of  the  testator  to  his  wife,  which  was  expressly 
declared  to  be  for  her  jointure,  and  in  lieu  of  dower  and  thirds  at 
common  law  will  not  exclude  her  from  a  distributive  share  of  her 
husband's  personal  estate  undisposed  of  (q). 

Fifthly.   Of  the  application  of  the  doctrine  of  election  to  6.  To  married 

.   ,  women. 

married  tDomeru 

First,  as  to  the  mode,  in  which  their  election  is  to  be 
declared;  and  secondly,  as  to  the  effect  of  the  election  when 
made. 

L  As  to  the  mode  in  which  the  election  is  to  be  declared.  i.  Astotlie 
Upon  this  the  practice  has  variifL    In  Parsons  v.  Dunne  (r),  eiaringelection 
Lord  Hardwicke  held  that  a  married  daughter  of  a  freeman  of  ^j  them. 
London^  could  not  make  her  election  between  her  share  of  her 
fiither*8  personal  estate,  under  his  will  or  by  custom,  without 
appearing  in  Court,  or  before  persons  named  as  commissioners, 
in  case  she  were  resident  abroad. 

In  some  cases  the  married  woman  is  called  upon  by  the  Court 
to  make  her  own  election ;  sometimes  in  one  mode,  and  some- 
times in  another ;  in  others,  f^ferenc^  is  made  to  the  Master,  to 
consider  which  of  the  two  interests  is  most  for  her  benefit*     Thui 


(p)  In  Sympion  v.  Eomshyy  and         (r)  2  Yes*  sen.  60 ;  Belt^s  SuppL 
HutUm  V.  Sympson^  supra.  291. 

iq)  CoOeton  v.  Gartk^  6  Sim.  19.  ^ 

VOU  IL  Y  T 


1636  Of  Election.  [Ch.  xxnr. 

ApplicstioD  of   in  Pultene^  V.  Lmil  DarKngUm  {s\  Mra.  PuUeney  was  ordered, 

clectioiL  within  a  specified  time,  to  make  her  election,  by  signing  the 

To  tnarried       registrar's  book :  which  not  being  done,  a  reference  was  made  to 

the  Master,  to  inquire  which  was  most  for  her  benefit,  and  the 

election  was  made  according  to  his  report. 

Again,  in  Vane  ▼•  Dungamum  (t\  Lady  Charlotte  Kerr,  a 
fetne  covert,  was  ordered  to  elect  before  the  Master  within  aiz 
months. 

In  other  cases,  where  the  valac  of  the  two  conflicting  interests 
18  obvious,  the  Court  will  decide  the  question  of  election,  without 
a  reference  to  the  Master  (tf ). 

Other  acts  have  been  considered  to  constitute  election,  besides 
those  made  in  a  suit  for  the  purpose.  Thus  in  Stratford  r. 
P&weU  (t)),  a  widow,  bound  to  elect  under  her  first  husband's 
will,  having  upon  a  second  marriage,  settled  her  property  to  her 
separate  use,  was  hcfld  to  have  made  her  election  by  acts  done 
during  her  second  coverture* 

Again ;  receipt,  by  9k  feme  covert,  during  five  years,  of  interesi 
of  a  l^acy  given  to  her  separate  use,  by  a  will  affecting  to  devise 
away  a  real  estate  to  which  she  was  entitled,  was  held  to  have 
constituted  an  election  (to). 

So,  where  a  married  womaq  concurs  with  her  husband  in 
selling  any  part  of  real  estate,  in  respect  of  which  she  was  bound 
to  elect,  such  sale  will,  it  is  conceived,  constitute  her  electioiL 
The  decree  in  the  case  of  Brodie  v.  Bony  (x),  seems  to  justify 
the  last  observation,  as  appears  firom  the  Registrar's  book,  firom 
which  the  following  extract  is  made:  *^  His  Honor  declared  that 
Betty  Cock,  in  case  she  had  not  elected,  was  bound  to  elect 
between  her  heritable  property  and  the  provisions  under  the 
will ;  and  it  was  referred  to  the  Master  to  inquire  and  state  to 
the  Court,  whether  the  defendant,  Daxnd  Cock  and  his  wife,  had 
sold  any,  and  what  parts  of  the  Scotch  heritable  estate  of  the 
testator,  and  whether  they  had  done  any  other  acts  in  respect 
thereof  or  affecting  the  same.  The  Master  was  to  make  a 
separate  report  as  to  such  lastly  mentioned  inquiry,  and  it  was 
declared  that,  in  case  the  said  Betty  Cock  had  not  already 


T^ 


(f )  r  Bro.  P.  C.  ed. ;  Toml.  646,  (w)  Ardewife  v.  Betmet,  2  DidL 

547  ;  see  Cavan  v.  PuUeneyy  infra ;  468. 

2  Yes.  jim.560,  696;  8  Ib«8S5;  see  (x)  QYes.  k  Bea.  127;  Reg.  Lib. 

also  9  lb.,  850.  A.  1812,  fo.  1487 ;  see  also  «i|^ 

(0  2  Scho.  k  Lef.  188«  LewU  v.  King,  2  Bro.  C.  G.  600 ; 

(u)  Wilson  V.  Lord  Towmh^  2  VoL  L  Husband  and  Wife,  2d.  ed. 

Yes*  jun.  698.  note  p.  29. 

(v)  1  Ball  &  Beat.  24. 
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elected,  she  ought  not  to  be  compelled  to  make  sach  election  Applicttionof 

as  aiforesaid,  until  the  Master  should  have  made  his  report,  e*^f^^ 

as  to  sucl)  last  mentioned  inquiry,  and  the  further  order  of  the  "^^  m»"»ed 

_  ^  1      J»  women. 

Court" 

Where  the  funds  are  not  settled  to  the  separate  use  of  a  married 
woman,  it  should  seem  that  acts  in  paii,  done  during  coverture^ 
will  not  be  a  valid  election  (y)* 

Neither  can  the  election  of  a  married  woman  in  Reference  to 
her  reversiotiiary  choses  in  action  be  carried  into  efrect  against 
the  dissent  of  her  husband. 

This  was  decided  in  fVall  v.  fFall  (z),  in  that  case  the  wife 
was  entitled  under  the  marriage  settlement  of  her  parents  to  a 
reversionary  interest  in  a  fund  subject  to  the  life  interest  of  her 
mother.  Her  father  by  his  will  directed  his  trustees  to  invest 
18,0001  on  security,  and  pay  the  interest  to  his  daughter  for  her 
separate  use  for  life,  with  a  clause  against  anticipation,  and  with 
remainder  to  her  children.  The  testator  declared  that  the 
provisions  he  made  by  his  will  should  be  taken  in  full  discharge 
of  those  of  the  settlement,  and  tharupon  request  effectual  releases 
should  be  executed.  A  bill  was  filed  for  carrying  the  trusts  of 
the  will  into  execution,  and  to  compel  the  daughter  and  her 
husband  to  elect  The  Master  reported  that  it  would  be  moref 
for  the  benefit  of  the  daughter  to  take  under  the  wilL  The 
dac^ter  in  her  answer  submitted  to  take  accordingly,  but  the 
husband  submitted  that  he  was  not  bound  to  elect,  and  could  not 
be  bound  by  the  election  of  his  wife«  Sir  L,  Shadtoell,  Y.  C, 
held  that,  the  interest  under  the  settlement  being  a  reversionary^ 
chose  in  action  of  the  daughter,  could  not  be  released  or  assigned ; 
and  that  an  election  in  accordance  with  the  Master^s  report  could 
not  be  carried  into  effect,  against  the  dissent  of  the  husband  in  a 
suit  where  husband  and  wife  were  co«>defendants. 

In  the  case  of  a  married  woman  dying  without  having  madcf 
election,  it  was  intimated  hi  Siratfard  v.  Powell  (a),  by  the 
Master  of  the  Rolls,  that  a  reference  might  be  made  to  inquire 
whidh  would  have  been  most  to  her  advantage. 

The  reader  is  here  referred  to  two  valuable  notes  upon  the 
subject  of   the  present  section,  one  of  Mr4  SwanstOn  in  his 


(y)  Parwns  y.  Dtame^  2  Ves.  60 ;      Ves.  jun.  698. 
Oldham  v.    Evghu,  2    Atk.   452;         {£)  llJT2r.403. 
Cumdngham  v.  Mootfyj  1  Ves.  sen.         (a)  Ball  1  &  Beat.  25,  n^ta* 
174;  see  also  Wibon  v.  Tawnsendy  2 
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election. 


To  married 
women. 


Application  of  Justice  De  Grey.  But  the  case  of  Brodie  r.  Barry  (f),  appeare 
to  contradict  it  expressly,  so  far  f»  reg^s  the  rights  of  the 
husband;  and,  it  is  to  be  presumed  inferentially,  in  respect  of 
those  of  the  issue,  though  the  point  did  npt  arise.  In  that  case 
the  wife  being  entitled  as  heir  to  heritable  property  in  Scotland^ 
and  a  legatee  under  a  will  affecting  to  devise,  but  inoperative  to 
pass,  the  heritable  estate,  was  put  to  her  election,  between  her 
right  as  heir  and  legatee,  in  analogy  to  the  cases  of  copyhold  in 
England;  and  Sir  fVilliam  Grant  decided  that  the  marital  rights 
of  the  husband  could  not  be  affected  by  the  wife's  election,  as  he 
took  no  benefit  by  the  wilL 

Upon  this  subject  it  has  been  very  plausibly  suggested  (^)9 
.  that  a  distinction  may  prevail  between  those  cases,  where  the 
property  proposed  to  be  relinquished  by  the  wife  consists  of  a 
legacy  or  trust  fund  of  a  personal  nature,  and  those  where  it 
consists  of  real  estate:  and  upon  this  principle;  that  in  the 
former  the  right  of  the  husband  is  not  absolute,  but  subject  to 
the  control  of  the  Court  to  apply  the  whole,  or  a  part  of  the 
fund  according  to  circumstances,  for  the  benefit  of  the  wife  and 
her  children ;  but  that  in  the  latter  species  of  property,  the  hus- 
band's right,  which  the  law  confers  upon  him,  is  not  subject  to 
any  such  equitable  qualificr.tions :  and  as  the  wife  cannot  alone 
convey  her  real  estate,  po  neither  without  her  husband's  con- 
currence, can  she  carry  into  effect  the  relinquishment  of  that 
real  estate  which  she  elects  to  give  up;  and  it  is  conceived 
difficult  to  discover  the  principle,  upon  which  that  election  would 
authorize  the  Court  to  compel  him  to  convey  away  the  legal 
interest  vested  in  him. 

With  respect  to  the  question,  whether  the  issue  would  be 
barred  by  the  election  of  the  tenant  in  tail,  it  is  presumed  that 
upon  principle  they  would  not,  without  a  fine  or  recovery  {h\ 
or  by  a  conveyance  in  conformity  with  the  requirements  of  the 
3  &  4  Wm.  4,  c.  74. 

Where,  however,  the  benefits  given  by  the  will,  whiph  imposes 
upon  the  tenant  in  tail  the  necessity  of  electing,  happen  to 
devolve  upon  the  issue,  the  latter  will  be  bound  to  elect  (i). 

6«  To  infants.        Sixthly.   Of  the  application  of  the  doctrine   of  election   to 
persons  under  the  disability  of  tfifiincy. 


(/)  2  Yes.  &  Bea.  127 ;  ^iipro,  p. 
1616. 

(g)  By  Mr.  Jacob,  in  a  note  to 
his  edition  of  Roper*s  Trcatiae  of 
Husband  and  Wife,  vol  I,  p.  30. 


(h)  Jjonfc  V.  Longt  5  Ves.  447  ; 
Highway  T.  Banner^  1  Bro.  C.  C. 
586 ;  Raimdell  v.  Currer^  2  Bro.  C. 
G.  67 ;  1  SwansL  383,  n. 

(0  Noyi  y.MordcaaU^  2  Vera.  581. 
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Election  on  the  part  of  an  aduU,  may  be  compelled  by  a  direc-  Application  of 
tion  of  the  Comt  of  Chancery,  that  if  he  neglects  or  refuses  to  ^^^'^°- 
signify  his  election  within  a  limited  time,  he  shall  be  understood    ^^  va^^ 
as  electing  to  abide  by  his  rights  paramount  the  instrument 
which  imposes  the  obligation  to  elect  (J). 

But  in  the  case  of  election  on  the  part  of  infants,  the  practice 
of  the  Court  has  varied,  as  in  the  case  of  coyerture. 

In  some  instances  the  Court  has  decreed  a  suspension  of  the 
election,  until  the  infant  came  of  age.  In  another  instance,  a 
provisional  election  was  made  by  the  guardian  of  the  infant  in 
the  meantime.  In  other  cases  a  reference  has  been  directed  to 
the  Master  to  inquire  which  would  be  most  for  the  infant's  benefit, 
and  the  decree  has  been  made  upon  the  Master^s  reports 

In  another  instance,  where  the  infimt  was  to  elect  between  two 
sums,  one  payable  at  eighteen  or  marringe,  the  other  at  twenty-^ 
one  or  marriage,  the  Court  decreed  that  the  infimt  should  elect 
at  ei^teen. 

Bcughten  v.  Boughton  (A)  is  an  instance  of  the  suspenaon  of 
election  until  the  infimt  came  of  age.  There  a  freeman  of 
London,  by  will  not  duly  executed,  affected  to  g^ve  real  estate 
to  his  younger  son  Stephen:  and  among  other  dispositions, 
bequeathed  1,20021  upon  some  contingencies,  to  Grace,  the 
daughter  of  his  eldest  son,  and  who  became  the  testator's  heir* 
at-law.  The  will  contained  an  express  condition,  that  any 
child  disputing  the  will  should  forfeit  all  claim  under  it  Lord 
Hardunche  held,  that  as  the  infant  could  not  judge  for  herself, 
nor  the  Master  for  her,  the  legacy  being  on  several  contin* 
gencies,  no  election  eould  be  made  until  she  came  of  age;  until 
which  time  the  devisee  should  take  the  rents,  subject  to  the 
further  order  of  the  Court;  but  that  he  must  be  restrained  from 
waste.  If  the  infant  should  elect  to  take  the  land,  then  the 
devisee's  orphanage  part  of  the  testator's  personal  estate  would 
be  liable  to  make  satisfaction  for  what  he  had  received  out  of  ' 
the  rents. 

In  Bor  V.  Bar  {t),  the  election  was  also  suspended  during 
minority;  but  with  this  difference,  that  in  tiie  meantime  the 
infant's  guardian  should  make  election  between  the  devised  and 
descended  estates.   The  Lord  Chancellor  in  Ireland  decreed,  that 


(J)  See  the  decree  in  Streatfield  y.  Supplement,  259 ;  and  ,2  Yes.  jun. 

Sireatfidd,  from  the  registrar's  book,  697 ;  and  see  Thomas  ▼.  Oyles,  2 

reported  in  I  Swanst.  447,  note ;  lb.  Vem*  232 ;  and  1  Swanst.  414,  n. 

383.  mipra^  p.  1603. 

(A)   2  Vtes.  sen.  19,  and.  Belt's  (Q  3  Bro.  Par.  Ca.  ed.  Toml  173. 
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Application  of  the  infant  should  have  six  months  after  he  attained  the  age  of 

****!!!!!!: .  twenty-one  yeara  to  elect,  and  should,  in  the  meantime,  receive 

To  infants.     |}^q  j^Q^g  ^^  j  profits  of  the  devised  or  descended  estates,  at  the 
election  of  his  guardian,  without  prejudice  and  subject  to  the 
*  order  of  the  Court 

In  Streatfield  v.  Strea(field(m),  Lord  TaBHft  directed  the  infiint, 
within  six  months  after  he  came  of  age,  to  elect  between  his 
interest  as  tenant  in  tail  under  a  setdement,  and  that  devised  by 
his  grandfather  s  wilL 

So  in  Hervey  v.  Desbauverie  (n\  the  same  Judge  suspended 
the  election  of  an  infant  daughter  of  a  freeman  of  London  to 
take  by  the  will  or  the  custom,  until  she  attained  twenty-one 
or  married. 

In  Bushout  V.  Rushout  (o\  Lord  Cowper^  C,  decreed  that  an 
infant  bound  to  elect  between  two  sums,  one  payable  at  the  age 
of  eighteen  or  marriage,  the  other  at  the  age  of  twenty-one  or 
marriage,  should  make  her  election  at  the  age  of  eighteen: 
which  she  accordingly  did,  electing  to  take  the  latter  sum;  and 
the  decree  was  affirmed  by  the  House  of  Lords. 

In  Chetwynd  v.  Fleettoood  (;>)»  a  reference  was  made  to  the 
Master.  In  that  case,  an  infant  heir  was  under  obligation  to 
elect,  either  to  provide  for  the  payment  of  a  sum  of  m<viey 
under  the  covenant  of  his  ancestor,  or  to  convey  estates;  which, 
in  consideration  of  the  payment  of  that  sum  had  been  settled  on 
him  I  and  Lord  Talbot,  C,  directed  a  reference  to  the  Master,  to 
inquire  which  would  be  most  beneficial  to  the  infant;  and  on 
the  Master's  report,  he  decreed  payment  of  the  sum ;  and  his 
decree  was  afterwards  affirmed  in  the  House  of  Lords. 

In  Croodwyn  v.  Goodwyn  (9),  a  similar  reference  was  made; 
and  again  in  Bigland  v.  Huddkston  (r),  and  in  Gretton  v. 
Hatoard  (5). 

7  To  creditor!.      Seventhly.   Of  the  application  of  the  doctrine  of  election  to 
creditors. 

The  doctrine  of  election  is  not  applicable  to  the  case  of 
creditors  provided  for  by  a  general  charge  for  the  payment  of 
debts;  so  that,  although  the  exertion  of  their  rights  under  such 

—  m  I  II...  11  ^.... 

(m)   Ca.  Tern.  Tal.  176 ;  and  1  (9)  1  Ves.  sen.  228. 

Swanst.  447.  (r)  3  Bro.  C.  0.  385,  n. ;  see  also 

(n)  Ca.  Tem.  Tal.  130.  Mr.  Swanston*s  valuable  note  upon 

(o)  6  Bro.  Par.  Ca.  ed.  Toml.  89.  thesubjectof  the  present  sect.  Vol.  I, 

Ip)  1  Bro.  Par.  Ca,  ed.  Toml.  300;  p.  41 3. 
2  Schu.  &  Lcf.  266.  («)  1  Swanst  412. 
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a  charge  might  affect  other  dispositions  in  the  will^  the  creditors  AppHcatian  of 
will  not  be  prevented  from  so  doing,  under  a  suggestion,  that,  as  ^^ect'o°- 
they  claim  a  benefit  under  the  will,  they  ought  not  to  disappoint  To  creditors, 
any  specific  dispositions  made  by  it. 

Thus,  in  Kidney  v.  Caussmaker  (t)^  Benfamin  Kidney  devised 
all  his  real  estates,  except  that  afterwards  devised  to  his  wife  for 
life,  to  trustees  upon  trust  to  sell,  and  apply  the  monies  produced 
by  such  sale,  first,  to  discharge  all  principal  money  and  interest 
due  to  any  person  upon  mortgage,  or  other  incumbrances  affecting 
the  same  estate  at  his  death;  and,  subject  thereto,  upon  the 
trusts  afler  declared  of  the  residue  of  his  personal  estate.  He  then 
devised  several  messuages  in  LoTidon  to  his  wife  for  life,  and  after 
her  decease  to  his  two  daughters;  and,  afler  other  bequests, 
declared  that  the  provision  made  by  his  settlement  and  will 
should  be  in  lieu  of  the  dower  or  thirds  of  his  wife  out  of  the 
freehold,  copyhold,  or  customary  estates.  He  then  bequeathed 
the  residue  of  his  personal  estate  to  trustees,  upon  trust,  after 
payment  of  his  debts,  &c.,  to  pay  so  much  of  the  produce  thereof 
as  would,  together  with  the  rents,  &c.,  of  the  messuages  before 
devised,  make  up  the  annual  sum  of  400t  a  year  to  his  wife  for 
life ;  with  ulterior  trusts  for  the  benefit  of  the  daughters.  The 
testator  directed  the  rents  and  profits  of  the  real  estate,  until  the 
sale,  to  be  applied  in  discharge  of  the  interest  due  on  the  mort- 
gages, and  the  surplus,  upon  the  trusts  of  his  residuary  personal 
estate.  A  decree  pronounced  by  Lord  Thurlow  (m),  declared  the 
money,  arising  by  sale  of  the  real  estates  devised  in  trust  to  be 
sold,  to  be  equitable  assets,  and  liable  to  answerlhe  deficiency  of 
the  peiBonal  estate  to  pay  the  debts.  When  the  causes  came  on 
for  further  directions  upon  the  Master's  report,  it  appeared  that 
there  was  a  deficiency  for  the  payment  of  debts,  without  applying 
the  estates  devised  to  the  wife  and  daughters;  and  that  the 
testator  was,  at  his  death,  besides  the  estates  sold,  seised  of  other 
freehold  and  copyhold  estates.  Upon  a  supplemental  bill,  filed 
by  a  creditor,  it  appeared  that  the  copyhold  estate  was  not  surren- 
dered to  the  use  of  the  testator's  will ;  and  that  Christian  Kidney^ 
the  defendant  and  surviving  daughter,  and  customary  heir,  had 
received  the  money  produced  by  the  sale  thereof,  and  the  rents 
and  profits  until  sale.  It  further  appeared  that  there  was  a 
settlement  in  1768,  whereby  certain  real  and  personal  estates 
were  settled,  previously  to  the  marriage  of  the  testator,  upon 


(0  12  Ves.  136.  aflirmed  by  Lord  Rosdyn^  and  also 

(ti)  1  Yes.  jun.  436 ;  2  lb.  267  ;      u|)on  appeal  to  the  House  of  Lords* 
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Application  of  hitDself,  his  wife,  and  the  issue  of  the  marriage ;  the  settlemeDt 
**!^!?1___  contained  a  covenant  to  settle  after  acquired  property,  as  to  one- 
To  onditon.  third,  upon  the  trusts  of  the  settlement;  and  as  to  the  other  two- 
thirds,  upon  trust  for  such  persons,  &c.,  as  WUHam  Kidney  should 
by  deed  or  will  appoint;  in  default  thereof  to  him  absolutely.  It 
also  appeared  that  his  wife  became  entided  to  a  share  of  the 
residuary  personal  estate  of  her  fiither,  B.  Pomeroyy  by  his  will 
dated  1 778.  The  supplemental  bill,  filed  by  the  creditor,  prayed 
an  account  of  the  money  received  by  the  daughter.  Christian 
ISdnetfy  on  account  of  the  sale  and  the  rents  of  the  said  copyhold 
estates,  to  be  applied  in  aid  of  the  fund  for  payment  of  the  debts ; 
also  of  the  share  of  the  residue  oiPomeroy^s  personal  estate,  and 
of  the  ireehold  and  leasehold  devised  by  W.  Kidney  to  his  wife 
for  life ;  and  to  be  applied  in  aid  in  the  same  manner.  For  the 
widow  and  daughter  it  was  insisted,  that  the  intention  being  clear 
that  the  tcstator^s  wife  and  &mily  should  have  that  part  trf"  the 
estate  devised,  and  the  creditors,  being,  as  far  as  they  could 
obtain  satisfaction  out  of  the  testator's  real  estate,  mere  legatees;, 
could  not  dispute  any  devise  by  his  will;  and  that,  as  to  equitable 
assets,  the  creditors  were  in  the  same  situation  as  legatees.  Sir 
WilHam  Grant  decided,  that  as  to  the  two-thirds  of  the  residuary 
personal  estate  ofPameroy,  there  was  no  question;  and  as  to  the 
estates  devised  to  the  widow,  that  they  were  also  liable  to  the 
claims  of  the  creditors ;  observing,  "  another  objection  made  for 
the  widow  is,  that  the  creditors  take  a  benefit  under  the  will  of 
the  testator  by  the  devise  for  payment  of  the  debts  generally ;  and 
therefore  they  shall  not  be  permitted  to  disappoint  that  part  of 
the  will,  by  which  a  provision  is  made  for  the  widow;  that  is^ 
that  the  doctrine  of  election  is  to  be  applied  to  creditors.  It 
is  utterly  inapplicable.  It  never  has  been  so  applied;  and  half 
the  decrees  upon  marshalling  assets  are  wrong,  if  there  is  any 
ground  for  that  claim.  It  is  true,  creditors  by  simple  contract 
cannot  have  any  right,  except  by  marshalling,  against  the  real 
estate ;  unless  the  testator  thinks  fit  to  devise  it  for  satis&ction  of 
the  debts  generally;  yet  they  have  never  been  held  to  stand 
in  the  same  light  as  legateea  When  the  testator  lets  in  such 
creditors  by  a  charge,  it  is  now  settled,  whatever  doubt  may 
formerly  havef  been  entertained  upon  it,  that  creditors,  under  a 
chaige  of  debts  and  legacies,  are  to  be  paid  in  preference  to 
legatees ;  and,  though  the  Statute  of  Frauduleut  Devises  would 
undoubtedly  prevent  a  devise  for  payment  of  legacies,  so  as  to 
disappoint  creditors  by  specialty,  it  would  not  prevent  a  devise 
for  payment  of  debts  generally ;  though  the  efiect  would  be  to  let 
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in  creditors  by  simple  contract,  to  the  prejudice  of  creditons  by  Application  of 
specialty**  (»).    With  respect  to  the  copyholds^  his  Honor  decided,  election. 
that  though  they  were  not  surrendered  to  the  use  of  the  will,  the 
want  of  the  surrender  would  be  supplied  for  the  benefit  of  the 
creditors;  the  words  in  the  will  being  sufficient  to  comprehend 
all  the  real  estate  (tr). 

Eighthly.  The  application  of  the  doctrine  of  election  to  persons  8.  To  persons 

«^&.'«.^.v.  o.^^^.^.— *rwn  taking  in  suc- 

takxng  tn  successioru  cession. 

Where  the  benefit  given  by  the  will,  in  lieu  of  a  prior  esta- 
blished right,  is  limited  to  several  persons  so  entided  in  succession, 
the  election  of  the  first  taker  will  not,  it  should  seem,  conclude 
those  in  remainder,  but  the  latter  will  be  allowed  to  elect  as  their 
respective  interests  accrue. 

Thus  in  Witrd  v.  B<nigh{x)^  Lancelot  Cawper,  after  giving 
certain  benefits  to  his  vnfe,  bequeathed  to  trustees  1,40021  upon 
trust  to  place  out  at  interest,  and  pay  the  same  to  his  daughter 
Margaret^  whose  receipt  alone  was  to  be  a  discharge;  and,  on  her 
death,  to  divide  the  principal  equally  between  her  children  and 
their  issue,  at  twenty-one;  but  if  none,  then  to  his  son  John, 
whom  he  appointed  residuary  legatee.  The  testator  made  similar, 
but  unequal  provisions  for  his  children  Ann  and  the  said  John  ; 
and  then,  reciting  his  marriage  articles,  he  declared,  that  the 
provisions  made  by  his  will  for  his  wife  and  children,  were  in 
lieu,  recompense,  and  satisfaction  of  all  right,  claim,  and  interest, 
which  they  were,  or  might  be  entided  to,  upon  or  in  his  estate 
and  effects,  in  respect  of  his  marriage  articles ;  and  that  if  his 
wife  and  children,  or  any  of  them,  refused  to  accept  such  testa- 
mentary provision  upon  those  terms,  and  to  give  proper  dis- 
charges to  his  executors,  and  the  trustees  in  the  articles,  upon 
request,  the  legacy  and  bequest  to  them  or  such  of  them  as 
refused,  were  to  be  considered  void.  Margaret  attained  twenty- 
one,  and  married;  and  the  question  being,  whether  her  election 
to  take  under  the  will  or  articles,  would  bind  her  issue  ?  It  was 
dctermiued  by  Lord  Ahanky^  M.  R.,  that  her  election  would  not 
have  that  effect 


(o)  S^p  Bidout  y.  Lord  Fiymmdkt  div.  2,  sub-div.  2,  onto,  p.  1615. 

2  Atk.  104 ;  Ungardy,  Lord  Derhy^  (x)  4  Ves.  623 ;  and  see  Long  v. 

1  Bro.  C.  C.  311 ;  Hughes  v.  Dotd-  Lang^  5  lb.  445 ;   and  Forrester  v. 

beih2Jb,  614.  Cotton,  Ambl.  388 ;  1  Eden,  532. 

([to)  Se0  also  aecf ;  ui.,  subrsect,  1^, 
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Application  of       Ninthly.  The  application  of  the  doctrine  of  election,  as  between 

election,  ^  legatee  specific  or  general,  and  the  residuary  legatee, 

9.  As  between       Thus,  for  instance,  where  a  testator  affects  to  devise  an  entailed 

particular  and  ...  i         /♦ 

residuary  lega-  estate,  and  by  his  will  gives  a  legacy  or  other  testamentary  benent 
^^^  to  a  person  cltuming  a  paramount  interest  in  the  estate,  incon- 

sistent with  such  devise,  diere  the  person,  taking  the  testamentary 
benefit,  will  not,  as  between  himself  and  the  residuary  legatee,  be 
bound  to  elect  between  his  paramount  interest  and  the  testa- 
mentary benefit ;  because  the  residuary  legatee,  ex  vi  termhug  is 
only  entided  to  what  remains  after  debts  are  discharged. 

In  Cavan  v.  PuUeney  (y),  the  bill  by  Lord  DarKryton  against 
William^  afterwards  Sir  WilUam  PuUeney^  was  filed  by  him  in 
two  capacities;   first,  as  a  disappointed  devisee   in  remainder 
under  General  PuUeney^s  will,  in  consequence  of  the  election  of 
Francesy  the  wife  of  Sir  William  PuUeney^  to  take  her  estate 
tail  under  the  will  of  Sir  WilUam  PuUeney  (the  testator),  and 
against  the  will  of  General  Jhilteney;  and  secondly,  as  residuary 
legatee  under  the  latter  will  of  a  ftind,  which  would  be  liable  to 
make  satisfaction  to  the  evicted  lessees  (^).     Lord  DarUngUnCz 
bill  suggested  that  General  PuUeney^  having  by  his  will  disposed 
of  all  the  real  property  he  had,  as  well  fi:om  Lord  Bath,  as  hi6 
grandfather.  Sir  WilUam  PuUeney  and  Mr.  Guy^  and  having  by 
the  same  will  given  several  benefits  to  Sir  William  PuUeney  (the 
defendant),  viz.   the  reversion  of  the  Bradford  estate,   and  a 
moiety  of  the  sum  of  38,136£  16*.  \d.  secured  by  mortgage  on 
that  estate,  for  life,  with  limitations  to  his  wife  and  issue  male^ 
Sir  ffllUam  Pulteney  (the  defendant),  taking  benefits  under  that 
will,  was  bound  (electively)  to  confirm  any  act  General  PuUeney 
had  done ;  or  otherwise,  in  the  alternative,  that  the  Court  would 
lay  hold  of  any  interest  he  had  derived  under  the  will  of  General 
PuUeney  to  make  satisfaction.    But  Lord  Loughborough^  C,  said, 
it  is  a  little  difiicult  to  conceive  how,  as  residuary  legatee  of  the 
personal  estate,  he  should  state  himself  to  be  a  person  in  whose 
favour  this  Court  would  interpose,  against  any  person  claiming 
specifically  under  the  will;  for  the  residue  is  only  what  remains 
after  all  the  debts  paid;  and  if  a  particular  demand  of  any  per- 
son, taking  a  benefit  under  the  will,  subjects  the  personal  estate 
to  a  debt,  the  cases  have  not  reached  so  far,  as  that  the  benefit 


(y)  2  Ves.  jun.  544;  3  lb.  384,  (z)  Supra,  p.  1639. 

suproy  p.  1638. 
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of  putting  a  party  to  election  can  ever  go  to  a  residuary  legatee  Application  of 
of  the  personal  estate.  election. 

Tmtkly.  The  application  of  the  doctrine  of  election  to  the  ^^^  JhUdrer 
widow  and  children  of  the  testator,  taking  according  to  the  under  custom 
custom  of  London.  *^  ^^"^'*- 

By  the  custom  of  London^  if  a  freeman  die,  the  surplus  of  his 
personal  estate,  after  his  debts  and  funerals  paid,  shall  be  dis- 
tributed, one-third  to  his  wife,  another  third  to  his  children, 
and  the  other  third  part  he  may  dispose  of  by  his  will  (z),  and 
if  any  child  die  after  the  father,  before  twenty-one,  unmarried, 
its  share  goes  to  the  other  children  (a).  But  by  the  statute 
11  Geo.  1,  c,  18,  s.  17,  it  is  enacted,  that  any  person  becoming 
free  of  the  city  after  the  1st  of  June,  1725,  may  dispose  of  his 
personal  estate  to  such  person  or  persons,  and  to  such  use  and 
uses  as  he  shall  think  fit;  unless  he  shall,  before  marriage,  agree 
by  any  writing  under  his  hand,  in  consideration  of  his  marriage 
or  otherwise,  that  his  peiBonal  estate  shall  be  subject  to  the  cus- 
tom, or  unless  he  shall  die  intestate;  and  the  personal  estate  of 
such  person  so  making  such  agreement,  or  so  dying  intestate, 
shall  be  subject  to,  and  be  distributed  and  distributable  according 
to  the  custom  of  the  city. 

Hence  it  follows,  that  questions  with  reference  to  the  custom 
oi  Londoriy  in  regard  to  election  between  customary  shares  and 
l^acies  given  to  widows  and  children  cannot  arise,  except  when 
freemen  enter  into  agreements,  stipulating  that  their  property 
shall  be  liable  to  the  custom ;  in  which  case,  the  same  rules 
and  observations  are  applicable  as  in  ordinary  cases  before 
considered. 

1.  Where  the  dispositions  of  the  will  were  inconsistent  with  i*  Where  dis- 

«        ,  .  I        1  ^  positions  of  the 

the  claims  under  the  custom.  ^\\\  jneon- 

Thus  in  Hervey  v.  Sir  Edward  Desbouverie  and  others  (b\  Sir  «?*«°*  "^^ 

,  ,  ,  clftinis  under 

Christopher  Deshoiwerie^  being  seised  of  a  considerable  real  estate,  the  custom, 
and  possessed  of  a  personal  estate  of  the  value  of  60,000/.,  by  his 
will,  in  1730,  gave  to  Ann^  his  eldest  daughter,  afterwards  the 
wife  of  Hervey 9  one  of  the  plaintifis,  12,00021 ;  and  to  his  daughter 
EUzabethj  another  of  the  plaintifis,  7,000/.;  and  to  the  defendant, 
John  Desbouverie,  his  younger  son,  14,000/.;  and  devised  the 
residue  of  his  personal  estate  to  his  executors,  in  trust  for  his 


(z)    Com.    Dig-   tit.     Gnardiao,         (a)  lb. ;  2  Vera.  559. 
(G.  2).  \h)  Ca.  Tern.  Talbot,  ISO. 
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Applicatkm  of  ddest  SOD  Freeman  Desbouverie^  until  he  attained  twenty-one ; 

election. 3^^  jjj  ^»agg  j^g  should  die  before  that  age,  he  gave  the  residue 

To  widow  and  to  the  defendant  John.  By  a  codicil  in  1732,  he  gave  his 
custom  of  daughter  f/izaA^/A  3,000iL  more,  which  made  her  fortune  10,00021, 
London.  ^^^  ^f^p  taking  notice  that  his  daughter  Ann  had  been  some 

time  married  to  Mr.  Hervey^  instead  of  12,00021  he  gave  her  but 
10,000il,  and  desired  that  Mr.  Hervey^  should  immediately  upon 
his  death,  give  die  other  executors  (Mr.  Hervey  being  one  of 
them)  a  bond,  renouncing  all  further  claims  and  demands  upon 
his  estate.  The  testator  died  soon  after,  leaving  no  wife,  and 
'  only  the  four  children  above  named.  About  two  years  after. 
Freeman  Desbowmie  died,  at  the  age  of  eighteen,  having  made 
his  will,  and  appointed  his  brother  John  residuary  legatee.  The 
plaintiff's  bill  was,  to  be  let  into  a  share  of  Freemati^  orphanage 
part,  as  distributable  among  the  surviving  children  by  the  custom ; 
Freeman  dying  before  twenty-one,  who  could  neither  devise  his 
orphanage  share  before  that  age,  nor  could  his  father  devise  it 
upon  the  contingency  of  his  dying  before  twentj-on^  to  one 
child  in  exclusion  of  the  rest:  the  custom  being  paramount  to 
the  will,  and  not  to  be  controlled  by  it  But  Lord  Talbot^  C, 
observed,  that  it  was  clear  that  neither  the  freeman,  nor  the 
orphans  could  devise  against  the  custom;  nor  could  they  any 
more  devise  what  accrued  by  survivorship  than  the  original 
share;  but  still  the  father  might  make  a  disposition  by  his  will, 
and  leave  it  to  his  children's  option,  either  to  take  by  the  will,  or 
stand  by  the  custom ;  and  his  Lordship  expressed  his  opinion, 
that  the  testator's  intent  was  to  dispose  of  his  peisonal  estate  in 
such  manner,  as  that  if  the  plaintifis  chose  to  take  by  the  will, 
they  should  be  barred  of  what  was  due  by  the  custom.  He 
decreed  accordingly,  that  they  must  elect ;  and  if  they  took  by 
the  will,  then  to  take  nothing  by  the  custom. 

Again,  in  Cowper  v.  Scott  (i),  Henry  Bedel,  a  freeman  of 
London^  had  one  son  and  six  daughters,  four  of  whom  were 
married  in  his  Ufe,  and  advanced  by  portions.  Henry  Beddy  by 
his  will  in  1727,  having  disposed  of  his  personal  estate,  and 
also  part  of  his  real  estate  among  his  children,  devised  several 
freehold  lands  and  tenements  to  trustees,  in  trust,  within  six 
years  after  his  death,  to  raise  and  pay  out  of  the  rents  and  [wofits 
of  the  premises,  1,500/1  a  piece  to  his  two  youngest  daughters^ 
with  interest  at  four  per  cent,  per  annum,  until  the  same  shouU 


(h)  3  P.  Wnifl.  119,  123 ;  Morru  v.  Bwrrouglu,  1  Atk.  899;  sad  KU- 
son  Y.  KUion^  Pre.  Cha.  351,  S.  C. 
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be  paid,  for  their  maintenance  and  education.  One  of  the  Applio«tion  of 
questions  was,  whether  ^nit,  the  youngest  daughter,  who  married  ^^^^^°* 
M.  Searhf  was  entitled  to  the  1,50021  given  her  by  the  will,  and  2!?i'''^^  *** 
also  to  her  orphanage  part:  and  Sir  Joseph  Jekylly  M.R.,  de-  engtomof 
cided  that  she  must  make  her  election,  observing;  **  It  appears  ^■■'^^^ 
upon  this  will,  that  the  testator  intended  to  make  equal  provisions 
for  all  his  children,  especially  in  case  his  son  should  die  without 
issue  male,  which  has  happened,  in  his  life.  He  gave  an  estate 
in  land  to  each  daughter;  he  moreover  gave  to  his  son,  and  also 
to  his  six  daughters  a  seventh  part  to  each  of  his  personal  estate, 
intending  thereby  an  equal  division  of  all  his  estate  among  his 
children.  Wherefore,  if  any  of  his  children  shall  go  about  to 
disappoint  such  intention,  and  prevent  that  equally  which  the 
will  designed,  such  child  shall  be  excluded  from  taking  any 
benefit  by  the  will,  as  well  with  respect  to  the  real  as  the  per- 
sonal estate;  and  not  be  allowed  to  elect  what  he  likes  best  by 
the  will,  and  entitle  himself  to  the  rest  by  the  custom,  but  must 
abide  by  the  will  only,  or  by  the  custom  only;  and  the  difference 
is,,  where  the  will  makes  a  disposition  of  the  whole  estate  both 
real  and  personal  of  the  testator  among  his  children ;  and  when 
it  gives  luid  and  some  share  of  the  testamentary  part  to  a  child, 
who,  in  such  case,  may  lay  claim  thereto,  without  crossing  the 
rest  of  the  will  But  wherever  the  child's  claim  by  the  custom 
tends  to  firustrate  and  defeat  the  intention  of  the  father,  in  all 
such  cases  he  shaU  not  be  suffered  to  take  any  part  by  the  will, 
either  of  the  real  or  personal  estate,  if  at  the  same  time  he  would 
avail  himself  of  the  custom.'^ 

2.  Where  the  dispositions  of  the  will  are  not  inconsistent  with  2.  Where  not 
the  distribution  under  the  custom.  inconsistent. 

When  the  widow  and  children  can  take  under  the  custom  and 
the  will,  without  defeating  any  of  the  provisions  of  the  latter,  the 
legatees  will  be  entitled  to  both ;  but  it  does  not  seem  settled, 
whether  an  express  declaration  that  the  legacies  shall  be  paid  out 
of  the  testamentaiy  share,  is  not  necessary  to  prevent  the  legatees 
from  being  put  to  their  election. 

In  Babingtan  v.  Greenwood  (c).  Lord  Parker  expressed  his 
opinion  that,  if  the  legacies  did  not  exceed  the  amount  of  the 
testamentaiy  part,  the  wife  and  children  might  claim  both  under 
the  will  and  the  custom.  But  in  Car  v.  Car  (J),  Lord  Hard- 
wiche  seems  to  have  considered  the  rule  to  have  been  otherwise. 


(c)  1  P.  Wtos.  6S0.  {d)  2  Atk.  378* 
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Application  of  for  in  that  case,  his  Lordship  said,  '^  Where  a  freeman  of  London 

*^**^*'°"^ gives  a  legacy  generally  to  a  child,  the  legatee  cannot  take  the 

To  widow  and  legacj  and  claim  his  customary  part  too,  unless  the  testator 
custom  of  expressly  mentions  that  the  legacy  shall  come  out  of  the  testa- 
London,  mentary  share ;  and  this  is  the  established  rule  of  the  Court" 

So  in  Frederick  v.  Frederick  (e),  Thomas  Frederick^  having  two 
sons  and  three  daughters,  by  his  will,  in  1718,  gave  to  his  eldest 
son  Johuy  l,000iL;  to  his  second  son  Thomas^  1,00021;  to  his 
three  daughters,  1,000/.  each;  and  \Ql,  to  his  wife;  and  devised 
.  such  part  of  his  real  estate  as  was  unsettled,  to  Thomas^  in  tail^ 
but  gave  the  bulk  of  his  estate  to  his  three  grandsons,  the  diil- 
dren  of  his  said  son  Thomas*  The  testator  had  in  his  lifetime 
contracted  for  valuable  consideration,  to  take  up  his  freedom  of 
the  city  of  London  within  a  year,  and  having  survived  that 
period,  died  without  having  obtained  his  freedom.  Lord  Chan- 
cellor Macclesfield  being  of  opinion,  that  Thomas  Frederick,  having 
on  good  consideration  made  the  agreement  to  become  a  freeman 
o{fLo9idon  within  a  year,  and  having  survived  that  period,  should 
in  equity  be  taken  for  a  freeman,  and  his  personal  estate  dis- 
tributed accordingly;  viz.  one-third  to  the  wife;  another  third 
to  the  children;  and  the  will  to  operate  only  upon  the  dead 
man's  third ;  that  the  wife  should  have  the  benefit  of  her  chamber 
and  paraphernalia,  but  that  the  l^acies  given  by  the  will  to  the 
children  were  void,  they  not  being  given  out  of  the  dead  man's 
part,  but  out  of  the  whole  personal  estate,  and  so  void,  unless 
the  children  should  release  their  right  to  the  rest  of  the  estate, 
and  abide  by  the  wilL  This  decree  was  a£Srmed  in  the  House 
of  Lords  (f),  with  200£  costs. 

3.  Where  some      3.  The  effect  of  election,  where  some  of  several  children  elect 

to  uke^thetr      ^^  ^^  ^^^  orphanage  part,  and  others  to  accept  the  provisions 

orphanage  part  under  the  wiU. 

dor  the  will  In  this  case  the  customary  shares  of  those,  who  elect  to  abide 

by  the  will,  will  not  belong  to  those  who  elect  to  take  under  the 
custom,  as  part  of  the  orphanage  share ;  but  will  be  considered 
as  part  of  the  testator's  estate,  and  go  according  to  the  will. 

In  RawUnson  v.  RawUnson  (g)y  before  Lord  Harcovrt,  the  8th 
oiJuh/y  1716,  a  freeman  had  nine  children,  of  whom  one  chose 
to  abide  by  the  custom,  the  others  by  the  will ;  and  his  Lordship 


(e)  1  P.  Wms.  712,  722.  (g)  Cited  by  Lord  HardwU^  in 

(/)  4  Bro.  Pari.  Ca.  7.  Morris  v.  Burrows,  2  Atk.  62S. 
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decreed  that  child  one-ninth,  and  the  other  eight-ninths  of  the   ikpplication  of 
personal  estate  to  be  subject  to  the  disposition  of  the  will.  elcctiop. 

Upon  this  case   J^ord   Hardvncke^   in   the  case  next  stated,  '^^  wWowand 
observes,  that  it  had  generally  been  cited  to  shew  that  the  custom  « ustcm  of 
was,  that,  when  a  wife  was  compounded  with,  the  orphanage  was  ^^<»<*<^«- 
one  moie^,  but,  according  to  the  case,  as  then  stated,  it  was  in 
point,  and  his  Lordship  thought  it  agreeable  to  the  reason  and 
equity  of  the  thing. 

In  Morris  v.  Burrows  {h\  John  Burrows,  at  his  death,  left  five 
children,  the  plaintiff  Elizabeth^  Gyles,  John,  Mary,  and  Ann,  " 
the  last  four  having  been  advanced  by  the  father  in  his  lifetime. 
By  his  will  he  gave  legacies  to  all  his  children,  and  to  other 
persons ;  and  the  residue  of  his  real  and  personal  estates  to  his 
^ns  John  and  Gyks,  and  his  daughters  Mary,  Elizabeth  and  jinn, 
absolutely,  and  in  equal  proportions.  The  testator  died  in  1732. 
Some  of  the  children  elected  to  take  by  the  custom :  and  the  . 
question  was,  whether  the  shares  of  those  who  elected  to  take  by 
the  will,  should  go  among  the  others,  who  elected  to  take  by  the 
custom,  or  according  to  the  will.  Lord  Hardwicke  decreed,  that 
the  share  of  those  who  elected  to  take  by  the  will  accrued  to  the 
testator's  estate  to  go  according  to  the  will.  In  the  course  of 
his  judgment,  his  Lordship  observed,  that  it  was  a  question,  not 
of  the  custom,  but  depending  on  the  equity  of  the  Court,  which 
was,  that  no  person  should  take  by  the  will,  and  at  the  same 
time  do  any  thing  that  should  destroy  the  wilL  Where  a  father 
had  only  disposed  of  the  testamentary  part,  they  might  take  both, 
but  where  he  had  taken  upon  him  to  dispose  of  both,  they  could 
not,  because  it  was  inconsistent,  and  must  one  way  or  other 
break  in  with  his  dispositions.  Therefore,  he  must  put  them  to 
make  their  election.  If  they  elected  to  take  by  the  will,  it  was 
only  a  submission  that  their  part  should  go  according  to  the 
disposition  of  the  &ther.  That  making  the  share  of  the  child, 
who  elected  to  take  by  the  will,  to  accrue  to  the  orphanage  part, 
was  to  give  it  contrary  to  that  election ;  'that  it  was  not  direcdy, 
but  in  consequence,  letting  those  who  took  by  the  custom  take 
benefit  by  reason  of  the  will  That  there  was  no  wrong  done  to 
the  children  who  took  by  the  custom  ;  for  they  had  all  that 
they  would  have  had,  if  all  had  taken  by  the  custom,  and  that  as 
the  whole  depended  upon  the  election  of  the  children,  and  as  all 
might  have  taken  by  the  will,  so  might  any  one. 


1 


(A)  2  Atk.  628. 
VOL.  IL  ZZ 
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Sect.  IV»  Of  Election  under  a  mistake^  or  a  miscon- 
ception  of  the  extent  of '  the  claims  in  the  party 
electing. 

Election  under      Where  l^atees  make  their  election,  or  receive,  for  a  length  of 

oaace^^xxL     '  time,  the  provisions  of  the  will,  without  knowing  their  rights  and 

the  circumstances  of  the  testator,  they  will  not  be  concluded  by 

tiuch  election  or  receipt ;  this  rule  corresponds  with  that  of  the 

Court  of  Chancery  in  cases  of  dower. 

In  Pusey  v.  Desbawme  (i),  before  stated  (A),  Lord  Talbot 
expressed  his  opinion  that  the  daughter  ought  not  to  suffer  by 
her  ignorance  of  the  law,  or  the  custom  of  London ;  and,  that 
although  by  the  brother's  information .  she  might  know  she  had 
power  to  elect,  yet  that  she  might  not  know  she  had  a  right  to 
an  account,  and  to  know  the  amount  of  her  orphanage  part 
before  she  elected ;  for,  had  she  known  that,  it  is  probable  she 
would  not  have  elected  to  take  her  legacy. 

In  fFake  v.  IVake  (/),  before  stated,  the  question  was,  whether, 
by  receipt  of  the  legacy  and  of  the  annui^  for  three  years,  the 
widow  had  not  made  her  election  to  abide  by  the  will  ?  But 
BuUeTy  J.,  for  the  Lord  Chancellor,  observed,  the  question  was, 
whether  she  had  full  knowledge  of  the  circumstances  of  the  tes- 
tator and  of  her  own  rights ;  and  if  so,  she  should  not  afterwards 
deny  it ;  but  that  after  three  years  only  he  could  not  say  she  was 
not  entitled :  and  he  decreed  accordingly. 

In  Kidney  v.  Coussmaher  (m),  stated  in  part  in  a  former  page, 
the  widow,  by  deed  poll  dated  the  29th  of  Naoember,  1787, 
released  to  the  executors  and  trustees  all  her  dower  and  thirds ; 
and  it  was  thereby  declared  that  the  release  should  not  bar  or 
affect  the  provision  or  benefit  by  the  settlement  or  will  or  to 
which  she  might  be  entitled  out  of  the  personal  estate  of  her 
fether  by  his  will  or  otherwise.  The  reader  is  reminded  that 
one  of  the  claims  of  the  creditors  of  the  testator  was  to  the  pro- 
perty devised  to  the  wife  by  his  wilL  Against  this  claim,  it  was 
objected  on  the  part  of  the  widow,  that  had  it  been  set  up  at  the 
time  she  elected,  she  would  not  have  elected,  as  she  did,  to  take 
the  estate  devised  in  satisfaction  of  her  dower ;  that  she  had  a 


(0  3  P.  Wms.  815.  tupra^  p.  1608. 

(*)  Supra,  p.  1692.  (m)   12  Ves.  186,  before  stated, 

(I)  1  Ves.  jun.  885;  npra^ p.  1594 ;  rapnz,  p.  1643. 
also  iZumMii  Y.  JRttm5o/(d,  8  Ves  65; 
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right  to  an  inquiry  whether  she  was  entitled  to  dower  or  free-  Election  under 
bench,  and  what  the  value  of  her  dower  or  freebench  was :  and  »n"^«  <*'  °*'8- 

'  ^  ,  ^  '  conception. 

that,  upon  the  supposition  that  no  such  claim  was  to  be  made, 

she  elected  to  take  under  the  will,  and  to  relinquish  her  dower, 
according  to  the  condition  imposed  upon  her  bj  the  testator. 
Upon  this  part  of  the  case.  Sir  WiUiam  Grant  observed,  that  the 
consequence  was  only  that  the  widow  would  not  be  bound  by 
any  election  she  then  made ;  that  she  must  be  let  in  to  any  of 
her  legal  rights,  and  an  inquiry  made,  in  what  estates  she  was 
entitled  to  dower  or  freebench:  her  election,  made  under  a 
mistaken  impression  that  the  creditors  were  not  to  make  any 
claim  upon  those  estates,  not  binding  her. 

Sbct,  V.  Of  election  as  implied  from  acts  of  acceptance 
♦  or  acquiescence. 

Cases  involving  the  question  how  far  the  acts  or  acquiescence  Of  acceptance 
of  a  party,  bound  to  elect  between  a  paramount  right  and  a  tes-  ^nire  "'**" 
tamentary  disposition,  constitute  a  binding  election  upon  him- 
self and  his  representatives,  depend  upon  their  own  peculiar  cir- 
cumstances, rather  than  the  application  of  any  general  rules. 
A  detailed  statement  of  the  larger  proportion  of  those  cases 
bearing  upon  this  subject  would  unnecessarily  extend  the  proposed 
limits  of  the  present  work :  but  a  reference  to  some  of  the  prin- 
cipal cases  will  properly  be  here  introduced  (n). 

We  shall  briefly  consider,  Jirsty  how  far  the  acts  and  acqui- 
escence of  the  party  have  been  considered  as  binding  on  himself, 
and,  secondly,  on  his  representatives. 

1.  Firsty  as  to  the  party  himself.  It  is  to  be  inferred  from  the  i.  Ai  to  ibe 
cases  of  Pusey  v.  Deshouvrie^  Wake  v.  Wake,  and  Kidney  v.  ^*  ^  ' 
Coussmaliery  stated  in  the  last  division  (o),  that  the  acts  of  a 
party,  otherwise  indicative  of  his  election,  will  not  be  binding, 
unless  done  with  a  knowledge  of  his  rights ;  nor  will  his  acqui- 
escence, in  conformity  with  those  acts,  for  the  same  reason,  of 
itself  be  conclusive  against  him  {p).    The  same  cases,  and  those 


(n)  The  reader  will  find  some  of  Lef.  267;    BumbM  ▼.  Bumbold,  3 

the    cases  collected  in  a  valuable  Yes.  65 ;  Welby  v.  Welby,,  2  Yes.  & 

note  of  Mr.  Swanston  in  his  reports, ,  Bea.  200. 
Yol.  1,  p.  dS2.  (p)  See  also  WhMer  v.  WebHer, 

(p)  See  also  Earl  of  Northumber-  2  Yes.  jnn.  371 ;  Stratford  y.  Powell^ 

land  ▼.  Marquis  of  Grandby,  1  Eden,  1  Ball  &  Bea.  1 ;  Chalmers  v.  Storilj 

439;    Moore  v.  BuOer,  2  Scho.  &  2  Yes.  &  Bea.  225. 

zz2 
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Of  acceptanoe   referred  to  in  the  note,  likewise  justify  the  inference,  that  the 
oracquies-        ^^^  ^  j^^^^  must  be  done  with  an  intention  to  elect 

In  Stratford  v.  Powell,  Lord  Aldborougk,  by  deed  in  1799,  con- 
veyed to  his  wife  Lady  AMborotigh  his  house,  furniture,  paintings, 
&c.;  and  by  will,  in  1800,  bequeathed  the  same  with  other  pro- 
perty to  her  for  life,  with  remainder  to  her  issue.  He  died  in 
Juntiaryy  1801,  and  she  married  the  defendant  in  the  December 
following.  After  the  death  of  Lord  Aldboroughy  Lady  Aldborougk 
entered  into  possession  of  the  devised  property,  defended  an 
-ejectment  as  devisee,  and  received  the  rents  up  to  her  death, 
which  happened  in  July,  1802.  The  Master  of  the  Rolls  in 
Irelcmd  decided,  that  although  possession  alone  did  not  amount 
to  election  without  full  knowledge  of  her  rights,  yet  that  the 
possession  of  Lady  Aldhoroughy  coupled  with  the  circumstance  of 
the  defence  of  the  ejectment,  with  full  knowledge  of  her  rights, 
and  with  a  declaration  of  her  intention  to  abide  by  her  husband's 
will,  and  which  appeared  by  the  evidence,  amounted  to  an  election 
binding  upon  her  and  her  representatives. 

So  in  Briscoe  v.  Briscoe  {p)^  where  the  daughter  of  the  testator 
having  a  right  to  elect  between  a  legacy  given  to  her  by  her 
father's  will,  and  a  sum  to  which  she  was  entitled  under  settle- 
ment, and  in  opposition  to  the  will,  proceeded  on  her  marriage  to 
settle  the  whole  of  the  legacy;  and  it  was  held  a  dealing  with  the 
property  which  constituted  an  election,  and  that  the  daughter  had 
elected  accordingly. 

In  DilUm  v.  Parker,  one  of  the  difficulties  in  the  case  arose 
from  the  circumstance^  that  the  acts  of  Sir  Henry  Parker,  who 
was  bound  to  elect  between  his  paramount  right  and  the  dispo- 
sitions of  his  son  John  Parker,  were  so  equivocal,  as  not  to  be 
sufficiently  indicative  of  his  intention  to  elect  {q) :  while,  on  the 
other  hand,  the  acts  of  the  daughters  were  considered  clearly 
expressive  of  their  intention  to  elect  to  take  under  the  will  of 
their  father  Sir  Henry,  and  not  under  that  of  their  brother. 
Besides  the  inquiry  whether  the  party  has  done  any  act  consti- 
tuting election,  and,  if  done,  with  a  knowledge  of  right,  and  an 
intention  to  elect,  a  further  question  arises,  whether  mere  length 
of  time,  after  acts  done,  will  render  the  apparent  or  supposed 
election  binding  upon  the  party  himself,  and  preclude  him  from 
av^ling  himself  of  the  plea  of  ignorance  of  his  rights;  and,  if 
so,  what  length  of  time  will  be  su^cient.    Upon  this  point,  it  is 

( j9)  1  J.  h  Lat.  934. 

(9)  1  Swanst.  380,  387  ;  1  Jacob,  505 ;  D.  P.  1  Q.  &  Fin.  303. 
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conceived,  no  general  rule  can  be  laid  down,  and  it  would  seem  Of  accepunce 
to  be  an  inquiry  attended  with  difficulty,  depending  upon  the  **^  *cquies- 

peculiar  circumstances  of  each  case  (r).     In  Bvttricke  v.  Broads 

hwrstf  as  stated  in  Brown  («),  Lord  Thurhw  is  reported  to  have 
said,  in  allusion  to  the  case  of  Beaulieu  v.  Lord  Cardigan{t\ 
**  All  that  can  be  gathered  from  that  case  was,  that  election  may 
be  kept  open  for  fifty  years.  That  no  line  could  be  drawn  from 
mere  length  of  time,  but  it  must  be  from  circumstances  shewing 
the  intent  of  the  party.** 

In  Mr.  Vesey,  junior's,  report  of  the  same  case  (ti),  his  Lord- 
ship is  reported  to  have  said,  that  he  thought  Lord  Northington 
tolerably  well  founded  in  that  case;  but  it  was  determined 
otherwise  in  the  House  of  Lords ;  who  decided  that  the  right  of 
election  lasted  fifty  years.  But  all  that  was  determined  by  it 
was,  that,  under  circumstances,  it  might  last  till  the  whole 
afiair  was  wound  up,  and  the  trusts  executed. 

In  Wake  v.  WaJie  {x)  it  was  held,  that  three  years*  receipt  of  a 
legacy  and  annuity  under  the  will,  in  ignorance  of  her  rights,  did 
not  preclude  the  widow  from  election. 

In  DiUon  v.  Parker  (y).  Sir  Thomas  Plumer^  M.  R.,  observes, 
that  the  ai^ument  which  represents  lapse  of  time,  and  acts  per- 
formed as  conclusive,  without  regard  to  intent.  Is  subject  to  great 
difficulties. 

It  may  probably  be  concluded,  therefore,  that  where  the  acts 
of  the  party,  bound  to  elect,  are  equivocal,  so  as  not  to  prove  a 
knowledge  of  his  rights,  and  an  intention  to  elect,  it  does  not 
appear  that  any  time  is  prescribed  as  a  bar  to  the  party  himself 
during  his  life,  from  availing  himself  of  his  plea  of  ignorance  of 
his  rights,  and  consequently  of  making  his  election;  unless, 
indeed,  an  impediment  arise  from  the  circumstance,  that  the 
parties  to  be  affected  by  his  claim,  cannot  be  restored  to  the 
same  situation  they  would  have  been  in,  had  the  claim  been 
made  at  an  earlier  period  (zy 

In  Tucher  v.  Sajyer  {a)y  the  testator  devised  an  estate  called 
Hoboell  to  Edmund  Sanger  (who  was  the  heir-at-law  of  the  tes- 
tator and  his  wife)  and  his  heirs,  on  condition  of  his  confirming 
the  will  as  to  other  estates  called  Reeds  and  Hammetts,  of  which 


(r)  DiOonr. Parker^  1  Swanst.  381.  (y)  1  Swanst.  386 

Is)  Vol.  ni.,  p.  90.  (r)  SeeTibbittsy,  Tibbits,  19  Ves. 

(0  Ambl.  533 ;  6  Bro.  F.  C.  232.  662,  663 ;  also  Edwards  ▼.  Morgan^ 

(tf)  Vol  L  p.  172.  M*Clell.  Rep.  541 ;  confirmed  Dom. 

(x)   Ubi  suproj  p.  1594 ;  and  nee  Froc.  1  Dow.  &  CL  104. 

Reymrd  v.  Spencs^  4  Beav.  loa.  (a)  M'CleU.  (E.),  224,  439. 
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OfacccpUDce   the  testator  |was  only  seised  in  right  of  his  wife^  bat  which  he 
TODw^""*"        devised  in  trust  for  his  daughter  Mary  T\icker,  and  her  issue. 

Upon  the  testator^s  death  in  1806,  Edward  Sanger  entered  into 

possession  of  HokoelL  Upon  the  death  of  the  testator's  widow, 
Jleeds  and  Hammetts  descended  upon  Edward  Sanger^  but  Marg 
Tucker  entered  into  possession^  and  received  the  rents  and  profits 
of  those  estates.  Edward  Sanger  never  confirmed  the  will,  nor 
declared  his  election;  but  reftising  to  confirm  the  will  after  an 
acquiescence  of  about  fifteen  years,  a  bill  was  filed,  among  other 
things,  to  compel  him  to  make  his  election ;  if  he  had  not  made 
it  ahready :  and  AlexandcTy  C.  B.,  ordered  it  to  be  referred  to  the 
Master  to  compel  him  accordingly.  The  Chief  Baron  seems  to 
have  considered  the  above  case  as  not  fidling  strictly  within  the 
ordinary  principles  of  election  in  equity,  but  that  the  question 
for  his  consideration  was,  whether  the  express  condition  of  the 
will  had  been  broken,  and  if  so  what  were  the  consequences  (a)» 

But  when  the  fund  is  free  ab  origine,  and  the  value  and 
amount  of  it  easily  ascertained,  Buttricke  v.  Broadkurst  (i)  baa 
decided,  that  the  legatee  having  received  for  five  years  the 
provision  under  the  will^  will  be  considered  bound  by  such 
election. 

In  that  case,  the  plaintiff's  husband,  by  his  will,  of  which  he 
appointed  his  wife,  the  plaintiff^,  sole  executrix,  devised  all  his  real 
and  personal  estate  to  trustees,  upon  trust  to  permit  his  wife  to 
receive  the  rents  and  profits  for  her  life,  provided  she  did  not 
marry  again.  The  trustees  never  acted.  The  wife  received  the 
rents  and  profits  of  the  real  and  personal  estate  for  five  years 
after  her  husband  the  testator's  death,  and  then  instituted  a 
suit,  claiming  to  elect  to  take  an  interest  in  a  trust  fund  of 
2,000/.  under  her  marriage  settlement,  instead  of  the  property 
under  the  will.  Lord  Thurlaw  decided,  that  she  had  precluded 
herself  firotn  any  right  to  election :  observing,  *^  I  agree  now, 
that  if  the  wife  had  filed  a  bill,  stating,  that  she  did  not  know 
the  state  of  the  fund,  and  desirii^  to  have  the  debts  and  legacies 
paid,  and  the  property  cleared,  that  she  might  elect  to  advantage, 
she  might  have  done  so.  So,  if  the  other  parties  had  filed  a 
bill,  it  could  only  have  been  to  force  her  to  make  her  election. 
But  here,  having  taken  possession  under  the  will,  and  the  estate 
being  a  free  fund  fi*om  the  beginning,  I  cannot  think  of  a  prin- 
ciple,  upon  which  the  Court  cai)  say  she  is  now  competent  to 


(a)  M'Clell.  (E),  447. 
(h)  1  Vcs.  jun.  171 ;  3  Bro.  C.  C.  88,  S  C. 
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elect     The  bill  must  be  dismissed;  but  I  wish  it  to  be  under-  Of  acceptance 
stood,  that  it  turns  upon  the  particular  circumstance,  that  the  ^^  •^^w^es- 

bill  was  filed  without  any  ground :  and  no  suggestion,  that  the  ^: 

real  or  personal  estate  is  in  such  a  situation  as  to  render  it 
doubtful  what  the  result  would  be.  She  consequently  has  laid 
no  ground  that  entitles  her  to  elect  after  enjoyment  for  five 
years." 

2.  As  to  the  representatives  of  the  par^  bound  to  elect  3.  Ai  to  his 

Where  the  party  himself  would  have  been  bound  by  the  acts  *«prow^^««- 
done,  of  course  his  representatives  Will  be  equally  bound  thereby. 
Li  the  case  of  the  Earl  of  Northumberland  y.  Earl  of  AylesfordiP)^ 
Duke  Algemofiy  under  the  will  of  his  father,  Charles  Duke  of 
Somerset^  became  entitled,  among  other  things,  to  the  sum  of 
35,000/^  due  on  mortgage,  with  an  express  condition  of  his 
releasing  other  claims.  He  never  executed  the  release,  but  his 
acts  being  considered  as  evidencing  his  election  to  take  under 
the  will,  his  executors  were  decreed  to  release. 

In  Ardesoife  v.  Bermet  (c),  the  testator  devised  copyhold  to  his 
wife  in  fee,  which  did  not  pass,  for  want  of  the  admittance  of  the 
testator  and  a  surrender  to  the  use  of  his  will.  He  also  be- 
queathed to  trustees  the  sum  of  5,000/.  in  trust  to  pay  the  intereisit 
to  his  sister,  EUzahethy  the  wife  of  the  plaintiff,  for  her  separate 
use  for  life,  and  after  her  death  the  principal  to  her  appointment: 
and,  in  default  thereof,  to  her  executors  and  administrators. 
EUzabeth  was  the  testator's  heir-at-law;  the  devisee  was  admitted 
afl:er  the  testator's  death :  Elizabeth  received  the  interest  of  her 
legacy  up  to  the  time  of  her  death,  a  period  of  about  five  years 
after  the  admittance  of  the  devisee,  without  making  any  claim  to 
the  estate,  and  died  without  exercising  her  power  of  appointing 
the  principal  of  the  legacy ;  whereupon  her  husband  claimed  the 
legacy.  She  left  an  infant  son  and  heir-at-law  of  herself  and 
the  testator.  The  Master  of  the  Rolls  decreed  that  Elizabeth 
Ardesoife  had  made  her  election  to  take  the  legacy,  which 
appeared  of  greater  value  than  the  copyhold  estate,  and  that  the 
infant  was  thereby  boimd,  and  should,  when  of  the  age  of  twenty- 
one,  surrender  the  copyhold  to  the  devisee  who  should  enjoy  in 
the  meantime. 

But  where  the  acts  of  the  party  himself  would  not  hate  been 
binding  upon  him,  had  he,  during  his  life,  insisted  upon  his 
rights  of  renouncing  those  acts,  yet  it  does  not  thence  follow  that 

(fr)    Amb.  o40.  657;   see  also  2      Powell,  1  Ball  &  Bea.  L 
Yes.    sen.    525 ;    and  Stratford  v.  (c)  2  Dick.  463. 
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OfaocepuuiM    ^^^  represenlatives^  after  his  decease,  are  equally  eotided  to 
oracqaiet-        insist  upoD   the  right,   which   the   party  himael^  could  have 

enforced. 

On  the  contrary,  it  is  said  by  Lord  Hardwiehe  in  Ardier  v. 
Pope  (d)f  that  the  Court  will  not  suffer  the  rcpresentatiYe  of  the 
wife  of  a  freeman  of  London  to  insist  upon  die  custom,  in  con- 
tradiction to  what  was  done  by  the  wife;  and  that  in  cases 
where,  if  the  wife  had  been  before  the  Court,  she  might  haye  had 
an  election. 

Again,  in  Tomkym  y.  Ladbrohe(e\  the  same  Judge  also 
observes^  ^^  Where  a  freeman  by  will  disposes  of  his  whole  per- 
sonal estate  between  his  wife  and  children,  and,  afler  his  death,  the 
wife  has  submitted  to  the  will,  (not  by  declaration  in  writing,  but 
without  disturbing  it),  and  the  wife  dies,  and  her  representatives 
bring  a  bill  for  an  account,  insisting  that  the  wife  was  entitled  to 
her  share  by  the  custom,  and  that  her  husband's  will  was  void, 
the  Court  has  denied  that  relief  to  the  representatives  of  the  wife 
in  several  cases;  because  her  enjoying  it  under  that  was  an 
evidence  of  her  assent,  and  upon  that  principle  only,  not  to 
disturb  things  long. acquiesced  in,  in  families,  upon  the  foot  of 
rights,  which  those,  in  whos^  place  they  stand,  never  called  in 
question.** 

In  determining  the  right  of  the  representatives  of  a  party 
bound  to  elect,  and  who  has  accepted  benefits  under  the  in- 
strument imposing  the  duty  of  election,  but  without  expressly 
electing,  a  question  arises,  whether  they  can  make  compensalioa 
to  the  parties  affected  by  their  election,  and  place  them  in  the 
same  situation,  as  if  those  benefits  had  not  been  received;  for  if 
they  can,  it  would  seem,  in  cases  where  the  long  acquiescence 
of  the  party  under  whom  they  claim  would  not  be  considered 
binding,  as  in  the  case  put  by  Lord  Hardwicke,  that '  the  repre- 
sentatives will  be  at  liberty  to  renounce  the  benefits  received, 
and  elect  for  themselves  (/)•  Sir  Thomas  Plumery  in  the  case 
of  Dillon  V.  Parker  (g)y  said,  that  it  was  the  disposition  of  the 
Court  so  to  determine. 

In  the  case  of  Dillon  v.  Parkery  under  a  marriage  setdement  in 
1741,  the  manor  of  Tcdtouy  in  Worceetershirey  a  house  in  &r£f- 
bury-square,  Fleet'^treet,  and  a  farm  in  Tredingtony  in  the  coun^ 
pf  WofcesteTy  were  settled  upon  Sir  Henry  John  Parker  for  life ; 
remainder  to  his  first  and  other  sons  successively  in  tail  male ; 


(rf)  2  Vea.  sen.  525.  (/)  See  2  Bro.  C*  C.  5 ;   2  Scbo- 

(e)  lb.  592 ;  see  also  667,  lb.  k  Lef.  268. 

(g)  Ne^ct  stated,  I  Swanst.  385. 
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xemainder  to  hiniBelf  in  fee.    The  issue  of  the  marriage  were  Of  aeceptenco 
John  ParheTf  and  two  daughters^  Catherine  (afterwards  married  ^^  •«»«»*<»• 

to  Garstin)  and  Margcaret  Sophia  (afterwards  married  to  Strode). — 

Mm  Parker,  the  son,  being  seised  of  other  estates,  by  will,  dated 
1769,  devised  them  to  his  father.  Sir  Henry ,  for  life;  and  after 
his  decease  to  trustees  in  fee,  upon  trust  for  the  benefit  of  his 
Sfud  two  sisters,  Catherine  and  Margaret  Sophia,  and  their  issue* 
He  also  devised  the  manor  of  Taltonyihe  house  in  Salisburg^ 
square,  and  the  farm  at  TredingUm,  with  other  property  by  Qame, 
and  also  all  other  estates  whatsoever  which  should  descend  or 
oome  to  him  firom  his  father  to  his  two  sisters,  Margaret  and  Ann 
Parker,  (daughters  of  Sir  Henry  by  his  first  wife),  in  fee  as 
tenants  in  common.     He  gave  all  the  residue  of  his  personal 
estate  to  his  fitther,  whom  he  appointed  sole  executor  if  he  sur- 
vived him.     By  his  codicil,  he  devised  an  after  purchased  estate, 
in  Tredington,  to  his  father  in  fee,  and  released  his  portion  of  a 
bond  debt  due  to  him  and  his  two  sisters,  Catherine  and  Margaret 
Sophia,  from   his  father,  enjoining  his  sisters  to  forbear  any 
proceeding  thereon,  under  pain  of  forfeiting  the  bequests  under 
his  will.      John  Parker  died  in  September,  1769,  unmarried  and 
without  issue.     Sir  Henry  entered  into  possession  of  the  estates 
devised  by  his  son,  mortgaged  part,  and  possessed  himself  of  his 
personal  estate.     By  his  will,  dated  in  November,  1769,  being 
seised  of  the  reversion  in  fee  under  the  settlement,  he  devised 
the  settled  estates,  subject  to  a  term  of  one  thousand  years,  for 
payment  of  his  debts  and  legacies,  to  his  twadaughters,  Margaret 
and  Ann,  in  moieties,  for  life ;  with  remainders  to  their  first  and 
other  sons  successively  in  tail  male,  with  ulterior  remainders 
including  a  limitation  to  Sir  William  Parker  for  life,  and  to  his 
first  and  other  sons  in  tail  male,  &c.     He  then  devised  the 
estates,  to  which  he  was  entitled  under  the  will  of  his  son,  to 
trustees,  to  the  uses  and  upon  the  trusts  before   limited  and 
declared  of  his  freehold  estates.     By  a  codicil,  he  limited  the 
estates  devised  to  his  daughters,  Margaret  and  Ann,  in  the  event  of 
their  death  without  issue  male,  to  his  daughters,  Margaret  Sophia 
Strode  and  Catherine  Garstin,  and  to  their  first  and  other  sons  in 
tail  male,  &c.     Margaret  and  Ann,  upon  the  testator's  death  in 
1771,  entered  into  possession  of  the  estates  devised  to  them  by 
their  father  and  brother.     Margaret  devised  her  moiety  of  the 
estates  devised  by  her  brother  to  her  sister  Ann  in  fee ;  who, 
after  her  death  in  1785,  entered  into  possession  of  the  estates 
devised  to  her  by  her  father,  brother,  and  sister ;  and,  by  will^ 
in  1811,  devised  the  bouse  in  SaUsbury^square  to  John  Joseph 
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of  accepftnce    DiUon  in  fee;  and  the  manor  and  manor-honse  of  Talton^  and 
^nc^"'**'        the  farm   at    Tredingtmiy   to  Harry  Parker,  the  father  of  Sir 

WiUiam  Parker,  in  fee,  and  appointed  Sir   fFiKam  executor, 

i^ith  a  legacy  of  500L  and  John  Joseph  Dillon  residuary  legatee. 
Ilie  devise  to  Harry  Parker  lapsed  by  his  death  in  testatrix's 
lifetime.     Arm  died,  leaving  John  Joseph  Dillon  her  heir-at-law, 
who  filed  his  bill  against  Sir  WUUam  Parker,  insisting  that  Sir 
Henry  Parker,  by  accepting  the  benefits  under  the  will  and 
codicil  of  John  Parker,  had  elected  and  bound  himself  to  conform 
thereto,  and  that  he,  the  plaintiff,  was  entitled  to  the  settled 
estates.      He  also  filed  a  supplemental  bill,  praying  that  the 
defendant  might  elect  to  take  under  or  against  the  will  of  Army 
and  that  the  plaintiff  might  be  quieted  in  the  possession  of  the 
estates  at  TaUon  and  Tredinytan,     One  of  the  questions  was, 
whether  Sir  Henry  had  elected  to  take  under  the  will  of  his  son? 
and  another,  whether  Margaret  and  Ann  had  elected  to  abandon 
their  rights  under  the  brother's  will,  and  abide  by  their  father^s. 
For  the  defendant  it  was  stated,  that  the  title,  under  which  the 
plaintiff  claimed,  if  it  then  existed,  existed  forty-three  years  ago  ; 
and  it  was  urged,  that  the  acts  of  Sir  Henry  were  equivocal,  some 
denoting  an  intention  to  take  under  the  will,  others  against  it. 
It  was  insisted  that  the  daughters  recognised  their  father's  will^ 
by  acts  amounting,  if  not  to  election,  to  acquiescence  and  con- 
firmation.  With  respect  to  the  election  of  Sir  Henry,  Sir  Tlwnta» 
Plumer  said,  he  felt  great  diflSculty  in  saying  Sir  Henry  ever 
meant,  or  even  thought,  he  was  bound  to  elect :  whether  his  acts 
would  have  concluded  him,  had  his  daughters  insisted  during  his 
life  that  he  had  made  his  election,  was  a  very  different  inquiry; 
but  it  might  be  doubtful,  whether,  on  his  death,  the  daughters 
had  any  further  right,  than  that  of  requiring  his  representatives 
to    make    their   election.      On    that    point,    after  stating   the 
disposition  of  the  Court  before  noticed,  he  proceeded  thus:  **  I^ 
therefore,  immediately  on  his  death  it  had  been  contended  that 
Sir  Henry  had  elected,  and  was  bound  to  relinquish  the  settled 
estates,  it  would  have  been  a  question,  whether  his  represents* 
tives  might  not  have  claimed  a  right  to  make  their  own  election^ 
rendering  satisfaction  for  the  benefits  which  he  had  enjoyed. 
This  first  part  of  the  case  is  full  of  difliculty.     The  plaintiff,  who 
desires  the  Court  to  deprive  the  defendant  of  his  legal  estate,  is 
bound  to  establish  an  indisputable  title;  he  must  shew  that  the 
son  possessed  power  to  devise   the  estate,  or  that  Sir  Henry 
elected  to  abide  by  his  will;  the  bill  is  not  framed  for  the  purpose 
of  putting  Sir  Henry*^  representatives  to  election,  and  the  fact  of 
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election  by  him  is  negatived  by  his  will  made  Immediately  after  of  aocepunce 
the  death  of  his  son.     The  argument  which  represents  lapse  of  ^  *«l««^ 

time  and  acts  performed  as  conclusive^  without  regard  to  intent,  

is  subject  to  great  difficulties.'' 

Those  difficulties^  his  Honor  observed,  the  second  point  in 
the  case  rendered  it  quite  unnecessary  to  encounter;  and  he 
decided  that  the  daughters^  adult  and  competent,  by  a  series 
of  explicit  deeds,  had  assumed  the  estates  devised  by  their 
&ther,  in  the  character  of  tenants  for  life,  constituted  by  that 
devise,  a  title  totally  inconsistent  with  their  claims  as  tenants  in 
fee  of  the  same  estates  under  the  will  of  the  son.  In  regard  to 
the  will  of  Ann  Parkery  which  devised  the  Taltan  estate  to  the 
person  who  would  have  been  entitled  to  it  under  the  will  of 
Sir  Henry,  his  Honor  observed,  that  it  might  be  said  to  show 
a  disposition  to  abide  by  the  will  of  the  son;  but  when,  in 
so  many  transactions  with  third  persons,  the  daughters  had 
recognized  their  title  as  devisees  for  life,  they  could  not,  after  so 
long  an  interval,  assume  another  character.  Neither  could  the 
plaintiff,  insisting  that  it  was  not  competent  to  Sir  Henry,  to 
claim  against  his  son's  will,  at  the  expiration  of  a  month  iBrom 
his  death,  maintain,  that  in  1811,  after  the  lapse  of  forty  years, 
Ann  Parker  might,  in  de6ance  of  her  repeated  acts,  assert  her 
claim  under  the  will  of  the  son.  The  plaintiff's  bills,  except  so 
much  of  the  supplemental  bill  as  prayed  the  defendant  might 
elect  under  or  against  the  will  of  Ann  Parker,  were  dismissed* 
The  defendant  elected  to  take,  against  the  will  of  Ann  Parker, 
the  premises  in  SaUtbury-square,  therein  devised  to  the  plaintiff; 
and  it  was  decreed  accordingly,  that  he  was  bound  to  relinquish 
the  legacy  of  50021  given  by  the  said  will,  and  to  account  for  her 
personal  estate  (A). 

Sect.  VI.  Of  the  effect  or  consequences  of  election. 

It  remains  to  close  the  present  chapter  with  a  few  observa*  Of  the  effect  or 
tions  upon  the  effect  of  election,  where  the  devisee  elects  to  ^elccSooT* 
retain  his  own  property  in  opposition  to  the  will,  by  which  the 
testator  affects  to  devise  it  to  a  third  person,  an<)  gives  other 
property  to  him.     The  cases  are   not  sufficiently  explicit  to 
authorize  any  general  rule,  nor  indeed  is  it  possible  to  reconcile 


(A)   The  judgment  in  the  above      Jacob,  C.  C.  505 ;  and  affirmed  D. 
case  has  since  been  confirmed  by      t*.  1  CI.  &  Fin.  303. 
Lord  Eldon   upon   appeal;  see    1 
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Of  the  effect  or  ^  the  nutnerous  dicta  to  be  found  in  the  books  upon  the  subject 
consequences     tinder  Consideration. 

of  election. 

In   Tibbits  v.   Tibbits  (t),  Lord  EId(m  observed,  the  question 

was,  whether  the  defendant,  in  the  event  of  his  electing  to  take 
against  the  will,  was  bound  to  forfeit  all  the  benefits  he  took 
under  it,  or  whether  he  was  only  to  make  a  compensation  to  the 
plaintifis  for  what  the  testator  intended  them.  On  this  point 
he  had  looked  through  all  the  cases  with  great  attention,  and 
they  contained  many  dicta^  not  easily  reconciled.  Though  it 
would  perhaps  be  too  much  to  say,  that  that  should  be  the  rule 
universally,  his  Lordship  thought  the  case  before  him  was  a 
case  for  compensation  only.  He  was  of  opinion,  that  there 
might  be  cases,  where  not  only  compensation  was  to  be  made, 
but  the  whole  was  to  be  given  up.  He  thought  the  old  principle 
of  the  Court,  till  shaken  by  some  later  determinations,  was 
compensation,  but  it  had  since  been  shaken. 

The  above  question  leads  to  another :  if  the  recusant  devisee 
do  not  forfeit  all^  of  course  (after  compensation  made  to  the 
disappointed  devisee),  he  retains  the  surplus;  but  if  forfeiture 
of  all  interest  under  the  will  be  the  consequence  of  electing  to 
take  against  it,  what  then  becomes  of  the  surplus  f  Does  the 
whole  property  so  forfeited,  or  only  a  part,  equal  in  value  to  the 
property  retained  by  the  recusant  devisee,  go  to  the  disappointed 
devisee  ?  For  if  only  a  competent  part  goes  to  the  disappointed 
devisee  in  the  way  of  compensation,  then  the  surplus  must 
devolve,  as  undisposed  of,  to  the  tiestator's  heir-at-law? 

Upon  this  subject,  a  difference  of  opinion  prevaik :  some  appear 

to  consider  that  forfeiture  of  the  entire  interest  under  the  will, 

'    ensues  .upon  the  election  against  its  dispositions,  and  that  the 

property   so    forfeited    belongs    entirely    to    the    disappointed 

devisee  (A). 

Others  are  of  opinion,  that  the  disappointed  devisee  is  only 
entitled  to  compensation,  and  to  that  extent  only  forfeiture  takes 
place ;  so  that,  after  compensation  is  made,  the  surplus  should 
go  to  the  recusant  devisee;  for  whom  the  testator  originally 
intended  it  Mr.  Swanston  supports  this  view,  and  thus  states 
his  conclusion  from  the  authorities  cited  in  his  valuable  anno- 
tation (/)  upon  the  subject ;  First,  that  in  the  event  of  election 
to  take  against  the  instrument,  Courts  of  Equity  assume  juris- 
diction to  sequester  the  benefit  intended  for  the  refiractory 
-■■'■■  f       II      ■  — I  ■■  I  ■ 

(0  1  Jacob,  319.  Chap.  X.  sect.  y.  I. 

(A)  2  Sugd.  Pow.  144,  Tth  ed.         (Q  Reports,  voL  I,  p.  441. 
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donee,  in  order  to  secure  compensation  to  those  whom  his  elec-  or  tho  effect  or 
tion  disappoints;   secondly ,  that  the  surplus,  after  compensation,  coos^qu^i^^tt 

does  not  devolve,  as  undisposed  o^  but  is  restored  to  the  donee, 

the  purpose  beii^  satisfied,  for  which  alone  the  Court  controlled 
his  legalright. 

Others,  again,  are  of  opinion  that  the  surplus,  after  compensa- 
tion, does  not  go  to  the  recusant  donee,  but,  as  undisposed  o^ 
in  consequence  of  the  forfeiture  of  dU  interest  by  him,  devolves 
upon  the  testator's  heir-at-law. 

The  cases  considered  as  authorizing  .the  conclusion  that  the 
disappointed  devisee  is  only  entided  to  compensation,  beyond 
which  no  forfeiture  ensues,  and  that  the  recusant  donee  takes  the 
surplus,  are  cited  and  discussed  in  the  learned  annotation  before 
mentioned,  and  to  which  note  and  the  cases  (m),  and  particularly 
Streatfield  v.  Streatfieldy  the  reader  is  referred,  as  rendering  any 
detail  in  this  place  unnecessary:  indeed  most  of  the  cases  are 
cited  for  other  points  in  the  course  of  the  present  chapter. 

The  argument  in  fistvour  of  the  conclusion  last  noticed  is,  that 
it  is  more  consonant  with  the  equitable  principles  of  the  Court, 
upon  which  the  doctrine  of  election  is  founded,  than  that  of 
forfeiture ;  the  interference  of  the  Court  being  only  justified  for 
the  purpose  of  making  compensation,  to  the  extent  in  value  of 
the  loss  sustained  by  the  disappointed  devisee:  the  condition 
imposed  by  the  will  upon  the  recusant  devisee,  being  satisfied  in 
the  contemplation  of  the  Court,  when  the  gift  to  the  disappointed 
devisee,  though  defeated  in  form,  is  accomplished  in  substance. 
It  is  also  uiged  that  the  testator's  intention  to  benefit  the  recusant 
devisee  is  not  to  be  overlooked,  and  that  the  disappointment  of  « 
the  devisee  in  the  form  of  the  gift  intended  him,  does  not  afford 
a  satisfactory  reason,  thtit,  on  that  account,  the  disappointed 
devisee  is  to  take  mare  in  value  than  the  gift  intended  him,  and 
so  retain  the  surplus  beyond  the  value  of  the  compensation. 

The  reader  vnll  find  the  authorities  conceived  to  authorize  the 
doctrine  that  the  election  of  the  recusant  devisee  involves  a 


(m)  Webster  ▼.  Mitfordy  2  £q.  Ca. 
Ab.  362 ;  1  Swanst  435, 449 ;  Streat- 
field  ▼.  Streatfield,  Ca.  Tem.  Talb. 
175 ;  1  Swanst.  436,  447 ;  Bor  ▼. 
Bar,  3  Bro.  P.  C.  ed.  Toml.  167 ; 
Ardesoife  v.  Bewn^  2  Dick.  463 ;  1 
Swanst.  437  \  Lewis  v.  King,  2  Bro. 
C.  C.  600 ;  1  Swanst  43S ;  Pulteney 
V.  Lord  Darkngton,  2  Vof.  544.  560 ; 


3  lb.  385;  7  Bro.  P.  C.  530.  The 
decree  and  subsequent  arrangement 
Mr.  Swanston  observes,  are  founded 
not  upon  the  principle  of  forfeiture, 
but  compensation.  Dashwoody.  Pey- 
ton, 18  Yes.  49 ;  Lord  BancUffe  v. 
ParhfnSy  6  Dowe,  149;  Ker  v. 
Wauehape,  1  Bligh,  1^.25;  TFeOyv. 
Fe2fiy,  2  Yes.  &  Bea.  190, 191.   ^ 
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or  the  effect  or  forfeiture  oiall  interest  under  the  will,  and  that  the  surplus  after 
conseqaenoes     gatisfaction  of  the  disappointed  devisee,  devolves  as  undisposed  of 

to  the  testator's  heir-at-law^  stated  or  referred  to  in  a  valuable  note 

by  Mr.  Jojcob^  in  his  edition  of  the  law  of  Husband  and  Wife  (n). 
The  arguments  there  urged  in  support  of  total  forfeiture  and  its 
consequences,  suggest  that  the  doctrine  of  election,  being  founded 
on  an  implied  condition,  supposed  to  be  annexed  to  the  devise, 
consistent  adherence  to  principle  requires  that  the  consequences, 
upon  breach  of  that  condition,  should  be  analogous  {o)y  to  those 
which  should  ensue,  were  the  condition  actually  expressed  hi  the 
will ;  namely,  forfeiture  or  relinquishment  of  the  estate  devised : 
and  it  would  follow,  that  the  estates  forfeited  would  descend  as 
undisposed  of  to  the  heir,  subject  to  the  chai^  of  making  com- 
pensation in  value  to  the  disappointed  devisee,  so  that  the  surplus 
would  be  retained  by  the  heir.  It  is  further  suggested,  that  the 
authorities,  in  speaking  generally  of  compensation  for  a  loss,  have 
proceeded  on  a  very  natural  assumption,  tliat  the  property  given 
by  the  will,  if  relinquished,  would  not  be  more  than  suflBcient  to 
make  compensation:  so  that  the  event  of  a  surplus  was  not 
therefore  contemplated,  and,  indeed,  in  general,  is  an  event  so 
improbable,  that  it  b  not  surprising  that  it  should  not  be  provided 
for  by  the  decrees. 

It  is  again  remarked,  that  in  many  of  the  cases,  where  com* 
pensation  to  the  disappointed  devisee  is  mentioned,  the  penon 
electing  to  take  against  the  will,  happened  to  be  the  heir^^aw; 
and  that,  therefore,  the  decree  that  the  recusant  donee  should 
mske  camperuatUm  was  entirely  consistent  with  the  rule  of  his 
.  forfeiting  afl  interest  under  the  will ;  since  the  devised  property 
so  forfeited,  would '  devolve  upon  such  recusant  devisee  as  Ae£r- 
at-'laWf  subject  to  the  chaige  to  be  made  thereout  for  compen- 
sation ( p) :  the  word  *^  compensation,"  in  sudi  cases,  being 
adopted  with  reference  to  what  the  disappointed  devisee  was  to 
reeeioey  rather  than  to  the  extent  of  the  loss  by  the  recusant  donee. 
In  further  support  of  the  doctrine  of  entire  forfeiture  by  the 
recusant  devisee,  and  against  the  rule  of  compensation,  it  is 
urged,  that  if  the  recusant  devisee  be  not  heir-at-law,  his  taking 
the  surplus  of  the  estate  devised  to  him  afler  compensation  made, 

(n)  Vol.  L  p.  566.  JHbbiiSy  tibi  supra ;    Noys  ▼.  JVor- 

(o)  Webster  ▼.  Mitfard,  ubi  supra ;  damit  2  Vern.  581 ;  Gilb.  £q.  Rep. 

Wiggx.  Wigg^  1  Atk.883;  2  IVeem.  2;  Bar  ▼.  Bor^  ubi  supra;  see  alao 

278.  an  analogous  case  as  topenonaltj; 

(/))   Anon.  Gilb.  Eq.  Rep.  15;  /JicA  v.  Cac*«ff,  9  Ves.  879. 
Streatfidi  v.  StrsatfieJdy    Tibbita  v. 
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would  be  at  variaDce  with  the  frequent  language  of  the  Courts,  or  the  eflbct  or 
that  a  party  cannot  take  under  and  against  the  same  instrument;  consequences 
that  he  must  abide  by  the  will  in  toto  (q) ;   that  he  can  take  —    ^ — 
nothing  under  the  instrument  he  repudiates  (r).     If^  therefore, 
the  recusant  devisee  (not  being  the  heir)  should  be  permitted  at 
the  same  time  to  reject  the  dispositions  of  the  will,  and  as  devisee, 
to  retain  the  surplus  after  compensation  made,  instead  of  having 
the  option  of  either  of  two  estates,  he  will  be  choosing  the  whole 
of  ooe,  and  a  part  of  the  other. 

Again,  it  is  ingeniously  su^ested  («),  in  opposition  to  the 
recusant  donee's  taking  the  surplus,  that  if  the  rule  of  election 
permitted  the  party  contravening  the  will  to  retain  the  property 
given  by  it,  subject  to  a  deduction  for  compensation,  there  would 
be  little  security  in  any  case  for  the  performance  of  the  testator's 
intention.  According  to  either  rule,  the  election  is  of  course 
against  the  will,  when  the  property  given  by  it  is  less  valuable 
than  that  which  the  testator  attempts  to  give  away  firom  the  party 
having  a  paramount  tide.  If  it  be  more  valuable,  it  would  ac- 
cordii^  to  the  rule  of  forfeiture,  be  equally  of  course,  that  the 
party  having  the  paramount  title  would  elect  to  confirm  the  wilL 
Bat  upon  the  contrary  supposition,  the  choice  would  be  indifferent 
to  the  party  entitled  paramount  to  the  will  in  point  of  pecuniary 
benefit  If  he  took  under  the  will,  he  would  be  entitled  to  the 
laiger  property ;  if  he  took  against  it,  he  would  retain  the  smaller 
property ;  and  the  difference  would  be  made  up  to  him  by  his 
receiving  the  surplus  value  of  the  other.  No  benefit  could  be 
gained  by  efiectuating  the  intention,  and  nothing  could  be  lost 
.  by  defeating  it.  Hence,  upon  this  principle,  a  knowledge  of  the 
value  of  the  two  funds  would  not  be  essential  to  enable  the  party- 
having  the  paramount  right  to  make  his  election  with  safety. 
By  electing  against  the  will,  he  would  in  every  case  be  secure 
from  loss;  and  there  would  be  no  necessity  for  postponing  his 
determination  till  after  the  accounts  were  taken,  and  the  value 
ascertained,  or  for  references  to  the  Master  in  cases  of  infiuits 
and  married  women.  The  force  of  the  last  observation,  it  is 
conceived,  must  be  admitted  in  support  of  the  rule  of  forfeiture ; 
but  although  it  should  be  thought  more  in  conformity  with  the 
cases  than  the  rule  of  compensation,  it  would  be  impossible 


4 

(q)  8  P.  Wms.  124;  2  Atk.  43;  Jacob,  Husband  and  Wife,  vol.  1,  p, 

2  Ves.  juD.  370.  573. 

(r)  ]  Bligh.  25 ;  2  Scbo.  &  Lef.  («)  Law  of  HusbanJ  and  Wife^ 

5267 ;  fl6e   the  cases  cited  by  Mr.  lb.  ^75,  n. 
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Oftbeeflfeetor  by  any  hypothesis  to  reconcile  aU  the  decisions  and  dicta  upon 

7:^r     the  subject 

The  above  discussion  relates  to  election  between  real  estates, 

and  does  not  immediately  apply  to  the  professed  subject  of  the 
present  work.  With  reference,  however,  to  election  between 
legacies  of  personal  estate,  akhoiigh  the  question  respecting  the 
surplus  is  not  very  likely  to  occur,  it  would  not  be  proper  to  omit 
the  subject  altogether.  If  a  tenant  for  life  of  settlement  Monies, 
conceiving  himself  to  have  an  absolute  power  of  disposition 
affect  to  bequeath  the  principal  to  a  stranger,  and  gives  the 
person  entitled  under  the  settlement  a  legacy,  exceeding  the 
amount  of  the  settlement  monies,  it  is  not  very  probable,  that 
there  wiU  be  any  hesitation  in  the  cestui  que  trust  of  the  settle- 
ment monies  to  accept  the  legacy;  as  in  all  probability  the 
question  will  be  one  solely  of  calculation.  But  supposing  that 
for  other  considerations  connected  with  the  settlement  monies, 
but  not  susceptible  of  pecuniary  estimate,  the  cestui  que  trust 
should  elect  to  retain  his  interest  under  the  settlement,  and 
relinquish  the  legacy,  the  question  before  discussed  respecting 
forfeiture  and  compensation  here  arises;  namely,  whether  the 
cestui  que  trust  forfeits  all  the  legacy,  or  only  so  much  as  will  be 
equal  in  amount  to  the  settlement  monies,  so  as  to  make  com- 
pensation to  the  disappointed  legatee:  and  then  a  further 
question  occurs,  if  the  cestui  que  trust  forfeit  the  whole,  what 
becomes  of  the  surplus;  does  it  belong  to  the  disappointed 
legatee,  or  fidl,  as  undisposed  of,  into  the  residue?  The  argu- 
ments before  urged  are  equally  applicable.  Should  the  cestui  que 
trust  rejecting  the  legacy,  likewise  be  the  residuary  legatee,  if 
forfeiture  of  aU  testamentary  benefit  ensues  his  election,  the 
reader  will  observe  that  he  is  not  in  a  situation  analogous  to  that 
of  the  heir  in  the  case  of  real  estate ;  for  the  surplus  of  the 
personal  estate  cannot  devolve  upon  him  in  the  character  of 
residuary  legatee^  for  he  forfeits  all  interest  under  the  wilL 

The  preceding  discussion  perhaps  may  require  further  lUustni- 
tion:  and,  ^^,  with  respect  to  election  between  two  devises  of 
real  estate.  If,  for  instance,  a  testator  devise  an  entailed  estate 
to  £.,  and  other  estates,  of  which  he  was  seised  in  fee,  to  A.^  the 
heir  in  tail,  who,  notwithstanding  the  testator's  own  estates 
exceed  in  pecuniaiy  value  that  of  the  estate  tail,  elects  to  retain 
the  entailed  estate  against  the  will :  -in  such  case,  with  reference 
to  the  preceding  observations,  assuming  that  forfeiture  does  not 
ensue,  the  recusant  devisee  will  take  the  surplus  of  the  devised 
estate,  subject  to  the  compensation  to  be  made  to  the  disappointed 
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devisee.     But  assuming  that  forfeiture  of  all  the  interest  under  of  the  effect  or 
the  will  does  ensue,  the  surplus  of  the   testator's  own   estate  ^°^^^*  „*^*' 

descends  to  the  general  heir,  who  may  happen  to  be  A,^  and  -— — 

who  would  be  bound  to  convey  to  £.,  the  disappointed  devisee^ 
so  much  thereof  as  is  equal  in  value  to  the  entailed  estate  as  a 
compensation  for  his  loss.  ,Thus  A.  will  retain  the  surplus  as 
heir^  consistentlv  with  the  doctrine  of  forfeiture ;  and.  under  the 
circumstances,  compensation  only  will  be  made  by  him  to  the 
disappointed  devisee.  If  the  heir  of  the  testator  were  some  third 
person,  then  A.  the  tenant  in  tail  would  entirely  forfeit  the  estate 
devised  to  him,  which  would  descend  to  the  heir,  subject  to  the 
trust  in  &vour  of  the  disappointed  devisee,  to  whom  he  would  be 
bound  to  convey  a  competent  part,  as  a  compensation  for  the 
entailed  estate  retained  by  the  recusant  devisee  (/). 

In  the  next  place,  with  regard  to  election  between  two  funds, 
where  one  of  them  is  a  mixed  fund  consisting  of  real  and  personal 
estate.  For  instance,  where  the  testator  not  only  devises,  as  in 
the  case  last  supposed,  real  estate  to  the  heir  in  tail,  but  gives 
him  a  legacy  of  500L  and  appoints  C.  his  residuary  legatee.  If 
entire  forfeiture  be  the  consequence  of  the  recusant  devisee  elect- 
ing against  the  will,  the  legacy,  it  would  seem,  would  fall  into 
the  residue,  while  the  surplus  of  the  real  estate  would  devolve 
upon  the  heir;  but  if  the  same  person  were  heir  and  residuary 
legatee,  the  legacy  would  not  devolve  upon  him  in  the  latter 
character,  but  would  go  to  the  next  of  kin  or  executors  according 
to  circumstances.  The  Editor  is  not  aware  of  any  case,  in  which 
the  next  of  kin  or  executors  have  claimed  the  residue,  where  . 
the  residuary  disposition  has  failed  in  consequence  of  the  re- 
siduary legatee  having  forfeited  that  interest  under  the  doctrine 
of  election. 

Upon  the  whole,  therefore,  the  following  questions  appear  to 
be  still  unsettled;  namely,  whether  the  recusant  devisee  or  legatee 
forfeits  aff  interest  under  the  will,  or  only  a  part  sufficient  to  make 
compensation  to  the  disappointed  devisee :  and  if  forfeiture  of 
the  whole  takes  place,  whether  the  surplus,  being  real  estate, 
belongs  to  the  disappointed  devisee,  or  devolves,  as  undisposed  of, 
to  the  heir. 

The  mode  of  carrying  into  effect  the  compensation  to  be  made 
to  the  disappointed  devisee,  varies  according  to  the  circumstances 
of  each  case,  or  the  arrangement  of  the  parties. 

(0  See  Tibbita  t.  TibbUs,  Streaffield  y.  Streatfield,  ubi  supra. 
VOL.   U.  AAA 
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Of  the  effect  or      Sometimes  the  recusant  devisee  is  decreed  to  convey  the  whole 
oooaequeiicefl     of  the  property  devised  to  him,  to  the  disappointed  devisee,  as 

of  election.  .I'J.^*.^.  -n  ot^r  -r        :» 

m  the   case   of  Araesotfe  v.  Betmet     See   also  Vane  v.   jAnrd 

Dunffannan  (u). 

Sometimes  the  recusant  donee  is  decreed  to  convey  only  part, 
equal  in  value  to  the  estate  devised  to  the  disappointed  devisee,  as 
in  Bar  v.  Bar  {x\  or  to  pay  an  equivalent  in  value,  as  in  Tibbiis 
V.  TAbits  (y).  For  an  instance  of  the  pecuniary  value  being  paid 
to  the  disappointed  devisees  under  an  arrangement  between  the 
parties^  see  PuUeney  v.  Darlington  (z). 

At  other  times,  the  interest  of  the  recusant  devisee  is  sequea- 
tered  for  the  purpose  of  making  compensation,  as  in  Waster  v. 
Mttford  (a),  where  the  life  interest  of  the  widow  was  directed  to 
be  applied  during  her  life  to  supply  the  deficiency  which  her 
election  had  created;  and  in  Streaffield  v.  Streatfield  (&)|  the 
rents  of  the  life  estate,  devised  to  the  heir  electing  against  the 
vnll,  were  directed  (subject  to  the  maintenance  of  the  heir  duiing 
minority)  to  be  invested  during  his  life  in  the  purchase  of  freehdd 
estates,  of  which  so  much  as  should  be  equal  in  value  ta  the 
settled  estates  devised  to  the  testator's  daughters  in  fee  should  be 
conveyed  to  them,  and  the  surplus  to  remain  upon  the  trusts  of 
the  will  (c). 


(«)  2  Scho.  &  Lef.  118.  (a)  Vhi  mpra. 

(x)  Ubi  supra,  (J>)  lb. 

(y)  lb.  (^)  lb.;  see  also  LewU  v. 

(z)  lb.  3  Bra  C.  C.  600. 
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CHAPTER  XXIV. 

Of  the  residuary  Personal  Estate. 

WHERE  the  testator  names  (a)  a  residuary  legatecy  he  will  be 
eDtitled  in  general,  not  only  to  what  remains  after  payment  of 
debts  and  legacies,  but  also  to  whatever  may  by  any  casualty 
hi^pen  to  fall  into  the  residue,  after  the  date  and  making  of  the 
will  (£)•  If  the  testator  neither  makes  any  disposition  of  the 
residue,  nor  appoints  an  executor,  the  residue  belongs  of  course 
to  the  next  of  kin.  If  the  testator  previously  to  the  statute  of 
the  1  Wm.  4,  c.  40,  made  no  disposition  of  the  residue,  but  ap- 
pointed an  executor,  the  right  to  such  residue  legally  devolved 
upon  such  executor.  Nevertheless,  if  the  testator's  intention 
were  clearly  expressed  or  inferible  from  the  will,  that  the  executor 
should  not  take  benefieiallyy  he  would  in  equity  be  held  a  trustee 
for  the  next  of  kin;  and  the  residue  would  be  distributable  among 
them  according  to  the  statute  (c),  notwithstanding  the  testator's 
personal  estate,  had  he  died  intestate,  would  have  been  distri- 
butable according  to  the  customs  of  London  or  Yorky  and  not 
according  to  the  Statute  of  Distributions  (^Q:  but  if  there  were 
no  next  of  kin,  then  he  would  be  a  trustee  for  the  Crown.  But 
where  executor?  were  appointed,  and  the  intention  to  exclude 
them  was  not  apparent  on  the  will,  nor  inferible  according  to  the 
construction  of  the  Court,  there  the  legal  right  of  the  executors 
prevailed. 

But,  although  the  will  raised  an  inference  or  presumption  in 
favour  of  the  next  of  kin,  such  inference  (unless  it  arose  from 
express  words,  or  unequivocal  demonstration  of  intention  to 
impose   an   office   merely,  and  not  a  benefit)  would  not  have 


(a)  The  mere  naming  of  a  person 
as  residuarj  legatee  will  carry  the 
residue  to  such  Ic<;atee ;  Warren  v 
Poiftlfthtvaile,  2  Coll.  (C),  11(5,' 12^ 
seealbO  Evaris  v.  Croshie,  1 1  Jur.  510 

(b)  Bird  V.  Le  Fevre,    15    Ves 
589;  Roberts  v.  Cooke,  IB  Ves.  451 
Smith  V.  Fitzf^eraUIy  3  Ves.  &  Bea.  3 
Leake  v.  RohirtMm^   2  Meriv.   392 ; 


Bhffudy.  Lamb,  6  Mad.  412. 

(c)  22  &  23  Car.  2,  eh.  10,  ex- 
plained by  29  Car.  2,  ch.  20. 

(d)  Wheeler  v.  Sheer  Mosely^  288, 
302  ;  Walton  v.  Walton,  14  Ves. 
324 ;  Wilkinson  v.  Atkinson^  1  Turn. 
255 ;  Fitzgerald  ▼.  Field,  1  Boss. 
416,  423,  and  the  cases  cited  by  Sir 
John  Leaeh,  V.  C. 
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precluded  the  executors  from  producing  parol  evidence  to  rebut 
such  presumption,  raised  in  favour  of  the  next  of  kin;  nor,  in 
such  case,  ^ould  the  next  of  kin  be  prevented  from  encountering 
the  evidence  adduced  by  the  executor,  by  other  proo&  in  support 
of  the  presumption  in  favour  of  them,  the  next  of  kin.  On  the 
other  hand,  if  the  will  raised  no  inference  against  the  executor, 
and  in  favour  of  the  next  of  kin,  the  latter  would  not  be  allowed 
to  produce  evidence  against  the  executor's  legal  right  (e). 

But  a  very  important  alteration  has  been  made  in  the  law 
respecting  the  rights  of  executors  to  the  undisposed  residue  of 
testator's  dying  after  the  1st  of  September^  1830.  The  act  of 
I  Wm.  4,  c.  40,  has  abolished  the  old  rule  above  noticed  in  favour 
of  executors,  and  enacted  its  converse,  namely,  that  executors 
shall  in  all  cases  be  trustees  for  the  next  of  kin,  in  respect  of  the 
residue  undisposed  of,  unless  it  shall  appear  by  the  will  or  codicil, 
that  the  testator  meant  they  should  take  beneficially.  This 
enactment  it  will  be  seen,  aifects  more  or  less  from  thirtv  to 
forty  classes  of  cases  discussed  in  the  present  chapter ;  and  with 
respect  to  wills  of  testators  dying  after  the  1st  day  of  September^ 
1830,  will,  in  a  great  measure,  prevent  the  recurrence  of  the 
numerous  perplexing  questions  which  have  arisen  upon  this  com- 
plicated branch  of  the  law  of  legacies  (/).  Still,  however,  some 
of  those  cases  may  be  resorted  to  for  the  purpose  of  establishing 
an  intention  in  favour  of  the  executors. 

The  words  of  the  act  are,  **  That  when  any  person  shall  die 
after  the  1st  day  of  September  next  after  the  passing  of  this  act, 
having  by  his  or  her  will,  or  any  codicil  or  codicils  thereto, 
appointed  any  person  or  persons  to  be  his  or  her  executor  or 
executors,  such  executor  or  executors,  shall  be  deemed  by  Courts 
of  Equity  to  be  a  trustee  or  trustees  for  the  person  or  persons  (if 
any),  who  would  be  entitled  to  the  estate  under  the  Statute  of 
Distributions,  in  respect  of  any  residue  not  expressly  disposed  of; 
unless  it  shall  appear  by  the  will,  or  by  any  codicil  thereto,  the 
person  or  persons  so  appointed  executor  or  executors,  was  or  were 
intended  to  take  such  residue  beneficially. "  And  the  act  further 
provides,  ^^  that  nothing  herein  contained  shall  affect  or  prejudice 
any  right  to  which  any  executor,  if  this  act  had  not  been  passed, 
would  have  been  entitled,  in  cases  where  there  is  not  any  person 


(e)  Upon  this  subject   of  parol  (/)  See  Sir  TFtS.  Grant  %  obeer- 

eyidence,  see  Vol.  i,  Chap.  IV. sect.  n.      rations  in  Pratt  ▼.  ^adden^  14  Yes. 
sub-sect.  S,  4.  197,  tn/ra,  sect.  m.  sub-sect.  3. 
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^ho  would  be  entitled  to  the  testator's  estate,  under  the  Statute 
of  Distributions,  in  respect  of  any  residue  not  expressly  disposed 

The  before-mentioned  general  rules,  with  their  exceptions,  and 
other  details  closely  connected  with  them,  as  they  relate  more 
especially  to  wills  of  testators  dying  before  the  1st  of  September^ 
1830,  will  be  discussed  under  the  following  arrangement 

Sect.  I.  Rights  of  the  residuary  legatee  to  the  residue 

of  the  testator's  personal  estate. 

1. —  Where  fie  is  general  residuary  kgatee, 

2. — Where  he  is  only  partially  residuary  legatee. 

First.   Where  the  residue  is  given  after  pay- 
ment of  debts  and  legacies,  - 
Secondly.   Where  the  residue  is  only  of  part 
of  the  testator^ s  effects^  and  not  the  general 
residue,  ^ 

Sect.  IL  Rights  of  the  next  of  kin  to  the  undisposed 

of  residue  of  the  personal  estate. 

1. —  Where  a  legacy  is  given  to  the  sole  executor;  or 
when  two  or  more  executors^  and  equal  legacies 
are  given  to  them. 

A. — Notwithstanding  legacies  are  also  given 

to  the  next  of  kin. 
B. — And  notwithstanding  the  executrix  is 
the  wife  of  the  testator,  or  other  near 
relation. 
C. — Unless  what  is  given  to  the  wife  is  her 

own  property. 
D. — And  notwithstanding  the  legacy  to  the 

executor  is  reversionary. 
E. — But  otherwise^  if  the  reversionary  legacy 
he  contingent:  sed  qu. 
2. — When  legacies  are  given  to  executors  for  care 

and  trouble. 
3. —  When  executors  are  called  executors  in  trust,  or 
when  the  residue  is  bequeathed  to  them  in  trusty 
ajid  declaration  of  trust  wholly  omitted. 


(g)  See  Andrew  v.  Andrew^  1  Coll.      to  the  residue  against  the  next  of  kin 
(C.))  686,  in  which  the  executors  failed      claiming  under  the  above  statute, 
in  an  attempt  to  establish  their  right 
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4. — Where  the  residue  it  bequeathed  to  executors  in 
trust,  and   the  truete   are  not  sufficient  to 
exhaust  the  whole  fund, 
Secus,  where  executors  are  named  trustees  for 
specific  purpose  only. 
6. — Where^  though  the  executors  are  not  called  exe^ 
cutors  in  trust,  the  testator  uses  other  express 
sionsy  shewing  an  intention  to  impose  a  duty  on 
them^  and  not  to  give  a  benefit. 
6. —  Where  the  residue  is  originalfy  gioen  away^  and 
the  whole  or  part  lapses. 
SecuSy    where   specific   or  general   legacies 
lapse :  sed  qu. 

7. — Where  tlie  residue  is  attempted  to  be  disposed  of 
by  an  imperfect  instrument 
Secus,  where  the  intention  to  dispose  of  the 
residue  is  uncertain. 
8. —  Where  the  residue  is  bequeathed  to  the  executor 

for  life. 
9. —  Where  the  residue  is  bequeathed  to  the  executors 
as  tenants  in  common,  and  part  lapses, 
Secus,  where  given  to  them  as  joint  tenants. 

\0,—But  where  one  of  several  executors  is  a  trustee, 
all  are  considered  so  * 

Notwithstanding  the  property  be  an  estate 
pour  autre  vie  originally  granted  to  the 
grantee,  his  executors,  ^c,  and  they  take  as 
special  occupants. 

1 1. — But  where  there  are  no  next  of  kin,  the  Crown 
entitled* 

Sect.  III.  Rights  of  executors  to  the  undisposed  resi- 
due of  the  testator's  personal  estate. 

1. — Where  only  one  executor,  and  no  legacy,  or 

where  more  than  one  executor,  and  unequal 

legacies. 

So  also  whether  the  legacies  are  specific  or 

generaL 

2« — Where  legacies  to  some,  and  none  to  the  other 

executors, 
3. —  Where  legacy  to  executor  is  an  exception  out 
of  another  legacy. 
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To  the  above  may  be  added,  in  point  of  arrangement,  the  fol-  Rights  of  resi- 
lowing  instances  discussed  in  section  IL  diwy  legatee. 

4. — Where  the  legacy  to  the  executor  is  a  contingent 

reversionary  interest:  sed  qu. 
•5. — Where  the  executor  is  onty  named  trustee  for 

a  specific  purpose. 
6. —  Where  the  intention  to  dispose  of  the  residue  is 

uncertain. 
7. —  Where  the  residue  is  bequeathed  to  the  executors 

as  joint-tenants,  and  the  share  ofoTie  or  more^ 

lapsing^  survives  to  the  rest. 

Sect.  IV.  Of  the  adinissibility  of  parol  evidence. 

1  •-^By  the  executor i  and  herein  of  its  nature, 
2, — By  the  next  ofhin. 

3. — Where  inference  of  intention  in  favour  of  the 
next  ofMn  is  doubtful. 


Sect.  I.  'Rights  of  the  residuary  legatee  to  the  residue 
of  the  testator's  personal  estate. 

First,  where  the  residuary  legatee  is  general  legatee,  he  is  *•  Where  be  is 
entitled  not  only  to  what  remains  after  payment  of  debts  and  partial  resi- 
legacies,  but  also  to  whatever  may  by  lapse,  invalid  disposition,  ^"^^  legatee, 
or  other  casualty,  fall  into  the  residue,  after  the  date  and  making 
of  the  will  (A> 

Thus,  in  Durour  v.  Motteux  (z),  Timothy  Motteux  devised  all 
his  real  estates  to  trustees,  to  sell  and  dispose  of  the  whole,  with 
his  personal  estate,  for  payment  of  his  debts  and  legacies,  and 
performance  of  his  will.  Among  other  legacies,  he  gave  1,200/. 
to  be  invested  in  the  purchase  of  freehold  lands  for  charitable 
uses;  and  directed  his  trustees  to  place  out  all  the  residue  of 
his  estate  upon  securities,  and  divide  the  same  among  several 
persons.  The  legacy  of  1,200/.  being  void  by  the  Statute  of 
Mortmain,  the  question  was,  whether  it  should  go  to  tbe  heir 
or  residuary  legatees  ?  and  Lord  Hardwiche,  C,  decided  that  it 

(A)  Bird  v.  Le  Fevre^  15  Vea.  589 ;  v.  Heathy  suproy  p.  495 ;  Andnmn  ▼. 

BoberU  v.  Cooke^  16  Ves.  451 ;  Smitk  PoiOdanc,  and  ClenneUY.Lewthfcaiie, 

▼.  FUzgeraCdy  3  Ves.  &  Bea.  3 ;  Leake  infra ;  Green  v.  Jacksany  5  Rusa.  35, 

▼.  Robinsan,  2  Meriv.  392;  5  Mad.  aflT.  2  Ru88.&  M.  238;  Saltr,  Chat- 

412.  teiray,  3  Beav.  576. 

(i)  1  Yes.  sen.  320 ;  see  also  Oke 
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Rigbuofi«si.  belonged  to  the  latter;  observing,  ^^  I  am  of  opinion,  the  money 
duary  legatee.  ^^  should  arise  by  sale  of  this  real  estate  is  turned  into  personal 
Generally  and  by  the  testator,  and  SO  intended;  it  plainly  appearing,  that  by 
the  description  of  all  his  personal  estate  he  meant  to  include 
the  whole  in  the  residue ;  so  that  it  is  to  be  considered  now  as 
personal.  For  several  cases  in  which  this  Court  has  determined 
land,  directed  to  be  converted  into  money,  are  to  be  so  consi- 
dered; and  b  contra.  Then  it  comes  to  this:  a  will  is  made,  in 
which  several  legacies,  and  the  residue  of  the  personal  estate,  are 
given  away;  one  of  the  personal  legacies  void  by  law.  The 
Court  cannot  say  for  that  reason,  contrary  to  the  express  will, 
that  he  intended  to  die  intestate;  for  giving  the  residue  over 
includes  every  thing,  let  it  fall  in  by  reason  of  that  legacy'a  being 
void,  or  lapsing  by  dying  in  the  hfe  of  the  testator.** 

In  Kennellv.  Abbott  (j),  a  marriage  ceremony  had  been  per- 
formed between  Catherine  Hickman  and  EdtDord  LoveUy  whoee 
wife,  unknown  to  Catherine  Hickman,  was  living.  Under  a  power 
in  the  settlement  made  upon  that  occasion,  she  devised  her  copy- 
hold estate  to  her  brother,  Thomas  Abbott,  in  trust  to  sell,  and  pay 
out  of  the  purchase  money  several  legacies,  and,  in  particular, 
a  legacy  of  150^  to  her  husband,  Edward  LovelL     The  testatrix 
also  gave  her  household  goods,  plate,  furniture,  and  stock  in 
husbandry,  to  her  said  brother,  in  trust  to  sell,  and  apply  the 
produce  to  a  particular  purpose;  and  as  to  the  residue  of  the 
purchase  money  arising  from  the  'sale  of  her  copyhold  estate, 
household  goods  and  furniture,  and  all  the  rest,  residue  and 
remainder  of  her  monies,  securities  for  monies,  personal  estate, 
and  effe(its  whatsoever  and  wheresoever,  that  she  should  die 
possessed  of,  interested  in,  or  entitled  to,  or  whereof  she  had 
power  to  dispose  by  will,  she  gave  to  her  niece,  Betty  KenneU, 
subject  to  her  debts  and  funeral  expenses.     The  question  arose 
upon  the  legacy  to  Edward  LoveU,  who  survived  the  testatrix, 
whether  it  were  void ;  and,  if  so,  whether  the  residuary  legatee, 
the  heir,  or  the  next  of  kin,  were  entitled  to  it  ?    Lord  Aloanky, 
M.  R.,  decided,  that  the  representative  of  Edward  LooeU  could 
not  claim  the  legacy,  on  account  of  the  gross  fraud  practised  on 
the  testatrix;  that  the  real  estate  was  to  be  considered  converted 
into  money;  and  that,  part  of  it  not  being  well  disposed  of,  the 
residuary  clause  gave,  not  only  everything  not  expressly  disposed 
of,  but  also  every  thing  lapsed,  or  by  any  means  not  disposed  of^ 
to  the  residuary  legatee. 


(/  )  4  Vc8.  803. 


Sbct.  I.  ]         Of  residuary  personal  Estate.  1675 

Again,  in  Cambridge  v.  Raus{k),  a  testatrix  bequeathed  to  her  Rights  of  rasi- 
niece,  Martha  K,  Fan  Atterop,  2,000/.,  four  per  cent,  annuities,  dow'y  legatee. 
and  also  her  plate,  diamonds,  jewek,  household  furniture,  linen,  Oenerally  and 
wearing  apparel,  and  any  old  coins  the  testatrix  might  be  in 
possession  of  at  the  time  of  her  death ;  she  then  gave  the  residue 
of  her  property  and  effects,  whether  in  money  or  in  the  public 
fimds,  or  other  securities  of  any  sort  or  kind  whatsoever,  to  be 
divided  equally,  one  moiety  whereof  she  bequeathed  to  her  niece, 
M.  K.  Van  Mierap.     The  other  moiety  she  gave  to  the  defend- 
ant JBauSy  in  trust  to  invest  in  the  public  funds,  or  other  securities* 
and  to  pay  the  whole  of  the  annual  dividends,  &c.,  to  her  sister, 
M.  K.  Fan  Mieropy  for  life ;  and  after  her  death,  to  the  testatrix's 
niece,  Cornelia  Cambridge:  and  at  her  decease,  to  her  children 
(if  any),  in  equal  proportions ;  or  if  only  one  child,  the  whole  to 
that  child ;  and  the  principal  to  be  paid  to  the  survivor  or  sur- 
vivors of  such  child  or  children  in  equal  shares,  as  they  respec- 
tively attained  twenty-one ;  but  if  CameUa  Cambridge  should  die 
leaving  no  child,  or  there  being  such,  they  should  die  before 
twenty-one,  then  she  directed  that  the  principal  of  the  aforesaid 
moiety,  left  in  trust,  should  be  paid  to  her  niece,  M.  K.  Van 
Mierap,  if  she  should  be  living  at  the  death  of  her  sister,  CameUa 
Cambridge,  dying  without  children,  or  at  the  time  of  the  decease 
of  the  children  before  twenty-one :  but  should  her  niece,  M.  K. 
Van  Mierap,  not  be  living  at  her  sister's  death,  or  at  the  decease 
of  the  children,  as  before  mentioned,  the  testatrix  directed  her 
trustees  to  dispose  of  the  said  moiety,  in  the  same  manner,  and 
to  the  same  persons,  that  her  niece,  M.  K.  Van  Mierop  should 
have  disposed  of  her  own  property  by  wilL     The  testatrix  then 
proceeded  in  this  manner;  ^'  should  it  so  happen  that  my  niece, 
M.  K.  Fan  Mierop,  should  die  before  me,  I  then  wiU  and  direct, 
that  the  whole  residue  of  my  property,  which  was  directed  tb  be 
divided  in  equal  moieties,  should  go  altogether  in  trust  to  the 
said  T.  B.  Rous,  his  heirs  and  assigns,  to  be  held  by  them  in 
trust  for  the  purposes  as  before  described;  and  to  be  disposed  o^ 
both  interest  and  principal,  in  the  same  manner,  and  in  the  same 
way,  to  all  intents  and  purposes  as  the  money  before  described, 
viz.,  after  the  decease  of  my  sister,  M.  K.  Fan  Mierop,  widow, 
and  of  my  niece,  ComeUa  Cambridge,  without  children,  or  of  the 
decease  of  all  the  children  of  my  said  niece,  ComeUa  Cambridge, 


(A)  8  Yes.  14,  26. 
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Righte  of  resi-  before  they  may  have  attained  the  age  of  twenty-one,  the  whole 
doary  legatee,  j^  jjg  dispoeed  of  by  the  trustees  to  the  same  persons,  and  in  the 
Generally  and  g^me  manner  as  my  niece,  if.  K.  Fan  Mierop,  may  have  disposed 
of  her  own  property  by  any  will  or  testament  she  may  have  left.^ 
M.  K.  Fan  Mierapj  the  niece,  and  T.  B.  Rous  died  in  the  life  of 
the  testatrix.  After  the  death  of  the  testatrix,  CameUa  Cambridge 
took  out  administration,  with  the  will  annexed.  A  question 
arose  whether  the  particular  legacies,  lapsed  by  the  death  of 
M.  K.  Van  Mieropy  fell  into  the  residue,  and  passed  by  the 
residuary  clause  or  belonged  to  the  next  of  kip;  and  Sir 
iViWam  Grants  M.  R.,  decided  that  they  passed  by  the  residuary 
clause.  His  Honor  observed,  ^  It  has  been  long  settled,  that  a 
residuary  bequest  of  personal  estate  (for  it  is  otherwise  as  to  real), 
carries,  not  only  every  thing  not  disposed  of,  but  every  thing  that 
in  the  event  turns  out  not  to  be  disposed  of:  not  in  consequence 
of  any  direct  or  expressed  intention,  for  it  may  be  argued  in  all 
cases  that  particular  legacies  are  separated  from  the  residue,  and 
that  the  testator  does  not  mean  that  the  residuary  legatee  should 
take  what  is  given  from  him ;  no,  for  he  does  not  contemplate  the 
case ;  the  residuary  legatee  is  to  take  only  what  is  left,  but  that 
does  not  prevent  the  right  of  the  residuary  legatee.  The  testator 
is  supposed  to  give  it  away  from  the  residuary  legatee,  only  for 
the  sake  of  the  particular  legatee,  la  case  of  lapse  of  real  estate, 
tl^  heir-at-law  takes;  but  in  the  case  of  personal  property,  die 
residuary  legatee  is  preferred  either  to  the  next  of  kin,  or  the 
executor.  What  difference  is  there  here  ?  There  is  nothing  to 
distinguish  this  case.  The  word  *  ^A^n'  carries  it  no  fiirther  than 
tbe  word  ^  rmdm^  which  imports  'after  the  legacies  antecedently 
given.'  It  might,  therefore,  be  contended  in  every  case.  Then 
the  words  '  whether  in  money,  or  in  the  public  funds^  or  other 
securities  of  any  sort  or  kind  whatsoever,'  are  adverted  to,  as 
tending  to  shew  that  at  least  the  specific  articles  were  not  in- 
cluded. But  these  are  not  words  of  restriction ;  they  are  rather 
words  of  enlargement  The  object  was  to  exclude  nothing. 
Such  an  enumeration,  under  a '  videlicet,*  and  much  more  restric* 
tive  expression,  has  been  held  only  a  defective  enumeration,  not 
a  restriction  to  the  specific  articles.  This  is  only  a  common 
residuary  bequest,  and  therefore  it  includes,  upon  settled  prin- 
ciples, these  legacies  which  are  lapsed." 

It  is  unnecessary  to  cite  the  numerous  cases  which  have 
occurred  since  the  last  decision  in  proof  of  a  principle  so  well 
established  as  that  under  discussion.     Some  of  them  are  cited 


not  portiaUy. 
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below  (l),  and  we  shall  close  the  present  division  by  the  case  of  Rights  of  red. 
Bland  v.  Lamb  (m),  an  instance  of  the  bequest  passing  property  ^"^7  legatee. 
acquired  by  the  testator  subsequently  to  the  date  of  his  will.  Generally  and 

There  Thomas  Bland  by  his  will,  stating  himself  to  be  pos- 
sessed of  two  sums  of  stock,  amounting  together  to  63,000/1,  gave 
legacies  to  the  whole  amount;  and,  after  bequeathing  certain 
specific  articles,  concluded  thus ;  *^  anything  that  I  have  forgot  I 
leave  at  the  disposal  of  Mrs.  Bland;  all  my  wines  are  her*s.'*  Mrs. 
Bland,  who  was  also  a  legatee  of  1,000/.  a  year  for  her  life,  died 
before  the  testator,  who  afterwards  made  a  codicil  containing  the 
following  words :  ^'  I  may  have  forgot  many  things,  such  as  money 
due  to  me  from  government,  &c.  If  such  there  is,  it  is  to  be 
thrown  into  the  lump  for  the  benefit  of  the  legatees,  to  be  paid 
to  them  in  proportion."  The  testator,  before  his  death,  acquired 
further  property  to  a  large  amount  by  the  death  of  a  relation. 
A  question  arose  between  the  legatees  and  the  ^ext  of  kin, 
whether  the  codicil  amounted  to  a  general  residuary  bequest,  and 
would,  therefore,  embrace  thb  particular  propeity.  Sir  John 
Leachy  V.  C,  decided  that  the  residue  did  include  it,  observing, 
*^  The  question  is,  not  what  the  testator  had  in  his  contemplation 
when  he  made  his  codicil,  but  what  the  words  he  has  used  will 
embrace,  according  to  their  ordinary  signification,  which  must 
prevail,  unless  qualified  by  other  expressions  in  the  instrument 
A  testator,  when  he  gives  his  residue,  may  contemplate  only  the 
actual  state  of  his  property  at  the  time,  and  may  mean  to  give, 
and  may  think  he  is  giving  next  to  nothing ;  but  such  residuary 
legatee  will  nevertheless  take  an  after  acquired  million.'' 

From  this  decision  there  was  an  appeal  (n),  to  Lord  Eldon,  C, 
who  expressed  his  opinion  in  favour  of  the  judgment  of  Sir  John 
Leach  ;  remarking  that  he  must  follow  the  rule  of  law ;  as  he  did 
not  find  any  expressions  sufficiently  definite,  to  justify  him  in 
deciding  that  the  residuary  clause  should  only  have  a  limited 
efiect  In  the  course  of  his  judgment,  his  Lordship  thus  stated 
the  general  rule  upon  the  subject  under  discussion;  *' Although 
the  general  doctrine  of  the  Court  is,  that  if  a  person  gives  all  the 
rest  of  his  personal  estate  or  property,  such  a  gift  will  not  only 
pass  that  which  he  then  has,  but  that  which  may  become  his 
property ;  and  it  will  operate  even  in  this  singular  way,  that 

(/)  Bird  y.  Le  Fevre^  15  Yes.  5S9 ;  also  Evans  v.  Jones^  2  Coll.  (C),  516; 

Roberts  v.  Cooke,  16  Ves.  451 ;  Smith  WingfiM  ▼.  Netotan,  lb.  520,  note, 
y.  Fitzgerald,  8  Ves.  &  Bea.  3;  Leake  (m)  5  Mad.  412. 

y.  Robinson,  2  Meriy.  392 ;  Legge  y.  (n)  2  Jac.  &  Wal.  399. 

AsgiU^  1  Turn.  265,  in  notes,  i»/m;  see 
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Rights  of  resi.  although  a  testator  may  probably  have  meant  to  pass  nothing, 
duary  legatee,  {j^^  what  he  had  at  the  time  of  his  will,  (which  alone,  according 
TOt'wfftiil"^  to  the  common  sense  of  the  expression,  can  be  called  his  property), 
yet,  if  at  the  time  of  bis  death  he  has  not  a  single  particle  of  that 
property,  and  has  afterwards  acquired  other  property,  this  last 
property  will  pass  under  the  words  of  my  property.  The  Courts 
have  held,  whether  on  satisfactory  grounds  or  not  is  another 
question,  that  where  a  person  gives  all  his  property,  it 'shows  that 
he  did  not  mean  to  die  intestate ;  and,  not  meaning  to  die  intes- 
tate, as  to  what  he  had  at  the  time  of  making  his  will,  they  have 
inferred,  that  he  did  not  mean  to  die  intestate,  as  to  what  he 
should  have  at  the  time  of  his  death.  This  rule  has  sometimes 
operated  with  great  hardship,  and  directly  contrary  to  the  inten- 
tion of  the  party;  but,  notwithstanding  that,  it  has  been  allowed 
to  prevail.** 

In  the  case  of  Fleming  v.  Burrows  (<?),  the  reader  will  find 
an  instance,  wherein  the  words  ''what  else  I  may  then  be 
possessed  of  at  my  decease,"  were  considered  to  pass  the  general 
residuary  estate  to  the  legatee,  though  followed  by  specific 
bequests  and  devises  to  him,  and  by  gifts  of  general  legacies  to 
several  other  person& 

In  Leighton  v.  Baillie  (;?),  the  following  words  were  indorsed 
on  a  testamentary  paper  without  date,  ''  I  think  there  will  be 
something  left  to  give  fF.  B.y  now  at  school,  towards  equipping 
him  to  any  profession  he  may  hereafter  choose.  Sir  John  Leaehy 
M.  R.,  decided  that  W.  B.  was  entitled  as  residuaiy  legatee 
under  these  words. 

In  Goodere  v.  Lloyd{q\  a  testatrix  having  power  to  appoint  700£ 
secured  by  a  term,  appointed  that  sum  by  her  will  to  her  execu- 
tors upon  trust,  but  she  did  not  expressly  declare  any  trusts  of 
that  sum.  She  bequeathed  her  residuary  personal  estate  to  her 
executors  upon  trust,  subject  to  the  payment  of  her  debts  and 
legacies.  Sir  >Z.  Shadwell,  V.  C,  decided  that  it  was  well 
appointed,  and  formed  part  of  her  residuary  personal  estate. 

In  Clowes  v.  Clowes  (r),  a  bequest  by  the  testator  of  all  his 
*  property  of  every  kind  soever  not  specified  above,'  was  held  to 
comprehend  the  capital  of  stock  directed  to  be  invested  by  the 
testator,  and  of  which  only  the  dividends  were  given  in  certain 
proportions  to  two  lefiratees  for  life.     Sir  £.  ShadweU,  V.  C, 


(o)  I  Ku8sell,276;  see  also  ^(some         (9) '  3  Sim.  538. 
V.  Wiggintan,  Mad.  &  Geld.  119.  (r)  9  lb.  403,  and  see  JEBis  t. 

(p)  3  Myl.  &  K.  267.  MaxweU,  3  Beav,  587. 
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considered  the  words  to  mean  interest  not  bequeathed  in  property  Righuof  r«ri- 
which  the  testator  might  have  before  mentioned.  duary  legatee. 

The  general  rights  of  the  residuary  legatee  to  whatever  may  Generally  and 
fsdl  into  the  residue  by  lapse,  invalid  disposition,  or  other  casualty, 
established  by  the  authorides  before  referred  to,  may,  however, 
be  qualified  where  the  intention  is  apparent,  and  of  which 
instances  will  be  found  in  the  cases  of  Martin  v.  Glover  (s\  and 
JoM^Jenluns  (/> 

We  proceed  to  consider,  in  the  next  place* 

2.  Where  the  legatee  is  not  generally ^  but  only  partially  resi-  2.  Where  tbe 

duary  legatee,  he  will  not,  in  that  character,  be  entitled  to  any  gi^eriaiT,'bat 

benefits  firom  lapses,  though  very  special  words  are  required  to  °"ly  partially 
take  a  bequest  of  the  residue  out  of  the  general  rule  (u)« 

Firsty  where  it  appears  the  testator  intended  the  residuary  i.Wherebeis 
legatees  should  have  only  what  remained  after  payment  of  ^^^\^^^, 
leaaciesk  ^^^^  ^  l^S*- 

Of  this  class,  is  the  case  of  Sir  Jermin  Daoers  v.  Sir  Jermxn 
Dewes  (v).  Henry  Lord  Dover^  being  seised  of  the  manor  and 
manor-house  of  Cheevely^  and  possessed  of  effects  there,  and  plate* 
of  great  value,  by  his  will  appointed  Folkes  and  other  persons, 
since  deceased,  his  executors,  and  gave  Folkes  200L  for  his 
trouble.  He  gave  all  his  plate  to  his  wife  for  life,  five  thousand 
ounces  of  which  were  to  be  at  her  disposal ;  and  declared  he 
intended  to  dispose  of  the  residue  of  his  plate  by  codiciL  He 
then  gave  Cheevely  house  to  his  wife  for  life,  declaring  be  would 
dispose  of  the  goods  and  fiimiture  there,  after  his  wife's  death,  by 
a  codicil  to  his  will;  and  he  gave  the  residue  of  his  personal 
estate  whatsoever,  not  .before  disposed  of,  or  reserved  to  be  disposed 
of  by  his  codicil,  to  his  wife.  The  testator  made  two  codicils, 
without  disposing  of  his  goods  and  furniture  in  Cheevely  house, 
or  of  the  surplus  of  the  plate,  and  died  leaving  nephews  and 
nieces,  A  question  arose,  whether  the  goods  and  furniture  in 
Cheevely  house,  and  the  surplus  of  the  plate,  belonged  to  the 
testator^s  widow,  as  residuary  legatee,  or  to  the  next  of  kin,  or  to 
Folkes,  the  surviving  executor:  and  Lord  Kinff^  C,  said,  that 
those  articles  were  undisposed  of  by  the  will,  and  should  go  to 
the  next  of  kin,  according  to  the  Statute  of  Distributions ;  that  it 


(0  1  Col.  (C),  269.  (tt)  2  Jac.  &  Wal.  406,  per  Lord 

(0  lb.  365.  Eldon. 

(v)  3  P.  Wmi.  40. 
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Rights  of  resi-  was  plain  the  testator  did  not  intend  they  should  pass  by  the  will, 
dnary  legatee,  jj^^  reserved  them  to  be  disposed  of  by  a  subsequent  codicil;  and 
Partially  and  that,  if  it  were  admitted  that  the  testator  did  not  intend  to  dispose 
no  genera  y.    ^^  them  by  the  will,  his  kdy,  as  residuary  legatee,  could  not 

thereby  be  entitled  to  them;  because  the  devise  of  the  surplus,  8b 
penned,  was  very  strong  against  his  giving  her  the  residue  of  the 
personal  estate,  not  thereby  otherwise  disposed  of  or  reserved  to 
be  disposed  of  by  the  codicil;  that  the  goods  in  question  were 
reserved  to  be  disposed  of  by  the  codicil,  and  therefore  could  not 
pass  by  the  bequest  of  the  residue  in  the  will  With  respect  to 
the  claim  of  the  surviving  executor,  his  Lordship  said,  that  as 
Folkes  had  an  express  legacy  of  200iL  for  his  trmibky  and  the  rest 
of  the  personal  estate  being  disposed  o^  or  at  least,  intended  so 
to  be  by  the  codicil,  he  was  plainly  to  be  considered  but  as  an 
executor  in  trust 

Again,  in  Attorney  General  v.  Johnstone  («?),  the  testator, 
resident  in  Hamburgh^  among  other  legacies,  gave  20^000iL  to  be 
invested  in  the  purchase  of  lands  for  the  benefit  of  a  charity ; 
and,  after  other  legacies,  disposed  as  follows:  ^'To  the  hospital 
called  Gasthofites,  also  in  the  city  of  Harnburgh^  lOOJL  sterling; 
that  is,  if  there  remain  enough  of  my  personal  estate  to  satisfy  it; 
but,  if  not,  or  in  case  there  remain  but  little,  then  the  1001  to 
the  Gasthouses  shall  not  be  paid;  and  the  small  remainder  of  my 
personal  estate  shall  be  left  to  my  executor  to  dispose  of  in  favour 
of  charity  schools  in  Hamburgh^  as  he  shall  think  proper;  so  as  it 
is  likewise  my  will,  that  if  my  personal  estate  shall  sufficiently  reach 
towards  satisfying  all  the  legacies  by  me  bequeathed  and  above 
mentioned,  that  my  said  executors  shall  also  dispose  of  the 
remainder  in  favour  of  charity  schools  in  Handmrgh  in  manner 
before  expressed."  Upon  a  question  between  the  magistrates  of 
Hamburgh^  as  guardians  of  the  charity  schools,  and  the  testator's 
next  of  kin,  as  to  which  of  them  the  charity  legacy  of  20,000i, 
void  by  the  Statute  of  Mortmain,  belonged,  it  was  contended  on 
the  part  of  the  former,  that  they,  as  residuary  legatees,  were 
entitled  to  it,  upon  the  principle  that  the  residuary  bequest  would 
include  not  only  what  was  originally y  but  also  what  by  subsequent 
accidents  became  undisposed  of.  Lord  Camden,  C,  decided 
against  the  claim  of  the  residuary  legatees;  observing,  '*  The  rule 
is  very  true  in  general,  that  the  residue  takes  in  lapsed  legacies; 
the  rule  as  to  the  real  estate  is  otherwise.    But  then  the  residuary 


(m?)  Ambl,  577  ;  see  als^o  Baker  v.  HaU^  12  Ves.  497  ;  Nishett  v.  Murray, 
5  Vcs.  149. 
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l^;atee  must  be  a  general  legatee^  to  take  every  thing  that  does  Rights  of  resi. 

not  pass  by  the  will.     If  the  testator  had  circumscribed  and  con-  do»ry  legatee. 

fined  the  residue,  then  the  residuary  legatee,  instead  of  being  a  ^"^j^Jji"*^ 

general  legatee,  becomes  a  specific  l^atee.     If  the  testator  had 

said,  none  of  the  legacies  shall  on  any  account  fisdl  into  the 

residue,  it  would  have  excluded  the  charities  firora  taking  the 

kpsed  legacies.     This  is  proved  fc^  the  case  cited  (2).     His 

intention  appears  strong  in  this  case  ^o  confine  the  residue  to 

what  should  remain  of  bis  money  after  the  other  legacies  paid.    If 

there  should  not  be  sufficient  to  pay  1002L  to  the  Gatthouses,  then 

he  gives  that  pittance  to  the  charity  schools  ds  a  residue ;  or  if 

there  should  be  enough,  and  a  litde  more,  then  he  gives  that 

little  overplus  to  the  charity  schools.    He  clearly  metet,  that  the 

charity  sdiools  should  take  nothing  but  a  small  pittance  if  any 

such  pittance  should  be  left.    I  look  upon  the  residuary  devlne  to 

be  specific,  contingent,  and  conditional;   that  is,  Mn  case  my 

estate  turns  out  to  pay  all  my  other  legacies  (which  it  has  not), 

and  thc^  should  be  a  little  more,  then  I  give  that  little'" (y). 

2d  Sag  V.  Adame  (z),  the  testator  gave  several  annuities,  and, 
among  others,  one  of  two  guineas  a  week  to  his  son  J.  D.  H.^  the 
annuities  to  be  provided  for  by  investment  in  the  ZL  per  cent. 
consols.  The  testator  directed  that,  upon  the  death  of  his  son, 
the  stocks,  out  of  which  the  annuity  to  him  was  made  payable, 
should  be  sold,  and  after  deducting  expenses,  the  produce  paid  to 
his  wife,  not  doubting  she  would  dispose  of  the  same  for  the 
benefit  of  such  of  his  relations  as  might  stand  in  need ;  and  in 
case  the  residue  of  his  estate  should  be  more  than  sufficient  to 
provide  for  the  annuities,  he  gave  the  surplus  residue  to  his  wife. 
The  widow  died  in  the  lifetime  of  the  testators  son,  J.  D.  H. ; 
and  upon  the  death  of  the  latter,  the  question  was,  who  was 
entitled  to  the  stock  appropriated  for  his  annuity.  Sir  John 
Leachy  M.  R.|  decided  that  the  power  never  vested  in  the  widow, 
by  the  events  which  happened,  she  not  having  survived  the  son ; 
and  that,  therefore,  the  testator,  not  having  made  any  effectual 
disposition  of  the  fund  after  the  death  of  his  son,  he  died  intestate 
as  to  that;  and  his  Honor  decided  that  the  testator's  next  of  kin 
were  entided,  the  representatives  of  the  widow  taking  one-third, 
and  those  of  the  son  the  remaining  two-thirds. 

The  case  of  Eeuum  v.  AppUford  (a)  is  a  ftuther  illustration  of 


(x)  Last  case*  149. 

(y)  See  also  BoAer  v.  HaU,  18  Yes.         (z)  3  Ifyl.  h  K.  237. 
487;  also  Niebett  v.  Mwrray^  6  Yet.         (a)  5  Myl.  h  C.  66. 
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Rights  of  resi-  the  rule  established  by  the  class  of  authorities  cited  in  the  piesent 
duary  legatee,  subdivision,  and  of  which  it  forms  one.  There  a  testatrix,  who 
Partiallj  and     jj^d  funded  property  of  her  own,  blended  with  the  sum  of  S.OOOiL 

not  generally.  y  •  \     \     \_    ■%  t* 

over  which  she  had  a  testamentary  power  of  appointment,  directed 
the  investment  of  the  3,00021,  in  the  names  of  trustees  upon  trust 
as  to  2,70021,  to  pay  the  interest  to  her  mother  for  life ;  and  as  to 
25021  for  another  person,  and  as  the  remainder  of  the  3,0002. 
upon  the  trusts  of  her  residuary  estate.     She  then  added,  *^all 
the  residue  of  my  stock  in  the  public  funds,  and  all  my  monies 
and  securities  for  money,  and  all  the  residue  of  my  estate  and 
effects,  to  trustees  upon  certain  trusts.     The  mother  died  in  the 
testatrix's  lifetime ;  and  the  question  was,  whether  the  2,70021,  so 
lapsing,  passed  under  the  above  residuary  disposition,  coupled 
with  the  context  of  the  will.     Lord  Cottenhamy  C,  affirming  the 
judgment  of  Sir  L.  ShadtoeUy  V.  C,  decided  in  the  negative.  His 
Lordship  adverted  to  the  rule  under  consideration  in  the  following 
words:  ^^The  general  rule  that  a  residuary  clauso  passes  a  lapsed 
legacy,  that  which  was  intended  to  be  the  subject  of  bounty  to 
another,  is  founded  upon  this,  not  that  it  affects,  in  specie,  v^bat 
the  testator   intended,  for  he  probably  contemplated  nothing 
beyond  the  particular  legacy  taking  effect,  but  because  the  resi- 
duary clause  is  understood  to  be  intended  to  embrace  everything 
not  otherwise  effectually  given;  because,  as  Sir  WiHiam  Grant 
expresses  it,  in  Cambridge  v.  Rtms  (b),  the  testator  is  supposed  to 
give  it  away  from  the  residuary  legatee,  only  for  the  sake  of  the 
particular  legatee :  so  that,  upon  fiiilure  of  the  particular  intent, 
the  Court  gives  effect  to  the  general  intent     When,  there- 
fore, firom   the  construction   of  the   will,   the   presumption  in 
favour  of  such  general  intent  is  negatived,  the  rule  does  not 
apply,  and  the  lapsed  bequest  is  undisposed  o£     Such  is  the 
case  of  a  residuary  bequest  to  several  as  tenants  in  common :  the 
share  of  one  dying  in  the  testator's  lifetime  does  not  pass;  because 
the  testator  haVing  given  to  each  a  certain  proportion  of  his  pro- 
perty,  according  to  their  number,  it  would  not  be  consistent  with 
such  declared  intention  to  give  to  the  survivor  a  larger  proportion. 
Upon  this  principle  Lord  Camden^  in  The  Attorney  General  v. 
Johnstone  (c),  held  that  a  residuaiy  clause  did  not  pass  a  legacy 
which  had  failed ;  saying,  that,  for  that  purpose,  the  residuaiy 
legatee  must  be  a  general  legatee  to  take  every  thing  which  does 
not  pass  by  the  will ;  and  that  if  the  testator  circumscribes  or 


(h)  8  Yes.  12.  Berkeley,  Moseley's  Rep.  48,  in  reie- 

(c)  Ubi  supra ;  see  also  Hvait  v.      rence  to  the  second  point  decided. 
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confines  the  residue,  the  residuary  legatee,  instead  of  being  a  Rights  of  resi- 
general  legatee,  becomes  a  specific  legatee.  daary  legatee. 

Partially  and 
^    T-rr  -I  11  1     •  •  •  1  ^^^  generally. 

2.  We  may  m  the  next  place  observe,  that  it  sometimes  happens 

that  a  testator  appoints  a  I'esiduary  legatee  of  a  partial  residue,  residue  is  only 
and  not  of  the  general  undisposed  of  surplus  of  his  personal  of  a  part  of  the 

^..  ■  n  1  .,  1  /.         i_  testator's  ef- 

estate,  m  which  case,  of  course,  the  residuary  legatee  ot  such  fects,  and  not 
partial  residue  will  not  be  entitled  to  lapsed  interests  falling  into  J^jJ^^*'** 
the  general  residue.     As,  where  a  testator  directs  a  certain  lease- 
hold house,  and  the  furniture  and  efiects  thereto  belonging,  to  be 
sold,  and  out  of  the  produce  certain  legacies  to  be  paid,  adding 
words  to  this  efiect,  ^^if  any  thing  remains,"  or,  **  what  is  left  to 
JB. ;"  in  such  case  B.  will  only  be  entitled  as  residuary  legatee  of 
the  fund  specified,  and  not  of  the  general  residue. 

Thus  in  Cook  v.  Oakley  (c^),  the  testator  being  on  board  ship, 
by  his  will  gave  to  his  mother  (if  alive),  his  gold  rings,  buttons, 
and  chests  of  clothes,  and  to  his  fiiend  F.  (?.,  (who  was  on  board 
with  him)  his  red  box,  arrack,  '^and  all  things  not  before  be- 
queathed," and  made  him  sole  executor.  At  the  time  of  making 
his  will,  he  was  entitled  to  a  share  of  a  leasehold  estate  by  the 
wijl  of  his  father,  of  which  he  was  ignorant  It  was  decided  that 
the  executor  was  not  general  residuary  legatee ;  but  that  under 
the  words,  ^^  aU  things  not  before  bequeathed,"  he  was  entitled 
only  to  the  residue  of  things  episdem  generis^  with  those  before 
bequeathed  (namely),  such  things  as  were  in  the  ship;  and, 
therefore,  that  the  executor  was  a  trustee  of  the  leaseholds,  as 
the  surplus  undisposed  of,  for  the  testator's  next  of  kin. 

The  case  of  Ommanney  v.  Butcher  (e),  is  a  fiirther  illustration ; 
there  the  testator  bequeathed  to  Sir  Francis  M.  Ommanney  and 
Andrew  Edge  unequal  legacies  of  stock;  and  after  several  legacies 
to  charities,  requested  Sir  F,  M.  Ommanney  and  A.  Edge  to  be 
the  executors  of  his  will,  and  gave  them,  as  such,  one  hundred 
guineas  each.  The  testator  then  directed  his  books,  jewels,  plate, 
and  household  furniture,  to  be  sold ;  and,  after  desiring  his  clothes 
to  be  divided  among  his  servants,  and  giving  to  several  persons, 
among  whom  were  his  executors,  five  guineas  each  for  ar  ring,  he 
continued,  *^  in  case  there  is  any  money  remaining,  I  should  wish 
it  to  be  given  in  private  charity."  The  question  was,  who  was 
entided  to  the  residue  ?  Sir  T.  Plumer^  M.  R.,  was  of  opinion, 
that  the  executors  could  not  take  the  residue  for  their  own  use, 
equal  legacies  being  given  to  them,  and  given  to  them  as  ex- 

'■ ■  ■ 

(d)  1  P.  Wins.  302,  and  note (3).        («)  1  Tur.  &R118. 260,  wpra^  p.  1241. 
VOL.  n.  B  B  B 
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Rights  of  rest-  ecutOTs;  that  the  clause,  ^^  in  case  there  is  any  money  remainingy" 
duary  legatee^  &c.,  did  not  apply  to  the  general  residue ;  and  that  the  bequest 
Partially  and     ^,0  private  charitv  was  too  indefinite  to  irive  the  Crown  lurifi- 

not  eenarally.        ,     ,  *  ^  *' 

diction,  or  to  enable  the  Court  to  execute  the  trust,  and  conse- 
quently that  the  sura  went  to  the  next  of  kin. 

In  Hastings  v.  Hane  (f),  the  question  was,  whether  a  bequest 
''that  A.  and  B.  may  equally  divide  any  monies  which  mcof 
remain  to  my  account^  after  payment  of  the  aforesaid  sums  and  my 
debt£f,*  was  a  disposition  of  the  general  residue  of  the  testator^s 
personal  estate.  It  was  stated  in  the  defendant's  answer,  that  Sir 
John  NichoUy  the  Judge  of  the  Ecclesiastical  Court,  had  decided 
that  the  bequest  carried  the  general  residue  to  the  defendant, 
and  on  that  ground  had  decreed  that  letters  of  administration 
should  be  granted  to  him.  Upon  a  reference,  the  Master  fooDd, 
that  the  testator,  at  the  date  of  his  will  and  subsequently  up  to 
the  time  of  his  death,  had  accounts  with  Messrs.  CowtU  if  Co. 
and  Others:  Sir  Z.  ShadweUy  V.  C,  said,  that  he  was  not  bound 
by  Sir  John  NicholVs  judgment,  as  he  did  not  know  that  Sir 
John  had  before  him  the  circumstances  which  were  found  in  the 
Master*s  office.  His  Honor  further  observed,  he  did  not  consider 
that  the  case  otHotham  v.  Sutton  (g)  bore  on  the  principal  case; 
that  the  testator  had  not  said  any  monies  which  may  remain,  bat 
''  any  monies  which  may  remain  to  my  account  f*  that  he  was  bound 
to  give  a  meaning  to  the  latter  words,  and  therefore  he  was  of 
opinion,  that  A.  and  B.  were  not  general  residuary  l^atees,  but 
only  legatees  of  the  balance. 

The  partial  residuary  legatee,  however,  will  be  entitled  to 
legacies  which  were  a  chaige  upon  the  partial  residue  and  which 
lapse. 

Thus  in  Malcolm  v.  Taylor  {K)^  the  testatrix,  among  other 
legacies,  gave  2,000/.  to  M.  A.  3f.  Malcolm^  to  be  a  vested  interest 
at  the  age  of  twenty-one :  she  then  gave  all  the  residue  of  her 
money  in  the  funds,  after  payment  of  the  legacies  before  be- 
queathed, to  John  Malcolm  for  life.  The  general  residue  of  her 
personal  estate,  the  testatrix  gave  toj^.  G.  Taylor  and.  M.  Taylor 
equally.  M,  A.  M*  Malcolm  died  under  twenty-one ;  and  one  of 
the  questions  was,  whether  the  2,00021  lapsed  in  favour  of  the 
partial  residuary  legatee,  John  Malcolm^  or  the  general  residuary 
legatees.    Sir  John  Leach^  M.  R.,  decided  in  &vour  of  the  former, 

(/)  6  Sim.  67.  and  see  per  Lord  CoUenham^  C^  in 

(jg)  15  Yes.  319,  327.  Eajnm  v.  Appleford,  5  Mjl.  kC.S^ 

(h)  2  Ru88.  &  M.  416,  422,  448,      60,  and  Cook  v.  Oakeleyy  M  npnu 
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and  Lord  Srauffham,  C,  confirmed  the  decision.     The  last  case  Righto  of  next 

seems  to  be  analogous  to  that  of  a  devise  of  real  estate  to  A.  in  ^^""' 

fee,  charged  with  a  legacy  to  B.,  upon  whose  death  in  the  testator^s 
lifetime  the  legacy  lapses  in  favour  oi  A.  (t). 

In  Wrench  v.  Jutting  (J)y  the  testator  bequeathed  to  A.  his 
household  furniture,  and  other  like  things,  ^'and  all  other  goods 
of  whatever  kind  f  and  he  appointed  that  certain  specified  monies 
should  be  divided  as  follows :  after  all  his  debts  should  be  paid 
off.  He  then  specified  certain  legacies,  and  proceeded  *^  three 
or  four  thousand  pounds  or  whatever  remaining  sum  or  sums  to 
A,  f  the  question  was,  whether  the  latter  words  constituted  a  gift 
of  the  general  residue  to  A. ;  and  Lord  Langdak,  M.  R.,  decided 
in  the  negative. 

The  case  of Legge v.  AsgiUy  cited  in  Ommanneyy.  Butchery  and 
reported  in  a  note  thereto  (A),  is  an  instance  where  words  in  a 
will,  '*  I  believe  there  vnll  be  su£Bcient  money  left  to  pay  my  funeral 
expenses,*  and  in  the  codicil,  the  words  **  if  there  is  money  left 
unemployed,  I  desire  it  may  be  given  in  charily,''  were  held  to 
pass  the  general  residue,  which  included  the  sum  of  2,500/.  trust 
monies,  in  which  the  testatrix  had  a  vested  reversionary  interest, 
subject  to  be  devested  by  her  mother's  appointment 

The  reader  is  here  referred  to  Chapter  IX.  Section  2,  where 
the  rights  of  the  residuary  legatee  to  the  net  produce  arising 
from  the  sale  of  real  estate  were  discussed. 

Sect.  IL  Bights  of  the  next  of  kin  to  the  undisposed 

of  residue  of  the  personal  estate. 

m 

We  proceed  to  consider  the  rights  of  the  next  of  kin  to  the  Rights  of  next 
residue  of  the  personal  estate  undisposed  of  by  the  testator. 

Although  the  executor  had  before  the  1  Wm.  4,  c.  40,  primd 
faciey  the  legal  right  to  the  residue  undisposed  of.  Courts  of 
Equity,  in  many  instances,  interfered  Id  prevent  the  executors, 
in  that  character,  firom  deriving  any  benefit  firom  their  l^al  right, 
where  the  least  inference  could  be  collected  firom  the  vrill,  that 
the  testator  did  not  intend  them  any  advantage  or  emolument  by 
the  appointment  to  that  office.  It  may,  however,  be  thought 
questionable,  whether  such  interference  (although  done  vrith  a 
view  to  effectuate  the  intention  of  particular  persons)  has  not 
been  attended  with  greater  inconvenience  to  society,  fi^om  the 
multiplication  of  suits,  and  the  uncertainty  and  intricacy  of  the 

(t)  Supra,  499,  515,  and  4  Yes.  (j)  ^  ^^v.  521. 

811,  per  M.  R.;  see  also   Cook  v.  (A)  P.  265. 

StatUmeri'  Co^  3  Myl.  &  K.  262. 

B  B  B  2 
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« 

Righto  of  next  law  upon  the  subject,  than  would  have  occurred  if  the  plain  legal 

^^"°' rule  had  been  aNowed  to  prevail  without  exceptions. 

Where  sole  ex-      It  may  be  inferred,  from  the  case  of  HUU  v.  Brewer^  (A,  that 

ecator  a  legacy   ^^  «t-»»»»  •  •  '  \  ^^ 

given;  or,  CouTts  of  Equity,  in  their  early  attention  to  this  subject,  were 
thaTone'equal  ^^^'^^^  about  infringing  the  rule  of  law  upon  particular  circum- 
legades  to  Stances.  In  the  case  alluded  to,  a  person,  by  will,  after  be- 
queathing several  legacies,  appointed  two  persons^  not  related  to 
him,  executors.  The  testator  lived  many  years  afterwards,  and 
had  several  children  bom  subsequently  to  the  making  of  his  will, 
but  died  without  revoking,  altering  or  republishing  it  The 
bill  was  filed  to  make  the  executors  trustees  of  the  residue 
undisposed  of  for  the  next  of  kin ;  but  the  then  Lord  Com- 
missioners refused  to  declare  the  executors  trustees,  and  dismissed 
the  bill  without  costs.  If  slight  circumstances  had  then  been 
allowed  to  devest  the  legal  right  of  the  executors,  the  above  case 
might  have  been  considered  favourable  for  such  interference,  as 
the  executors  were  strangers,  and  the  claimants  the  children  of 
the  testator,  in  whose  behalf  a  reasonable  inference  of  intention 
might  have  been  raised,  sufficient  to  convert  the  executors  into 
trustees. 

But  many  cases  having  arisen  respecting  the  claims  of  the 
executors  and  next  of  kin  to  the  undisposed  residue,  several 
distinctions  have  been  established  in  &vour  of  the  next  of  kin ; 
to  which  the  reader's  attention  will  be  directed  in  the  present 
section. 

1.  Where  le-  1.  And  firsts  if  there  were  one  executor,  and  a  general  or 
ecator;  or,  *  specific  legacy  given  to  or  in  trust  for  (m)  that  one :  or  if  there 
^hen  more  y^eve  two  or  more  executors,  and  equal  legacies  be  given  to  them, 
legacies  ^f en  as  executors;  such  bequests  have  been  considered  evidence  of 
'^^  intention  to  exclude  them  from  takmg  the  surplus  beneficially; 

upon  the  reasoning  that  the  gift  of  part  of  the  residue  is  incon- 
sistent with  the  intention  \o  give  the  whole,  and  notwithstandii^ 
th&  legacy  is  a  reversionary  interest;  though,  if  it  were  likewise 
coTttingenty  it  seems  that  it  would  not  exclude  the  executor. 

a 

Sed  qu. 

In  Foster  v.  Munt  (n\  John  Markham  bequeathed  particular 
legacies  to  his  children  and  grandchildren,  and  lOL-  a  piece  to 
Munt  and  Symonds^  whom  he  made  executors,  for  their  care. 
The   surplus  being  5,000/    and  upwards,   the  question  was, 

(0  2  Vem.  104.  (»)  1  Vem.  478 ;  7  Bing.  628. 

(m)  2  AtL  46. 
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whether  the  surplus  should  be  a  trust  for  the  children,  or  go  to  Rights  of  next 

the  executors;  and  it  was  decreed  a  trust  for  the  children.  oili^ 

In  Z,ard  Bristol  v.  Hunqerford  lo\  Sir  William  Bassett  devised  Where  sole  ex- 

ectitor  ft  IcffftCT 

lands  to  be  sold  for  the  payment  of  his  debts,  and  directed  that  given;  or, 
the  surplus  should  be  deemed  part  of  his  personal  estate,  and  go  ^^^  ^^^     , 

,     *^  ,  .  *"">  ooe,  equal 

to  his  executors;  and  he  gave  to  his  executors  10021  a  piece  as  legacies  to 
a  legacy.     The  question  was,  whether  the  executors  should  have  *  *"" 
the  surplus  to  their  own  use,  or  should  distribute  according  to 
the  Statute  of  Distributions ;  and  Sir  John  Trevor^  M.  R.,  de- 
termined, that  by  the  gift  of  the  legacies,  the  executors  were 
converted  into  trustees  of  the  residue  for  the  next  of  kin. 

In  Southcot  V.  Watson  (p),  the  bill  was  Bled  for  an  account  of 
the  personal  estate  of  General  Pidteney,  undisposed  of  by  his 
will ;  whereby  he  gave  several  annuities  out  of  his  stock  in  the 
fimds ;  and,  among  the  rest,  to  Ann  Watson^  an  annuity  of  40021 
payable  quarterly ;  and  after  directing  that  the  dividends  due 
on  his  public  funds  or  securities  should  be  invested  in  stock  by 
his  executrix,  as  a  further  security  for  the  annuities,  the  testator 
bequeathed,  after  the  deaths  of  the  annuitants,  all  his  stocks  and 
securities  whatsoever  to  WUUam  Pulteney,  in  trust  for  his  son 
WUUamy  and  such  younger  sons  as  he  should  leave  at  his  death, 
share  and  share  alike ;  and  if  but  one,  to  that  one.     The  will 
then  proceeded :    **  Itenif  I  give  to  Ann  Watson  all  my  household 
goods  and  furniture  (except  what  is  hereinafter  excepted),  and 
all  my  plate,  linen,  watches,  jewek  and  clothes  whatsoever; 
and  I  declare  the  said  Ann  Watson  sole  executrix."    The  ex- 
ception was  of  two  pictures  to  the  Duchess  of  Montague,  and 
another  to  some  one  else.     Lord  Hardwicke  decided,  that  the 
personal  estate  undisposed  of  belonged  to  the  next  of  kin ;  in 
the  course  of  his  judgment  observing,  **  The  plaintiff  and  some 
of  the  defendants  insist,  that  the  executrix  was  excluded  ft'om 
the  surplus,  by  several  legacies  being  giyen  to  her,  and  that  any 
one  of  them  would  have  been  suflBcient  to  bar  her.     First,  as  to 
the  400Z.  annuity ;  if  it  rested  upon  that,  it  would  admit  of  great 
doubt,  for  the  first  payment  is  not  to  begin;  till  the  first  quarter 
day  after  the  testatoi^s  death.     So  that  if  she  had  proved  the 
will,  and  yet  died  before  that  quarter  day,  she  would  not  have 
been  entitled.     It  is  charged  too  upon  a  fimd  which  is  liable  to 
other  legacies;  therefore,  the  annuity  arises  by  way  of  charge 
upon  a  legacy  or  by  way  of  exception  out  of  it,  like  the  case  of 

(o)  Pre.  Ch.  61 ;  3  P.  Wms.  194,  {p)  3  Atk.  226. 

S»  C  in  note. 


K 
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Riffhts  of  neit  Liufy  Granvill  v.  7%e  Duchess  of  Beaufort  (q).    If  given  out  of 

^^  "*• the  general  residue,  indeed,  it  might  have  been  a  bar ;  because. 

Where  sole  ex*  otherwise  it  would  have  been  fiivinir  alL  and  some,  which  is  an 

ecutor,  a  legacy  ,  ®      ^"  \ 

given ;  or,  absurdity.  Next  as  to  *  household  goods  and  furniture,  and  all 
Sum  onel^Kiwd  ^J  plate,  linen,  watches,  jewels,  and  clothes :'  this  is  a  bequest 
legacies  to  of  specific  things,  thoiigh  under  a  general  description.  But  yet 
I  am  of  opinion  she  is  excluded  of  the  residue.  Several  objec- 
tions have  been  made,  first,  that  though  a  pecuniary  legacy  will 
exclude  executors,  yet  a  speeifie  one  will  not,  and  several  cases 
have  been  cited  for  this  purpose ;  and  it  has  been  said,  that  the 
testator  might  intend,  tl^at  in  case  there  should  be  a  deficiency  of 
the  surplus,  she  should  be  secure  of  the  specific  l^acies.  This 
reasoning  would  prove  too  much;  it  would  hold  almost  as 
strongly  in  the  case  of  a  pecuniary  legacy,  for  it  might  be  said 
the  testator  intended  his  executor  should  take  something  at  all 
events,  and  not  depend  merely  upon  the  sufficiency  of  the 
surplus." 

In  Farruiffton  v.  Kmghtbf  (r),  Anthony  Upton^  by  will  written 
by  himseli^  declared  as  to  his  personal  estate,  if  he  left  any,  that 
he  gave  5(tf.  to  his  brother  A.^  bOL  to  his  nephew  B.,  and  made 
A.  and  B.  executors;  and  gave  20^.  a  piece  to  others  of  his 
relations,  several  of  whom  were  his  brothers,  nephews,  and 
nieces ;  and,  as  such,  his  next  of  kin,  in  equal  d^^ree,  within 
the  Statute  of  Distribution;  after  which  the  testator  abruptly 
broke  off,  without  saying,  '^  in  witness  whereof,"  &c,  or  signing 
the  will,  or  disposing  of  the  surplus,  which  amounted  to  about 
1,200^  The  persons,  who  were  in  equal  d^rec  of  kindred  with 
the  executors,  filed  the  bill  to  have  their  shares  of  the  surplus 
according  to  the  statute.  Lord  Parker^  C,  in  giving  judgment 
in  favour  of  the  next  of  kin,  observed,  *^  An  executor,  fix>m  his 
name,  is  but  a  trustee,  he  bemg  to  execute  his  testator's  will, 
and  therefore  called  an  executor.  In  the  present  case  the  tes* 
tator  is  not  to  be  looked  upon  as  dying  intestate,  but  to  have 
made  the  executor  a  trustee  of  the  surplus."  His  Lordship 
further  remarked,  ^*  This  differs  from  other  cases,  by  reason  that 
the  will  seems  to  be  left  incomplete.  It  had  been  natural  for 
any  testator,  especially  for  a  lawyer,  as  this  was,  to  have  said, 
^  In  witness  whereof  I  have  set  my  hand ;'  and  this  will,  though 
it  has  a  date,  yet  it  is  not  signed,  nor  has  it  the  usual  conclusion; 
so  that  probably  if  the  testator  had  not  been  interrupted,  he 
would  have  gone  on  and  disposed  of  the  surplus;  but  as  he  has 


(/l)  2  Vern.  648,  supra.  (r)  1  P.  Wins-  644. 
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not  done  so,  it  seems  to  be  left  undisposed  of;  for  which  reason  Rights  of  next 

it  ought  to  go  according  to  the  Statute  of  Distribution,  as  I  think  ^^"°- 

it  would  if  the  clause  of  a  will  disposine  of  the  surplus  was  rased  ^^e^®  8o^«  <?*- 

*         ^  .  *  6ciitori  a  legacy 

and  become  not  legible.     It  is  highly  proper  the  law  should  be  giyen;  or, 
settled  one  way  or  other  in  this  case,  though  no  great  matter  Jha^'^^^equal 
which  way,  so  it  be  but  known.**    Upon  a>  subsequent  day,  his  legacies  to 
Lordship  having  been  attended  with  precedents,  said,  *^  Upon     ^™' 
the  whole,  here  being  an  express  legacy  of  SOL  to  each  of  the 
executors,  and  no  disposition  of  the  surplus  of  the  personal 
estate,  the  executors  are  but  trustees  with  respect  to  such  surplus, 
which  must  go  to  the  next  of  kin,  according  to  the  Statute  of 
Distribution." 

Again,  in  KneweU  v.  Oardmer  («),  a  will  was  begun,  and  by  it 
several  legacies  given  to  the  next  of  kin,  and  likewise  to  the 
executors;  and  then  at  the  beginning  of  the  next  sentence  the 
will  stopped,  and  was  left  unfinished.  Lord  King^  C,  said, 
**  The  testator  having  given  the  executors  a  legacy,  it  is  most 
likely  he  would  have  given  away  the  residue  from  them ;"  and 
his  Lordship  decreed  the  undisposed  residue  to  be  distributed 
according  to  the  Statute  of  Distributions. 

In  Holfard  v.  Wood  (*),  Dame  Elizabeth  Wood^  by  will  reciting 
that  all  the  copyliold  lands  late  of  WUUam  and  Thomas  Ewer  had 
been  duly  surrendered  to  the  uses  of  her  will,  and  that  she  had 
power  of  di^Kwition  over  certain  leasehold  pfremises,  household 
goods,  furniture,  and  personal  estate,  lately  belonging  to  the 
same  two  persons,  gave,  limited,  and  appointed  the  copyhold  and 
leasehold  premises,  household  goods,  furniture,  and  personal 
estate,  unto  Sir  F.  L.  Woody  his  heirs,  executors,  &c.,  for  his  and 
their  own  use  and  benefit,  subject  only  to  the  payment  of  the 
legacies  and  annuities  therein  given:  and  she  appointed  Sir 
F.  L.  Wood  sole  executor.  By  a  codicil  vmtten  upon  the  same 
paper,  and  in  the  testatrix^s  handwriting,  but  without  a  date, 
she  bequeathed  thus:  ^^I  give  to  Sir  F.  L.  Wood  8U  a  year  long 
annuities,  14«.  8^.  for  the  life  of  Mrs.  Etoery  at  her  death,  at  the 
disposal  of  Lady  Woody  which  I  give  to  Sir  F.  L.  Wood;  also  the 
household  goods,  furniture,  plate,  books,  and  linen  to  his  heirs, 
administrators,  and  assigns,  at  the  house  in  Lower  Grosvenor^ 
Mtreetf  which  is  out  in  1800."  Upon  the  bill  of  the  next  of  kin, 
one  of  the  questions  was,  whether  by  the  disposition  in  favour  of 
the  executor,  he  was  a  trustee  of  the  residue  for  the  next  of  kin? 


(«)  GUb.  Eq.  Rep.  184;  also  Petit  (t)  4  Yes.  78. 

y.  Smithy  infroy  sect.  iv. 
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Riffhtsofnext  Lord  jflvanley^  M.  R.,  decided  in  favour  of  the  next  of  kin, 

^^    °' observing,  in  the  course  of  his  judgment,  "  In  this  case  the  tes- 

Where  8oleez<-  tatrix  has,  by  the  codiciL  eiven  part  of  the  residue  to  the  executor. 

given;  or,        It  is  clear  she  did  not  think  that  by  making  him  executor,  she 

tLmone^Mual  ^^  given  him  every  part  of  her  personal  property.     That  part 

legacies  to        which  she  thought  had   not  passed  she  has  by  express  words 

given  to  him.     He  is  barred  by  the  specific  legacies  in  the  will, 

and  more  by  those  in  the  codiciL     If  the  testatrix  thought  she 

had  given  him  the  whole,  she  would  not  have  given  him  pari  by 

way  of  specific  disposition." 

In  Abbott  V.  Abbott  (u),  the  testator  bequeathed  to  WUMam 
Abbott^  his  eldest  brother,  10£,  and  to  his  four  children  \Qh  each; 
and,  among  several  other  legacies  given  to  his  relations,  he 
bequeathed  the  following:  '<  The  said  W.  Ellington  to  have  5/.  for 
mourning,  and  to  my  brother  S.  Abbott,  201. ;  and  to  my  brother 
Joseph  Abbott,  of  Froom,  lOL ;  ^  and  to  five  persons  by  name'  one 
guinea  each  for  a  ring,  and  to  my  nephew  James  Albott  whole 
and  sole  executor."  The  only  question  was,  whether  the  defend- 
ant James  Abbott,  the  executor,  who  was  one  of  the  four  children 
of  WUUam,  was  entitled  to  the  residue  beneficially,  or  was  a 
trustee  for  the  next  of  kin  ?  Sir  fVilUam  Grant,  M.  EL,  after 
suggesting  that  the  construction  of  the  last  clause  might  be  to 
give  the  executor  a  guinea  for  a  ring,  finally  decided  that  he 
should  be  a  trustee  for  the  next  of  kin ;  observing,  that  it  would 
be  too  much  in  such  a  case  to  give  him  the  residue  beneficially. 

In  Langham  v.  Sanford  (v),  the  testator  gave  to  John  Sanford, 
his  sole  executor,  10,00021,  with  his  furniture ;  and  he  was  held 
to  be  a  trustee  of  the  residue  for  the  next  of  kin ;  the  parol 
evidence  raising  no  intention  in  his  favour. 

In  Omman?iey  v.  Butcher,  before  (w)  cited,  the  legacies  of  stock 
were  800/.  Bank  stock  to  Sir  F.  M.  Ommanney,  one  of  the  ex- 
ecutors for  his  life,  and  after  his  death  to  his  children,  and  WiL 
three  per  cents,  at  his  own  disposal;  and  to  the  other  exeaitor, 
Andrew  Edge  and  his  wife,  the  interest  of  600Z.  three  per  cents. 
for  their  lives,  and  after  their  deaths  among  their  children.  The 
testator  added,  '*  I  request  my  cousin,  the  said  Sir  Francis  M. 
Ommanney,  and  my  fiiend  A.  Edge,  to  be  the  executors  <^  this 
my  will,"  and  gave  them  as  such  one  hundred  guineas  each.  The 


(tt)  6  Ves.  343 ;  see  al8(»  Sir  Jer-         (v)  17  Ves.  436. 
min  Davers  r.  DetoeSy  supra;  NeW'  (w)  Page  1683 ;  also  p.  1241 ;  1 

stead  y.  Johnson ;  Androvin  v.  Poil-  Tarn.  &  Russ.  260. 
blanc ;  Nourse  v.  JFYncA,  infra. 
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testator  also  directed  five  guineas  each  to  be  given  to  his  ex-  RMtoof  next 
ecutors  and  others.     Sir  John  Leach,  V.  C,  remarking  upon  the  ^^''°' 
expression,  "I  request  my  cousin,"  &c.,  observed  that  it  was  ^^^^'^^ •?!®?*' 
easily  understood,  if  it  was  meant  that  they  should  undertake  a  given;  or, 
troublesome  duty,  but  was  not  likely  to  have  been  made  use  of,  !!?**"  ™*^    , 

,   *  '  %/  »  than  one,  equal 

if  the  testator  intended  to  constitute  them  his  residuary  legatees ;  legacies  to 
and  that,  although  in  the  early  parts  of  the  will  the  executors  ^^^™' 
were  not  the  objects  of  equal  favour,  yet  that  equal  legacies  were 
given  wherever  they  were  taken  up  together  as  executors.  His 
Honor  further  observed,  that  there  never  had  been  a  case,  in 
which  executors  had  been  permitted  to  take  the  residue  for 
their  own  use  and  benefit,  when  equal  legacies  had  been  given  to 
them,  and  given  to  them  as  executors,  and  he  decided  that  the 
executors  had  no  claim  to  the  residue,  but  the  question  rested 
between  the  Crown  and  the  next  of  kin  (:r). 

The  preceding  cases  establish  the  proposition,  that,  in  general, 
equal  legacies  given  to  the  executors  as  such  would  exclude  them 
from  taking  the  residue  beneficially  in  that  character;  and  it 
would  seem  that  the  rule  was  the  same  if  the  legacies  were  given 
by  a  subsequent  instrument,  so  as  to  attach  a  trust  upon  the 
residue  under  a  prior  one,  or  though  the  executors  might  take  an 
-  unequal  interest  in  the  real  estate,  for  those  circumstances  do  not 
alter  the  inference  of  intention  that  the  testator  meant  they  were 
only  to  have  the  office  (y). 

The  efiect  of  unequal  legacies  to  executors  is  considered  in 
section  IIL 

A* — We  may  here  observe,  that  the  circumstance  of  legacies  A Notwith* 

bemg  given  to  the  next  of  kin  did  not  exclude  them  firom  their  'iw  gllSn^ 
right  to  the  residue  undisposed  of.  the  next  of  kin. 

Thus,  in  Andrew  v.  Clark  (z)y  the  testatrix  bequeathed  several 
legacies,  but  first  gave  one  shilling  a  piece  to  her  brother  and 
sister,  and  a  general  legacy  of50L  a  piece  to  her  two  executors. 
The  bill  was  filed  by  the  next  of  kin,  claiming  the  residue  as 
undisposed  of;  and  Sir  John  Strange^  M.  R.,  observed,  in  giving 
judgment  in  their  favour,  '^  It  is  agreed  that  the  giving  a  money 
l^acy  to  the  next  of  kin,  as  well  as  to  the  executors,  does  not 
prevent  the  next  of  kin  firom  claiming  the  residue  of  the  personal 


{x)  See  Sauihouse  v.  Bate,  2  Yes.  (z)  2  Yes.  sen.  162 ;  see  also  Boy* 

&  Bea.  396,  infra.  ley  v.  Powell,  2  Yem.  361 ;  Gilb.  £q. 

(y)  APCleland  v.  Shaw,  2  Scho.  &  Rep.  225 ;  Tr.  Cb.  92. 
Lef.  542. 
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Riglits  of  next  estate.    I  do  not  see  how  this  differe  from  the  other  cases,  for 

o^''"* to  be  sure  the  Court  cannot  go  upon  the  vulgar  acceptation  of 

Where  aole  ex-  the  meaning  of  giving  but  one  shilling.  It  stands  then  in  the 
giren;*  or!^^  common  light;  and  the  rule  of  law  would  be,  that  it  belonged  to 
where  more      ^^  executors ;  but  it  is  now  setded.  that  the  Court  raises  an 

tbtn  oney  eqoAi  .   . 

legacteato  equity  for  the  next  of  kin.  The  reason  is,  first,  that  by  giving 
them.  ^^  executor  a  money  legacy,  the  testatrix  means  to  give  no 

more.  On  the  other  hand  the  next  of  kin  are  presumed,  unless 
the  contrary  appears,  to  be  acceptable  to  her.  But  whether  so 
or  not,  the  law  will  not  strip  them  of  that  benefit,  unless  there 
be  something  to  the  contrary,  nothing  of  which  is  here,  tf 
I  were  to  give  my  private  sentiment,  I  should  be  apt  to  think, 
that  by  giving  one  shilling,  it  was  the  intent  not  to  give  more, 
but  I  cannot,  in  a  judicial  capacity,  lay  any  stress  upon  that.  K 
it  was  not  so  candidly  admitted  by  the  counsel  for  the  executors, 
I  should  have  taken  time  to  have  looked  into  the  cases." 

Again,  in  Kennedy  v.  Stainsby  (a),  the  bequest  was  of  a  l^acy 
to  the  executor,  and  also  to  the  next  of  kin,  and  the  question 
was,  to  whom  the  surplus  belonged ;  and  Man  v.  Man  (b)^  was 
cited.  Lord  Hardwicke^  C,  said,  ^'  The  reasonable  rule,  which  I 
must  approve,  and  will  not  disturb,  is  now  established;  that  a 
legacy  precludes  the  executor  from  the  surplus;  and  justly  so,  to 
prevent  fraud  by  the  maker  naming  himself  executor,  which  the 
testator,  not  aware  of  the  consequences,  may  permit  Was  the 
maker  to  appoint  a  l^acy  to  himself  the  testator  would  be  imme- 
diately alarmed,  and  not  imposed  upon.  Now  the  surplus  goes 
by  succession,  as  it  were,  under  the  statute,  to  the  next  of  kin. 
As  to  Man  v.  Man^  the  Coiut  might  have  considered,  that  the 
testator,  by  a  particular  disporitiouj  did  not  intend  the  surplus 
should  go  to  the  next  of  kin ;  but  does  not  that,  seeing  he  has 
taken  notice  of  the  executor,  equally  exclude  him?  I  rather 
believe  the  decree  was  upoii  circumstances  now  not  appear- 

ing  {cy 

B.— Notwith.        B. — The  circumstance,  that  the  wife  of  the  testator  is  named 
ex!^tnx*i8*      executrix,  will  not,  of  itself,  exclude  the  next  of  kin.     A  dis- 
testator*!  wife,   tinction,  on   this  ground,  appears  to  have  been  originally  at- 
tempted, upon  the  implied  intention  of  the  testator,  from  the 
near  relationship,  subsisting  between  himself  and  his  wifis,  to  give 

(a)  1  Yes.  jun.  66,  note;  alao  Fco"  (c)  See  also  Oriffiths  v.  jETomtttem, 
rington  v.  KiugMy,  wpra^  p.  1688.  12  Yes.  310. 

(b)  2  Stra.  905. 
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her  more  extensive  benefits  by  the  appointment  than  to  a  stranger.  Ri»iits  of  neit 

In  Ball  V.  Smith (rf),  Lord  Keeper  Harcourt  seems  to  have  coun-  ^^^^ 

tenanced  this  distinction^  but  it  is  not  certain  frpm  that  case,  as  Where  sole  ei- 
reported,  whether  his  Lordship  pronounced  his  decree  upon  the  gi^en;  Vt^*°^ 
point  alone  of  the  wife  being  executrix  as  well  as  legatee,  for  j|^™  ™"*    . 
there  are  other  circumstances  of  importance,  which  occurred  in  it,  legadet  to 
to  which  Lord  Parker^  C,  in  Farrmgton  v.  KmgMbf  («)  ascribed,  ****"*• 
the  decree  in  BaU  v.  Smith. 

In  the  latter  case,  the  defendant  was  the  executrix  of  AMns 
her  first  husband;  and  afterwards  married  Smithj  who  by  will 
gave  her  the  plate  and  goods  she  brought  him  in  marriage,  and 
two  silver  salvers,  in  lieu  of  the  plate  which  had  been  changed, 
and  appointed  her  executrix.  The  testator  died,  leaving  a 
daughter  by  a  former  wife  (who  married  the  plaintiff)  and  the 
defendant  his  wife  enceinte  of  a  daughter.  There  being  no  dis- 
position of  the  surplus  of  the  personal  estate,  the  question  was, 
whether  she  should  take  it  as  executrix  to  her  own  use,  or  it 
should  be  distributed?  The  Lord  Keeper  inclined  to  decree  the 
surplus  to  the  wife;  as  well  because  the  will  was  made  before 
the  case  of  Faster  ▼•  Munt  (f),  as  also  that  nothing  was  be* 
queathed  to  the  wife,  but  what  was  her  own  beibie,  as  executrix 
to  her  first  husband;  but  principally  because,  where  a  wife  was 
made  executrix,  it  was  to  be  presumed  she  was  not  made  so  to 
have  barely  an  office  of  trouble,  but  of  benefit;  m;,  to  take  the 
surplus.  His  Lordship  having  been  attended  with  precedents, 
according  to  direction,  said,  that  there  being  but  the  single 
instance  of  fFard  v.  Lant  (y),  where  the  wife  was  executrix,  that 
she  had  been  excluded  fix)m  taking  the  surplus,  and  the  case  of 
DarweU  v.  Bennett  (A),  where  two  strangers  vrere  made  ex- 
ecutors with  the  wife,  not  coming  up  to  the  case,  he  should  decree 
the  surplus  to  the  wife,  accompanied  with  this  dedaraticm,  that 
he  hoped  the  case  would  not  rest  there,  but  for  settling  the  point 
would  receive  the  judgment  of  the  House  of  Peers;  and  withal 
he  was  content  it  should  be  admitted  in  the  case,  that  the  de- 
fendant Mrs.  Smithy  was  not  entitled  to  the  goods  and  plate  as 
executrix  of  her  first  husband,  but  as  a  legacy  given  to  her  by 
Mr.  Smith. 

Upon  the  supposition  that  the  judgment  in  the  last  case  was 
given  upon  the  reasoning  of  the  wife  being  executrix  and  legatee. 


(d)  2  Vera.  675.  (/?■)  InfrOy  next  page. 

(e)  1  P.  Wms.  544.  [k)  Cited  by  tLe  Lord  Keeper. 
(/)  Sttpra,  1686. 


them. 
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Riffhts  of  neit   it  seeiDS  impossible  to  maintain  its  authority  at  present,  in  oppo- 

^^"°' sition  to  other  cases  upon  the  subject  {i)» 

vs  here  sole  ex-  Thus  in  Randall  V.  Bookey  (J),  Robert  RandaUj  having  a  wife, 
given ;  or,  but  no  child,  and  two  brothers  and  two  sisters^  bequeathed  one 
where  more  moiety  of  a  banker's  debt  to  his  nephew  and  nieces,  and  the  other 
legacieito        moiety  to  his  wife,  whom  he  made  sole  executrix.     He  devised 

several  lands  to  trustees  in  trust  to  permit  his  wife  to  receive  the 
profits  for  life,  and  then  to  sell ;  and  out  of  the  produce  to  pay 
iOO/L  to  his  brother  Creargey  his  heir-at-law;  \20l  to  his  brother 
Thxymas;  and  100^  to  his  sisters.  The  defendant  JSooA^y  married 
the  widow,  and  was  her  administrator;  and  the  Court  decided 
that  ^^the  wife  by  the  devise  of  the  moiety  of  the  banker's  debt, 
was  excluded  firom  the  surplus  of  the  personal  estate  as  executrix; 
although  there  was  no  child,  and  that  legacies  were  given  to  the 
brothers  and  sisters  out  of  the  land,  which  had  not  been  nece»- 
sary,  unless  the  testator  intended  the  surplus  of  his  perscxial 
estate  for  his  wife,  but  otherwise  had  been  sufficient  to  pay  those 
legacies."  The  surplus  was  accordingly  decreed  to  go  in  a  course 
of  administration. 

In  Ward  v.  Lant{k),  Andrew  Letnt^  by  his  will  in  1673,  gave 
to  his  wife,  whom  he  made  whole  executrix,  some  legacies,  but 
made  no  disposition  pf  the  surplus  of  his  estate.  One  of  the 
questions  was,  whether  there  was  any  difference,  where  a  wife 
has  a  l^acy,  and  was  made  executrix,  and  the  surplus  not  dis- 
posed of,  and  where  a  stranger  was ;  and  if  she  should  have  the 
surplus  to  her  own  use,  though  a  stranger  should  not,  especially 
when  the  vrill  was  made  in  1673,  and  the  course  of  distributing 
the  surplus  not  introduced  till  long  afker ;  and,  therefore,  not  to 
be  carried  on  in  equity,  to  take  it  from  the  widow,  when  the  law 
was  not  so  at  that  time.  Lord  Keeper  Wright  decided:  '^The 
'  widow  must  distribute  the  surplus ;  for  though  the  law  was  taken 
otherwise  at  the  making  of  the  will ;  yet,  by  subsequent  resolu- 
tions, the  law  was  declared  otherwise,  and  there  had  no  dnnun- 
stances  intervened  to  alter  the  judgment  of  the  Court  to  what 
the  law  was  taken  to  be  at  that  time,  as  the  dying  of  the  testator 
at  the  time  of  the  will." 

Again,  in  Martin  v.  Rebow  (Z),  a  testator,  by  his  vrill  in  1781, 
devised  to  the  plaintiff  his  wife,  a  real  estate,  and  also  bequeathed 
to  her  his  house  in  town,  his  plate,  &c  but  no  pecuniary  legacy; 
and  made  her  executrix.     The  only  question  was,  whether  she 

(0  1  R  Wms.  551.  (*)  Pre.  Ch.  182. 

(J)  2  Vern.  425.  (I)  I  Bra  C.  C.  154. 
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was  entitled  to  the  residue  of  the  personal  estate  in  her  own  Rights  of  neit 
right,  or  only  as  a  trustee,  subject  to  the  Statute  of  Distribution  ?  <>^"°- 
and  IjotA  Thurbw,  C,  said,  **  The  rule  is  too  fuUy  established  to  where  sole  ex- 
be  shaken  firom  time  to  time.     It  is  better  to  let  it  continue  given  s  or, 
unmoved.    If  it  were  a  new  question,  it  might  be  argued,  but  the  ST^nT^^iuLl 
time  is  over ;  the  rule  is  laid  down,  and  has  been  acted  upon  for  legadet  to 
years  past,  that  where  the  testator  gives  the  executor  a  legacy,  he      ^ 
pays  him  for  his  trouble,  and  turns  him,  as  to  the  residue,  into  a 
trustee.   There  would  be  no  end  to  the  variety  of  cases  that  would 
arise.    An  account  must  be  taken,  and  one-third  of  the  residue 
go  to  the  wife,  the  other  two  to  the  children." 

Lastly,  in  Dicks  v.  Lambert  (m)^  John  Leach  devised  unto  his 
wife,  Afin  Leach,  the  house,  garden,  and  premises,  wherein  he 
dwelt  in  the  town  of  Watimgtony  in  the  county  of  Oxford,  for 
her  life ;  adding,  ^*  likewise  I  give,  devise  and  bequeath,  unto 
Ana  Leach,  my  loving  wife,  all  my  household  goods,  stock  in 
trade,  cash,  and  securities  for  cash,  book  debts  and  so  forth,  of 
what  nature  or  quality  soever,  for  her  use  and  benefit,  for  and 
during  her  natural  life ;  and  after  her  decease,  I  give,  devise  and 
bequeath,  my  house  wherein  I  now  dwell,  with  the  garden  and 
premises,  to  my  brother  Edward  Leach,  in  trust  for  all  my  nephews 
and  nieces,  which  shall  be  then  alive,  to  be  equally  divided  among 
them,  share  and  share  alike.  Likewise  I  ^ve,  devise  and  bequeath, 
unto  all  my  nephews  and  nieces,  which  shall  be  then  alive,  after 
the  decease  of  my  said  wife,  bOh  a  piece  out  of  the  securities  I  now 
have  by  me :  the  profits  of  it  to  the  use  of  my  wife  for  her  natural 
life,  without  any  abatement  or  deduction;  she  repairing  and 
keeping  in  sufficient  repair  the  said  dwelling  house  and  premises 
during  her  natural  life,  and  her  executors  and  admimstrators  so  * 
holding  it  up  to  Edward  Leach,  his  executors  or  administraton^ 
at  her  decease,  for  the  uses  before  mentioned ;  and  likewise  to 
pay  the  said  legacies  to  Edward  Leach,  or  his  executors  or 
administrators,  in  trust  for  my  then  living  nephews  and  nieces, 
share  and  share  alike.  Lastly,  I  make  and  ordain  Ann  I^ach, 
my  loving  wife,  executrix  of  this  my  will  and  testament,  she 
paying  what  debts  and  fiineral  expenses  may  be  incurred  at  the 
time  of  my  death."  The  testator  died  in  March  1791,  leaving 
his  wife,  his  brother  Edward,  bhA  several  nephews  and  nieces, 
the  children  of  his  deceased  sisters,  surviving  him.  His  widow 
proved  the  will;  and  died  in  May  1791.    The  bill  was  filed  by 

-   .-.         ■  ■         , 

(m)  4  Vei.  725 ;  fee  also  Southcot  v    Watson,  n^mi,  p.  1687 ;  Xoir 
V.  Lake,  n^ra,  sect  nr. 


1696  Of  residuary  personal  Estate.        [Ch- xxiv. 

Rights  of  next  Edioord  Leachy  and  the  nephews  and  nieces  of  the  testator,  the 

^^"°' children  of  his  deceased  sisters,  against  the  executrix  of  the 

Where  sole  ex*,  widow;  pravimr  the  usual  accounts,  and  a  distribution  of  the 
given ;  or»  icsidue,  as  a  resulting  trust  for  the  next  of  kin.  It  appeared  that 
IlMttone^wd  ^'^  personal  estate,  not  specifically  bequeathed,  consisted  of  a 
legacies  to  balance  of  1,298^  due  from  the  defendants,  two  sums  of  stock, 
and  debts  due  on  mortgage  and  bond.  Lord  Aheadey^  M.  R., 
decided  that  the  executrix  was  not  entitled  beneficially;  observing 
in  the  course  of  his  judgment,  ^'  It  is  now  so  perfectly  settled, 
that  it  is  unnecessary  to  repeat  the  rule,  that  making  an  executor 
,  does  vest  in  him  the  personal  estate  of  the  testator,  unless  a 
reasonable  ground  appears  upon  the  will,  or  as  I  see  I  stated  in 
Cleunelly.  Lewthwaite{n\  a  strong  and  violent  presumption,  that 
the  testator  did  not  intend,  by  making  that  executor,  to  vest  in 
him  the  residue.  It  was  long  ago  decided,  that  a  legacy  of  any 
part  of  the  personal  estate,  unless  there  are  special  circumstances, 
does  afibrd  that  presumption,  sufficient  to  bar  that  general  rig^t 
as  executor.  The  question,  therefore,  is,  when  anything  is  given 
to  the  executor,  whether  it  is  under  such  circumstances,  as  to  take 
away  the  presumption,  arising  from  part  being  given  to  him,  that 
the  whole  was  not  intended  to  go  to  him  as. executor.  This  will 
bears  upon  the  fiu^  of  it  many  doubts.  It  is  by  no  means  so  dear, 
as  it  has  been  understood  to  be  at  the  former  hearing,  and  upon 
this  argument:  but  upon  frill  consideration  of  this  case,  with  all 
the  other  case%  I  am  of  opinion,  that  I  cannot,  without  violating 
the  rules  which  have  been  laid  down,  wisely  or  unwisely,  hold, 
that  this  testator's  widow  was  entitled  to  the  residue  as  executrix. 
The  first  words  of  the  will  seem  to  relate  to  real  estate.  There 
are  words  of  inheritance.  Upon  the  disposition  which  follows  in 
favour  of  the  wife,  a  doubt  might  have  arisen,  whether  that  was  a 
gift  of  all  the  residue  or  not  If  it  did  include  the  whole  residue, 
it  would  fell  within  the  rule,  which,  it  is  said,  upon  the  former 
occasion,  I  laid  down ;  viz.  that  if  the  residue  be  given  to  the 
executrix  for  life,  she  cannot  take  it  absolutely.  But  when  one 
comes  to  see,  of  what  the  estate  consisted  at  the  testator  s  death, 
it  is  impossible  not  to  hold,  that  this  disposition  did  include  every 
thing  which  could  possibly  be  given  as  residue."  In  a  subsequent 
part  of  his  judgment,  his  Lordship  added,  '^  fiut  without  over- 
turning that  rule,  that  a  gift  of  part  to  an  executor  bars  him  from 
the  whole,  a  rule  that  has  so  long  prevailed,  whether  wisely  or 
unwisely  established,  I  cannot  hold  this  executrix  entitled ;  for 

(n)  Infra^  aect.  iv.  snb-sect.  1. 
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that  would  be  the  efiect  upon  this  will     I  am,  therefore,  of  Riffhtsofnezt 
opinion  upon  this  will,  that  she  cannot,  as  executrix,  take  this  ^^"°' 
residue,  part  of  which  is  given  to  her  for  life  only.**  Where  sole  ex. 

The  authorities  last  stated  and  referred  to,  appear  to  have  given;  or!^^^ 
settled  beyond  the  limits  of  controversy,  that  a  leoacy  iriven  to  T^®'®  ^^^    . 

t  •        ./.  .  111,?^,       than  one,  equal 

the  testators  wife,  as  executnz,  woiild  exclude  her  from  the  legacies  to 

residue,  as  well  as  executors  who  are  strangers,  or  persons  in  no  ^  ^°^ 

degree  related  to  the  testatoi^.  Notwithstand- 

We  may  here  observe,  generally,  that  there  was  no  sort  of  pre-  tor's  nearness' 
sumption  to  be  admitted  from  nearness  or  remoteness  of  kin  in  toSlTte^tw 
the  person  who  is  appointed  executor,  that  the  testator  did  or 
did  not  intend  him  the  residue  (o). 

C. — But  it  should  here  be  noticed,  that  if  a  man  had  appointed  c Bat  wbera 

his  wife  executrix,  and  merely  given  her,  as  a  legacy,  property  •f  ^^'^^^^^ 
her  auniy  to  which  she  would  have  been  entitled,  independent  of  wife  as  a  le- 
the  will,  as  choses  in  action,  not  reduced  into  possession  at  the  ^ke/^m^^^ 
date  of  the  wiU,  or  at  his  death,  or  her  paraphernalia,  it  ahoukl  ^oul<l  ^^  ^ 
seem,  he  would  not  be  considered,  by  such  a  testamentary  diq[)o-  eiecntriz. 
sition,  to  have  meant  to  exclude  his  wife  from  her  legal  right  to 
his  undisposed  residuary  estate ;  and  for  this  reason,  such  a  legacy 
being  confined  to  personal  estate,  not  belonging  to  the  testator, 
the  inconsistency  between  the  particular  gift,  and  permitting 
the  legatee  to  take  the  residue,  does  not  appear,  as  in  instances 
where  the  legacy  and  residue  compose  the  same  fund. 

Thus,  in  Lawson  v.  Lawsan  (/>), the  appellant*s  late 

husband,  by  his  will,  chaiged  all  his  copyhold  and  freehold  estates, 
as  also  his  personal  estates  (except  300iL  which  he  received  as 
part  of  the  fortune  of  the  appellant,  and  which  was  then  lent  out 
upon' bond  to  F.  Hyltan^  and  then  undischarged,  and  which 
3002,  he  gave  to  the  appellant,  declaring  it  to  be  his  full  inten- 
tion that  it  should  go  entire  to  her,)  with  the  payment  of  his 
debts,  legacies,  and  funeral  expenses,  and  directed  them  to  be 
discharged  by  mortgage  or  sale  of  such  of  his  said  freehold  and 
copyhold  lands,  as  should  be  su£Bcient  to  discharge  the  same, 
with  all  his  personal  estate  (except  the  said  3002.)  He  also 
gave  the  appellant  for  life,  an  annuity  or  yearly  rent-chaige  of 
100£  to  be  issuing  out  of  his  copyhold  estates,  (which  annuity 
she  was  on  his  death  entitled  to  receive  out  of  such  copyhold 
estate  under  her  marriage  articles,  though  it  was  not  so  men- 

(o)  2  Atk.  46. 

{p)  7  Bro.  Pari.  Ca.  511 ;  see  alio  Ball  t.  Ansfft,  tupra^  p.  1698. 
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RifffatB  of  next  tioned  in  his  will ;)  and  he  also  left  the  appellant,  so  long  as  she 

^*|^: should  choose  to  live  in  it,  his  messuage  at  Ckirtan,  with  the 

Where  sole  ez-  appurtenances;  and  aft^r  giving  some  other  legacies,  he  bequeathed 
given ;'  or»  to  tlie  appellant  all  her  wearing  apparel,  with  her  watch  and 
AanoTO^"'ual  "'^  ^"^^  appointed  her  sole  executrix ;  but  he  made  no  dispo- 
legaciesto  sition  of  his  residuary  personal  estate.  F,  HyUon  the  obligor 
^  ^°^  died  in  the  testators  lifetime,  greatly  involved  in  debt,  and  the 

testator,  with  the  other  creditors,  received  a  dividend  of  seventeen 
shillings  in  the  pounds  in  respect  of  the  bond  debt.  The  testator 
died,  leaving  the  appellant  his  widow,  and  the  respondent  Jcim 
Lawson  and  Mary  Nicholson^  his  nephew  and  niece,  and  only 
next  of  kin.  The  appellant  proved  the  will,  and  possessed  the 
personal  estate  of  the  testator,  out  of  which  she  paid  his  debts, 
legacies,  and  funeral  expenses*  Mary  NichoUan  afterwards  died 
intestate,  and  William  Nichobm  one  of  her  two  children,  was  her 
administrator.  The  respondents  John  LaiMon  and  Wiltiam 
Nicholson  filed  their  bill  against  the  appellant,  claiming  title  with 
the  appellant  to  the  whole  surplus  of  the  testator's  personal 
estate,  as  undisposed  of,  praying  an  account  and  the  distribution 
thereo£  WUliam  Nichobany  having  died  intestate,  the  respondent 
Mcary  Stuart  became  his  administrator.  The  cause  was  heard 
before  Lord  Chancellor  Bathurst^  who  declared  that  the  appellant 
was  to  be  considered  as  trustee  of  the  testator's  residuary  per- 
sonal estate,  beyond  the  3002,  debt  specifically  bequeathed  to 
her,  and  that  such  residue  was  to  be  divided,  &c.  Upon  a 
rehearing  before  the  Lord  Chancellor,  at  the  instance  of  the 
appellant,  his  Lordship  dismissed  the  petition  of  rehearing,  and 
again  declared  that  the  appellant  was  to  be  considered  a  trustee 
of  the  residue,  beyond  the  300il  debt,  and  that  such  residue  was 
to  be  divided  according  to  the  Statute  of  Distributions,  &c.  The 
appellant  conceiving  that  both  these  decrees  were  erroneous, 
appealed  firom  them ;  and  it  was  contended  on  her  behalf  to  be 
evident  ftom  the  testator's  will,  that  he  did  not  consider  the  gift 
to  the  appellant  of  the  SOOiL  lent  on  bond  to  F.  HyUon^  as  any 
bounty  from  himself^  but  merely  as  her  own  money,  placed  out 
on  security  for  her  own  benefit,  liable  to  his  debts,  though  not 
liable  to  be  taken  fipom  her  by  his  next  of  kin;  he  therefore 
meant  to  pen  his  will,  so  as  to  secure  to  her,  what  he  conradered 
as  her  own ;  and  made  her  executrix,  that  in  case  he  should  live 
to  increase  his  personal  estate,  she  m^ht  be  beneficially  interested 
by  being  executrix.  It  appeared  also  to  have  been  the  testator's 
intention,  that  nobody  but  his  wife  should  be  interested  in  the 
residue  of  his  personal  estate,  after  payment  of  his  debts^  because 
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every  legacy  given  by  the  will,  was  charged  upon  his  real  estate  Rigbts  of  next 

in  the  first  instance;  and  this  intention  seemed  to  be  founded  in  ^[^ 

justice  and  reason,  as  the  testatoi^s  next  of  kin  were  very  remote  Where  sole  ex- 

ecQtor  A  leff  Acv 

relations,  and  it  could  not  be  supposed,  that  he  meant  merely  to  given-  or, 
give  his  wife  trouble,  by  making  her  executrix ;  but  which  would  Sj^n'lwe^'equal 
be  the  case,  if  she  were  not  entitled  to  the  surplus.     That  the  legacies  to 
legacy  to  the  appellant  of  her  wearing  apparel  was  no  bounty  ^  ^°^ 
from  the  testator,  they  being  in  their  nature  her  paraphernalia ; 
and  though  liable  to  his  debts,  yet,  had  the  creditors  taken  them, 
she  would  have  been  entitled  to  satisfaction  out  of  his  real  estate, 
whether  he  had  so  directed  by  his  will  or  not    Her  counsel  con- 
cluded with  hoping,  that  both  the  decrees  would  be  reversed, 
and  the  bill  of  the  respondents  dismissed ;  and  the  Lords  declared^ 
after  hearing  the  argument  for  the  respondents,  that  the  appellant 
was  entitled  to  the  residue  of  the  personal  estate  to  her  own  use. 
They  therefore  adjudged,   that  both    the   decrees   should  be 
reversed;  and  that  the  cause  should  be  remitted  to  the  Court  of 
Chancery,  to  set  aside  the  order  of  the  18th  of  December^  1771, 
(which  was  an  order  for  the  appellant  to  pay  part  of  the  residue 
to  the  respondents,)  and  to  make  such  further  order  as  should  be 
just 

D. — Notwithstanding  the  legacies  to  the  executors  were  rever*  I> — Notwiih- 
wmary^  they  would  be  excluded.  legacyu> ex- 

Thus  in  Sehy  v.  JVood(q),  the  testator,  after  appointing  ecutorwas 
Thomas  Wood  and  David  Fay  executors,  and  adding,  *'  if  they 
will  be  so  good  as  to  do  it,"  among  other  annuities,  gave  one  of 
20L  to  Sarah  Duke^  as  long  as  she  might  live,  adding,  '<  when 
dead  to  return  to  his  executors  ;**  and  another  of  the  same 
amount  to  Ann  Cole  in  like  manner,  also  adding,  '*  when  dead 
to  go  to  his  executors."  The  executors  claimed  the  residue  for 
their  own  benefit ;  but  Sir  WUUam  Grants  M.  R.  decided  they 
were  trustees  for  the  next  of  kin,  except  as  to  the  two  sums  to 
which  they  were  entitled.  The  grounds  for  his  Honor's  opinion 
appear  to  have  been,  that  if  the  testator  knew  it  to  be  law,  that 
upon  the  expiration  of  the  annuities  the  capital  would  go  to  the 
executors,  why  did  he  mention  it  in  those  two  instances :  while^ 
on  the  other  hand,  the  declaration  in  favour  of  the  executors, 
only  in  two  instances,  was  evidence  of  his  intention,  that  they 
should  not  take  in  all  the  others.  His  Honor  observed,  **  16 
as  to  two  of  these  bequestsf,  he  has  said  the  executors  should 

{q)  10  Yes.  71 ;  see  also  Lynn.  v.  Beaver^  1  Turn,  k  R.  63. 
VOL.  It  €  C  C 
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Righto  of  next  have  the  money,  and  has  not  said  so  as  to  the  others,  I  must  say, 
^^""'  he  meant  differently  as  to  those.    I£  he  meant  they  should  take 

Where  sole  ei-  ju  these  two  instances,  then  they  derive  partial  benefits  under  the 

ecwor  ftleffscy  »  i. 

given;  or»        will;  and  upon  that  ground  also  they  are  excluded  irom  the 

Jhanott^  MUftl  ^^^"^  5  ^^^  ^^^  ^  ^^  doubt  a  reversionary  interest  after  a  life 

legaciaf  to        interest  would  exclude  an  executor." 

In  the  case  of  Oldman  v.  Slater  (r),  it  was  decided  that  a 
reversionary  interest  in  personalty  to  an  executor  afforded  a 
presumption  that  the  testator  intended  to  exclude  him  &om  the 
residue,  but  that  parol  evidence  was  admissible  to  rebut  the 
presumption. 

E— Bat  where  K — But  if  the  reversionary  l^;acy  were  to  the  executor  for 
***•  w^^^ii  hfe,  or  was  otherwise  contingent  in  respect  of  enjoyment,  it  seems 
QontiiigeDt:  ^tt.  to  have  been  doubtful,  whether  such  a  bequest  would  have  ex- 
cluded the  executor.  The  point  was  mentioned,  though  not 
decided,  in  Lynn  v.  Beaver  («),  for  that  case  was  determined  upcm 
the  evidence  adduced  by  the  executor,  in  support  of  his  claim  to 
the  residue.  In  the  last  case,  the  testator  gave  to  lus  wife  for  life 
the  annual  interest  of  his  property  in  the  funds  at  his  decease, 
in  the  little  he  left  in  the  three  per  cents,  reduced,  three  per  cents. 
consols,  and  four  per  cents,  ditto,  "  not  any  to  be  sold  out,  as 
I  may  will  it  after  her  decease  to  her  sister  JSachael  Beaner,  and 
my  wife's  nephew  Richard  Beaver^  who  I  leave  my  executor  to 
this  my  will."  The  testator  bequeathed  to  his  wife,  for  life^  the 
annual  profits  of  his  trade,  and  declared  that  his  wife  was  under 
conditions  and  stipulations  for  performing  what  he  lefl  to  any 
one  he  mentioned  in  his  will,  whether  in  sum  down  or  annual 
stipend  for  life.  The  testator  then  bequeathed  the  annual  profits 
of  his  business,  after  his  wife's  decease,  to  Rachael  Beaner  and 
llichard  Beaver  equally,  for  life ;  the  survivor  to  have  the  wbok, 
upon  condition  of  observing  the  will  and  paying  l^acies:  the 
testator  added,  "  1  will  and  bequeath,  as  they  are  the  particolar 
heirs  of  my  wife,  the  stock  of  shop  not  to  be  divided,  as  I  only 
will  the  profits  or  interest  to  the  survivor  of  the  three  persons 
already  named."  In  the  course  of  his  judgment,  Lord  JEldtsi 
made  the  following  observation :  ^^  There  is  a  drcumatanoe  in 
this  case  which  I  have  not  been  able  to  find  in  any  other,  that 
the  bequest  which  raises  the  presumption  against  the  executor, 
is  a  bequest,  not  simply  of  a  reversionary  interest^  but  at  a 
contingent  reoersicnary  interest     Observing  that  it  was  taken  ibr 


(r)  3  Sim.  84.  (•)  1  Tom.  k  Bos.  68. 
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gnmted  at  the  Bar,  that  the  bequest  of  a  reTersionaiy  ihtfei^t  ftistitf  bftKit 

vrould  exclude  an  executor  from  the  residue,  I  asked  whether  ^!^*"* 

there  were  any  cases  on  this  subject?    t  have  been  referred  only 

to  th  e  case  of  Seley  v.  fVdod^  decided  by  Sir  ff^tlUam  Oranty  H 

Judge  for  whom  I  must  always  feisl  the  highest  respect     Upon 

that  case  I  can  only  say,  that  it  is  singular  in  its  circumstances, 

«nd  I  think  I  may  add  singular  in  its  decision.     I  do  not  intend^ 

by  any  means,  to  say  that  the  decision  may  not  be  right;  but  if 

no  more  is  to  be  foutid  on  the  subject  of  reversionary  interests, 

and  particularly  of  contingent  reversionary  interests,  that  is  a 

case  which  I  should  find  some  difficulty  in  following  as  an  author 

rity  in  the  present  instance;" 

2,  Another  class  of  cases,  in  which  there  was  thfe  inference  of  ^-  ^^  *®^. 
mtention  to  exclude  the  etecutors  from  the  residue,  and  to  make  tor  for  care  and 
them  trustees  for  the  next  of  kin,  comprises  those  instances  ^^^^^ 
wherein  legacies,  whether  equal  or  unequal,  have  been  given  to 
all,  or  to  one  or  more  of  the  executors,  for  their  care  and  trouble. 

Thus  in  White  v*  Evans  (t)y  James  Wliite  made  the  following 
disposition  by  his  will :  ^^  It  is  my  will  that  Zl  a  year  shall  bd 
paid  to  Rithard  Bushby^  one  of  my  executors,  for  his  life,  for 
his  care  in  seeing  my  will  duly  executed  All  these  legacies  to  be 
paid  by  Richard  Evans  out  of  the  interest  of  the  three  per  cent. 
consolidated  Bank  annuities,  to  be  received  by  him,  or  whom  he 
shall  appoint  to  pay  the  legacies,  as  long  as  they  who  are  to 
receive  them  live,  out  of  the  interest  of  the  aforesaid  stock,  the 
principal  or  capital  not  to  be  diminished  or  removed ;  and  the 
remainder  of  the  interest  in  that  stock,  except  what  is  required 
to  pay  the  l^acies,  to  be  the  property  of  Richard  Evans^  during 
his  life  only.  I  desire  that  he  will  be  charitable  with  a  good 
part  of  it,  and  relieve  the  carcfril  and  industrious  poor,  not  to 
^ve  any  to  the  slothful  and  extravagant  poor ;  and  at  the  death 
of  Richard  Evans  or  his  sisters,  or  Richard  Bushhy^  each  of  their 
legacies,  at  their  deaths,  to  be  the  sole  property  of  St  Alphage 
Society."  The  testator  died  without  issue,  leaving  his  widow 
surviving  him,  who  filed  the  bill  for  an  account,  and  to  have  a 
moiety  of  the  residue  paid  to  her.  The  question  was,  whether 
the  executors  were  trustees  of  the  residue  for  the  next  of  kin,  or 
were  entitled  to  it  beneficially ;  and  Lord  Ahankyy  M.  R.^ 
decided  in  favour  of  the  next  of  kin,  observing,  **  I  agree  to  th^ 
rule  as  laid  down  by  the  counsel  for  the  plaintiff4     Is  there  any 


(0  4  Ves.  21. 
c  G.c  2 


trottUe. 
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Biffhto  of  next  Case  where  one  executor  is  clearly  a  trustee  and  the  other  is  not  ? 

^     In  this  case,  one  is  clearly  a  trustee.    The  Court  will  not  admit 

y^^  ****fer  P^"^^  evidence^  where  a  I^acy  is  given  to  an  executor ^br  his  care 
care  and  end  tfwibk  {u).    They  have  run  much  against  the  executors; 

and  have  even  laid  hold  of  the  circumstance  of  a  legacy,  which  is 
not  the  true  criterion  of  the  intention,  to  make  the  executor  a 
trustee.  I  cannot  possibly  declare,  that  one  executor  shall  be 
excluded  and  the  other  shall  take.** 

In  May  v.  Lewm  (v),  Beatrice  Miller^  by  her  will  in  1717, 
after  payment  of  her  debts,  l^acies,  and  funeral  expenses,  devised 
her  lands  and  tenements,  and  the  rents  and  profits  thereof,  and 
the  produce  of  all  her  money  and  other  personal  estate,  to  the 
plaintiff  and  the  defendant  Lewm  and  their  heirs,  in  trust  to  sell, 
and  pay  the  interest  of  the  money  arising  from  the  sale  to  her 
mother  for  life.  The  testatrix,  after  giving  some  small  legacies 
to  be  paid  after  the  mother's  death,  appointed  the  plaintiff  and 
the  defendant  executors,  giving  them  501  a  piece  far  their  traubk 
therein;  and  she  made  no  disposition  of  the  residue.  The 
Court  declared  the  executors  to  be  trustees  of  the  residue  for  the 
next  of  kin. 

Again,  in  Bach/ieldy.  Careless  (tD)^  the  testatrix  being  possessed 
of  some  personal  estate,  bequeathed  to  her  nearest  relations  5L  a 
piece,  and  made  the  defendant  Careless,  who  was  not  related  to 
her,  sole  executor,  giving  him  SLfor  his  care  infulfinxng  her  will, 
and  made  no  disposition  of  the  surplus.  There  was  some  slight 
proof  for  the  next  of  kin,  who  filed  the  bill  for  the  surplus  of  die 
personal  estate,  as  that  the  testatrix  had  declared  her  intentions 
to  be,  to  give  the  surplus  of  her  personal  estate  to  her  next  of 
kin,  in  the  same  manner  as  her  husband  had  disposed  of  the 
residue  of  his  personal  estate  to  his  next  of  kin.  But  the  person 
who  drew  the  will,  swore  that  the  testatrix,  at  the  time  of  making 
it,  declared  her  intention,  that  if  she  left  any  surplus,  her  ex- 
ecutor, who  had  been  her  very  good  fiiend,  should  have  it,  for 
that  her  relations  had  been  ungrateftil  to  her;  and  this  person 
swore  that  the  testatrix  had  directed  him  to  give  the  surplus  to 
her  executor,  and  that  he  would  accordingly  have  done  this  by 
express  words,  but  that  he  thought  it  unnecessary,  the  law 
implying  as  much.  Pawisy  J.,  for  the  Lard  Chancellor :  ^  The 
opinion  of  the  Great  Seal  has  been  various  and  uncertain  in  this 


(tt)  FotoiSf  J.  of  the  same  opinion,         (v)  2  P.  Wnu.  159,  in  notes, 
in  the  case  of  Eachfidd  v.  Careless^         (lo)  2  P.  Wms.  15S. 
infr€L, 
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point;  but  I  do  not  like  parol  evidence  of  the  intention,  and  here  Righu  oTneit 

we  have  parol  evidence  on  both  sides;  however,  the  words  of  ^'^ 

the  win  «eem  to  declare  a  trust  by  giving  the  6L  legacy  to  the  ^^^^'^  ^^^^L 
executor  for  his  care  in  fulfilling  die  will,  and  this  goes  beyond  care  and 
all  parol  proof;  so  that  my  thoughts  at  present  are,  that  the  next  *''^^^®* 
of  kin  are  entitled  to  the  surplus;  but  as  this  has  been  deter- 
mined different  ways,  I  will  take  fiirther  time  to  consider  of  it, 
and  to  look  into  precedents."    Upon  another  day,  Jhnou,  J., 
delivered  his  final  opinion,  observing,  among  other  things,  that 
the  defendant  was  made  executor  in  the  same  clause  which  gave 
him  the  l^acy,  whereby  it  should  seem  that  the  legacy  waa 
annexed  to  the  executorship,  as  all  the  reward  intended  for  it: 
and  he  decreed  distribution  among  the  next  of  kin  (z). 

But  if  the  legacy  to  executors  for  their  ^'care  and  trouble  be  a 
charge  upon,  or  to  be  paid  out  of  the  produce  of  real  estate,  it 
should  seem  that  that  circumstance  alone  will  not  convert  them 
into  trustees  for  the  next  of  kin  (y). 

3.  Another  class  of  cases,  in  which  the  executors  have  been  3.  Wben  ex- 
exduded  from  taking  the  residue  beneficially,  and  held  trustees  ^|^|^^^ 
for  the  next  of  kin,  is,  where  the  testator  expressly  calls  them 
executors  in  trusty  or  the  residue  is  expressly  given  to  them,  or  to 
one  or  more  of  them,  m  trusty  fl^d  notwithstanding  a  declaration 
of  trust  is  wholly  omitted  {z)\  or  if  not  omitted,  is  void  for  uncer- 
tainty (a). 

llms,  in  Pring  v.  Prvng  (i),  a  man  made  his  will,  and  ap- 
pointed ^.,  J?.,  and  (7.  executors  thereof  in  trust;  and  for  a 
remembrance,  and  over  and  above  their  costs  and  chaiges,  he 
gave  them  20s»  a  piece.  The  bill  was  filed  by  the  widow, 
alleging  that  her  husband  designed,  and  often  declared,  that  she 
should  have  the  benefit  of  his  personal  estate;  but  she  being 
aged  and  infirm,  he  made  the  defendants  executors  in  trust  for 
her.  One  of  the  defendants  denied  the  tnist,  but  the  other  two 
confessed  it;  and  it  was  insisted  for  the  adverse  defendant,  that 
though  the  will  called  them  executors  in  trust,  and  though  it 


(x)  See  bIbo  Foster  Y,  Mtoit^mprd,         (a)  Fowler  v.  OarUke^  1  Russ.  & 

16S6,   and   Dean  t.  Daltany  infra^  M.  232 ;  Hoffman  t.  Hankey,  3  Mjl. 

170^;'  Wkiiaker  t.  Tatham^  7  Bing.  &  K.  376. 
628.  (b)  2  Yem.  99 ;  see  abo  BobinMon 

(yj  APClelland  v.  Shaw,  2  Scho.  v.  Tai/lor,  2  Bro.  C.  C.  589 ;  stated 

&  LefTX)j,  542,  mproj  p.  701.  p.  528. 

(z)  See  MUnes  v.  Siater,  8  Yes. 
295. 
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Rielitsofnext  might  be  collected  from  the  will  that  the  executors  were  not  to 

^    "• have  more  than  20*.  a  piece,  yet  it  was  not  ascertained  for  whom 

When  exccu-     ^^  ^j^^^  ^gg^  ^^^  therefore  it  should  be  taken  to  be  a  trust  for 

tore  named  ^ 

trustees,  &c.  all  who  could  claim  under  the  Statute  of  Distribution,  and  not 
for  the  wife  alone.  The  Court  decided,  that  as  the  will  declared 
that  the  executors  were  in  trust  only,  without  expressing  for 
whom,  the  person  might  be  averred ;  and  that  as  two  of  the 
executors  had  confessed  the  trust  by  their  answer,  and  it  had 
been  fully  proved  that  it  was  the  testator's  intention,  and  that  he 
declared  the  residue  a  trust  for  his  wife,  it  was  accordingly  decreed 
to  the  plaintiff,  with  costs  against  the  above  defendant 

In  Bagwell  v.  Dry  (c),  trusts  were  declared  of  the  residue,  but 
a  share  lapsed:  there  the  testator  bequeathed  the  surplus  of  his 
personal  estate  unto  four  persons  in  equal  shares ;  and  made  J.  B. 
his  executor  in  trust.  Ope  of  the  residuary  legatees  died  in  the 
Ufe  of  the  testator,  and  the  question  was,  to  whom  his  fourth  part 
should  belong?  Lord  Macck^ldy  C,  said,  that  the  testator 
having  devised  the  residue  in  fourths,  by  the  death  of  one  of  the 
residuary  legatees  in  his  lifetime,  that  share  lapsed,  and  was  as  so 
much  of  the  testator's  estate  undisposed  of  by  the  will ;  that  it 
could  not  go  to  the  surviving  residuary  legatees,  because  each  of 
them  had  but  a  fourth  given  to  them  in  common,  and  the  death 
of  the  fourth  legatee  could  not  avail  them,  as  it  would  have  done, 
had  they  been  joint  legatees;  for  then  they  would  have  taken  by 
survivorship;  but  that,  in  this  case,  the  residue  having  been 
devised  in  common,  it  was  the  same  as  if  a  fourth  part  had  been 
devised  to  each  of  the  four,  which  would  not  be  increased  by  the 
death  of  any  of  them.  That  the  lapsed  shar^  could  not  go  to  the 
executor,  he  beipg  but  a  bare  executor  in  trust;  and,  conse- 
quently^ that  it  must  belong  to  the  testator's  next  of  kin,  according 
to  the  Statute  of  Distribvitions,  of  whiqh  (he  executor  was  a 
trustee  for  them. 

So  also  in  JteadY.  SneU{d)y  trusts  were  declared.  There  the 
testatrix  bequeathed  the  residue  of  her  real  and  personal  estate  to 
her  brother-in-}aw,  William  Snelf,  and  Matthias  King^  her  execu- 
tors after  named  in  trust;  the  trusts  of  which  she  then  declared; 
and  Lord  Hardwicke  sud,  that  as  the  executors  were  made  trustees, 
and  therefore,  from  the  nature  of  the  thing,  could  take  nothing 
for  their  own  bei^efit,  unless  by  ptMticular  bequ^t,  they  had  no 


(c)  1  P.  Wins.  700 ;  alK>  Bithop  (d)  2  Atk.  643,  645. 

of  Cloyne  v   Yaungy  infra. 
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ownership :  and  therefore  could  not  alter  the  interest  of  the  cestui  R^iitg  of  neit 
que  trusts.  °^^'°- 

In  Wheeler  v.  Sheer  (e),  reference  was  made  to  a  subsequent  ^^^^Jj^^ 
disposition  by  codicil,  which  the  testator  neglected  to  make.  By  tniitees.  &«. 
a  codicil  to  his  will,  he  expressed  himself  thus :  "  Whereas  I  have 
by  my  will  given  the  residue  to  my  executors  m  trusty  Sec,  now  I 
do  hereby  direct  and  appoint,  that  the  same  shall  be  applied  to 
such  uses  and  purposes  as  by  any  other  codicil  or  codioUs  shall  be 
directed  and  appointed*"  The  testator  made  a  subsequent  codicil^ 
but  made  no  disposition  therein  of  his  residue ;  and  the  question 
was,  whether  the  executors  or  next  of  kin  were  entitled ;  and 
Lord  JSSnffy  C,  decided  that  the  executors  were  trustees  for  the 
next  of  kin. 

Again  in  Dean  v.  Dalton  (f),  Ann  Jayce^  by  her  will  made  in 
the  lifetime  of  her  sisters,  Ann  BeumeU  and  Martha  Bobinsan, 
bequeathed  to  the  defendants,  F.  Dalton,  and  fF.  Dansey,  all 
sums  of  money  which  she  should  die  possessed  of  in  the  public 
funds,  after  payment  of  her  debts,  &c.,  to  certain  uses ;  she  also 
gave  to  F.  Dalton  and  W.  Dansey,  far  their  trouble  in  the  trusts 
reposed  in  them,  100 jl,  and  appointed  her  two  sisters  executrixes. 
Ann  Joyce,  after  the  death  of  her  sister,  Martha  Robinson^  but  in 
the  lifetime  of  Ann  BewneUy  made  a  codicil  to  her  will,  in  which, 
after  taking  notice  of  the  death  of  Martha,  one  of  her  executrixes, 
she  appointed  the  defendants,  F.  Dalton  and  fV.  Dansey,  ** joint 
executors  with  her  surviving  sister,  Ann  Betonell,  executrix,"  and 
ratified  her  will  in  all  respects  not  altered  by  the  codicil ;  she  also 
directed  that  her  executois  should  be  paid  all  expenses,  joumies, 
and  charges  which  they  should  occasionally  be  put  to  in  the 
execution  of  her  will  and  codicil ;  and  that  they  i^hould  not  be 
answerable  for  each  other's  de&ult.  Ann  BeumeU  died  before  the 
testatrix,  who  soon  afterwards  died ;  upon  which  the  defendants 
proved  the  will  of  Ann  Joyce,  and  took  adininistration  to  Ann 
BewneH  The  plaintifis,  the  next  of  kin  of  the  testatrix,  claimed 
her  residuary  estate,  insisting  that  the  defendants  took  as  execu- 
tors in  trust  only ;  on  the  contrary,  the  defendants  claimed  the 
surplus,  as  surviving  executors ;  no  legacy  being  given  to  them  by 
the  codicil,  in  which  they  were  appointed  executors  with  Ann 
BeumeU,  and  the  l^acies  which  were  given  to  them  by  the  will, 
were  so  given  them  only  for  their  trouble  in  the  trusts  reposed 
in  them  by  such  will  Lord  TTiurhw,  C,  said,  *^  Executors 
are  never  paid  for  trouble  and  joumies,  &c.,  the  legacies  are  their 


(e)  Moee.  289,  302.  (/)  2  Bro.  C.  C.  634. 
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Riffhtsofooxt  reward.    Here  they  must  be  paid  far  their  joumies^  as  other 

"^''"' persons  are,  not  merely  the  money  out  of  the  pocket.    There  is 

vvben  execu-     nothing  in  the  aigument  that  it  was  to  give  them  a  prior  charge 
trustees,  &c.      for  their  expenses,  as  they  must  come  out  of  the  residuary  fund; 
putting  in  the  words,  therefore,  is  a  demonstration  of  her  intention 
to  make  them  trustees." 

The  reader  is  here  also  referred  to  the  case  oi  M^Clelandi. 
Shaw  (g),  before  stated  (A),  and  in  which  the  testatrix  called  her 
executors  ^'executors  and  trustees  J*  A  legacy  of  20L  was  given  to 
each  of  them,  *^  in  compensation  of  the  trouble  they  might  have  in 
the  execution*'  of  her  will ;  and  the  testatrix  directed  it  to  be 
paid,  with  other  legacies,  out  of  the  money  arising  fiK>m  the  sale 
of  her  real  estate.  There  was  no  surplus  of  the  personal  estate, 
after  payment  of  debts,  &c. ;  and  Lord  Itedesdale,  not  considering 
there  was  sufficient  indication  of  intention  to  raise  a  charge  on 
the  real  estate  for  the  benefit  of  the  next  of  kin,  decreed  the 
personal  estate  to  be  applied  in  payment  of  debts,  &c.,  as  fieur  as  it 
would  extend ;  and  that  the  executors  were  trustees  of  the  surplus 
of  the  money  produced  by  the  sale  of  the  real  estate,  (subject  to 
the  charges  imposed  by  the  will),  for  the  heir-«t<-law. 

4.  Where  re-        4.  It  ghould  seem  to  have  been  the  better  opinion,  thomrh  the 

sidue  bequeath-       ,.  ,  ,i.i  jiii 

ed  to  executors  Subject  appears  to  be  attended  with  some  doubt,  that  the  executors 
exhaustV^th  ^^^^  equally  excluded,  where  there  was  a  general  bequest  of  the 
whole  fund.  residue  of  the  personial  estate  upon  trusts  which  were  not  sufficient 
to  exhaust  the  whole  property ;  and  that,  in  such  case,  the  next 
of  kin  would  have  been  entitled  to  the  surplus;  unless,  indeed,  it 
appeared  that  the  testator  named  the  executors  trustees,  only  with 
reference  to  a  specific  piupose,  and  did  not  consider  them  as 
trustees  generally. 

In  Robinson  v.  Taylor  (t),  before  cited  for  another  point,  the 
testator,  after  giving  several  legacies,  devised  the  residue  of  his 
real  and  personal  estates  to  his  ^^  executors  thereinafter  named, 
in  trust  to  sell  the  real  estate,  and  place  the  produce  at  interest, 
and  pay  thereout  and  out  of  the  remaimng  part  of  his  personal 
property/*  a  particular  annuityt  He  then  gave  other  annuities 
and  legacies,  directing  the  remainder  of  the  money  which  should 
be  then  at  interest  to  continue  so;  and  he  merely  disposed  of  it 
during  the  life  of  his  cousin,  Mary  Stuart,  for  her  separate  use; 


(g)  2  Scho.  &  Lefroy,  538.  44,  S.  C. ;  see  also  Chap.  IX.  eect 

(h)  Page  701.  iii.  p.  62^. 

(0  2  Bro.  C.  C.  588  ;  1  Ves,  jun. 
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and  declared  no  other  trastB.  '^The  testator  appointed  James  Biffhtsofiiext 

Tayhr  and  Richard  Gtte»U  executors  of  his  vdll,  "  hoping  they  ^"^ 

will  see  the  same  duly  performed."  widi  the  common  clauses  as  to  Whore  "^Wue 

DOQU6fttIlO(l  to 

their  receipts  being  discharges,  and  for  their  indemnity  and  reim-  executors  on 
bursement     By  a  codicil,  the  testator  gave  to  James  Taylor^  one  JlJ^nglhe ' 
of  the  executors,  a  legacy  of  lOOJl     Upon  the  question  between  whole  fund, 
the  heir  and  next  of  kin,  to  whom  the  surplus  of  the  real  estate, 
and  between  the  executors  and  next  of  kin,  to  whom  the  surplus 
of  the  personalty  belonged.  Lord  Thurhw,  C,  decided  in  favour 
of  the  heir,  as  to  the  surplus  of  the  real,  and  in  favour  of  the  next 
of  kin,  as  to  the  personal  estate  {j). 

Lord  Eldon  observes  (A),  upon  the  above  case,  ''that  it  would 
be  very  difficult  to  argue  upon  that  mixed  devise  and  bequest, 
that  if  the  residue  of  the  real  estate  formed  a  resulting  trust  for 
the  heir,  the  residue  of  the  personal  estate  would  not  be  so  for 
the  next  of  kin."  The  subject  under  consideration  was  discussed 
in  the  case  of  Dawson  v.  Clark  (/). 

In  that  case  {m\  George  Forster  bequeathed  all  his  estate  and 
effects  whatsoever  fmd  wheresoever  that  he  should  die  possessed 
oty  to  John  WeaUeans  and  Robert  Clarke  their  heirs,  executors, 
administrators,  and  assigns  for  ever ;  upon  trust,  in  the  first  place, 
to  pay,  and  charged  and  chargeable  with  all  his  debts,  funeral 
expenses,  and  also  the  legacies  to  the  several  persons  thereinafter 
bequeathed.  The  testator,  among  other  legacies,  gave  1,200^ 
for  establishing  a  free  school,  the  said  sum  to  be  laid  out  by  his 
''  executors  thereinafter  named"  on  freehold  property,  &c ;  and 
he  appointed  WeaUeans  and  Clark  joint  executors.  The  next  of 
kin  filed  their  bill,  insisting  that  the  legacy  to  the  charity  was 
void,  and  claiming  the  residue  as  undisposed  o£  The  executors 
claimed  the  residue  of  the  personal  estate  in  two  characters ;  ^rst, 
as  expressly  devised  to  them  individually,  subject  only  to  the 
payment  of  debts  and  legacies ;  but  if  not  so  devised,  secondly,  as 
undisposed  of;  and,  therefore,  belonging  to  them  in  their  character 
of  executors.  Sir  William  Grant  expressed  his  opinion  that, 
though  the  first  point  should  be  decided  against  the  executors, 
the  second  must  be  decided  in  their  favour;  and  he  decreed,  that 


(J)  See  Mr.  Belts  note  to  the 
above  case,  588,  and  hb  citation 
from  the  Registrar's  book,  p.  593,  n. 

(k)  IS  Yes.  254,  in  Dawson  v. 
Clmrky  upon  appeal  from  the  Rolls* 

(0  15  lb.  409;  18  lb.  247. 
*  (to)    15   lb.    409;     Sir   WULiam 
Grants  in  the  course  of  bis  ju<]gmeut, 


distinguished  the  case  before  him 
from  Bobinson  v.  Taylor,  laying 
stress  upon  the  words,  '*  to  mj  ex- 
ecutors hereinafter  named**  in  that 
ease,  in  which  he  thought  the  testa- 
tor considered  the  executors  as 
bearing  throughout  the  character  of 
trustees,  lb.  416. 
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Rigbu  of  next   the  execQtoiB  took  the  whole  residue,  including  the  l^OOJl  Upon 

^^^^ the  question,  whether  that  sum  should  be  included,  his  Honor 

b^^MA^h^  observed,  "I  have  alwajs  understood,  that  a  general  residue  of 
executors  oa     personal  property  comprehended  every  things  not  otherwise  effee- 
h^it^ibi'    tualfy  disposed  of  By  the  will ;  and  that  there  is  no  diflerenoe, 
whole fbiuL      whether  a  legacy  falls  into  it  by  lapse,  or  as  being  void  at  law; 
and  it  was  not  much  contended,  that,  where  there  is  an  express 
bequest  of  the  residue,  the  next  of  kin  can  be  entitled  to  anything 
It  is,  however,  supposed,  that  there  is  a  distinction  between 
residuary  legatees,  by  express  bequest,  and  executors,  taking  a 
residue,  undisposed  of.    I  am  not  able  to  find  any  such  distinc- 
tion.    It  lies  upon  those,  who  insist  upon  it,  to  shew  that  it  is 
established.     I  see  that  in  the  case  of  Pratt  v.  Sladdeniji^  I 
declared  my  opinion,  that  executors,  taking  the  residue,  take  it 
precisely  in  the  same  plight  as  residuary  legatees  would  take  it; 
and  to  that  opinion  I  still  adhere." 

From  the  preceding  case  there  was  an  appeal  to  Lord  Eldon  {o), 
who  dissented  from  Sir  WUUam  Grant  in  his  construction  of 
Hcbinson  v.  Taylor^  and  referred  to  other  ingredients  in  that  case, 
which  would  influence  the  decision.  His  Lordship  then  pro- 
ceeded thus:  ^^The  proposition,  that  the  appointment  of  execator 
gives  him  every  thing  not  dispMMed  oK^  U  not  correct  In  the 
strongest  way  of  putting  that,  it  can  only  be  what  the  testator 
does  not  mean  to  dispose  of;  in  the  case  of  lapse,  for  instance, 
though  not  disposed  of,  the  executor  would  not  take  it:  so, 
suppose  that  the  testator  appoints  an  executor  in  trust,  but  does 
not  express  his  object,  he  might  have  relinquished  that  object, 
meaning  it  to  go  to  his  executor:  yet,  in  that  instance,  the  will 
expressing  that  be  intended  a  trust  at  that  time,  the  executor 
would  not  take  in  respect  of  the  interest  he  had  by  virtue  of  his 
office.  The  difficulties  I  feel  are,  first,  that  I  cannot  think  the 
distinction  between  this  case  and  Robinson  v.  Tayor  maintainable : 
secondly,  that  if  the  case  is  to  be  decided  upon  the  latter  ground, 
I  do  not  apprehend  the  law  of  this  Court  to  be,  that,  if  personal 
property  is  bequeathed  upon  trust,  and  the  trust  does  not 
exhaust  the  whole,  therefore  the  executor  shall  take  what  is  not 
required  for  the  trust  There  is  no  decision  so  settling  the  law. 
The  decisions  are  the  other  way.  Where,  however,  the  will 
afiects  to  dispose  of  both  real  and  personal  estate,  if  the  law  has 
been,  as  it  will,  I  think,  turn  out,  that  the  trust  not  exhausting 
the  whole  real  estate,  the  devisee  will  not  take  beneficially,  bat 


(i)  14  Yea*  193,  199,  200.  (o)  18  Yes.  247. 
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a  trast  results  to  the  heir,  in  the  same  case  it  will  not  be  found  aighto  of  next 

that  the  executor  can  take  for  his  own  benefit  the  surplus  of  the  ^™' 

personal  property ;  that  gifk  to  be  operated  by  the  mere  effect  of  wb«r©r««due 

the  nomination  of  him  as  executor;  and  I  am  not  aware  of  any  exeeuton  on 

case  where  it  has  been  said  that  if  the  whofe  personal  estate  is  JJ^n'?^!!!"" 

given  to  J.  as  trustee,  who  is  afterwards  appointed  executor,  whole  fiind. 

he  shall  take  beneficially,  as  executor,  what  he  does  not  take  for 

the  purposes  of  the  trust,  he  being  the  legatee  of  that  personal 

property :  that  is,  there  is  no  case  in  which  the  nomination  of 

executor  operates  as  a  gift  of  the  personalty  beneficially  in  equity 

to  him,  the  will  containing  a  bequest  of  the  whole  personal  estate; 

and  there  is  no  difference  whether  that  is  a  bequest  of  the  whole 

personal  estate  to  him,  or  to  another  individual    The  ordinaiy 

case  of  lapse,  that  the  executor  will  not  take,  though  the  subject  is 

not  given  to  any  one  else,  proves  this;  that  if  these  legatees  had 

not  been  the  executors,  tlie  executors  clearly  would  not  have 

taken  the  personal  estate  given  to  these  legatees;  and  then  the 

question  is,  whether  they  shall  take  it,  as  they  are  the  executors, 

though  they  would  not  if  other  persons  were  the  executors.    The 

first  point,  therefore,  is  very  material,  upon  which  I  have  not  the 

benefit  of  the  opinion  of  the  Master  of  the  Rolls ;  and,  as  to  the 

second,  if  the  judgment  cannot  be  put  upon  any  other  ground,  I 

cannot  at  present  say,  I  am  satisfied  with  the  principle  upon 

which  it  is  decided." 

Upon  a  subsequent  day  his  Lordship  observed :  ^'  My  great 
difficulty  in  this  case  is  not  upon  the  effect  of  a  devise  and 
bequest  of  real  and  personal  estate  to  trustees  upon  trusts,  those 
trusts  expressed  not  exhausting  the  whole  interest ;  a  case  upon 
it  is  very  difficult  to  maintain ;  that,  astthey  are  afterwards  named 
executors,  they  are  to  have  what  is  not  exhausted  of  the  property 
they  take  as  trustees;  but  the  difficulty  I  feel  is,  whether  I  am  to 
construe  the  words  *^  upon  trust"  to  mean  ^  charged  and  charge- 
able," or  ^  charged  and  chargeable"  to  mean  *^  in  trust."  As  the 
Master  of  the  Rolls,  however,  seems  to  have  laid  so  much  stress 
upon  Robimon  v.  Taylor^  I  will  see  the  Registrar's  book."  And, 
finally,  his  Lordship  affirmed  the  decree,  observing,  *'  The  ques- 
tion is,  whether  upon  the  whole  will  this  is  to  be  taken  as  a  devise 
and  bequest  to  diese  executors,  with  reference  to  their  office, 
upon  trust  to  pay;  or  as  giving  them  the  absolute  property, 
subject  only  to  a  charge ;  and  {  thipl^  th^  latt^t  was  the 
intention"  (p). 

(jp)  See  Sir  WiUiam  Granft^hBexvaHon  upon  the  above  case  m  Sjutiunue 
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Agun,  in  Sau&ause  v.  Bate  (q),  the  testator,  after  giving  two 
legacies  of  1002i  each  to  John  Forbes  and  Myra  Southcuse,  to  be 
paid  over  by  them  to  certain  charitable  institutions,  and  equal 
legacies  of  stock  to  them  for  mourning,  also  bequeathed  to  them 
all  his  property,  both  real  and  personal,  *'  upon  this  espedal  trusty 
that  they  pay  regular  the  following  annuities."  And  after  giving 
several  annuities,  and  making  other  bequests,  he  proceeded  thus: 
"  I  do  hereby  appoint  John  Forbes,  my  brother-in-law,  and  Myra 
Southouse,  spinster,  my  sister,  both  late  o{  Northampton,  execaUXB 
of  this  my  last  will  and  testament,  and  their  heirs,  executors,  and 
administrators,  upon  this  especial  trust  and  confidence,  that  they 
devote  all  my  property,  both  real  and  personal,  to  payment  of  my 
just  debts,  and  all  the  legacies  and  annuities  given  by  me  in  trust 
to  them.  The  executors  cliumed  the  residue  in  equal  moieties. 
For  the  next  of  kin  it  was  contended  that  the  whole  property  being 
given  expressly  upon  trust,  though  the  trust  declared  is  confined 
to  a  particular  part,  it  was  impossible  to  separate  the  trust  fiT>m 
the  devise.  Sir  fVilUam  Grant  thought  it  was  impossible  the 
devisees  could  take  any  part  beneficially;  and  after  observing 
that  a  distinction  had  been  attempted  to  be  made,  widi  respect  to 
the  personal  property,  in  favour  of  the  executors,  on  the  ground 
of  his  opinion  in  Dawson  v.  Clark,  his  Honor  added :  **  But 
there  is  no  opening  for  the  discussion  of  such  a  question  here  as 
these  persons  arc  expressly  appointed  executors  in  trust,  and 
equal  stock  legacies  are  given  to  them:  and,  though  these  are  fiir 
mourning,  that  has  been  in  some  cases  held  sufficient  to  turn 
executors  into  trustees.  They  are,  therefore,  trustees  both  of 
real  and  personal  estate;  and  all  the  co-heiresses  are  entitled 
to  the  one,  and  the  next  oCkin  to  the  other." 

To  the  preceding  cases  that  of  WooUett  v.  Harris  (r)  may  be 
added.  There  Catherine  CoUins  bequeathed  all  her  estate  and 
effects  whatsoever  to  Robert  Harris  and  George  lAoyd,  and  the 
survivor,  his  executors,  administrators,  and  assigns,  upon  trust, 
after  several  specific  dispositions,  bb  follows :  ^^  To  my  good 
friend  Robert  Harris,  my  executor,  I  bequeath  the  sum  of  5QL, 
and  to  George  Uoyd,  my  other  executor,  I  give  and  bequeath  all 
my  plate,  linen,  china,  and  household  fiimiture  of  eveiy  descrip- 
tion whatsoever,  save  and  except  such  as  I  may  hereafter  specify 
in  a  codicil  to  this  my  will:"  and,  after  directing  her  executors  to 
retain  their  costs,  and  declaring  that  they  should  not  be  account- 


V.  BatC'i  next  stated ;  see  also  Wood 
V.  Cox,  per  M.  U.  1  Keen,  324;  S,  C, 
2  Myl,  &  Cr.  684. 


(q)  2  Vcs.  &  Bea.  396. 
(r)  5  Mad.  452. 
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able  but  for  wilful  de&ult,  and  after  payment  of  her  debts^  the  Rigbtoofnext 

testatrix  gave  the  residue  of  her  estate  to  her  executors,  upon  ^^  ^'°' 

trrui  to  pay  the  proceeds  to  her  brother,  Joseph  ColKns,  for  life;  Where  residue 
and  if  he  ahould  leave  issue,  to  them.     The  testatrix  appointed  execators  on 
Bobert  Harris  and  Qeorge  Uoyd  executors :  and  by  a  codicil  gave  f^^ 


not  ex- 


•^  "  ,  •  •'  "  hauatinff  the 

to  a  legatee  certam  specific  articles.  Joseph  CoWns  survived  the  whole  fund. 
testatrix,  and  died  without  issue.  The  question  was,  whether  the 
executors  took  the  residue  beneficially:  and  ^ir  John  Jjeach^  V.  C, 
decided  that  they  were  trustees  for  the  next  of  kin,  observing, 
'^  Taking  all  her  estate  and  effects  to  have  been,  in  the  first  place, 
^ven  to  Harris  and  Lloyd  upon  trust,  or  as  mere  trustees,  the 
construction  of  this  clause  is,  that  after  the  trustees  have  satisfied 
the  legacies,  debts,  testamentary  and  funeral  expenses,  they  are 
then  to  execute  certain  trusts  as  to  her  residuary  estate.  It  has 
turned  out  that  the  trusts  so  declared  have  not  exhausted  the 
residuary  estate ;  but  considering  that  the  true  effect  of  this  will 
is,  that  the  executors  are  to  take  the  whole  estate  and  effects 
upon  trust,  they  are  necessarily  excluded  firom  all  beneficial 
interest  in  any  part  of  it,  and  my  decree  must  he,  that  as  to  this 
residuary  estate,  they  are  trustees  for  the  next  of  kin^  {rr). 

But  where  the  executors  were  called  trustees,  with  reference  Seeus^  where 
only  to  specific  trustSy  and  the  intention  to  exclude  them  was  not  X^oa\^fm^ 
otherwise  apparent,  their  legal  right  would  prevail  against  the  tpodfio  pur- 
next  of  kin,  of  which  the  following  case  oi  Pratt  v.  Sladden  (s)  is  ^^*^ 
an  instance. 

There,  John  Cloke  devised  a  real  estate  to  EUzaheth  the  wife  of 
Thomas  Simmonds,  for  life ;  with  remainder  to  William  Sladden 
axid  his  heirs;  and  after  giving  to  fVilUam  Sladden,  his  executors, 
&c.  8002,  and  other  legacies  to  his  nephews,  bequeathed  to  the 
children  of  his  late  nephew  Hughes,  the  sum  of  2002.  and  directed 
that  the  said  William  Sladden  and  Thomas  Simmonds,  thereinafter 
named  and  appointed,  should  place  out  the  same  at  interest  for 
their  benefit,  the  interest  to  accumulate  during  minority,  and 
firom  time  to  time  to  be  made  principal  by  ''his  said  trustees;** 
and  that  ''his  said  trustees,"  should  divide  the  said  legacy 
when  the  eldest  child  should  attain  twenty-one.  After  other 
legacies,  the  testator  gave  400il  to  the  sud  fVHHam  Sladden  and 
Thomas  Shnmands  and  the  survivor,  his  executors,  &c  upon  trust 

(rr)  Sir  JoJbtXMcft,  in  the  course  Butdge,  1   Sim.  79,  87;  MviUen  t. 

of  his  judgment,  refenned  to  the  case  Bownuant  1  Coll.  197. 
of  Dawson  v.  CTorA,  and  observed         (0  14  Yes.  193 ;  see  also  Dawson 

that  that  case  did  not  goyem  the  one  v.  dark,  ubi  supra, 
before   him;    see   also   Bkodes  v. 


pOflO. 
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Kiffbti  of  Mit  to  mvedt  it  in  the  funds  in  their  names,  upon  the  trusts  therein* 

°^'"^ afker  mentioned,  for  the  benefit  of  SUzabetk,  the  daughter  of  his 

StemM^  where     ]||te  nephew  John  Cloke*  for  life;  and  he  relied  upon  his  *'8aid 

executors  trot-  . 

tees  only  for  a  tnistees"  to  apply  it  for  her  maintenance ;  and  after  her  death,  he 
JPJ^fi*  V^'  gave  the  same  to  her  children;  and  in  case  of  any  dying  in  her 
lifetime,  to  be  in  trusty  for  such  issue.  He  then  gave  to  Sladdm 
and  Stmmonckj600L  fiye  per  cents^f  in  trost  to  pay  the  interest  to 
his  niece  Mary  Fox  for  life ;  and,  after  her  death,  upon  trust,  for 
his  niece  Mary  Taylor  for  life ;  and  upon  other  trusts.  The 
testator  then  proceeded:  '^  I  do  hereby  direct,  that  all  the  above 
legacies  by  me  given,  shall  be  paid  by  my  executors,  within  six 
months  next  after  my  death,  and  charge  and  subject  my  personal 
estate  with  the  payment  of  the  same."  He  then  directed  that  his 
debts,  funeral  and  testamentary  expenses,  should  be  paid  out  of 
the  residue  of  his  personal  estate,  adding,  *^  which  I  have  not 
herein  disposed  of;  and  I  do  hereby  nominate,  constitute  and 
appoint  the  said  WUUam  Sladden  and  Thomas  Simmonds,  execu- 
tors  of  this  my  last  will  and  testament"  The  testator  then  pro- 
vided that  his  ''said  trustees  and  executors"  thereinbefore  named, 
and  the  survivor,  his  executors,  &c.  should  reimburse  and  in* 
demnify  themselves,  and  retain  their  expenses,  and  should  not 
be  answerable  for  losses  which  should  happen  to  any  of  the  add 
trust  premises,  except  from  wilful  neglect  By  a  codicil,  the 
testator  gave  the  residue  of  his  furniture,  plate,  linen  and  china, 
for  the  use  of  his  sister,  Elizabeth  SimmoncU^  for  life,  and  directed 
an  inventory  to  be  taken  by,  or  by  the  order  of  his  executors ;  and 
after  her  death,  he  gave  the  same  to  William  ShMen^  his  execu- 
tors, &c.  to  be  a  vested  interest  in  him  on  the  testator's  decease, 
subject  to  Elizabeth  Simmonds'  life  interest.  The  testator  died 
without  issue,  and  unmarried.  The  question  was,  whether  the 
executors  or  next  of  kin  were  entitled  to  the  residue  of  the 
personal  estate.  Sir  WUUam  Grant,  M.  R.  decided  in  favour  of 
the  executors.  Agdnst  this  claim  it  was  urged  on  behalf  of 
the  next  of  kin,  first,  that  the  testator  called  the  executors 
trustees ;  secondly,  that  they  were  clearly  trustees  as  to  part  of  the 
property;  and  thirdly,  that  he  gave  directions,  which  would  have 
been  altogether  unnecestory  upon  the  supposition  the  executora 
were  to  take  l)eneficially.  Upon  the  first,  his  Honor  observed, 
''  It  is  true,  that,  if  executors  are  appointed  expressly  in  trust, 
they  cannot  take  beneficially;  for  the  trust  is  co-extensive  with 
the  office  of  executor.  They  take  nothing  but  in  trust;  and  if  it 
is  not  declared,  for  whom  they  are  trustees,  the  law  ascertdns, 
that  the  trust  is  for  the  next  of  kin.     No  case  has  been  eited  to 
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shew,  what  wonld  be  the  effect  of  giving  .them  the  appellation  of  Biafatiof  next 

trustees,  where  they  are  appointed  executors  by  a  distinct  clause,  ^^"^ 

without  any  qualification  or  restriction  whatsoeven  '  But  if  the  ^'*«»»  ^^«^ 
testator  imposes  specific  trusts  upon  his  executors,  with  regard  to  tees,  only  for  a 
which  they  may  with  strict  propriety  be  called  trustees,  it  would  22^  ^^' 
be  a  very  strained  construction,  that,  because  he  does  so  call  them, 
he  must  mean  to  make  them  trustees  with  regard  to  the  whole  of 
the  property  they  take  as  executors.''    With  respect  to  the  clauses 
of  indemnity,  &c,  his  Honor  was  of  opinion,  that  the  testator's 
meaning  was  obvious ;  aud  all  general  charges  and  expenses  were 
to  be  borne  by  the  whole  estate ;  which  he  called  *'  residue ;"  but 
that  after  the  separation  of  the  trust  funds,  each  fund  should  bear 
the  charges  and  expenses  incident  to  its  management   Upon  the 
second  point,  his  Honor  continued ;   '*  It  is  said,  that  part  of 
this  property  is  undoubtedly  given  to  the  executors,  as  tnistees; 
and  one  of  the  funds  might  possibly  &I1  into  the  residue;  as  the 
object  of  that  trust  might  faiL    It  is  said,  die  executors  being 
trustees  of  that  fund,  they  shall  not  be  entitled  to  it;  and  then, 
if  there  is   anything,  which  might  possibly  become  residue, 
which  they  could  not  take,  there  can  be  no  part  of  the  residue, 
which  they  can  take*    I  know  no  authority  for  the  first  propo- 
sition; and  if  that  were  true,  the  second  would  not  flow  firom  it. 
If  the  executor,  by  being  appointed  a  trustee  of  the  whole  of 
the  personal  estate,  is  ab  initio  entirely  excluded  firom  the  residue, 
he  is  not  the  more  entided  to  anything  as  residue,  because  part 
by  lapse  or  otherwise  happens  to  become  residue.    But  if  he  is 
not  originally  excluded  from  the  residue  by  being  constituted 
trustee  of  the  whole,  what  is  to  prevent  his  taking  anything,  that 
may  ultimately  form  residue;  whether  originally  given  to  hiiA  as 
trustee  for  another,  or  given  directly  to  any  other  person  ?    If 
not  excluded,  he  stands  as  residuary  legatee  to  all  intents  and 
purposes;  taking  every  thing,  that  becomes  residue  in  any  way; 
no  matter  how  given  originally.     Supposing  the  law  to  be  other- 
wise, and  that  the  executor  cannot  take  any  specific  fund,  of 
which  he  had  been  at  first  appointed  trustee,  how  is  he  to  be 
prevented  fi'om  taking  that  part,  of  which,  by  no  disposition  or 
intendment  of  any  sort,  he  had  been  e?er  constituted  trustee. 
Upon  such  a  ground,  the  executor  never  has  been  excluded." 
With  respect  to  the  third  point,  relating  to  die  directions,  his 
Honor  thought  but  little  reliance  was  to  be  phused  upon  clauses 
in  a  will,  which  are  contended  only  to  be  unnecessary.   So  many 
unnecessary  directions  ordinarily  find  their  way  into  wills,  even 
those,  which  are  not  inartificially  drawn,  that  it  would  be  too 
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Riffhfsofnezt  iDuch  to  infer  direct  and  clear  intention  from  the  use  of  them, 

^^}^ in  any  given  case.     His  Honor  then  concluded  by  observing, 

*^  There  would  perhaps  have  been  an  argument  against  them,  if 
by  the  codicil  there  had  been  any  bequest  to  the  two,  such  as 
there  was  in  Uolfard  v.  Wood  {t).  But  that  does  not  arise  here ; 
for,  the  new  bequest  by  the  codicil  being  to  one  only,  it  was 
necessary  to  make  it,  in  order  to  take  the  joint  interest  out  of 
the  other.  On  the  whole,  not  being  able  to  discover  any  dear 
intention  in  the  testator ,  to  exclude  his  executors  from  the 
beneficial  interest  in  the  residue,  I  must  declare,  that  they  are 
entitled  to  it" 

In  Woody,  Cox  (u),  the  testatrix  devised  and  bequeathed  all 
her  real  and  personal  estate  whatsoever  to  Sir  G.  M.  Cox^  his 
heirs,  executors,  administrators  and  assigns,  for  his  and  their  own 
use  and  benefit^  trusting  and  wholly  confiding  in  his  honor,  that  he 
would  act  in  strict  conformity  with  her  wishes:  and  she  appointed 
him  and  another  person  executors.  On  the  same  day  the  testa- 
trix executed  a  testamentary  paper,  giving  several  annuities  and 
legacies ;  and,  among  others,  1002.  to  the  plaintiff,  who  was  her 
father  and  sole  next  of  kin ;  to  the  testamentary  paper  were 
annexed,  the  words  '^such  is  the  will  of  Sarah  Compton^^  in  the 
testatrix's  handwriting.  The  question  was,  whether  the  residue, 
subject  to  the  annuities  and  legacies,  was  given  beneficially  to 
Sir  G.  M,  Coxy  or,  whether  he  took  it  as  a  trustee  for  the  next  of 
kin.  Lord  Langdale^  M.  R«,  after  considerable  hesitation,  decided 
in  fiivour  of  the  latter ;  his  Lordship  forcibly  observed,  that  the 
testatrix  did  not  use  the  words,  ''for  his  own  use  and  benefit  in 
their  ordinary  sense ;  for  the  subsequent  words  shewed,  that  he 
should  not  take  the  whole  of  it  in  that  sense ;  that  very  possibly 
the  testatrix  intended  Sir  G.  M.  Cox  shoold  take  the  surplus 
after  paying  the  debts  and  legacies,  but  if  such  were  her  in* 
tention,  it  was  not  sufficiently  apparent  fit>m  the  expresraons 
used.  This  judgment  was  reversed  upon  appeal  by  Lord  Cot- 
tenhamy  C.  (f ),  who  was  of  opinion,  that  it  was  not  a  gift  upoo 
trust,  but  a  gift  subject  to  a  charge,  and  that  Sir  (7.  M.  Cox  was 
entitled  beneficially. 

In  MuOen  v.  Bowman(w)y  the  testator  gave  the  whole  of  his 
personal  estate  (excepting  some  parts  specifically  bequeathed) 
to  his  cousin  and  two  sisters,  upon  trust  to  convert  it  into 
money,  and  apply  the  proceeds  in  payment  of  his  debts»  fune- 
ral and  testamentary  expenses,  but  his  wearing  apparel  to  be 

(0  Supra,  4  Veg.  76.  (v)  2  Myl.  &  C.  684. 

(u)  1  Keen,  317.  (w)  1  Coll.  197. 
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given  away  to  whom  they  might  think  fit.     He  then  appointed  Righu  of  next 
the  same  persons  executors,  and  declared  that  they  might  reim-  <^^"°' 
burse  themselves  their  costs  and  expenses,  occasioned  by  the  due 
execution  of  the  trusts  thereby  in  them  reposed.     Sir  K.  Bruce, 
y*  C,  held  the  executors  did  not  take  the  residue  beneficially^ 
referring  to  Dawson  v«  Clarke  {x)y  and  Kinff  v.  Denison  (y> 

5.  Another  class  of  eases,  where  the  executors  have  been  5.  ffhere  in- 
excluded,  and   held   trustees  for  the   next  of  kin,   consists  of  ?*"*  ^^JEIT!!!** 

'  ^  ^  '  to  impose  on 

instances,  wherein,  although  the  executors  have  neither  been  tbe  executors « 
named  trustees,  nor  the  residue  bequeathed  to  them  upon  trust,  benefit! 
nor  legacies  given  for  their  care  and  trouble,  yet  there  are  words 
expressive  of  an  intention  that  the  executors  should  only  as-* 
sume  their  office  ministerially,  the  testator  clearly  manifesting  an 
impresfflon  upon  his  own  mind,  that  he  was  imposing  only  a 
duty,  and  not  giving  a  benefit 

Of  this,  the  case  of  Androvin  -9.' Pbilblanc  {z)  is  an  example* 
Henry  PoSblanc,  by  a  French  wilU  bequeathed  the  residue  of 
his  personal  estate,  which  he  should  have  either  in  France  or 
England,  to  his  only  and  universal  heiresses^  Susan  Poilblanc, 
his  sister  for  one-third,  and  Mary  Poilblanc  his  sister  also  for 
one-third ;  and  in  case  of  her  death  before  him,  for  her  children 
or  descendants  by  representation  in  her  room  or  place,  for  them 
to  dispose  of  freely  at  their  pleasure,  and  as  e£Pects  belonging  to 
them;  and  as  to  the  remmning  third  of  his  eflTects,  he  wiUed 
that  the  amount  should  remain  entire  in  the  hands,  power,  and 
direction  of  his  elder  sister  Susan  Poilblanc,  for  her  to  enjoy  the 
profits  and  interest  for  life ;  and  after  her  death,  the  capital  to 
be  inherited  by  the  child. or  children  of  his  b]:othcr  John  PoU- 
blanc,  that  should  be  out  of  the  kingdom  of  France,  at  the  death 
of  his  sister  Susan;  which  said  child  or  children  he  instituted 
for  his  heirs  or  heir  in  the  property  of  the  said  lemaining  thirds 
and  the  capital  wheresoever  it  was,  to  take  and  dispose  of  as 
their  own  goods.  And  lastly,  in  order  that  his  unll  might  be  toeU 
executed,  he  named  and  appointed  for  executor,  Lewis  La  Conde, 
of  London,  merchant,  his  friend ;  giving  him  in  that  quality  all 
and  as  full  power  and  authority  as  could  be  given  to  a  testa- 
mentary executor.  Susan  Poilblanc  having  died  in  the  life  of  the 
testator^  the  plaintiffs,  who  ivere  the  testator's  sisters  and  his 


(z)  Ubi  supra.  a  case  within  tlie  operation  of  tbe 

(^)  1  Yes.  &  Bea.  260;  see  also      1  Wm.  4,  c.  40. 
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next  of  kin»  filed  the  bill  to  have  so  much  as  was  devised  to 
her  distributed  among  them ;  against  which  claim  die  execator 
insisted  that  he  was  entitled  to  it  both  in  law  and  equity,  in  the 
character  of  executor.     Lord  Hardwiehe^  C,  decided  in  fisivoor 
of  the  next  of  kin ;  observing,  *^  What  we  call  executor  and 
residuary  legatee,  is  in  the  CwU  law  universal  hear;  and  these 
words,  by  that  law  would  have  entitled  the  sisters,  as  being  made 
universal  heirs  of  all  his  goods  and  chattels,  to  have  proved  the 
will,  if  no  executor  had  been  appointed,  which  is  the  strength 
of  the  case,  and  makes  a  veiy  plain  one  for  the  plaintiffi.    It  is 
certain,  where  an  executor  is  named  in  a  will,  and  nothing  more 
is  said,  he  is  at  law  entitled,  and  in  this  Court,  to  the  residue; 
but  if  a  legacy  is  given  him,  which  shows  he  should  not  take 
the  whole,  as  he  has  a  part  of  the  estate,  the  next  of  kin  of  the 
testator  shall  be  entitled  to  have  it  distributed  upon  the  foot 
of  the   Statute  of  Distributions.     It  is  the  ground   too  of  all 
the  cases,  of  excluding   the   executor,  that  he  is  only  named 
for  the  sake  of  executing  the   will,  and   to   have  the  trouble, 
and  not  the  benefit     If  an  executor  is  considered  as  a  trustee 
by  construction  and  inference,  where  a  special  or  general  \efficj 
is  given,  much  more  where  the  testator  declares  him  to  be  a 
trustee.     The  case  of  BagtoeU  v.  Dry  (z)  is  exfM'essly  in  point, 
and  therefore   brings  it  to   that  question,   whether   the   nomi" 
nating  him  executor  is  not  nominating  him  in  trust.     It  is  true, 
the  sisters  take  it  in  thirds,  but  if  he  had  done  no  more,  as 
has  named  them  universal  heirs,  they  would  have  been  entitled 
to  the  probate  of  the  will     For  the  proper  term  in  the.  Civil 
law,  as  to  goods,  is;,  hares  UstameTitariuSf  and  ^^  executors "  is  a 
barbarous  term  unknown  to  that  law;  therefore  a  person  named 
as  universal  heir,  in  a  will,  in  my  opinion,  would  have  a  rig^t 
to  go  to  the  Ecclesiastical  Court  for  the  probate.    Therefore  by 
naming  other  persons  universal  heirs,  he  has  divided  the  authority 
firom  the  interest,  quoad  the  executor.     What  is  the  meaning  of 
this?    Why,  naming  him  is  nothing  but  as  an  instrument,  and 
to  give  him  barely  the  authority  of  an  executor,  without  any 
interest,  and  the  facts  explain  it;  for,  as  the  sisters  lived  abroad, 
the  testator  found  it  necessary  to  vest  the  authority  in  somebody 
in  Enffland;  for  what  ?    Why,  merely  for  the  purpose  of  execnt* 
ing  his  will  here."    His  Lordship  declared,  that  Susan  FioUbUmc 
having  died  in  the  testator's  lifetime,  it  was  a  lapsed  legacy  as  to 
her,  and  must  be  divided  according  to  the  Statute  of  Distribih 


(z)  Suprot  p.  1704. 
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tions,  (the  executor  being  only  trustee)  per  capita;  two-thirds  Riffbtsofnext 

thereof  to  the  plaintifis,  the  two  children  of  the  testator's  sister  ^^''°- 

Mary  PoSblanc ;  and  the  remaining  third  to  the  defendant  Susan  "Where  intent 

•^  .  expressed  to 

PoilblanCy  one  of  the  children  of  John  PoUblanc,  the  testator's  impose  on  the 

'k«.#v«kA«  executors  a 

*^^^^*^^^-  .         ,  duty  and  not  a 

In  De  Mazar  v.  Pybus  (a),  the  testator  being  in  India^  benefit, 
appointed  by  will  two  persons  at  Copenhagen^  attomies  to  such 
will,  whom  with  the  house  of  Pybus^  Call  and  Grants  at  New 
Bond  Street^  London^  he  named  guardians  of  his  three  children, 
SL  Gtorgey  Cecilia^  and  Ehisa;  and  he  made  those  personsi 
and  two  others  in  Indiuy  whom  he  appointed  attomies  there, 
executors  of  his  will ;  stating  in  the  conclusion  of  it,  *^  his  situa-* 
tion  at  a  great  distance  Horn  the  European  colonies,  where  alone 
documents  of  this  sort  were  properly  prepared ;  and  in  the  most 
solemn  manner  enjoined  his  said  executors  of  that  his  unity  in  the 
fullest  sense  to  carry  every  part  of  it  into  effect/*  and  particularly 
to  treat  the  children  committed  to  their  care  with  due  lenity  and 
attention.  The  testator  died  without  disposing  of  his  residuary 
personal  estate,  which  was  claimed  beneficially  by  the  house  of 
Pybus  if  Co.y  in  the  character  of  executors ;  but  it  was  determined, 
that  the  testator's  next  of  kin,  and  not  that  house  as  executors, 
were  entitled  to  the  undisposed  residue.  Lord  Loughboraughy  C«, 
expressed  himself  to  the  following  effect:  "Those  who  have 
brought  forward  this  question  have  totally  forgot  the  last  de- 
claration of  the  testator,  stating  his  situation  at  a  great  distance 
from  the  European  colonies,  where  alone  documents  of  this  sort 
are  properly  prepared;  with  an  adjuration  to  the  executors  to 
give  effect  to  the  will  according  to  his  intention.  A  much  better 
argument  may  be  raised  for  the  other  executors  than  for  those  in 
England;  for  no  man  could  be  absurd  enough  to  make  a  part^' 
nership  executors,  in  order  to  take  the  residue.  That  they  are 
very  fit  to  conduct  the  ofBce  and  business  of  executors,  where 
money  is  to  be  collected  in  one  country  to  be  remitted  to 
another,  and  secured,  is  very  plain.  But  if  the  rule  holds,  that 
calling  a  person  executor,  ex  vi  termini^  carries  a  gift  of  the 
residue,  the  addition  that  he  is  to  be  attorney  will  not  take  away 
the  effect  of  the  other  word ;  and  in  speaking  of  the  probability, 
it  is  much  more  probable  that  the  testator  should  intend  persona 
he  knew  te  take  the  residue,  than  the  members  of  a  partnership, 
who  at  his  death  might  be  very  different  persons  from  those  at 
the  date  of  his  will.     They  are  directed  to  place  the  whole  pro- 
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perty  out  in  the  funds  for  the  security  of  the  legacies.  In  the 
state  of  ignorance,  in  which  he  was,  he  prescribes  to  them  what 
they  are  to  do;  it  is  impossible  to  raise  an  argument  upon  it** 

In  Urquhart  v.  King  (a),  the  testatrix  began  her  will  in  this 
manner ;  "  I,  Jane  Morris^  of,  &c.  intending  to  dispose  of  part  of 
my  personal  estate,  do  make  my  last  will  and  testament  respect- 
ing the  same  in  manner  following."    And,  after  giving  legacies 
to  several  persons  in  America^  continued  thus;  **  and  I  direct  the 
said  several  legacies  to  be  paid  to  the  several  persons  aforesaid, 
in  lawful  money  of  Great  Britain^  at  the  expiration  of  six  months 
next  after  my  decease,  and  to  be  remitted  them  in  full  without 
any  deduction  than  for  any  tax  or  duty  that  may  be  payable  in 
respect  of  the  same  legacies  to  government,   or  any  duty  or 
expense   that  may  be  payable  or  may  attend  the  remittance 
thereof,  or  the  giving  any  release  or  acquittance  to  my  executors 
for  the  same ;  and  to  that  intent  I  give  to  my  executors  herein* 
after  named,  such  a  sum  of  money  as  may  be  necessary  to  pay 
and  satisfy  every  tax,  du^  and  imposition,  payable  in  respect  to 
the  same  several  legacies,  and  the  expense  of  taking  and  pro- 
curing proper  releases  and  acquittances,  and  also  all  costs  and 
charges  which  they  may  incur  or  be  put  unto,  in  the  execution 
of  this  my  will:  and  I  constitute  and  appoint  the  honourable 
Rufus  Kinffy  minister  and  plenipotentiary  from  the  United  States 
of  North  America  aforesaid,  or  such  other  person,  who,  at  the 
time  of  my  death,  shall  be  minister  plenipotentiary  from  the 
States  of  America  to  this  kingdom,  and  F.  Gregory  o^  &c,  exe^ 
cutors  of  this  my  will.''  The  testatrix  having  made  no  disposition 
of  her  residuary  estate,  the  question  was,  whether  her  next  of 
kinr  or  executors  were  entitled  to  it  ?     Sir  ffilUam  Grants  M.  R., 
decided  in  &vour  of  the  next  of  kin ;  in  {he  course  of  his  judg- 
ment obs^srving ;  *^  In  this  case,  the  circumstances  much  more 
strongly  indicate  the  real  intention,  that  the  executors  should 
not  take  beneficially,  than  a  legacy  would  have  done.     First,  the 
declaration,  that  she  intends  to  dispose  of  part  of  her  personal 
estate,  and  that  it  is  for  that  purpose  only  she  makes  a  will. 
That  amounts  to  a  declaration,  that  she  does  not,  by  appointing 
an  executor,  mean  to  dispose  of  the  whole;  though  that  appoint- 
ment standing  alone,  would  legally  have  that  effect.    That  decla- 
ration of  itself  might  have  been  not  very  conclusive,  if  the  whole 
tenor  of  the  will  was  not  in  perfect  correspondence  with  it :  but 
throughout  the   testatrix  proceeds  upon  the  assumption,  that 


(a)  7  Ves.  225. 
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nothing  is  to  go  to  any  one  bat  what  she  specifically  disposes  of:  Rights  ofnezt 

for  directing  the  tax  upon  the  legacy  to  be  paid,  she  does  not  in  ^^ 

the  usnal  way  direct  the  executors  to  pay  it,  but  thinks  it  neces-  ^^^^*®"* 

sary  to  give  to  her  executory  such  a  sum  of  money  as  may  be  impose  on  the 

necessary  to  pay  all  those  chaiges  and  expenses,  and  m^kes  no  duty"iiB4  not 

farther  disposition.     There  is  no  motive  for  this  special  bequest  benefit 

to  her  executors,  except  that  she  supposed  it  necessary  to  separate 

from  the  residue  everything  which  she  meant  the  executors  to. 

have.     That  was  nugatory,  if  she  supposed  her  estate  solvent, 

and  the  executors  were  to  take  the  residue ;  for  it  would  only  be 

taking  out  of  their  own  residue.     The  appointment  of  Mr.  King^ 

not  in  his  individual  capacity,  as  a  friend,  but  in  his  character  as 

minister  from  the  American  States,  or  of  such  other  person,  who 

at  her  death  should  be  minister,  is  not  immaterial,  aiding  the 

other  circumstances.     It   is  evident,    therefore,  she  meant  to 

confer  an  office  only ;  and  the  intention  is  much  more  clear,  than 

It  would  be,  from  the  single  circumstance  of  a  trifling  legacy  to 

each ;  which,  it  is  admitted,  would  be  sufficient  to  exclude  the 

executors.     They  are,  therefore,  mere  trustees  of  the  residue  for 

the  next  of  kin." 

In  Sadler  v.  Turrier  (£),  Samuel  Turnery  who  had  for  many 
years  been  in  the  East  Indies,  in  the  capacity  of  a  captain  in  the 
East  India  Company's  service,  and  was  resident  at  CcdctUta^ 
being  about  to  return  to  England,  made  his  will,  attested  by 
three  witnesses ;  and  professing  to  dispose  of  his  **  temporal 
estate,"  he  proceeded  to  give  several  legacies,  amongst  which 
he  bequeathed  to  his  dearly  esteemed  friend,  John  White,  of 
Calcutta,  and  hb  wife,  M.  fVhite,  and  to  his  dear  and  valued 
friends,  6.  Wroughton,  of  Doncaster,  and  his  wife  D.  Wreughton, 
200L  each  for  a  mourning  ring ;  of  which  trifle,  though  of  small 
value,  he  requested  their  acceptance,  as  a  testimonial  not  only 
of  the  sense  he  entertained  of  their  attention  to  his  children,  but 
as  a  token  of  his  personal  afiection  and  rqgard  for  them.  He 
also  gave  to  G.  N,  Thompson,  his  diamond  ring;  and  after  making 
provision  for  the  support  of  his  two  natural  children,  and  for 
their  mother,  out  of  his  property  in  India,  he  gave  the  residue  of^ 
his  fortune  in  India,  as  well  as  the  sum  of  6,500iL  in  England,  in 
five  per  cent,  consolidated  annuities,  then  standing  in  the  joint 
names  of  Warren  Hastings  and  IVilUam  and  Thomas  Raikes,  in 
trust  for  him,  to  be  equally  divided  between  his  said  two  children, 
payable  at  twenty-two,  with  survivorship  between  them,  if  either 


(h)  8  Ves.  617. 
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Kightsofnext  died  under  that  age.  The  testator  then  appointed  F.  Sadler 
^^""^  (whose  wife  had  a  legacy  to  her  sole  use),  G.  N.  Thompson  and 

^^*'*Jd**"*  ^*  ^^^^fff^^»  ^^  executors  in  England^  and  requested  them  to 
impose  on  the  superintend  the  education  of  his  two  children ;  and  he  nominated 
dutra^not  a  ^^^^  White,  of  Calcutta,  and  C.  F.  Martyn,  of  Calcutta^  his  exe- 
benefit.  cutors  in  India,  with  a  direction  to  his  two  last  named  executors, 

to  remit  to  England,  through  the  Company's  treasury,  all  such 
proper^  as  he  might  be  possessed  of  at  the  time  of  his  death, 
which  property  was  wholly  vested  in  the  hands  of  John  White, 
in  the  government  securities  of  India,  except  such  a  sum  as 
should  produce  fifty  sicca  rupees  per  month,  for  the  support  ci 
the  mother  of  his  children.  The  bill  was  filed  by  the  executors^ 
to  have'  the  rights  under  the  will  ascertained,  and  for  the  neces- 
saiy  accounts  and  inquiries,  which  were  directed  by  a  decree. 
The  question  arose,  who  was  entided  to  the  residue ;  and  Sir 
William  Grant,  M.  R.,  decided  in  fiivour  of  the  next  of  kin; 
observing,  in  the  course  of  his  judgment,  ^'  I  do  not  think  the 
legacies  or  the  mode  of  giving  them,  would  determine  the  ques- 
tion between  the  executors  and  the  next  of  kin.  But  there  is 
sufficient,  with  regard  to  the  two  Indian  executors,  to  shew,  it  was 
to  be  a  mere  trust.  Can  I  hold  that  the  three  English  executors 
take,  and  the  two  Indian  executors  are  excluded  ?  It  is  evident 
firom  the  description  of  the  duty  of  the  latter,  that  they  are  meant 
merely  to  perform  that  duty.  It  amounts  to  saying,  that  is  the 
purpose,  and  the  only  purpose  for  which  they  are  appointed. 
The  instant  they  have  done  that,  they  have  discharged  the  whole 
duty  imposed  upon  them.  In  De  Mazar  v.  Pybus(c),  we  claimed 
•  for  the  bankers  the  residue ;  and  it  was  taken  for  granted,  that 
if  there  was  a  foundation  for  that  claim,  all  the  executors  in  all 
the  different  countries  must  have  been  entitled.  This  is  new : 
but  upon  the  whole,  the  Indian  executors  cannot  claim ;  and  I 
think  it  a  necessary  consequence  that  the  others  cannot ;  for  if 
one  is  a  trustee,  all  must  be  trustees." 

We  may  here  introduce  a  case  of  some  ambiguity,  (namely) 
that  of  Cranley  v.  Hale  (d) ;  there  the  testator,  after  revoking 
all  wills  and  codicils,  declared  that  to  be  his  codicil,  whereby  he 
directed  thus;  "that  the  whole  of  my  property  of  whatsoever 
sort  or  kind,  shall  pass  by  this  my  codicil^  according  to  law,  save 
and  except  the  sum  of  3,000/L  to  Grace  Isabella  Strode,''  &c- 
The  testator  excepted  other  legacies  therein  mentioned,  and  then 
added;  "I  hereby  appoint  my  brother  my  sole  executor;  and 


(c)  SuprajT^,  1717.  (d)  14  Ves.  307. 
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request  he  will  make  such  little  arrangements,  as  he  has  reason  Rifbts  of  neit 

to  think  I  should  wisL"    After  the  death  of  the  testator,  a  bill  ^^^ 

was  filed  by  the  other  next  of  kin,  claiming  a  share  in  the  residue.  Where  intent 
The  question  turned  upon  the  construction  of  the  words  before  ^]^^?^  ^ 
stated  in  the  will ;  whether  the  testator  had  in  view  the  lecal  e«®<»to"  » 

,  -  ,  ,  duty  and  not  ft 

nght  of  the  next  of  kin,  or  the  legal  right  of  the  executor.  Sir  benefit. 
WHUam  Grants  M.  R.,  remarking  upon  the  difficulty  of  construc- 
tion either  way,  was  of  opinion  that  the  construction  in  favour 
of  the  next  of  kin,  was  liable  to  fewest  difficulties ;  and  decreed 
in  their  fiivour  accordingly.  A  forcible  aigument  in  &vour  of 
the  construction  which  prevailed  was,  that,  upon  the  supposition 
of  an  intention  that  his  brother  should  have  the  whole  (except 
the  legacies),  the  testator  had  taken  a  very  circuitous  mode  of 
effectuating  the  purpose,  which  might  have  been  so  easily  ex- 
pressed, and  which  he  might  have  given  him  directly ;  and  that 
if  the  testator  had  in  contemplation  the  legal  right  of  the  exe- 
cutor, he  must  have  known  the  mere  appointment  would  have 
been  sufficient,  and  the  previous  declaration  unnecessary. 

In  Giraud  v.  Hanbury{e\i}ie  testator  appointed  the  defendant 
Havimry  and  another,  in  conjunction  with  his  (the  testator's) 
wife,  executors  and  executrix  of  his  will,  ^^  hoping  they  wiU  he  so 
ffoodj  out  of  respect  to  my  wifsy  to  accept  the  samef*  and  then  he 
proceeded  thus:  ^^As  to  what  worldly  property  it  has  pleased 
Providence  to  bestow  upon  me,  I  dispose  of  the  same  in  the 
following  manner;  viz,^  To  his  wife,  his  fiimiture,  plate,  &c.; 
to  Havimry  and  his  wife,  and  to  the  other  executor,  ten  guineas 
each  for  mourning,  and  a  ring  of  the  value  of  two  guineas.  The 
testator  then  gave  to  his  wife  the  interest,  during  her  life,  of  all  . 
sums  he  had  or  might  have  at  his  decease  in  the  Bank,  or  else- 
where: and,  after  some  other  pecuniary  legacies,  gave  to  Samson 
and  his  wife,  after  the  death  of  his  (testator's)  veidow,  the  interest 
of  l,000i^  five  per  cents,  during  their  lives;  and  after  their  deaths, 
the  principal  between  their  two  daughters,  the  plaintifls:  but  he 
made  no  disposition  of  the  residue.  Sir  Wiltiam  Grant  decided, 
that  the  executors  were  intended  to  take  the  office  only,  and 
not  the  beneficial  interest.  His  Honor  observed :  *^  The  words 
used  by  this  testator,  in  appointing  his  executors,  are  strongly 
indicative  of  an  intention  to  impose  a  burthen,  not  to  confer  a 
benefit  upon  them.  If  they  were  to  take  beneficially  after  the 
wife's  death,  they  wonld  have  had  a  sufficiently  strong  induce- 
ment to  accept  the  tnist,  and  to  manage  the  estate  to  the  best 


i 
I 


(<•)  3  Mcriv.  150. 
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Riffhtsofnext   advantage:  the  more  they  served  her  in  the  finrt  instance,  the 

^^}^ more  they  would  eventually  serve  themselves.    But  the  testator 

eTrowd*^*  seems  to  conceive,  that  he  is  appointing  them  to  an  office,  which, 
impose  on  the  but  for  their  respect  to  his  wife,  they  might  possibly  decline.  It 
duty^ltDd  not  a  '^  ^™  ^^^  motive  only,  that  he  hopes  their  acceptance."  And 
benefit.  nfter  citing  the  case  of  Lord  Nurth  v.  Purdon  (/),  his  Honor 

added,  *^  In  this  case  the  testator  declares,  in  the  clause  imme- 
diately following  the  appointment  of  his  executors,  that  he  means 
to  dispose  of  the  whole  of  his  property ;  and  then,  can  it  be 
supposed,  that  he  would  have  expressed  a  hope  that  they  would 
consent  to  accept  the  bulk  of  his  property,  and  have  the  kindness 
to  take  care  of  it  till  it  becomes  their  own  ?  The  intention  is 
plain,  to  dispose  of  the  whole.  He  does  not  fully  execute  that 
intention,  but  still  this  shows  that  he  meant  the  whole  to  be  the 
subject  of  subsequent  disposition,  and  did  Qot  conceive  that,  by 
the  appointment  of  executors,  he  had  already  disposed  of  it** 

In  lAfrd  North  v.  Purdon  (cited  ip  the  last  case),  the  expres- 
sion used  by  the  testatrix  was,  ^^that  she  heartily  requested^  the 
defendants^  ^*to  take  upon  them  the  execution  of  the  mlL"  But 
the  caae  did  not  depend  altogether  upoq  that  clause;  there 
having  been  a  bequest  over  of  the  it^sidue,  with  a  blank  for 
the  name  of  the  person  to  take  (^).  Sir  John  Strange^  after 
observing  upon  that  inchoate  clause,  adds,  that  ^^  when  the  testa- 
trix mentions  her  executors  by  name,  and  only  as  such,  in  the 
following  sentence,  she  plainly  intended  them  no  farther  favour: 
and  there  are  added  pathetic  .supplicatory  words  addressed  to 
her  executors,  to  take  on  them  the  execution  and  burthen  of  her 
will ;  which  words  she  could  not  be  supposed  to  have  used,  had 
she  intended  them  so  great  a  benefit  as  the  residue/' 

We  close  the  present  class  of  cases  with  that  of  Braddon  v. 
Farrand  (A) :  there  the  testatrix  began  her  will  thus ;  *'  I  con- 
stitute and  appoint  Robert  Farrand  my  executor,  to  see  that  my 
will  is  put  in  force."  She  then  gave  legacies  to  various  persons, 
but  made  no  disposition  of  the  residue.  Sir  John  Leachy  M.  R., 
held  the  executor  a  trustee  for  the  next  of  kin,  upon  the  ground 
that  the  testatrix,  by  the  above  words,  expressed  an  intention  to 
confer  an  office  and  not  a  beneficial  interest 

wh^^mldue        ^'  ^^^^  ^^^  residue  was  originally  and  effectually  given  away 
originally  given  from  the  exccutors,  but  the  whole  or  some  part  of  it,  by  subse- 

away,and  the 

wholeorpait — — -    - 

apics.  ^j.^  2  Ve5.  sen.  401.  152  ;  reported,  2  \qs.  sen.  495. 

(g)  Per  Sir  WiUiam  GrarU,.^  Mcr.  (A)  4  Kuss.  87. 
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• 

quent  events,  became   undisposed  of,  such  disposition  in  the  Rights  of  next 
first  instance  from  the  executors  has  been  held  a  sufficient  mani-  °_°: 
festation  of  intention  in  the  testator  to  exclude  them  from  taking  ^}^^  ^f. 

,        °  whole  residue 

any  part  of  such  residue  beneficially ;  and  they  have  accordingly  originally  given 
been  held  trustees  thereof  for  the  next  of  kin.  *^*{;  "^^^^"^ 

Thus,   in   Bennet  v.    Batchekr  (i),    Francis    Hamlin^    after  l*p«8. 
devising  his  real  estate,  gave  a'  legacy  to  a  goddaughter,  and 
then  to  Jane  Powell  all  his  household  goods,  books,  bookcase, 
linen,  wearing  apparel,  and  all  other  unbequeathed  goods  and 
chattels,  that  should  be  in  his  possession  at  the  time  of  his  death, 
except  the  legacies  he  had  given  or  should  give.     He  then  gave 
her  all  money  due  to  him,  that  she  might  discharge  the  demands 
upon  him;  and  then  bequeathed  to  other  persons  certain  articles 
of  plate  and  fiimiture,  and  some  pecuniary  legacies.     Then  came 
a  clause,  charging  the  said  Jane  Powell  with  the  payment  of  his 
debts,  legacies,  and  funeral  expenses.    He  appointed  Jane  Powell 
(a  l^atee  of  lOL  for  mourning),  and  two  other  persons  (to 
whom  no  l^acies  were  given),  joint  executors  of  his  will     Jane 
Powell  died  in  the  testator's  lifetime.     The  bill  was  filed  by  the 
personal  representative  of  John  Bennet,  the  sole  next  of  kin  of 
the  testator,  for  the  residue  against  the  surviving  executors.    The 
executors  insisted  that  the  bequests  to  Jane  Powell  were  specific, 
not  residuary ;  but  if  residuary,  there  was  nothing  to  turn  them 
into  trustees.     But  Lord,  Thurlow,  C,  decided  in  favour  of  the 
next  of  kin;   expressing  himself  to  have  no  doubt  upon  the 
question,  though,  had  it  been  recent,  he  might  have  felt  difficulty 
in  the  original  ailment ;  adding,  ^'  But  after  so  many  cases 
npon  the  subject,  and  the  law  has  been  so  well  settled,  I  am 
under  a  difficulty  to  take  any  line  of  argument,   unless  that 
which  appears  to  have  t^een  suggested  by  Sir  Joseph  Jehyll  in 
that  short  note  in  Strange  (j).     He  there  seemed  to  go  upon  a  . 
difierence  between  a  lapse,  and  what  is  not  disposed  o£     In  case 
of  construing  intention,  it  may  have  place,  but  not  otherwise ; 
for  a  lapsed  legacy  is  a  case  to  which  the  will  does  not  apply. 
At  lawy  executors  take  absolutely  any  beneficial  as  well  as  any 
nominal  interest,  where  there  is  nothing  serving  as  an  intimation 
of  an  idea,  that  the  testator  was  not  making  a  beneficial  office, 
but  merely  a  trustee.     But  when  he  has  Uiken  from  them  in  the 
same  instant  all  that  would  result  beneficially  to  them,  it  is 


(i)  1  Ves.  jun.  03;  3  liro.  C.  C.  (j) Many.  Man. 2 SIta, 905, infra, 

28,  S.  C.  p.  1 732. 
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Rwiitsof  next  difficult  to  say  he  jneant  they  should  take  any  thing  more  than 
^^'">'  a  trust  (A> 

Where  th^  The  rule  was  equally  applicable  where  part  of  the  residue  was 

originally  gtren  ongioauy  given,  Dut  the  testator  erased  (/)  the  name  of  the  legatee, 
away,  and  the    ^^^^  omits  to  substitute  another.     In  such  case,  the  next  of  kin 

whole  or  part         ,  ,  ,  ' 

lapses.  vili  be  entitled  to  that  part  undisposed  of» 

In  Leake  v.  Robinson  (m),  Sir  WUUoan  Grant  expresses  himself 
thus:  ''I  have  always  understood,  that,  with  regard  to  personal 
estate,  every  thing  which  is  ill  given  by  the  will  does  Ml  into 
the  residue;  and  it  must  be  a  very  peculiar  case  indeed,  in  which 
there  can  at  once  be  a  residuary  clause  and  a  partial  intestacy, 
unless  some  part  of  the  residue  itself  be  ill  givenJ* 

In  accordance  with  the  concluding  part  of  this  dietunty  Sir 
Thomas  Pbimer^  M.  R.,  decided  the  case  of  Shymsher  v. 
Northcote  (n).  There  Simeon  Coley  bequeathed  the  residue  of 
his  personal  estate  to  trustees,  and  directed  them,  in  events  which 
happened,  to  transfer  500^  five  per  cent.  Bank  annuities,  part  of 
such  residue,  unto  his  daughter  *^  Hannah  Northcote^  wife  of 
Thomas  Northcote,  of  Piety-street,'^  &c.  The  testator  bequeathed 
the  other  parts  of  the  residue  to  other  legatees,  and  appointed 
executors*  The  testator  had  drawn  a  pen  through  the  name 
and  description  before  given  of  his  daughter  JS.  Northcote;  and 
in  a  subsequent  codicil,  the  testator  added  these  words,  ^^  I  rased 
the  name  of  Northcote  out  of  my  will  with  my  own  hand."  The 
question  was,  who  was  entitled  to  the  5001  five  per  cent.  Bank 
annuities  ?  Sir  Thomas  Plumer  decided  in  favour  of  the 
next  of  kin;  observing,  ''The  question  is,  whether  the  rule 
applicable  to  residue  is  different  from  that  which  prevails  in  the 
case  of  eveiy  other  l^acy.  It  seems  clear  on  the  authoritiea^ 
that  a  part  of  the  residue  of  which  the  disposition  fails  will  not 
accrue  in  augmentation  of  the  remaining  parts,  as  a  residue  of 
residue ;  but,  instead  of  resuming  the  nature  of  residue,  devolves 
as  undisposed  o£  Residue  means,  all  of  which  no  effectual 
disposition  is  made  by  the  will,  other  than  the  residuary  clause ; 
but  when  the  disposition  of  the  residue  itself  fails,  to  the  extent 
to  which  it  &ils,  the  will  is  inoperative.    In  the  instance  of  a 


(A)  See  also  Dawson  t.   Clarke  alteration  of  wills  made  upon  or  after 

supra ;   18  Yes.  254,  256;    see  the  the  first  of  January^  1888 ;  see  I  Vict 

cases  cited.  Chap.  VIII.  sect.   iv.  c.  26,  s.  21. 

div.  2,  p.  485,  &c.,  and  sect  vi.  div.  (m)  2  Mer.  393. 

2,  p.  498,  and  the  cases  there  cited ;  (n)  1  Swan.  566 ;  see  also  Uopd 

also  POe  ▼.  Salter,  5  Sim.  411.  v.  Lloyd,  4  Beav.  231 ;    Gr^en  v, 

(0  With  regard   to   erasure  or  Pertwee,  5  Hare,  249. 
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residue  pyen  in  moietiesy  to  bold  that  one  moiety  lapeing  should  Rights  of  neit 

accrue  to  the  other,  would  be  to  hold,  that  a  gift  of  a  moiety  of  ^^"°' 

the  residue  shall  eventually  carry  the  whole.     Whatever  anra-  "^©'•t'** 

.  n    1  .  1.  ^°**'®  residue 

ment  applies  to  the  entirety  of  the  moiety,  applies  to  every  part  originally  given 
of  it;  the  distinction  is  mere  division:"  and  his  Honor  decided,  ^^i^pln 
that  as  to  the  5001.  the  testator  died  intestate.  lapses. 

An  apparent  exception  out  of  a  residuary  bequest  may,  how- 
ever, amount  to  no  more  than  an  ordinary  bequest  of  the  excepted 
property ;  and  so,  by  lapse  falling  into  the  residue,  pass  to  the 
residuary  legatee. 

Thus,  in  Evans  v.  Janes  (p),  the  testator  bequeathed  all  his 
personal  estate  (except  the  money  laid  out  in  stock,  mortgages, 
bonds,  notes,  and  book-debts),  to  A. ;  and  as  to  his  money  laid 
out  in  stock,  mortgages,  bonds,  notes,  and  book  debts,  he  gave  the 
same  to  B.  The  gift  to  B.  failed  by  an  event  analogous  to  lapse, 
and  Sir  K.  Bruce,  V.  C,  being  of  opinion  that  the  expression  of 
exception  meant  no  more  than  saying  that  the  testator  intended 
to  make  certain  bequests  afterwards  made  by  him,  held  that  the 
property  intended  to  be  given  to  J9.  passed  under  the  residuary 
bequest  to  A.  (p). 

It  may  also  happen  that  upon  the  intention  to  be  collected 
fit>m  the  testamentary  instruments,  the  share  of  a  residuary 
legatee,  which  is  revoked,  may  devolve  upon  the  other  residuary 
legatees,  and  not  to  the  next  of  kin,  although  the  residue  is  not 
given  to  them  as  a  class. 

In  Harris  v.  Davis  {q)y  t}\e  testator,  by  will,  made  since  the 
1  Vict.  c.  26,  bequeathed  the  residue  of  his  personal  estate  in 
equal  shares  to  Z.,  Af.,  iVl,  O.,  and  P.  In  a  subsequent  part  of 
his  will  he  bequeathed  to  H,  one-half  of  the  legacy  named  to 
each  of  the  other  legatees,  (that  is  to  say)  one-half  what  his 
brother,  i(f.,  ought  to  receive.  By  codicil  the  testator  revoked 
**  all  that  part  written  in  my  former  will,  which  leaves  a  legacy 
to  H.y  written  in  my  will  on  the  thirty-second  and  thirty-third 
lines."  Sir  K.  Bruce,  V.  C,  held  that  by  this  revocation  the  will 
was  to  be  read  as  if  the  gift  to  H.  was  not  in  it;  consequently, 
that  the  revocation  enured  to  the  benefit  of  the  other  legatees. 
His  Honor  seems  to  have  arrived  at  this  conclusion  upon  the 
intention  apparent  from  the  will  and  codicil,  and  expressly 
recognises  the  authority  of  CresweU  v.  Chesfyn  (r). 

But  we  may  here  notice   a  distinction  with  regard  to  the 

(o)  2  Coll.  (C),  516.  (q)  1  lb,  416. 

(p)  See  also  Wingfield  y.  Newton,  (r)  2  Eden,  123. 

lb.  520,  note. 
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Rights  of  next   executor*s  right  to  the  residue  undisposed  o^  between  the  lapse  of 

^1^^!^ a  portion  of  the  residue  origioallj  bequeathed,  and  the  lapse  of  a 

Where  the        specific  or  ireneral  lesacy.    It  is  admitted  that  the  cases  of  Bennet 

whole  residue        r  c»  o     j 

originally  given  V.  Botchelor,  Skymuher  v.  Nortiucotey  and  the  dictum  in  Tjeahe  ▼. 
whole  or  part     Jiobinson  (s)  clearly  establish  the  proposition,  that  the  executor, 

^*P»c»-    in  that  character^  was  not  entitled  beneficially  to  any  portion  of 

Secuti  Where  the  residue  originally  bequeathed,  but  which  lapsed  by  the  death 
nerS  legacies  of  the  legatee  in  the  testator's  lifetime,  or  by  the  disposition 
lapse,  ted  qu.     otherwise  becoming  ineffectual ;  but  that,  with  respect  to  a  specific 

or  general  legacy^  it  was  urged,  the  law  was  otherwise ;  for  (with 
the  exception  just  admitted),  the  executor  was  by  law,  as  also 
according  to  tlie  equity  of  the  Court  of  Chancery,  in  all  respects 
in  the  situation  of  the  residuary  legatee,  and,  as  such,  entided  to 
whatever  might  eventually  become  undisposed  o£  For  this  the 
case  of  Wilson  v.  Ivat  (t)  is  deemed  an  express  authority,  which 
decided  that  a  specific  legacy  lapsing  formed  part  of  the  residue, 
and  so  belonged  to  the  executrix,  who  b  incorrectly  stated  in  the 
report  to  be  residuary  legatee*  The  observations  of  Lord  TTiurlaw 
in  Bennet  v.  Batchelor^  and  of  Lord  Hardwiche  in  Jackson  v. 
KeUy  («),  have  been  also  considered  to  support  the  .distinction  in 
favour  of  the  executor.  In  addition  to  the  above.  Turner  v.  Ogdeuj 
as  cited  by  Sir  William  Grant  in  Pickering  v.  Stamford  (v),  and 
explained  by  him  in  Dawson  v.  Clark  (w),  is  a  fiuther  authority. 
The  same  learned  Judge  recognises  the  same  distinction  in  Leaks 
V.  Robinson^  in  Pratt  v.  Sladden  (or),  in  Dawson  v.  Clark  (y),  and 
in  Southouse  v.  Bate{z);  and  the  expression  of  Sir  Thomas 
Plumer  in  Skrymslier  v.  Northcote  seems  to  infer  that  the  executors 
would  take  in  all  cases  of  lapse,  except  that  of  the  residue.  In 
opposition  to  these  authorities  there  is  the  dictum  of  Lord  JSldon, 
in  Dawson  v.  Clark  (a),  upon  appeal  from  the  Rolls,  where  he 
addresses  himself  to  die  observations  of  Sir  William  Grant  in  the 
same  case  when  before  him,  and  which  we  have  before  (b)  cited. 
In  Southouse  v.  Bate^  Sir  William  Grants  adverting  to  Lord 
EldofCs  remarks  in  Dawson  v.  Clarkf  says,  ^'  I  do  not  know 
whether,  upon  the  appeal,  the  I^rd  Chancellor  meant  absolutely 
to  overrule  that  opinion ;  but  fix>m  the  note  with  which  I  have 
been  furnished,  it  is  clear  that  he  did  not  concur  in  it     Had 


(*)  Uhi  supra.  (x)  14  Ves.  198,  200. 

(0  2  Ve».  sen.  166,  and  the  de-  (y)  15  lb.  417. 

crcc  in  Belt's  Siipp.  335,  and  mfra.  (z)  2  Vcs.  &  Bea.  396. 

(u)  2  Vcs.  sen.  285.  (a)  18  Ves.  254,  255. 

(»)  3  Ves.  333.  (b)  Supra,  p.  1707,  et  acq. 
(«')  15  Ves.  417. 


Sect,  n.]         Of  residuary  personal  Estate.  1727 

I  been  aware  that  it  would  have  been  thought  liable  to  so  much  Rights  of  next 

doubt,  I  should  have  stated  more  fully  the  reasons  upon  which  I  ^^^'"' 

thought,  and  still  think,  that  the  executors,  as  such,  would  have  Where  the 

been  entitled,  even  if  it  had  been  decided  that  they  did  not  take  originally  given 

by  the  direct  bequest"  *^'?'  *"^  **»« 

rni  •  whole  or  part 

The  argument  against  the  executors  taking  a  lapsed,  specific^  or  lapeee. 
general  legacy^  is  founded  upon  the  same  principle  as  that  which   q«.  where 
has  prevailed  afi»inst  them  in  the  excepted  case  of  a  portion  specific  or  ge- 

^  ,  ~o  ^  .  V,  neral  legacies 

of  the  residue  lapsing,  namely,  upon  the  clear  inference  of  inten-  lapse, 
tion  that  the  testator  meant  it  to  go  from  them.  It  is  urged 
against  the  executor,  that  the  law  casts  the  residue  upon  him 
only  in  the  absence  of  any  intention  manifested  by  the  testator  to 
give  it  otherwise ;  that  the  executor  is  not  entitled,  according  to 
the  Return  of  Sir  WilKam  Granty  to  whatever  ultimately  becomes 
undisposed  of^  but,  as  Lord  Eldon  states  the  nile  (c),  to  what  the 
testator  does  not  mean  to  dispose  of.  If  the  latter  proposition  be 
law,  it  is  certainly  difficult  to  reconcile  the  executors  taking  a 
lapsed,  specific,  or  general  legacy,  consistently  with  the  testator^s 
intention  clearly  manifested,  that  to  the  value  of  the  specific 
chattel  or  general  legacy  so  bequeathed,  the  testator,  at  the  time 
of  making  his  will,  clearly  expressed  his  intention  to  give  the 
surplus  away  from  the  executor.  The  quantum^  if  not  the  weight 
of  the  authority,  however,  it  must  be  admitted,  is  in  favour  of  the 
executor^s  right  being  the  same  as  (hat  of  the  residuary  legatee, 
with  the  exception  above  alluded  to ;  but  until  the  point  is  again 
brought  before  the  Court,  it  must  be  considered  doubtful. 

The  question  above  discussed  is  precluded  in  wills  of  persons 
dying* after  the  Ist  September,  1830,  by  the  statute  of  1  fFm.  4, 
c.  40. 

7.  We  proceed  to  another  class  of  cases  in  favour  of  the  next  7.  where  re- 
of  kin,  namely,  those  wherein  the  residue  was  disposed  of  by  an  ^^  ^'^- 
imperfect  bequest ;  and  wherein  the  attempt  to  dispose  of  it  has  disposed  of  by 
been  considered  a  sufficient  manifestation  of  intention  to  exclude  I^JJ^melJ^* 
the  executors,  who  will  be  trustees  for  the  next  of  kin :  and  it 
is  immaterial  whether  the  bequest  be  imperfect  through  the 
testator's  leaving  a  blank  for  the  name  of  the  legatee,  or  by 
declaring  an  intention  to  dispose  of  the  residue  by  a  codicil, 
which  he  never  makes,  or  by  other  omissions  of  a  similar  descrip- 
tion, so  that  it  be  clear  the  testator's  intention  was  to  dispose  of 
the  whole  of  the  residue. 


(c)  18  Ve8.  254. 
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RMti  ofneit       J^  the  Bishop  of  Cloyne  v.  Young  {d)^  G»  Berkeley  made  the 
defendants  Yimng  and  Broom  his  whole  and  sole  executors;  and 
Where  re^ae   ^  jq  thg  personal  estate,  with  which  it  had  pleased  God  to  bless 
be  given  b^  an    him,  he  disposed  of  it  as  follows,  &c :    Among  other  l^acics,  he 
si^ImM^''^     gave  WUliam  Broom  a  mortgage  he  had  upon  Broom^s  estate, 
with  all  the  interest  due  thereon,  to  be  equadly  divided  between 
the  daughters  and  niece  of  Broom;  and  upon  their  deaths,  to 
the  sons  of  Broom.     To  Founy  he  gave  a  bond  of  20021,  owing 
to  the  testator  by  Broom.     Then  followed  this  clause :   **  Itemy 
after  all  my  just  debts  and  legacies  paid,  I  give  and  bequeath  the 
remainder  of  my  estate,  real  and  personal,  and  vi^hatever  shall  be 
due  to  me  for  half-pay,  ^c,"  without  saying  more.    The  next 
of  kin  cliumed  the  residue,  upon  the  ground  the  executors  were 
trustees  for  them;  and  Lord  Hardwichej  C,  decided  accord- 
ingly. 

His  Lordship  expressed  his  opinion,  that  the  mere  circum- 
stance of  the  executors  having  legacies  would  not,  standing  alone, 
in  that  case  be  sniBcient  to  exclude  them ;  the  legacy  to  Broom 
not  being  for  himself,  he  not  being  entitled  even  to  the  interest 
for  his  life,  and  the  legacy  to  the  other  executor  would  not 
exclude  both.  His  Lordship  was  also  of  opinion,  that  the  great 
stress  of  the  case  rested  upon  the  imperfect  residuarj'  clause,  and 
that  it  was  sufficient  to  exclude  the  executors.  His  Lordship^ 
in  the  course  of  his  judgment,  made  the  following  observations: 
**  By  the  last  clause  he  has  shewn  an  intent  by  express  words  to 
dispose  of  the  residue;  then  he  did  not  mean  they  should  take 
it  by  implication,  by  force  of  having  the  office.  But  it  is  said, 
this  being  an  imperfect  clause  does  not  operate,  and  nothing  is 
to  be  inferred  irom  thence;  and,  therefore,  the  testator  might 
mean  to  give  it  to  the  executors,  or  might  be  in  doubt  to  whom 
to  give  it,  and  not  having  cleared  up  that  doubt,  the  right  of  the 
executors  is  to  arise.  Admitting  he  intended  to  give  it  to  the 
executors,  it  follows  he  did  not  intend  they  should  take  it  as 
executors,  but  by  express  words;  and  this  being  in  doubt, 
proves  the  same  point  still,  that  it  was  not  his  intent  at  the  time 
of  making  his  will,  that  they  should  take  this  residue  by  force  of 
being  executors,  but  intended  a  farther  disposition,  which  he  has 
not  made.  Then  is  not  this  the  strongest  case  to  say,  that  it  was 
not  the  intent  that  by  being  named  executors,  they  should  have 
the  beneficial  interest:"  and  again,  **  An  heir  takes  by  the 
law,  not  by  the  intent  of  the  testator,  but  contrary  to  his  intent 


(d)  2  Ves.  sen.  91 ;  see  also  Davers  v.  DetoeSy  wpra^  p.  1679. 
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and  will;  whereas  an  executor  must  take  by  the  will,  and  there-  Rigbtsofnext 

fore  if,  at  the  making  of  the  will,  the  intent  appears  that  the  ^L'™ 

executor  should  not  take  the  beneficial  interest  in  the  surplus,  no  Whereresidae 

accident  afterward  can  give  it  him,  whereas  an  heir  has  another  be giveiibT an 

foundation  from  the  law.    This  residuary  clause  shews  an  intent  i'np^rfec'  «• 

to  dispose  of  it  in  some  other  manner,  though  imperfect,  so  that 

it  cannot  go  to  the  executor,  as  that  would  be  contrary  to  the 

intent;  and  in  that  respect,  it  is  something  like  NemU  v.  Parker , 

where  the  will  was  left  unfinished,  *  I  give  to  A.  B.,'  without 

saying  what  he  gave ;  but  it  came  in  the  place  where  the  re^- 

duary  bequest  was  to  be  expected.    It  was  said,  indeed,  there 

was  a  legacy.     I  remember  that  case,  and  think  Lord  Kinff  did 

lay  weight  on  that  argument.    But  in  the  present  case,  the  residue 

must  be  accounted  for,  and  divided  among  the  plaintifis  as  the 

next  of  kin  (ey* 

In  MordaurUv.  Hu8sey(J\  the  testatrix  appointed  the  defend- 
ant Hvssey  executor  of  her  will,  and  gave  him  a  legacy. 
Afterwards,  by  a  testamentary  paper,  which  was  proved  in  the 
Ecclesiastical  Court,  the  testatrix  directed  the  residue  of  her 
personal  estate  to  be  disposed  of,  according  to  private  instructions 
to  her  executor  Hnssey.  By  a  codicil,  she  appointed  the  defend- 
ant Denriet  to  be  one  of  her  executors,  who  claimed,  on  behalf 
of  himself  and  co-executor,  the  residue,  no  instructions  having 
been  given  by  the  testatrix  to  Hussey  with  respect  to  it  Lord 
Loughbcrough^  C,  observed,  '^This  instrument  is  proved  as  a 
testamentary  paper.  Upon  the  whole  disposition  the  testatrix  has 
made,  she  has  reserved  an  ulterior  disposition  of  the  residue. 
That  ulterior  disposition  being  either  not  made,  or  not  known  to 
be  made,  of  course  the  executors  can  claim  nothing." 

In  Oldham  v.^  CarJeton  {g\  the  testator,  aft^r  bequeathing  the 
interest  of  a  certain  sum  in  the  four  per  cents,  stock,  and  of  a  sum 
to  be  invested  in  the  same  stock,  to  his  wife  for  life,  with  a  power 
to  her  to  dispose  of  one-third  part  after  his  death,  with  his  plate, 
linen,  &c.,  as  to  the  rest,  residue  and  remainder  of  his  estate, 
aft^r  payment  of  the  said  bequest  to  his  wife,  viz.,  two-thirds  of 
the  property  he  should  die  possessed  ifi^  he  gave  the  same  as 
follows:  "  First,  to  the  children  of  WWiam  Carroll,  60/.  of  the 
four  per  cents,  consolidated  Bank  anntdties.  Also,  to  the  eldest 
of  such  children,  30/.  per  annum  for  life,  and  to  his  lawfiil  heir. 


{e)    See  Lord  EldatCfi   remarks      5A«er,Mos.  2S8,  301,  «tt/>rtt,  1705. 
upon  thb  case,  19  Ves.  650.  (g)  2  Cox,  399. 

(/)  4  Ves.  1 17  ;  see  Wheeler  v. 
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Righu  of  next  payable  out  of  the  interest,  ftc."  He  then  made  a  similar  bequest 
^  _°L__         in  favour  of  the  children  of  Thomas  Stoakes;  and  he  appointed 
Where  residue  ^jg  gaid  wife  and  John  Oldham  executors  of  his  will:  and  he 
be  given  by  an    declared  his  intention,  **  that  if  the  residue  of  his  said  property, 
l^S^'^^nt '"'     ^^^^^  payment  of  the  children  of  Thomas.  Stoakes,  was  not  suffi- 
cient to  pay  the  specified  annuities  of  30/.,  the  residue  should  be 
equally  divided,  as  above  specified."    The  residue  of  the  testator  8 
personal  estate  was  considerable   after  payment  of  debts  and 
legacies.     The  question  was,  who  were  entitled  to  it?    For  the 
next  of  kin,  and  executors  of  the  widow,  it  was  insisted,  that 
there  was  in   the  will  fully  enough  to  shew,  that  the  testator 
intended  to  give  his  executors  the  office  only,  and  not  any  bene- 
ficial interest  in  his  personal  estate,  beyond  the  legacies  expressly 
given  them ;  that  it  was  sufficient  for  this  purpose,  to  find  in  the 
will  an  intention  to  dispose  of  the  whole  of  the  personal  estate, 
whether  the  testator  carried  such  intention  into  effect  or  not; 
the  Bishop  of  Cloyne  v.  Young^  and  Wheeler  v.  Sheer  (A),  were 
cited;  and  Lord  Jhainley^  M.  R.,  decided  in  favour  of  the  widow 
and  next  of  kin.     Another  point  decided  was,  that  by  the  wcffds 
of  the  bequests  of  the  60Z.  four  per  cent  Bank  annuities  to  the 
children  of  William  Carroll  and  Thomas  Stoahes,  legacies  otprin- 
cipal  were  given,  and  not  60&  per  anntan^  though  his  Lordship's 
impression  was,  the  testator  meant  the  latter  (t). 
Secu9,  where  Jf^  however,  it  were  uncertain  whether  the  testator  did  or  did 

dispose  of  the     DOt  intend  to  dispose  of  the  residue  fi*om  the  words  used  by  him, 

it  followed  necessarily  that  such  uncertainty  would  preserve  the 
legal  rights  of  the  executors,  and  of  which  the  following  case  of 
BawUngs  v.  Jennings  (j)  is  an  instance. 

There  the  testator  bequeathed  to  his  wife,  AUce  Jennings,  an 
annuity  of  20021,  part  of  money  he  then  had  in  Bank  securi^, 
entirely  for  her  own  use  and  disposal ;  adding,  *^  together  with 
all  my  household  furniture  and  effects  of  what  nature  or  kind 
soever  that  I  may  be  possessed  of  at  the  time  of  my  decease." 
I'he  testator  gave  the  interests  of  the  other  stock  to  his  son 
M.  J,  Jennings  for  life,  and  if  he  should  die  without  issue,  then 
to  his  widow,  if  living  at  his  decease,  the  sum  of  500il,  adding, 
'^  and  the  remaining  part  to  return  to  my  family."  The  testator 
appointed  his  wife,  Charles  Danvers,  and  M.  J.  Jenningsy  exe- 
cutrix and  executors.  Danvers  renounced  One  of  the  questions 
was,  who  was  entitled  to  the  residue?     Sir  William  Grant  being 


residue  is  uq 
certain. 


(h)  Supra.  liam  Orani, 

(0  See  15  Ves.  414,  per  Sir  Wil-         (j)  13  Vea.  39,  «^p«i,  p.  280. 
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of  opinion  that  the   word  "  effects"  would  not  include  the  Righuof  next 

residue,  but  must  be  confined  to  articles  efusdem  ffeneris  with  ^^^"'- 

those  specified  in  the  precedimr  part  of  the  sentence,  decided  in  f^»  ^^^ 

«  t*   t  1-1  1.1  ...  we  intention  to 

favour  of  the  executors,  observing,  that  their  legacies  being  un-  dispose  of  tbe 
equal  they  were  not  on  that  account  excluded,  but  were  entitled  J^^^"  ""' 
in  their  legal  right  as  executors,  unless  there  was  something  in 
the  will  to  raise  a  trust  (k).  That  by  the  words  *^  remaining  part 
to  return  to  my  family,"  it  was  not  easy  to  say  what  the  testator 
meant;  but,  supposing  he  meant  next  of  kin,  it  related  only  to 
the  stock  given  to  his  son,  and  did  not  shew  any  intention  with 
reference  to  any  part  of  hb  property  except  that  specific  residue. 

8.  Where  the  residue  was  expressly  given  to  the  executor ^br  a.  Where  the 
^e,  the  gift  excluded  him  firom  taking,  in  that  character,  Any  jnteculw'for 
part  of  it  absolutely,  and  for  this  reason,  that  such  restricted  gift  lif«* 
implied  a  negative  (namely),  that  the  executor  should  not  have 
the  surplus  for  a  longer  period. 

This  rule  was  stated  by  Lord  Hardwiche,  in  Newstead  v. 
Johmtm  (/),  but  it  does  not  rest  upon  dictum  merely;  it  is  well 
established  by  the  following  cases. 

In  JosUn  V.  Brewett  (m),  the  testator  bequeathed  the  residue  of 
his  personal  estate  to  his  wife  during  her  life*  Upon  the  death 
of  the  widow,  the  next  of  kin  of  the  husband  claimed  the  residue, 
which  was  decreed  accordingly. 

So  in  GobsaU  v.  8aunden(n)y  the  testator  bequeathed  to  his 
wife  the  income  and  profits  of  all  his  real  and  personal  estate  for 
her  life,  and  appointed  her  executrix,  but  made  no  disposition  of 
the  residue  i^r  her  death;  and  upon  the  question,  who  was 
entitled  to  it,  it  was  decreed  that  the  executrix  was  a  trustee  for 
the  next  of  kin;  and  the  Court  observed,  that,  if  the  limitation 
for  life  did  not  confine  it  to  that  time,  it  was  of  no  efiect  at  all, 
and  decreed  the  residue  to  be  distributed  after  the  wife^s  death, 
namely,  one^third  to  her,  another  to  the  testator's  daughter,  and 
the  third  to  the  children  of  a  deceased  daughter. 

Again,  in  WiUis  v.  Brady  {o)y  where  the  testatrix  bequeathed 
the  residue  of  her  personal  estate  to  Francis  SaU  and  Judith  his 
wife  for  her  life :  and  after  her  death,  the  testatrix  bequeathed 
one  moiety  of  her  residue  to  three  other  persons,  and  appointed 

Qt)  See  Griffitkt  ▼.  ffamiUany  12  Turner  v.  Ogden^  cited  by  Sir  Tf  t7- 

Yes.  298.  Ham  Orant^  in  Dawion  ▼•  Clarke  IS 

(I)  2  Atk.  45,  u/ra.  Ves.  417. 

(iii)Banb.ll2.  (d)  BarD.Bep.64. 
(n)  2  £q.  Ca.  Abr.  444;  see  also 

VOU   IL  EBB 
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Riffhtsofnext  Francis  Sail  Bnd  his  wife  executors.    It  was  held,  that  the  gift 

^^"°' of  one  moiety  for  life  exdaded  them,  as  executors,  from  taking 

Where  the  re-  ^^  other  moietv,  which  was  decreed  to  belonir  to  the  testatrix's 

ndne  is  gtwea  i  • 

to  execator  for  next  of  km. 

The  same  point  was  decided  in  Dicks  ▼.  Lambert  (e),  where 
the  testator  bequeathed  various  particulars  compriring  all  his 
personal  estate  to  his  wife  for  life:  and,  after  spedfioilly  dis- 
posing of,  and  charging  with  legacies,  certain  parts  after  her 
death,  he  appointed  her  executrix ;  and  Lord  Ahanky,  M.  B., 
decided,  that  that  being  a  gift  of  part,  the  wife  (as  executrix) 
oould  not  take  the  residue  absolutely. 

9.  Where  the  9.  We  proceed  to  another  class  of  cases,  wherein  the  executors 
to  the  exeen.  have  been  excluded  in  favour  of  the  next  of  kin,  and  that  upon 
tonM tenaiiu   ^jjg  principle  of  the  preceding  cases. 

in  oommoD,  and  r         r  re 

apartUpees.  Where  the  residue  is  expressly  given  to  the  executors  as 
tenants  in  common^  and  by  the  death  of  one  or  more  of  them  the 
share  or  shares  of  the  executors  so  dying  become  lapsed,  the 
surviving  executors  will  not,  in  that  character,  be  entid^  to  such 
lapsed  shares,  but  they  will  belong  to  the  testator's  next  of  kin ; 
because  it  is  to  be  presumed  that  the  testator,  by  giving  the 
executors  his  residuary  estate  in  divided  shares,  intended  to  give 
them  those  shares,  and  no  more  (dy 

In  Man  v.  Man  («),  Sampson  Man  bequeathed  the  use  of  his 
personal  estate  to  the  defendant  and  his  wife  for  life,  if  she  so 
long  continued  his  widow;  and  after  her  death  to  A,,  B.,  C.  and 
D.,  his  brothers  and  sisters,  share  and  share  alike.  (7.  and  2X 
died  in  the  lifetime  of  the  testator.  A.  and  B*  the  surviving 
legatees  filed  their  bill  against  the  executrix,  suggesting  waste 
made  by  her  of  the  estate,  &c.  for  an  account,  and  to  have  the 
residue  secured,  &c. ;  upon  which,  the  widow  insisted,  that  the 
shares  of  C  and  2).  belonged  to  her,  as  lapsed  legacies.  Sfir 
Joseph  JekyU  is  reported  to  have  given  the  following  judgment: 
**  The  Statute  of  Distributions  only  takes  effect  when  the  testator 
omits  to  make  a  disposition  of  an  interest  vested  in  him ;  as  if  be 
devises  part  of  his  estate,  and  takes  no  notice  of  the  other  part  in 
his  wiU ;  he  dies  intestate,  quoad  that  part  not  devised,  and  then 
the  next  of  kin  claim  under  the  statute,  and  they  shall  ha^e  it : 
but,  when  an  interest  has  been  once  disposed  o^  and  the  party 
who  would  have  taken  it,  had  he  survived  the  testator,  dying  in 


(c)  4  Ves.  7S5,  ti|/ra.  p.  1704 ;  see  also  p.  485. 

id)  See  Bagwdl  v.  Dfy,  Suproy         (e)  2  Stra.  905. 
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his  lifetime,  and  the  testator  not  making  any  other  disposition  Riffhts  of  next 

of  the  share  he  would  have  had,  in  case  he  had  survived  the  ^ 

testator,  nor  any  declaration  showine  a  desicrn  of  alterinir  his  will;  Where  the  re- 

.    .       ,  .       •  /.    ,       ,  8™e  given  to 

It  IS  plain  the  testator,  as  he  knew  of  the  death  of  the  legatees,  the  executors 
did  design  (if  he  knew  anything  of  the  kw),  that  the  executrix  "i^^)*^d  a 
his  widow  should  have  the  shares  of  the  deceased  legatees.   And  part  U^pses. 
the  survivors  could  not  well  take  the  shares,  because  the  testator 
had  particularly  appointed  that  each  of  his  legatees  should  have 
a  special  share."     And  he  decreed  the  wife  should  have  the  two 
sluu*es  absolutely  to  herself;   and  the  use  and  interest  of  the 
other  half  for  her  life. 

This  case  has  been  very  shortly  reported  by  Sir  John  Strange^ 
and  seems  an  authority  for  no  other  point  than  the  non-surviving 
of  lapsed  shares.  With  respect  to  the  distinction  taken  between 
a  lapse  and  where  property  has  not  been  disposed  of;  Lord 
Thurhwy  in  Bennett  v.  Batchelor  (/),  observed,  that  the  only 
difference  that  circumstance  could  make,  was  in  construing  the 
intention.  And  how  the  executrix  could  take  the  two  lapsed 
shares  of  the  residue  absolutely,  in  consistency  with  her  express 
estate  for  life  in  the  whole,  does  not  appear;  so  that  it  is  reason- 
able to  suppose  with  the  Lord  Chancellor,  in  Kennedy  v. 
StatTisby  (g)y  in  support  of  the  decree,  that  it  was  made  upon 
circumstances  not  now  appearing. 

In  Riffe  V.  Page  (A),  the  testator  bequeathed  the  residue  of  his 
personal  estate  to  six  persons,  to  each  of  them  a  sixth  party  and 
made  them  executors.  One  of  the  executors  and  residuary 
legatees  died  in  the  life  of  the  testator.  Lord  King^  C,  decided, 
that  it  was  a  lapsed  legacy  as  to  one-sixth,  and  undisposed  of  by 
the  will;  the  residuary  legatees  being  tenants  in  common^  and 
not  joint  tenants;  and  therefore  the  legacy  should  not  survive, 
but  go  to  the  testator's  next  of  kin,  according  to  the  Statute  of 
Distribution.'^ 

Again,  in  Painter  v.  Salisbury  (t),  the  testator  gave  the  residue 
to  his  wife  and  son  equally,  and  appointed  the  wife  executrix. 
The  son  dying  before  the  testator,  his  moiety  in  the  residue 
was  decreed  to  the  testator^s  next  of  kin,  and  not  to  the  executrix ; 
and  Lord  Hardwiche  said  (A),  "  that  the  ground  of  this  decision 
was,  that   the  testator  had  declared  his  intention  to  make  a 


(/)  SuprcL,  p.  1723;  1  Ves.  jun.  (i)  Cited  in  Bennet  v.  Batchelor^ 

67.  1  Ves.  jun,  67. 

(^)iSicpra,  p.  1692;  lVeB.jun.66.  (A)  In  the  Bishop  of  Chyne  v. 

(A)  2  P.  Wms.  489.  Ymsng,  2  Vea.  sen.  91,  xupra, 

E  £  E  A 
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Rights  of  next   different  disposition  of  the  sarplus  of  his  personal  estate;  which 

^    "• different  disposition  I  understand  to  be  between  the  wife  and  son 

Where  the  re.    in  equal  shares," 

Bidue  given  to  ^ 

the  executors  So  in  Peat  V.  Chapman  (I),  the  testator  directed  by  his  will^ 
oommoa,  and  a  ^'^  ^^  residuaiy  estate  should  be  divided  between  two  persons: 
part  lapses,  or    and  Sir  John  Strange,  M.  R.,  observed ;  *<  This  must  be  under- 

as  a  class*  . 

Stood  to  be  equally  divided ;  and  by  the  death  of  one  in  the  life  of 
the  testator,  his  moiety  should  not  survive  to  the  other  devisee  of 
the  residue,  but  be  considered  undisposed  of  by  the  will,  and 
divided  among  the  testator's  next  of  kin." 

The  rule  was  the  same  where  the   residue  was  given  to 

executors  as  individuals,  and  with  words  of  severance  (m). 

Seeus,  where         But  this  reasonins  did  not  apply  when  the  shares,  which  the 

take  as  joint-     residuary  legatees  were  to  have,  were  not  distinctly  ascertained 

tenants,  or  as  a  jf^  therefore,  the  executors  took  the  residue  as  joint-tenants,  or 

in  their  representative,  and  not  in  their  individual  character  they 
took  as  a  clasSy  and  the  shares  of  those  dying  in  the  life  of  the 
testator  would  not  be  distributable  among  the  next  of  *  kin,  but 
would  belong  to  the  surviving  executors  (n).  The  same  rule 
still  applies  where  the  bequest  is  to  the  executors  in  their  re- 
presentative character  as  a  class,  notwithstanding  words  of 
severance  (o). 

In  Frewen  v.  Relfe  {p\  the  testatrix,  after  making  several 
bequests  to  the  persons  named,  among  whom  were  Mrs.  Frewen^ 
Mrs.  Berry  and  Benge,  three  of  the  executors,  declared,  that 
if  any  of  her  legatees  should  die  in  her  life  or  before  their  legacies 
became  payable,  the  same  should  go  and  descend  equally  between 
her  executrixes;  and  she  appointed  Mrs.  Frewen,  Mrs.  Berry, 
and  Mrs.  Barry  executrixes.  The  testatrix  at  different  times 
added  several  codicils,  by  one  of  which  she  revoked  the  appoint- 
ment of  Mrs.  Barry,  and  appointed  Mrs.  Lucy  Relfe,  and  W.  H. 
Benge  her  executors,  in  the  room,  place  and  stead,  with  the  same 
power,  authority  and  share  of  her  estate  as  the  said  Mrs.  Bony 
would  have  had  by  virtue  of  her  said  will,  with  the  other  ex- 
ecutors, in  every  respect  whatsoever.  By  another  codicil  the 
testatrix,  after  reciting  that  she  had  appointed  EUzabeth  Barry 
executrix,  revoked  the  appointment  and  named  Mary  Barham 
in  her  place.    By  another  codicil  she  appointed  her  fi'iend  and 

(0  1  Yes.  sen.  542.  (n)  See  also  Chap.  VUL  sect,  it., 

(m)  Page  v.  Page,  2  P.  Wm8. 489  ;  Vol.  L  p.  484. 

Owen  Y.  (hveuy  1  Atk.  494,  ra/>rrx,  (o)  Barber  t.  Barber,  ftbi  titpTa. 

p.  1369 ;  see  also  Barber  v.  Barber,  (p)  2  Bro.  C.  C.  220. 

3  Mjl.  &  C.  693. 
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cousin  Catherine  Berry  one  of  her  executrixes  in  the  room  and  Rights  of  next 

place  of  her  late  mother  Mary  Berry  deceased,  and  gave  her  the  ^"^ 

same  in  every  respect  whatsoever  as  her  mother  would  have  Wberetbere- 
had  and  received  at  her  death  by  her  said  will.  Mary  Berry  and  tbe'execrtor^^ 
Mary  Barkam  died  in  the  life  of  the  testatrix*  and  the  will  was  ^  ^^^^^ 
proved  by  the  surviving  executrixes.  The  bill  was  filed  by 
the  plaintifis  against  Lucy  Belfe  and  Benye,  Insisting  that  the 
testatrix  having  appointed  the  plaintiff  PhUaddpMa  Frewen  and 
E,  Barryy  and  M.  Berry  executrixes,  and  having  by  the.  codicil 
substituted  the  defendants  to  be  executors  in  the  place  of 
JB,  Barry y  and  C.  Berry  in  the  room  of  M.  Berry ^  it  appeared  to 
have  been  the  testatrix's  intention,  that  the  plaintiffs  Philadelpkia 
Frevoen  and  C  Berry  should  each  be  entitled  to  one-third  of  the 
residue,  and  the  defendants  to  one-third  only;  but  the  defendants 
claimed  fourth  parts  each  of  the  residue  by  their  answers.  Lucy 
Belfe  died,  having  by  her  will  appointed  M.  Grippes  sole  execu- 
trix, who  was  made  a  defendant  in  the  suit  The  questions  were, 
first,  whether  all  the  executors  were  entitled  equally,  or  the 
defendants  were  entitled  only  to  the  share  of  iF.  Barry  between 
them ?  Secondly,  whether  Lucy  RelfeB  share  survived  to  Benge, 
or  the  other  executors,  or  the  defendant  Grippes  as  her  represen- 
tative was  entitled  to  it  ?  Lord  Thurlow^  C,  said,  ^*  Is  there 
any  case  which  has  carried  tenancy  in  common  so  far  as  to  ^ve 
a  residue  to  executors  as  tenants  in  common,  and  not  in  the 
manner  in  which  they  usually  take :  and  if,  in  iact,  they  were 
joint-tenants,  could  their  having  joined  in  an  answer  that  it  was 
a  tenancy  in  common,  have  the  operation  of  a  severance?  A  note 
certainly  would  do  it,  because  the  joint-^tenancy  may  be  severed 
by  any  contract;  and  if  they  said  in  their  answer,  that  they 
agreed  so  to  do,  I  should  construe  them  to  have  done  a  sufficient 
act  to  sever.  The  first  clause  in  the  will  is  certainly  not  sufficient 
to  make  the  executors  tenants  in  common ;  I  never  knew  any 
construction  carried  so  &r.  In  giving  the  lapsed  legacies,  the 
testatrix  has  used  the  word  ^equally.'  Certainly  the  word 
^equally,'  has  been  held  to  give  a  tenancy  in  common,  but  that  is 
always  in  reference  to  the  other  parts  of  the  gift.  Th^  general 
intent  of  the  testator  will  overrule  the  word  *  equally,'  rather  than 
the  word  'equally'  shall  overrule  the  general  intent  of  the 
testator  {o).  From  the  whole  of  the  words,  I  think  she  meant 
them  all  to  be  executors,  vrith  equal  authority  and  equal  shares, 
and  that,  they  being  now  reduced  to  three,  those  three  must  take 

(ci)  Armstrmg  v.  Eldrid^e^  3  Bra  C.  C«  216,  supra^  p.  1396.. 


Where  the  re- 
sidue given  to 
the  executors 
as  joint* 
tenants. 
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Rights  of  next  in  equal  shares.     There  is  no  real  suggestion  of  any  act  done  bj 
of  kin.  jyjjg  ^^^  ^  g^^gj.  ^g  joint-tenancy." 

Again,  in  Kniffht  v.  Gould  (o),  the  testatrix  gave  the  residue 
of  her  personal  estate  unto  her  executors,  thereafter  named,  to 
enable  them  to  pay  her  debts,  legacies,  and  testamentary  charges, 
*'  and  also  to  recompense  them  for  their  trouble  equally  between 
them."  She  then  appointed  three  persons  her  executors,  one  of 
whoiQ  died  in  her  lifetime,  and  the  question  was,  whether  the 
share  bequeathed  to  him  passed  to  the  two  surviving  executors 
or  lapsed  for  the  benefit  of  the  next  of  kin.  Lord  Broughcan^  C, 
on  appeal  confirming  the  decision  of  Sir  L.  Shadwelly  V.  C, 
decided  that  the  executors  took  as  a  class  and  cohsequently  that 
the  survivors  were  entitled  to  the  whole. 

In  Griffiths  v.  HandUon  (/?),  all  the  executors  died  except  two, 
Hoare  and  Griffiths;  Hoare  alone  proved,  and  died:  after  his 
death  Griffiths  proved:  he  was  declared  entitled,  as  surviving 
executor  to  all  the  testator's  personal  estate,  not  reduced  into 
possession  and  divided  before  the  death  of  Hoare, 

Again,  in  White  v.  Williams  (;),  the  testator  gave  unequal 
legacies  to  his  executors  Mary  Moxon  (his  wife),  X  W.  Wild  and 
Joseph  Faulty  but  made  no  disposition  of  his  residue ;  leaving  the 
conclusion  of  his  will  imperfect  by  a  blank,  between  the  writing 
and  the  signature.  Two  of  the  executors  died.  A  fund  standing 
in  the  name  of  the  testator  was  claimed  by  the  surviving  exe- 
cutor, as  belonging  to  him  in  that  character  beneficially.  Sir 
WSUam  Grant,  M.  R.,  distinguished  the  principal  case  from 
KneweU  v.  Gardiner  (r),  and  was  of  opinion,  that  to  exclude  the 
executors  from  their  legal  right,  he  must  be  satisfied  that  the 
blank  was  left  for  the  purpose  of  introducing  a  residuary  clause, 
which  he  thought  would  be  a  strong  inference  to  draw  from  the 
circumstance  of  a  blank  between  the  writing  and  the  signature ; 
and  which  was  not  enough  to  exclude  the  executor.  And  his 
Honor  decided,  that  the  fund  must  be  considered  as  part  of  the 
estate  unadministered,  not  reduced  into  the  possession  of  any 
of  the  executors ;  and  consequently,  that  it  survived  to  the 
surviving  executor. 


10.  Where  one       10.  Wc  may  here  remind  the  reader,  that  where  one  executor 

executor  trus- 
tee, all  so.  


(o)  2  Myl.  &  K.  295. 

{p)  12  Ves.  298,  infra.  See  also 
BaMvoyn  v.  Johnson^  3  Bro.  C.  C. 
455. 


(q)  3  Yes.  &  Bea.  72,  also  Coop. 


58. 


(r)  Gilb.  184,  supra* 
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is  considered  a  trustee  for  the  next  of  kin,  all  are  so;  as  will  Riffhtsofueit 

appear  by  the  cases  referred  to  in  the  note  («).  °^"°* 

Where  the  executors  are   trustees  by  the  express   words  of  wiwreoneex- 

*'  ^    ^  editor  tnisteey 

the  will,  or  by  the  construction  of  the  Court  of  Chancery,  an  all  m. 
estate  pour  autre  vie  originally  granted  to  a  man,  his  executors  NotwithftandT 
and  administrators,  and  which  is  not  disposed  of  specifically  by  ^*^u/^' 
the  will,  devolves  upon  the  executors  as  special  occupants,  not  estate  poicr 
in  their  own  right  beneficially,  but  as  trustees  for  those  who  are  "J^'take  m 
entitled  to  the  general  residue  of  the  testator^s  personal  estate;  special oceu< 
that  is,  if  the  residue  be  disposed  of,  for  the  r^siduaiy  legatee ;  ^^ 
but  if  not,  then  for  the  testator's  next  of  kin.  , 

This  point  was  doubtful  previously  to  the  decision  of  the  well 
known  case  of  Bipley  v.  Waterworth  {t).  The  statute  of  14  Geo*  2, 
c,  20,  8.  9,  provides  only  for  the  distribution  of  estates  pour  autre 
vie,  in  case  there  was  no  special  occupant;  so  that  where  there 
was  a  special  occupant,  as  in  the  case  of  a  grant  pour  autre  vie  to 
a  man,  his  executors,  &c.  a  doubt  arose,  who  was  entitled  after 
debts  paid;  whether,  in  &ct,  the  executor  would  not,  as  such 
special  occupant,  take  it  for  his  own  benefit  But  that  point  is 
now  settled  by  the  case  alluded  to,  and  to  which  we  refer  the 
reader,  who  will  find  Lord  JEldorCs  learned  and  elaborate  judg- 
ment well  deserving  his  careful  perusal. 

.  For  the  rights  of  the  testator's  next  of  kin  to  the  net  surplus 
arising  from  the  sale  of  real  estate,  the  reader  is  referred  to 
Chap.  IX.  sect  3. 

1 1.  Where  there  are  no  next  of  kin.  n.  Where  no 

In  closing  the  present  section,  we  observe,  that  when  in  a  will 
not  afiected  by  the  I  fFm.  4t,  c.  40,  there  are  executors  appointed, 
and  they  are  not  excluded  firom  taking  beneficially  by  any  of  the 
rules  before  discussed,  and  there  are  rufnext  of1d%  the  executor's 
right  will  prevail  against  the  Crown  (u).  But  where  there  are  no 
executors  appointed,  oi  being  such,  they  are  excluded  expressly, 
or  by  construction  of  the  Court  of  Chancery,  or  by  the  operation 
of  the  above  statute,  and  there  are  no  next  of  kin,  the  Crown 
will  be  entitled  to  the  surplus  of  the  personal  estate  undisposed  of; 
and  if  there  are  executors  appointed,  they  will  be  trustees  for  the 


(s)  White  V.  EvoM,  4  Ves.  21,  v.  ITamtAK  12  Ves.  808,  m/ra. 
wpra,  p.  1701 ;  De  Mazar  ▼.  PyhuMj         (t)  7  Ves.  425,  444,  446,  461. 
lb.  644,  mpra,  p.   1717;  Sadler  t.         (u)  J7ttMf22  v.  CZmref,  2  Coll.  (C), 

TWncr,  8  Ves.  617,  n^^nei ;  Oriffithi  648. 
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Riehtsorneit  Crown  (v).     Bat  the  Crown  is  only  entitled  to  such  part  of  the 

^^"°' testator's  property  as  was  personal  estate  at  the  time  of  the  death, 

Where  BO  next  although  the  will^  directs  the  sale  and  conversion  of  the  real 
estate  into  personalty,  for  there  is  no  equity  in  the  Crown  to  call 
for  conversion  of  the  land  in  order  that  it  may  take  the  proceeds. 
This  principle  was  recognised  by  Lord  Lougboraugh  in  Walker  v. 
Denne  (w\  and  by  Lord  Brougham,  C«,  in  Hencham  v.  AtJkfme) 
Creneral  {x\  and  acted  upon  by  Sir  L.  ShadtpeU,  V.  C«,  in  the 
recent  case  of  Taylor  v.  Haygarth  (y). 

In  the  last  case  the  testatrix  gave  the  residue  of  her  real  and 
personal  estate  to  A.  B.  and  C,  their  heirs,  executors,  &c.,  in 
trust,  to  sell  immediately  after  death,  and  to  stand  possessed  of 
the  produce  in  trust  for  such  persons  as  she  should  direct  by 
codicil:  the  testatrix  never  made  a  codicil,  and  did  not  leave  any 
next  of  kin.  After  her  death  the  executors  sold  the  real  estate; 
and  Sir  JL  Shadtoell,  V.  C,  held  they  were  entitled  to  the  pro- 
ceeds for  their  own  benefit;  but  that  the  Crown  was  entitled  to 
such  part  of  the  testatrix's  property  as  consisted  of  personal  estate 
at  her  death,  on  the  latter  point  his  Honor  relied  upon  Mtddktmt 
V.  Spicer;  on  the  former  he  cited  the  opinions  of  Lord  Laugh' 
borough  and  Lord  Brougham  in  the  cases  above  referred  to, 
that  there  was  no  equity  in  the  Crown  to  call  for  a  conversion  of 
the  real  estate  that  it  might  take  the  proceeds.  That  the  Crown 
had  no  equity  to  claim  on  the  ground  of  escheat,  his  Honor  relied 
upon  Burgess  v.  fVheate  (yy). 

Sect.  III.  Rights  of  the  executors  to  the  residue  of  the 
testator's  personal  estate  undisposed  of. 

Rifrhtsofcx-  We  before  (;?)  observed,  that  the  executor,  previously  to  the 
late  act  of  1  fFm.  4,  c.  40,  was  the  testator's  residuary  legatee 
appointed  by  law;  and,  as  such,  entitled  to  all  the  personal  pro- 
perty (except  lapsed  interests  as  before  (a)  noticed)  which  the 


ecutors. 


(v)  Middkton  v.  Spicer^  I   Bvo.  wife,  and  went  to  her  hiuband  as 

C.  C.  201 ;  see  Hawkins  v.  Hawkins^  her  personal  representative. 
7  Sim.  173,  a  case  of  a  settlement,  (tr)  2  Ves.  jun.  185. 

and  the  distinction  there  made  by  (z)  3  Myl.  &  K.  485. 

Sir  Z.  ShadweU,  V.  C.    That  the  (y)  14  Sim.  8. 

Crown  has  no  right  to  the  funds  of         (^)  1  Eden.  177. 
a  married  woman  as  against  her  hiis-  (2)  Vol.  I.  Chap.  VIII.  sect.  ti. 

band,  she  dying  without  any  next  of  p.  498,    and    Chap.  I}C.  sect.    m. 

kin.    liis  Honor  observed  in  that  p.  525. 
case  that  the  fund  resulted  to  t|ic  (a)  SuprOyj).  17^5. 
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testator  had  not  meant  otherwise  to  dispose  of;  and  we  have  Bights  of  ez- 
shown  in  the  preceding  section  that,  notwithstanding  their  kffol  ^^^^^ 
tide,  they  would  in  equity  be  deemed  troste^  for  the  testator's 
next  of  kin,  in  all  cases  where  the  intention  of  the  testator  was 
apparent  that  they  should  not  take  beneficially,  by  virtue  of  the 
appointment  to  that  office.  The  subject  of  the  present  section 
will  be  the  consideration  of  those  classes  of  cases  wherein  the 
legal  right  prevailed ;  the  inference  of  intention  to  exclude  them 
not  having  been  deemed  su£Bciently  manifest 

The  rule  was  clearly  established,  that  the  executor  should 
have  the  residue,  unless  there  was  a  strong  and  violent  presump- 
tion to  the  contrary;  that  a  legacy  afforded  the  presumption, 
was  equally  well  settled ;  but  it  was  not  so  strong  to  take  away 
his  legal  right,  as  to  deprive  him  of  the  opportunity  of  proving, 
by  parol  evidence,  that  the  testator  did  intend  he  should 
have  it  (b) ;  unless  the  legacy  to  the  executor  was  given  to  him 
for  his  care  and  trtmbky  or  he  was  otherwise  unequivocally  named 
a  trustee :  for,  in  such  cases,  parol  evidence  was  inadmissible. 
Of  the  admissibility  of  such  evidence  we  shall  treat  in  a  subse- 
quent section  (c) ;  and  in  the  present,  as  in  the  preceding,  confine 
our  attention  to  cases  of  construction  of  intention  from  the  will 
itself,  irrespective  of  any  parol  evidence. 

It  is  scarcely  necessary  to  remind  the  reader  that  the  several 
classes  of  cases  discussed  or  referred  to  in  this  and  the  following 
section  (iv.),  are  now  only  applicable  to  wills  of  persons  dying 
before  the  1st  of  Septembery  1830,  the  act  of  1  VTnu  4,  c  40, 
having  enacted  that  the  executor  of  persons  dying  after  that  time 
shall  not  by  virtue  of  his  office,  be  entitled  to  the  residue,  but 
shall  in  all  cases  be  a  trustee  for  the  next  of  kin  (if  any),  unless 
it  shall  appear  by  the  will  or  codicil  that  the  testator  intended  he 
should  take  it  beneficially.  This  act  consequently  abolishes  the 
rule  before  discussed  in  favour  of  the  executor ;  consequently 
parol  evidence  in  such  cases  is  not  admissible  to  show  the  tes- 
tator's intention'  that  the  executors  were  to  take  beneficially  (d). 

1.  Where  there  was  only  oene  executor,  and  no  legacy  given,  and  '•  Where  only 
the  intention  was  not  otherwise  apparent  on  the  face  of  the  will,  of  and  no  legacy, 
course  his  legal  right  would  prevail.     So,  where  there  were  two  or  JJ  ^^*"^  "^ 
more  executors,  if  tlie  legacies  given  to  them,  whether  specific  or  unequal  ieg». 
general,  were  not  ofe^al  amqunt,  they  would  not  be  barred  of  their  Si«i?^*° 


(6)  2  Vcs.  jun.  471.    14  lb.  318.  (c)  Sect.  4. 

19  lb.  646.  {d)  Love  ▼.  Gaze,  8  Bcav.  472. 
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legal  rights ;  since  aa  inference  arises,  from  the  difference  in  Talue, 
that  the  testator  only  intended  to  prefer  some  of  the  executors,  to 
the  others ;  and  not  to  exclude  them  of  any  bene6ts  to  which  thej 
were  legally  entitled^  in  their  character  of  executors;  for  upon  a 
deficiency  of  assets,  such  unequal  bequests  may  have  a  veiy 
pointed  and  singular  effect. 

The  following  cases  are  instances,  wherein  legacies  are  given 
to  all  the  executors,  and  uneqtud  in  value. 

Thus  in  BKnkham  v.  Feast  (e),  the  testator  gave  two  persons 
particular  specific  legacies,  severally  to  each  by  name,  and  in  the 
last  clause  made  them  joint  executors,  saying  nothing  of  the 
residue.  The  executors  were  in&nts.  The  next  of  kin  filed 
their  bill,  claiming  the  residue ;  but  Lord  Har^wicke  dismissed 
their  bill,  being  of  opinion,  that  the  unequal  legacies  did  not 
exclude  the  executors  firom  the  benefit  of  the  surplus  of  the 
testator's  personal  estate,  for  two  reasons ;  observing^  ^'  First,  he 
might  give  these  legacies  for  the  sake  of  die  inequality  of  division 
of  his  personal  estate  among  these  executors;  which  is  plain;  for 
if  it  rested  on  the  force  of  making  them  executors,  it  would  be 
equally  divided  among  them ;  to  prevent  which,  he  takes  out  so 
much  by  way  of  particular  legacies,  giving  such  a  mortgage  to 
one,  and  such  a  "mortgage  to  another,  the  value  of  which  is 
unequaL  But  secondly,  another  reason  might  be  given,  for  the 
sake  of  their  having  this  by  way  of  distinct  interests  to  themselves 
in  severalty,  not  liable  to  survivorship  by  death  of  one.  Conse- 
qnendy,  no  implication  can  arise  firom  hence,  that  by  giving 
these  particular  legacies,  he  meant  to  make  them  trustees;  and 
this,  strengthened  by  both  being  infimts,  who  cannot  be  intended 
to  be  executors  in  trust  for  strangers." 

In  Bawker  v.  Hunter  (/),  Frances  Bayley^  being  possessed  of  a 
considerable  personal  estate,  made  her  will,  containing  {inter  aSa) 
the  following  words :  ^^  As  to  that  temporal  estate,  wherewith  it 
has  pleased  God  to  bless  me,  I  give  and  dispose  thereof  in  manner 
following."  She  then  gave  T.  F.  Hunter^  one  of  the  defendants^ 
200il ;  and,  after  many  legacies  to  a  variety  of  persons,  among 
whom  were  some,  but  not  all  of  the  plainti£b,  the  next  of  kin,  she 
gave  to  the  Rev.  F.  JEatanf  the  other  defendant,  50L ;  and  after 
some  charitable  legacies,  she  appointed  71  F,  Hunter  and 
F.  Eatony  executors,  but  made  no  disposition  of  the  residoe. 
The  executors  having  proved  the  will,  the  plaintifis  filed  the  bill 


(e)  2  Yes.  sen.  27,  29.  See  BelC^  Supplement  to  this 
(/)  Bro.  C.  C.  328. 
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for  an  account  of  the  residue  of  the  testatrix^s  estate;  praying,  Righuofex- 
that,  as  the  executors  had  legacies,  it  might  be  distributed.     The  ^^^'^ 


executors  admitted  assets  more  than  suflScient  to  pay  debts,  &c.;  Where  only «» 
but  insisted  that  they  had  a  li^t  to  the  residuary  estate,  there  no  legtoy,  or 
being  nothing  inconsistent  with  such  right  in  tlie  will,  or  indicative  JanomBarf 
of  a  contrary  intention,  the  legacies  not  being  given  to  them  as  uneqiul  lega- 
executors,  but  by  their  proper  names,  and  there  being  a  great  ^'^m?^^ 
inequality  between  them;  by  which  the  testatrix  shewed,  she 
meant  to  dispose  of  the  whole,  and  not  to  die  intestate  as  to  any 
part  of  her  personal  property.     Lord  Thurlow^  C,  dismissed  the 
bill,  in  the  course  of  his  judgment,  observing,  **  Is  the  gift  of 
unequal  legacies  purely  thq  gift  of  part,  in  the  same  manner  that 
they  are  appointed  executors ;  and  is  it  impossible  to  assi^  any 
other  purpose  for  such  a  gift,  than  that  of  barring  the  residue..  If 
the  gift  of  the  legacy  is  qualified,  it  is  sufficient  to  prevent  its 
barring  the  residue,  1>r  it  may  be  given  for  a  different  purpose. 
The  gift  of  unequal  legacies  may  have  a  different  ground  from 
the  gift  of  the  whole:  it  may,  in  many  events,  be  different;  for 
instance,  if  lOOil  be  given  to  one,  and  50L  to  the  other,  it  may  be 
different,  in  case  of  deficiency,  from  giving  one  50il,  the  other 
nothing.     The  implication  is,  that  he  must  have  had  a  different 
intent,  and  that  must  rebut  the  equity.    Lord  Thurlouf^  decree 
was  affirmed  upon  appeal  to  the  Lords  Commissioners. 

In  OKver  v.  Frewen^g)^  a  bill  was  filed  by  the  next  of  kin 
against  the  defendants,  the  executors,  and  other  parties,  for  an 
account  of  the  residue,  &c  The  question  was,  whether  the 
executors,  some  of  whom  had  unequal  legacies,  and  others  none, 
or  the  next  of  kin,  should  take  the  residue.  There  was  a  clause 
in  the  will,  directing,  that  in  case  any  legatees  should  die  in  the 
lifetime  of  the  testator,  their  legacies  should  go  to  the  executors. 
Lawson  v.  Lawson^  and  other  cases  cited  in  the  last  case  (A),  were 
recognised  in  the  present,  and  after  a  short  ailment,  the  Chan- 
cellor dismissed  the  bill;  being  of  opinion,  that  the  plaintiff  had 
no  right  to  a  share  of  the  residue,  but  that  the  same  belonged  to 
the  executors. 

The  reader  will  notice,  in  consulting  the  above  authorities,  a  Ko  distinction 
distinction  has   been   attempted   between   general  and  specific  b^weenspe- 

*  *^   ^  *     ^      cific  ■nd  ffene* 

bequests  to  executors,  as  to  the  effect  of  excluding  them  from  the  nl  legacies  to 
residue,  viz.,  that  admitting  the  former  to  be  a  bar,  yet  the  latter  ®*®^^'» 
will  not  be  so,  upon  the  principle  of  an  intention  in  the  testator 

(g)  1  Bro.  C.  C.  590.    See  Brasbridge  v.  Woodroffe^  infra. 
(K)  Bowkerv.  Hunter, 
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Rights  of  ez-    to  distribate  specific  parts  of  his  estate  among  his  execaton  in 
^*^*°^  difierent  proportions,  and  not  with  a  view  to  ezchide  them  fiom 

the  residue.  But  this  difieience,  if  ever  established  by  any  distinct 
authority,  has  since  been  oyemiled  by  modem  decisions.  The 
case  of  BBnkham  ▼•  FeastwaB  decided  in  fkyour  of  the  ezecutora, 
not  because  the  legacies  were  specific,  but  unequal. 

In  SouAeaty.  fFatsan,  Lord  Hardwicke  denied  the  distinction ; 
as  also  did  BuUer^  J.,  in  Naurse  v.  Finch  (t ).  In  Bowher  v.  Hmniarj 
Lord  Laughboroughy  upon  the  appeal,  considered  the  distinction 
as  exploded ;  and  the  several  cases  of  Bandallv.  Boohey^  Martin  t. 
MebaWf  and  IMfordy.  Wood(J)^  are  additional  authorities  against 
the  prevalence  of  any  such  distinction. 

2.  So  where  2.  So,  where  there  are  several  executors,  if  legacies  be  given 

some,  and  none  to  one  or  more  of  them,  and  no  legacies  to  the  rest,  the  legacies 
Mecutore.*^'^       so  given  will  neither  exclude  the  executors  receiving  them  from 

participating  in  the  undisposed  residue  with  their  co-executors, 
nor  convert  the  executors  into  trustees  for  the  next  of  kin. 

Thus  in  Johnson  v.  2tr»/(A),  a  legacy  of  \2l  in  money,  and 
the  use  of  plate,  were  ^ven  to  one  executor,  and  nothing  to  the 
other ;  and  Lord  Talbot  held,  that  there  was  no  reason  why  the 
surplus  should  be  distributed  among  the  next  of  kin,  but  that  it 
should  go  to  the  executors. 

Again,  in  Cokswarth  v.  BrangtDinit)^  J,  S.  having  a  debt  of 
5021  owing  to  him  fi'om  the  defendant,  by  will,  forgave  him  the 
debt,  and  gave  him  60L  more,  and  some  household  goods,  to  the 
value  of  100/.,  so  that  in  all  he  gave  him  about  200/.,  and  made 
him  and  the  pl^^tiiF  executors.  J.  S.  made  no  disposition  of 
the  surplus  of  his  personal  estate,  which  was  considerable.  The 
plaintiff  filed  the  bill  against  the  other  executor,  for  an  account  of 
the  personal  estate,  and  that  he  might  have  the  surplus  to  himself 
upon  the  pretence  that  the  testator,  having  given  the  other 
executor  the  above  specific  legacies,  intended  him  no  more ;  and, 
therefore,  that  the  whole  surplus  belonged  to  the  plaintiff.  F<Mr 
the  defendant  it  was  insisted,  that  the  plaintiff  was  a  mere 
stranger,  and  the  defendant  a  near  relation  of  the  testator;  that 
he  gave  him  these  legacies  only,  that  he  might  in  all  events  be 
sure  of  something ;  that  he  took  these  legacies  in  another  capacity 


(0  1  Ves.  jun.  344.  .     (I)  Pre.  Ch.  823.    Sec  aUo  the 

(j)  CTiJKi/jra,  p.  1603,1094. 1689.  Biahop  of  C%ii«  ▼.    Yaia^,  tmpra, 

(A)  Cited  by  Sir  John  Strange,  in  p.  1782. 
WiUon  V.  Ivaij  supra. 
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than  executor ;  and,  therefore,  they  could  not  exclude  him  of  his  Rigiitsof  ei- 
share  of  the  surplus,  which  the  law  cast  upon  him  as  executor,  g^'^^"* 
The  Lord  Keeper  was  clearly  of  this  opinion,  and  decreed,  that  Legacies  to 
the  executors  should  come  in  equally  for  their  share  of  the  sur-  to  the  other 
plus  of  the  personal  estate,  notwithstanding  the  specific  l^acies  os^o^ntora. 
given  to  one  executor. 

Again,  in  Buffer  v.  Bradford  {fn)^  the  testator  directed  the 
residue  of  his  real  and  personal  estate  to  be  valued ;  and  gave  the 
use  of  the  whole  to  his  sister  Mary  Bradford^  during  her  widow- 
hood; and  upon  her  death  or  marriage,  the  whole  to  be  divided 
in  eight  parts,  and  distributed  among  certain  legatees.  The 
testator  then  added,  '*  1  leave  also  to  John  Buffer  and  his  wife,  my 
nephew  and  niece,  and  to  their  children,  for  mourning,  40/1 ;  and 
I  appoint  my  sister  Mary  Bradford  and  John  Buffer  executors." 
The  bill  was  filed  to  have  the  personal  estate  of  the  testator 
secured.  Lord  Hctrdwicke,  C,  as  to  the  point,  whether  a  legacy 
given  to  one  of  the  executors  for  mourning  for  himself,  his 
wife  and  children,  should  exclude  him  from  the  residue,  said,  *^  I 
should  think  it  very  hard  to  do  it,  even  supposing  him  sole 
executor;  but  as  there  are  two  in  this  will,  and  a  legacy  to  one, 
both  shall  take  the  surplus  equally;  and  the  executor,  notwith- 
standing his  legacy  of  40L  for  mourning  for  himself,  his  wife  and 
children,  is  not  excluded"  (n). 

In  Wilson  v.  Ibatt  (o),  the  testator  made  his  wife  and  the 
defendant  executors  of  his  will,  and  gave  her  several  specific 
legacies,  and  made  her  partial,  but  not  general,  residuary  lega- 
tee (p) :  he  also  gave  to  the  wife  of  the  defendant,  the  other 
executor,  a  real  estate  in  fee.  The  testator's  wife  died  in  his 
lifetime,  and  the  defendant,  as  surviving  executor,  claimed  what- 
ever residue  there  might  be,  as  having  no  legacy.  The  plaintifis 
were  the  next  of  kin.  Sir  John  Strange,  M.  R.,  decided  accord- 
ingly in  fevour  of  the  executor,  observing,  ^  that  the  devise  of  the 
real  estate  to  his  wife,  which  (entitled  him  to  the  receipt  of  the 
rents  in  her  right,  and  also  to  be  tenant  by  the  curtesy,  if  he  had 
a  child  by  her,  did  not  affect  the  case. 

Sir  John  Strange,  in  the  last  case,  expressed  his  opinion  that 
the  specific  things  given  to  the  wife  lapsed  into  the  remdue;  and» 
as  forming  part  of  it,  went,  of  course,  to  the  executor,  who  stood 
in  the  testator's  place. 


(m)  2  Atk.  220.  (o)  2  Yes.  166.    See  Bawlings  v. 

(n)  See  also  per  Sir  John  Strange^      Jennings^  supra,  p.  1730. 
in  the  case  next  itatcd,  2  Yes.  166.  (p)  Belfa  Supplement,  335. 
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Riglits  of  at-         Again,  in  Griffiths  v.  HamUicn  {q)y  the  testator,  a  rcsiclent  in 
^^*°^  Indioy  gave  several  legacies,  and,  among  others,  directed  his 

^Tand^none  ©^©c^tors,  whom  he  shouId  thereafter  nominate,  to  deposit  a  sum 
to  the  other  of  monej  at  interest  on  Indian  security,  and  pay  the  interest  to 
execaton.  |^^  housekeeper  fiyr  life ;  and  after  her  death,  to  pay  the  principal 
to  the  testatorV  reputed  son,  Thomoi  UaUfax ;  and  appcnnt 
Richard  Mmdnum  and  Joseph  Jefferson  trustees  and  guardians  of 
his  reputed  son;  adding,  ^  I  do  give  and  bequeath  to  Joseph 
Jefferson  and  Richard  Maidman  the  sum  of  1,000  doUars,  to 
be  divided  equally,  being  a  small  testimony  of  my  regard.** 
The  testator  then  appointed  Palmer^  Jefferson^  Griffiths^  Maid- 
man,  Share,  and  Drummond  executors.  Hoare  and  Maidman 
proved  the  will  in  India.  All  the  other  ezecutora,  except  Hoart 
and  Griffiths^  died.  Hoare  having  returned  to  England^  alone 
proved  the  will  in  Englandy  and  died ;  after  whose  death  GriffiAs 
proved  the  wilL  Griffiths  claimed  the  residue  as  surviving 
executor.  Lord  Eldon,  C,  said  there  was  no  doubt  that 
Griffiths,  having  probate,  must  be  taken  to  be  executor,  and  that 
there  had  been  no  severance  of  the  joint-tenancy  among  the 
executors,  and  he  decided  in  favour  of  the  surviving  executor. 
£Bs  Lordship  observed,  that  all  the  authorities  agreed,  that  where 
the  legacies  to  executors  were  unequal^  they  were  not  trustees; 
but  the  effect  was  a  preference  pro  tanto  to  one ;  and  that  the 
present  case  fell  within  that  range ;  that  here  there  certainly  was 
inequality ;  legacies  to  two  and  nothing  to  the  other  fimr.  His 
Lordship,  in  conclusion,  added,  *^  When  these  persons  are  in- 
tended to  be  trustees,  they  are  called  trustees.  The  l^acies 
to  them  are  not  given  in  the  character  of  executors,  and  have  no 
relation  to  that  character,  but  are  given  to  them  before  he  names 
them  as  executors,  or  intimates  his  intention  to  do  so.  The 
strongest  circumstance  is,  that  he  gives  these  two  legacies  before 
he  mentions  the  appointment  of  executors.  If  the  legacies  to 
these  two  executors  were  given  for  care  and  trouble,  the  con- 
clusion would  have  been,  that  he  intended  them  to  be  the  acting 
executors:  and,  being  made  trustees,  the  consequence  would 
follow  that  all  must  be  trustees.  But,  as  it  is  expressed,  this  is  a 
case  in  which  the  residue  is  to  be  taken  by  the  executors;  and 
there  is  no  one  to  contest  it  with  them  for  the  reasons  I  have 


given.*' 


In  addition  to  the  preceding  cases,  the  reader  is  referred  to 
Pratt  V.  Sladden  (r),  stated  in  a  former  page. 

(q)  12  Yes.  298.  also  Langham  ▼.  Sand/ard,  19  Yes. 

(r)  14  Yes.  193,  sf^mt,  p.  171 1 .  See      648.  Per  Lord  Eldon. 
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la  Dawson  y.  IThame  (s),  the  testator  gave  the  interest  of  Rights  of  ex* 
2,A00L  navy,  five  per  cents,  to  his  sisters,  Elizabeth  and  Fanny^  tcxixan. 


for  their  lives,  and  the  life  of  the  survivor;  and  after  other  Legacies  to 
l^;acies  to  other  sisters^  his  will  concluded  thufs:  ^'I  wish  my  to  other  ex- 
servant,  Mary  Burton,  and  Thomas  Dawson,  to  be  my  two  «<^tors. 
executors.  I  wish  my  servant,  Mary  Burton,  to  live  with  my 
ttsters,  Elizabeth  and  Fanny,  and  to  provide  for  them  as  she  did 
in  my  lifetime,  Mary  Burton  receiving  the  interest  of  the  money 
which  I  leave  to  Elizabeth  and  Fanny,  and  laying  it  out  to  the 
best  advantage  for  them."  On  the  other  side,  there  was  a  testa- 
mentary writing,  in  the  form  of  a  letter,  to  Dawson,  signed  by 
the  testator  in  these  words  :  ''  Dear  Dawson,  I  have  in  my  will 
left  you  and  Mary  Burton  my  two  executors.  What  you  used  to 
pay  me  half-yearly,  you  will  now  pay  to  Mary  Burton,  as  wages, 
lor  looking  after  my  two  poor  sisters,  Elizabeth  and  Fanny, 
When  Mary  Burton  is  too  old  for  service,  you  must  get  Kitty 
Toms,  or  some  other  steady  good  sort  of  a  person,  to  look  after 
them.  When  Mary  Burton,  and  Elizabeth  and  Fanny  are  dead, 
let  my  sister,  Martha  have  it  alL"  Dawson  admitted  he  was 
indebted  to  the  testator  SOOL,  for  which  he  paid  him  interest 
half-yearly.  The  question  was,  whether  the  executors  took  the 
residue  beneficially,  including  the  revereion  of  the  2,40(ML  navy 
five  per  cents.,  and  this  turned  upon  the  pomt  whether  the 
legacy  given  to  Mary  Burton  was  given  her  for  care  and  trouble 
as  executrix;  and,  if  so,  one  executor  being  a  tmstee,  both  were 
so.  *  Lord  Lyndhurst,  C,  was  of  opinion  that  the  interest  of 
Dawson  s  debt,  given  as  wages  for  Mary  Burton^s  attendance  upon 
the  testator's  sisters,  was  not  given  to  her  for  care  and  trouble  as 
executrix,  and  consequently  that  she  and  Dawson  were  entitled 
beneficially.  His  Lordship  also  observed,  that  after  the  death 
€lf  Elizabeth  and  Fanny,  Mary  Burton,  if  she  survived,  would  be 
entitled  to  the  interest  of  the  SOOL  during  her  life ;  for  it  was  not 
till  after  the  death  of  Mary  Burton,  and  the  testator*8  sisters, 
Elizabeth  and  Fanny,  tUat  this  sum  of  300JL  was  to  go  over  to 
Martha  Pierce. 

3.  Upon  the  same  principle,  viz.,  the  want  of  inconcnstency  3.  where  the 
between  the  legacy  and  taking  the  residue,  it  has  been  deter-  g^^L^«**v 
mined  that  if  the  legacy  given  to  the  executor  operate  by  way  of  waj  of  ezcep. 
exception  out  of  another  bequest  to  a  third  person,  such  a  gift  ^11  ^^OTlegicy. 
not  prevent  the  executor  firgm  taking  the  residue. 

— r  I    II      ■       ■  I —^      -  I  ■  _  J I  _     _ , ■III!  ^m f~^"^^^^"^^^^ 

(0  3  Rum.  285. 
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Right!  of  ex.         Thus  in  Griffith  v.  Rogers  {t)y  the  defendant's  husband  be- 

*^^"'  qoeathed  his  library  of  books  to  A,  (except  ten  books,  such  as 

gac*  to^  M-  ^^®  ^^®  should  choose,  as  plays,  romances,  sermons,  but  not  law 

ecutor  is  by       books),  and  made  her  executrix.     The  question  was,  whether  the 

tion  out^or^    l^acy  to  the  wife  should  exclude  her  fix)m  the  residue ;  and  it 

another  legacy,  ^as  determined  in  the  n^;atiye,  the  Lord  Keeper  observing,  that 

it  was  no  devise  of  the  ten  books  to  her,  but  only  an  exception  of 

ten  out  of  the  devise  to  ^.,  and  that  the  exccntrix  was  the  proper 

person  to  choose  which  should  be  excepted ;  besides,  that  it  could 

not  be  thought  the  testator  intended  to  bar  his  wife  of  the  benefit 

of  the  executorship,  by  so  inconsiderable  a  bequest 

So  in  J<me8  v.  fFestcomb  («),  the  testator,  being  possessed  of 
a  long  term  for  years,  bequeathed  it  to  his  wife  for  life,  remaiftder 
to  the  child  with  which  she  was  then  enceinte  ;  but  if  such  child 
died  before  twenty-one,  then  he  gave  one*third  part  of  the  term 
to  his  wife,  and  the  other  two-thirds  to  other  persons,  and 
appointed  his  veife  executrix.  The  wife  happened  not  to  be 
enceinte^  and  the  bill  was  filed  by  the  testator's  next  of  kin  for  an 
account  and  distribution  of  the  residue.  The  question  was, 
whether,  as  the  term  was  part  of  the  personal  estate,  and  ex- 
t  pressly  bequeathed  to  the  wife  for  life,  with  such  other  contingent 

interest  upon  the  death  before  twenty-one  of  the  child  supposed 
m  ventre  matrisy  she  was  not  excluded  firom  the  residue,  idiidi 
belonged  to  her  as  executrix;  so  thlit  such  residue  should  go  in  a 
course  of  administration,  and  be  distributed  among  the  plaintifls 
as  next  of  kin  ?  But  the  Court  dismissed  the  bill,  and  decreed 
the  residue  to  the  executrix. 

In  Hoshins  v.  Hoskins  (v),  the  testator  bequeathed  the  n^  of 
household  goods  to  his  wife  during  widowhood,  and  made  her 
executrix  during  widowhood,  and  if  she  should  die  or  many, 
he  appointed  his  son  and  heir  executor.  He  also  bequeathed 
some  ctuiosities  and  rarities  to  remain  as  heir  looms  in  his 
family ;  and  the  question  was,  if  the  widow,  who  had  this  legacy 
of  the  use  of  the  household  goods  durante  viduitate,  was  entitled 
to  the  undisposed  residue,  or  it  should  be  distributed  according 
to  the  statute?  The  Lord  Keeper  was  of  opinion,  that  she 
should  have  the  surplus,  she  having  a  limited  executorship  iHiIy, 
and  said,  though  the  Court  had  distributed  the  surplus,  when  the 
executor  had  a  legacy,  upon  a  supposed  intention  of  the  testator, 
that  he  intended  him  no  more;  yet,  in  the  present  case,  it  could 
not  be  intended  so  as  to  exclude  the  heir,  when  his  executorship 

(0  Pre.  Ch.  231.  (tc)  lb.  316.  («)  lb.  S63. 
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should  take  place ;  for,  as  to  the  heir-looms,  they  appear  to  be  Rights  of  ex. 
given  with  another  intent,  and  not  to  exclnde  him  fix)m  the  sur-  «<^^<>"' 


plus,  neither  should  the  wife  be  excluded.  l^m  the  1e- 

In  the  Duchess  Dowager  of  Beaufort  v.  The  Duke  of  Beau-  eeutorbbj 
fort  (t);  the  then  late  Duke  of  Beaufort  by  his  will,  in  1699,  made  ^^  out'rf^ 
the  following  bequest:  '^  I  bequeath  the  use  of  my  silver  plate  another  legacy. 
for  the  service  of  my  table,  that  is  to  say,  of  all  my  silver  dishes, 
trencher  plates,  with  my  great  silver  cistern,  with  the  silver 
sconces,  to  my  dear  wife,  during  the  term  of  her  natural  life ; 
and  after  her  decease,  I  do  hereby  bequeath  all  the  said  silver 
plate  to  my  grandson,  Henry  Somerset,  commonly  called  Marquis 
of  Worcester.  I  do  likewise  give  unto  my  grandson,  one 
diamond  jewel,  which  I  usually  wear  in  my  hat  upon  St.  Georgia 
feast,  with  all  my  Georges,  Parliamentary  robes,  and  my  robes  of 
the  order,  to  be  laid 'up  and  preserved,  and  delivered  to  him,  at 
such  time  as  my  wife  shall  judge  convenient;"  and  he  ap- 
pointed his  wife  sole  executrix.  Upon  the  same  day  he  made  a 
codicil  to  his  will,  and  gave  his  wife  a  rent-charge  of  500£ 
a  year,  out  of  his  ^houses  called  Beaufort  Buildings,  but  made 
no  disposition  of  the  residue  of  his  personal  estate,  either  by  the 
will  or  codicil.  The  testator  died  soon  afterwards,  possessed  of 
personal  estate,  of  the  value  of  50,0002.,  which  the  Duchess 
considered  as  her  own,  and  expended  large  sums  of  money  in 
the  endowment  of  several  charities,  and  in  other  acts  of  piety 
and  munificence,  which  she  knew  were  agreeable  to  the  testa- 
tor^s  intentions,  and  which  he  would  have  done  himself^  if  he 
had  Uved  longer.  No  interruption  was  given  to  the  Duchess  in 
the  enjoyment  of  tjiis  personaJ  estate  by  any  of  the  family,  for 
about  nine  years  after  the  testator's  death;  but  at  length,  in 
1709,  the  respondents  filed  a  bill  in  Chancery  against  her,  for 
an  account  and  distribution  of  the  surplus  of  the  testator's  per- 
sonal estate,  as  in  the  case  of  an  intestacy.  In  February,  1709, 
the  cause  was  heard  before  Lord  Chancellor  Cowper,  when  he 
declared,  that  the  testator  ought  to  be  considered  as  having  died 
intestate,  as  to  the  undisposed  residue  of  his  personal .  estate, 
which  ought  to  be  distributed  according  to  the  statute  (u). 

The  Duchess  having  appealed  from  this  decree,  it  was  con- 
tended, on  her  behalf,  that  by  the  known  rule  of  law,  the  right 
to  all  the  testator's  personal  estate,  not  otherwise  disposed  of, 
belonged  to  the  executor,  so  that  the  appellant  had  most  un- 
doubtedly the  law  in  her  fevour.     That  the  devise  of  the  use  of 

■ — — — — — -1 

(0  1  Bro.  Pari.  Ca.  806.  («)  1  P.  Wms.  114. 
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iliglits<yrez-     the  plate  to  the  appellant  for  life^  which  was  the  only  legacy 
*^^"'  given  her  by  the  will,  with  a  devise  over  at  the  same  time  to  the 

^^«*  *^  ^   respondent,  the  Duke,  who  had  thereby  the  absolute  properqr, 
•outer  bl^       was  not  such  a  legacy  to  the  appellant  as  could  be  constmed 
tion  ou"r^    ^^  exclude  her  fix)m  the  benefit  of  the  surplus  of  the  testatoi^s 
anotbcr  \t^u^.  personal  estate,  it  being  only  in  the  nature  of  an  ezceptioo, 
or  saving  of  the  use  of  the  plate  to  the  appellant,  for  her  life^ 
out  of  the  bequest  of  the  plate  itself  to  the  then  Duke,  and 
which  was  perfectly  consistent  with  her  having  the  surplus  of 
the  estate  as  executrix.     That  by  this  bequest,  the  general  pro* 
perty  of  the  plate  was  in  the  then  Duke,  the  appellant  having 
Ho  more  than  the  bare  liberty  of  using  it,  so  long  as  she  lived; 
and  Courts  of  Equity  had  never  gone  so  fiu:  as  to  deprive  an 
executor  of  the  surplus  of  the  personal  estate,  where  only  the 
use  of  a  particular  thing,  and  for  a  particular  time,  was  ^ven 
to  the  executor,  and  where  the  property  of  that  vexy  thing  was 
given  over  to  another.     That  it  could  not  be  ima^ned  that  the 
testator,  who  had  entirely  trusted  the  Duchess  with  the  mani^ 
ment  of  all  his  affiurs  for  many  years  before  his  death,  and  who 
often  acknowledged,  as  was  proved  in  the  cause,  that  by  her 
great  care  and  conduct,  his  real  and  personal  estates  were  veiy 
much  increased,  would  have  left  her  nothing  out  of  his  perBonal 
estate  by  way  of  legacy,  either  as  a  mark  of  his  esteem,  or  for 
her  own  convenience,  besides  the  use  of  his  table  plate,  if  he 
had  not  intended  that  she  should   have  the  benefit  of  all  his 
personal  estate,  after  payment  of  his  debts  and  legacies.     It  was 
admitted  at  the  hearing  of  the  cause,  that  if  the  testator  had 
devised  the  plate  to  the  then  present  Duke^  after  the  appeUant's 
death,  without  any  express  devise  of  the  use  of  it  to  her  in  the 
meantime;  or,  if  he  had  devised  the  plate  to  the  Duke,  reserv- 
ing the  use  of  it  to  the  appellant  for  life ;  in  either  of  these  casesi 
the  appellant  would  not  have  been  barred  of  the  surplus  of  the 
estate  by  any  implication ;  and  yet  the  words  of  the  will  plainly 
meant  the  same  thing,  and  varied  only  from  the  cases  so  put  in 
the  position  of  the  words,  but  not  in  the  mind  or  intent  of 
the  testator.     That  the  intent  of  a  will,  upon  the  whole  frame  of 
it,  and  not  any  particular  words  by  themselves,  much  less  the 
mere  position  of  those  words,  ought  chiefly  to  be  regarded,  aod 
the  naming  the  appellant  first  in  the  bequest  before  any  other, 
might  be  out  of  respect  to  the  dignity  of  her  person.     That  it 
was  proved  in  the  cause,  that  the  testator  fiiUy  intended  that 
the  appellant  should  have  the  surplus  of  the  personal  estate  to 
her  own  use ;  and  this  proof,  as  it  agreed  with  the  rules  of  Uiw 
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to  preserve  the  legal  title  to  the  executrix,  and  which  of  common  Rights  of  ex- 
right  she  had,  so  it  should  prevent,  and  ought  to  rebut  the  ^^"^Q"- 


construction  of  a  Court  of  Equity,  which  would  create  a  resulting  wbere  thele- 
trust,  and  make  the  executrix  a  mere  trustee  for  the  next  of  kin ;  ecutor  is  by 
and  that  the  case  of  Foster  v.  Munt  (x\  upon  which  the  decree  !^*y  of  excep- 

.  „  \  J^     r  tion  out  of 

was  founded,  was  manifestly  different  from  this  case  in  various  another  legacy, 
particulars,  for  in  that  case  the  executors  were  strangers,  and  had  ' 
no  relation  to  the  testator;  the  legacies  given  to  them  were  a 
beneficial   bequest  in  money,  for  their  care  and  pains  in  the 
execution  of  the  will ;  that  it  did  not  appear  that  the  testator  had 
any  previous  obligation  to  them  in  his  lifetime,  nor  was  there  any 
proof  that  he  intended  the  surplus  for  them.     It  was  insisted  for 
the  respondents,  that  the  appellant  by  having  a  specific  legacy   - 
under  the  testator's  will,  was  excluded  from  the  residue  as  ex- 
ecutrix, and  therefore  that  the  decree  was  proper;  but  the  Lords 
adjudged  that  the  decree  should  be  reversed. 

In  Newstead  v.  Johnston  (y),  the  testatrix  bequeathed  several 
legacies  to  her  children,  and  directed  1,000/.  to  be  taken  out  of 
her  partnership  stock  in  trade,  and  settled  in  strict  settlement 
upon  her  son ;  the  residue  of  her  partnership  stock  she  gave  to  a 
trustee,  with  very  particular  directions  as  to  the  management,  . 
in  trust  for  the  separate  use  of  her  daughter  J?.  Johnston^  who 
was  a  married  woman,  and  appointed  E.  Johnston  executrix, 
making  no  disposition  of  her  residuary  estate.  The  question 
was,  whether  the  executrix  was  barred  of  the  residue  by  the 
provision  in  the  will  ?  Lord  Hardwiche  was  of  opinion,  the  pre- 
sent case  fell  directly  within  the  reasoning  of  Griffith  and  others^ 
and  the  Duchess  of  Beaufort  in  the  House  of  Lords  (ar),  observ- 
ing, **  Giving  a  share  in  the  partnership  stock  to  S.  in  trust  for 
the  wife,  is  consistent  with  intending  her  the  residue ;  for  had  it 
not  been  done  in  this  manner  it  must  have  sunk  in  the  residue, 
and  the  husband  by  this  mean  would  have  been  entitled  to  it; 
consequently,  I  can  never  say  an  implication  arises  from  hence, . 
that  the  testator  has  excluded  the  executrix  from  the  benefit  of 
the  surplus,  for  implications  must  flow  from  natural  and  neces- 
sary consequences.  This  was  not  a  legacy,  but  an  exception 
out  of  the  legacy  she  had  given  of  the  partnership  stock  to 
the  son." 


(x)  I  Yem.  473,  supra^  p.  1686.         v.YFotMm,  3  Atk.  226,  suprOy  p.  1687. 
(y)  2  Atk.  45.    See  also  Lord  (z)  Supra, 

HardwiMn  observations  in  Southcot 
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Rights  oTex-  It  is  apprehended,  that  if  the  legacies  bequeathed  to  the  ex- 

^"*^"*  ecutors  are  originally  given  out  of  freehold  estates,  and  are  only 

Where  the  le-  payable  out  of  that  fund,  such  legacies  will  not  convert  the 

ecutorUby    '  executors  into  trustees  of  the  residuary  personal  estate;  for  in 

way  of  excep.  those  instances  it  cannot  be  contended  that  the  lecracies  are  in- 

ti«n  out  of  ,  .  .  1 

another  legacy.  Consistent  with  the  legal  right  of  the  executors  in  the  undisposed 
Where  legadw  personalty  (a). 

are^^hrenoat  of  '^^  reader  is  here  referred  to  the  preceding  section  for  other 
freehold  estate,  classes  of  cases,  wherein  the  executor  is  not  excluded,  and  which 
exJuded  Ihnn  formed  exceptions  to  the  subjects  there  discussed,  but  which  may 
forpluf.  hei^  again  be  enumerated,  as  forming,  in  point  of  carangemad^ 

part  of  the  present  section ;  they  are  the  following : 

4.  Where  the  legacy  to  the  executor  is  a  reversionary  cantht- 
gent  interest^  but  which  is  not  free  from  doubt.  See  section  IL 
division  1,  §  E.  (i). 

5.  Where  the  executors  are  only  named  trustees  for  a  speei/le 
purpose^     Sect  IL  div.  4.  (c). 

6.  Where  the  intention  to  dispose  of  the  residue  is  ambiguous. 
Sect  IL  div.  7  (i> 

7.  Where  the  residue  is  bequeathed  to  executors  as  joint" 
tenants,  or  as  a  class,  and  the  share  of  9ne  or  more  of  them  lapsing^ 
survives  to  the  rest.     Sect.  IL  div.  9  («). 

We  close  the  discussion  comprised  in  the  present  and  pre- 
ceding sections  with  the  following  appropriate  observation  of 
Sir  William  Grant,  in  Fratt  v.  Sladden  (/) :  "So  long  as  the 
doctrine  of  the  Court,  with  regard  to  the  right  of  executors  to 
the  residue  of  personal  estate  not  expressly  disposed  of,  shall 
stand  upon  its  present  footing,  it  is'  impossible  to  lay  down  any 
rules  to  prevent  the  frequent  recurrence  of  this  .question ;  for  as 
it  is  always  open  to  the  next  of  kin  to  show  intention  from  the 
particular  wording  of  the  will,  adverse  to  the  efPect  of  the  legal 
appointnjent  of  executor,  the  circumstances  from  which  it  may 
be  endeavoured  to  deduce  that  intention  may  be  infinitely  vaned 
Some  Judges  have  been  disposed  to  give  way  to  a  very  slight 
indication  of  intention  against  the  executors;  and  almost  to  put 
them  upon  proof  of  an  intention  in  their  favour.     The  modern 


(a)  See  3  Scho.  &  Lefroy,  542.  (d)  lb.  p.  1780. 

(ft)  Supra^  p.  1700.  \e)  lb.  p.  1784. 

(c)  lb.  p.  1711.  (/)  14  Ves.  197. 
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doctrine,  howeyer,  is,  that  the  executor  shall  take  beneficially.  Rights  of  ex. 

unless  there  is  a  strong  and  violent  presumption  that  he  shall  ^'*^^"*     

not  so  take;  for  Lord  T^urlaw  used  too  strong  an  expression,  where  the  1©- 

i_t         .1.  ,  .        ..11./.  w/v  fir*cy  to  the  ex- 

wnen  he  said,  it  must  be  an  irresistible  inference  {g).  ecutor  is  by 

way  of  exoep- 
n  .     •    •  .  •  1       tioii,otttof 

Sect.  IV.  Of  the  admissibility  of  parol  evidence  by  the  another  legacy, 
executors  and  next  of  kin,  with  reference  to  their 
claims  to  the  undisposed  of  residue. 

Notwithstanding  the  Court  of  Chancery  is  jealous  of  the  Oftheadmis- 
admission  of  parol  evidence  affecting  written  instruments,  it  "^^^^^^e.  ^ 
permitted  its  adoption  in  several  cases  in  connection  with  the  * 
subject  of  the  two  preceding  sections.  On  the  one  hand,  where 
a  legacy  was  given  to  the  executors,  or  there  were  other  expres- 
sions in  the  will,  which  afforded  an  inference  or  a  presumption 
in  &vor  of  the  next  of  kin,  the  ei^ecutors  were  allowed  to  pro- 
duce parol  evidence  to  rebut  the  presumption  so  raised  against 
their  legal  right;  unless,  indeed,  the  will  contained  express 
declarations  that  the  executor  w^as  to  be  a  trustee  {h) ;  as  where 
the  legacy  was  given  for  their  care  and  trouble  (t),  or  where  the 
intention  otherwise  appeared  clearly  and  conclusively  upon  the 
face  of  the  will,  that  the  executor  was  meant  to  be  a  trustee :  for 
in  such  case,  the  admission  of  parol  evidence  would  be  to  con- 
tradict the  wilL  On  the  other  hand,  the  next  of  kin  were 
likewise  allowed  to  produce  evidence,  to  encounter  that  of  the 
trustees  in  support  of  the  presumed  trust  in  their  favour.  But 
where  there  was  no  legacy  to  the  executor,  or  other  expressions 
to  raise  the  presumption  in  favor  of  the  next  of  kin,  and  it  was 
clear,  according  to  the  construction  of  the  Court  of  Equity,  that, 
upon  the  face  of  the  wiU,  the  legacy  was  given  so  as  not  to  be 
inconsistent  with  the  executor  taking  the  beneficial  interest  in 
the  residue,  parol  evidence  by  the  next  of  kin  was  not  admitted, 
to  show  that  the  executor  should  not  take  the  residue  (k). 

But  now  by  the  1  Wm.  4,  c.  40,  the  executors  of  •wills  of  per- 
sons dying  upon  or  after  the  1st  of  September,  1830,  shall  not 
take  by  virtue  of  their  office  the  residue  beneficially,  but  shall,  in 
all  cases,  be  trustees  for  the  next  of  kin,  if  any,  unless  it  shall 
appear  by  the  will  or  codicil  that  the  testator  intended  they  should 

(g)  CleimeU  v.  LewtkwaUe,  2  Yea.  (i)  White  v.  Evans,  4  Yes.  21, 

Jan.  471.  supra,  p.  1701 ;  7  Bing.  628. 

(h)  5  Mad.  59.    OUu&ng  v.  F<^;>,  (k)  See  19  Vea.  643, 646. 
ii^ra. 
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ortbeadmis-    take  beneficially:  and  parol  evidence  is  not  admiflsible  to  ihow 
t^ll^.  P^^  the  testator  intended  the  trustees  should  take  beneficiallj  (A> 

The  law  for  admitting  evidence  in  the  above  instances  "waa^ 

previously  to  the  above  statute,  unquestionaUy  settled  by  the 
rases,  which  will  be  adduced;  yet  successive  learned  men  have 
regretted  that  the  rule  was  ever  so  established.  In  BUnkham  v. 
Fecut  {I),  Lord  Hardwiche  expressed  a  doubt  as  to  the  propriety 
of  admitting  such  evidence,  though  that  doubt  seems  to  have 
been  removed  previously  to  his  decision  in  Lake  ▼.  Lahe(wL)i 
and  BuUeTy  J.,  in  Nourse  v.  Finch  (ti),  though  he  admitted  the 
rule,  lamented  that  it  was  so  settled,  and  was  of  opinion  that  it 
became  established  gradually,  upon  a  misconception  of  the  earlier 
cases. 
1.  Adduced  by  1.  The  following  cases  are  principally  instances  wherein  the 
evidence  has  been  adduced  by  the  executors  in  support  of  their 
legal  right.  The  cases  in  theb  present  section  will  be  stated  modi 
at  length,  with  a  view  to  illustrate  the  nature  of  the  evidenee 
which  has  been  adduced. 

In  the  case  of  Lady  GranviU  v.  The  Duchess  of  Beaufort  {o), 
stated  above  under  the  title  of  the  Duchess  Dowager  of  Beaufort 
V.  The  Duke  of  Beaufort^  a  question  arose,  whether  parol  evidence 
should  be  admitted  to  prove  that  the  testator  intended  to  give  the 
surplus  to  the  executrix,  and  that  he  gave  such  instructions  to  the 
person  who  drew  the  will,  and  was  since  dead :  and  the  Court 
was  of  opinion,  upon  argument,  that  the  proofs  should  be  read,  to 
rebut  an  implication  or  rule  in  equity,  that  the  surplus  should  be 
taken  fi*om  the  executors,  and  distributed. 

Again,  in  Batchelor  v.  tferk  (jf)y  fF.  Allen  bequeathed  several 
legacies  to  his  relations,  and  amongst  the  rest  to  his  sister,  the 
wife  of  the  plaintiff,  about  1,000/. ;  and  he  gave  70/1  to  Serle  and 
wife,  and  their  four  children,  to  buy  mourning;  and  to  Sank 
Serlcy  one  of  the  daughters  of  Serlcj  to  whom  he  had  made  his 
addresses,  SqOi  ;  and  gave  his  horse  and  furniture  to  one  of  the 
executors  by  name,  and  his  clothes  to  be  disposed  of  by  his 
executors ;  and  then  concluded,  **  As  to  the  700/.  I  am  entitled 
to  in  the  South  Sea  Company,  and  the  rest  of  my  persiKial 
estate,  I  will,  that  the  same  should  be  sold  for  payment  of  my 
debts  and  legacies,  and  I  make  Mr.  John  and  Mr.  Thomas  Serk 


{k)  Love  V.  Gaze^  8  Beav.  472.  (n)  1  Vcs.  jun.  344,  infra, 

(0  2  Ve8.  8€n.  27.  (o)  2  Vera.  648. 

(m)  iff/z-a.  (  p)  I  Eq.  Ca.  Abr.  246. 
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m  J  execatots.''    The  ezecators  were  two  of  the  children  of  Serk,  or  the  admis. 
but  not  related  to  the  testator,  and  were  entitled  to  their  propor-  ^^l  ^  P*'^ 
tion  of  the  70i  bequeathed  for  mourning,  and  one  of  them  to  —  — 

the  horse  and  furniture.  The  surplus  of  the  perscxuJ  estate  the  eiecnion. 
amounted  to  about  60021,  and  the  bill  was  filed  against  the 
defendants,  the  executors,  for  an  account  thereof  and  that  it 
might  be  paid  to  the  plaintiff,  whose  wife  was  the  only  sister 
and  next  of  kin  to  the  testator.  For  the  plaintifib  it  was  insisted, 
that  the  executors  were  mere  strangers  to  the  testator ;  and  that 
they  had  particular  legacies  left  them  f(V  mourning,  out  of  the 
70/1,  and  one  of  them  had  a  horse  and  furniture  expressly 
bequeathed  to  him;  and,  therefore,  it  was  not  reasonable  that 
they  should  go  away  with  the  residue.  On  the* other  side,  it  was 
insisted,  that  the  defendants,  being  executors,  represented  the 
testator;  that  they  stood  in  his  place,  and  were  entitled  to  what- 
ever he  left  undisposed  of;  that  this  was  the  ancient  law  for 
many  ages ;  and,  therefore,  the  legal  title  being  in  them,  they 
ought  not  to  be  defeated  of  it,  without  a  manifest  intention  of  the 
testator  to  the  contrary :  that  there  appeared  no  such  intent  in 
the  will,  for  they  were  not  named,  either  by  their  Christian  names 
or  surnames,  or  so  much  as  by  the  name  of  iJbeir  office,  till  the 
▼ery  dose  of  the  will ;  that  it  was  in  proof,  that  the  testator  did 
not  so  much  as  consider  whom  he  should  make  his  executors,  till 
he  had  disposed  of  all  the  legacies ;  that  the  giving  one  of  them 
his  horse  and  furniture  was  only  to  exclude  the  other^  who,  by 
being  executor  with  him,  would  have  been  equally  entitled  to  it ; 
and  It  could  not  be  construed  a  legacy  to  shut  them  out  of  die 
surplus,  since,  it  rather  regarded  the  other  executor  than  the 
plaintiff,  the  next  of  kin;  that  they  had  it  fully  in  proof,  that  die 
testator,  being  asked  whether  he  would  not  give  his  sister  more, 
answered  he  would  not;  that  being  asked  who  should,  have  the 
surplus,  fx  what  should  become  of  the  surplus,  he  said  his  will  • 
should  stand  as  it  was,  and  that  he  had  a  very  great  regard  for 
the  defendant's  fiimily,  and  was  to  have  married  their  sister; 
that  these  proofs,  being  in  affirmance  of  the  disposition  which 
the  law  made  to  the  executors,  might  be  read ;  and  that  several 
resolutions,  since  the  case  of  Foster  and  Munt^  had  pared  away 
the  authority  of  that  case;  and  therefore  prayed,  that  the  bill 
might  be  dismissed.  Lord  Cowper^  C,  was  clearly  of  opinion, 
that  the  proofs,  being  in  affirmance  of  the  disposition,  ought 
to  be  read ;  and  said,  that  they  were  so  full  as  tq  make  an 
end  of  the  case ;  that,  without  a  strong  and  violent  implication, 
the  executors  ought  not  to  be  defeated  of  the  residue ;  that  there 
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Of  the  •dmit-    was  no  soch  implication  in  the  will,  but  rather  the  cootraij ;  that* 
sibility  oliMiol  ^  make  sense  of  the  last  clause,  it  must  be  construed  as  a  devise 

evidonoe*  ' 

Add  ccdb —  ^^  ^®  Sooth  Sea  Stock,  and  the  rest  of  his  personal  estate,  to  his 
tlM  «zM»ton.    executors ;  for  it  immediately  followed,  *^  and  I  make  John  and 

Thomas  Serb  my  executors,"  which  could  have  no  relation  to 
the  direction  for  sale,  unless  by  giving  them  the  surplus  which 
should  arise  by  sale ;  and  as  there  appeared  no  strong  or  violent 
implication  to  induce  any  other  construction,  he  could  not  give 
in  to  so  great  a  change  of  the  law,  but  must  decree  for  the  exe- 
cutors ;  which  his  Lordship  did  accordingly. 

So  also  in  Gmnsborough  v.  GaxoAormugh  {q)y  the  Earl  of 
Gainsbcrough^  having  by  his  will,  subjected  his  real  estate  to  the 
payment  of  his  debts,  made  the  plaintiff,  the  Countess,  his 
executrix,  intending,  as  was  alleged  by  the  pMntiff,  that  she 
should  have  all  his  personal  estate  to  her  own  use,  free  from  his 
debts;  but  that  Btlboumey  who  drew  the  will,  either  through 
some  ill  design  or  ignorance,  omitted  to  insert  a  devise  therrin 
of  the  personal  estate  to  the  plaintiff,  pretending  that  the  making 
her  executrix  amounted  to  as  much,  and  was  the  same  thing 
in  effect.  The  plaintiff  complained  that  the  creditors  threatened 
to  follow  the  personal  estate,  whereas  a  sufficient  provision  was 
made  for  them  out  of  the  real  estate ;  and  she  insisted,  that  if  the 
personal  was  exhausted  or  applied  in  payment  of  the  debts,  she 
ought  to  be  reimbursed  out  of  the  real  estate;  and  prayed  she 
might  be  at  liberty  to  examine  witnesses  as  to  the  declarations 
of  the  testator,  that  the  plaintiff  as  his  relict  and  executrix, 
should  have  his  personal  estate  to  her  own  use.  As  to  so  much 
of  the  bill  as  sought  to  examine  witnesses  concerning  the  testa- 
tor's intention  or  declaration,  that  the  plaintiff  should  have  his 
personal  estate  to  her  own  use,  or  to  examine  as  to  matters  ddwn 
and  foreign  to  the  will,  the  defendant  demurred,  because  it 
appeared  by  the  bill,  that  there  was  a  will  in  writing,  proved  by 
the  plaintiff;  and  that  it  was  a  dangerous  tendency  to  admit 
parol  proof  to  control,  vary,  or  alter  such  a  will ;  and  pardculariy 
in  this  case,  as  the  plaintiff  had  not  so  much  as  attempted  to 
prove  such  parol  declaration  as  a  codicil  in  the  Ecclesiastical 
Court  Upon  argument  of  the  demurrer,  it  was  said  by  Seijeant 
Hiitchins,  then  one  of  the  Lords  Commissioners,  that  he  thought 
the  bill  ought  to  be  answered,  and  the  plaintiff  permitted  to 
prove  her  allegations.  With  respect  to  the  objection,  that  the 
plaintiff  had  not  proved  the  declaration  of  the  testator,  that  she 


(q)  2  Vem.  252. 
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diottld  have  the  penonal  estate  to  her  own  use,  as  a  codicil  in  ofthe  admit- 
the  Spiritual  Court,  he  thought  it  unnecessary  in  this  case,  in  ""WityofiiMDl 
regard  that  the  averment  was  not  to  make  a  title  to  the  plaintiff,  — 

but  to  rebut  the  defendant's  equity,  who  would  have  the  personal  the  execnton. 
estate  applied  to  the  payment  of  debts  in  exoneration  of  the  reaL 
He  relied  much  upon  the  case  of  Crcmpton  v.  Norths  where  the 
testatrix  devised  her  lands  to  Mr.  Nartk,  to  sell,  for  the  pay- 
ment of  her  debts;  the  heir  filed  his  bill,  insisting,  that,  as  to 
the  surplus  after  payment  of  debts,  it  belonged  to  him  as  a 
resulting  trust,  being  undisposed  of  by  the  will.     The  defendant 
insisted,  there  was  no  resulting  trust,  and  that  the  testatrix  had 
declared,  she  intended  the  surplus  for  the  defendant     Upon  the 
hearing,  there  were  two  questions — first,  whether  a  fee  passed 
by  the  will?  and  it  was  adjudged  there  did:  secondly,  whether 
there  was  any  resulting  trust  after  satis&ction  of  the  debts?  and 
it  was  determined  in  the  negative,  without  reading  the  deposi- 
tions by  which  it  was  proved,  that  she  declared  her  trustee  should 
have  aU.     But  the  Court  there  declared,  that  the  estate  in  law 
being  vested  in  the  devisee,  he  should  have  been  admitted  to 
his  proof  of  the  testatrix's  parol  declaration,  if  it  had  been 
necessary:    and  this  was  in  the  case  of  land;  h  fortUni  loi^t 
parol  proof  be  admitted  as  to  personal  estate :  and  he  cited  the 
case  of  Foster  v.   Muni,  and  JFVtn^  v.   Prinff  (r),  where  the 
executor  who  confessed  the  trust,  was  examined,  and    read 
against  the  other  executor,  who  denied  it     Serjeant  RawJxMon 
cited  a  case  of  KingsmiU  v.   Ogle,  where  the  surplus  by  will 
was  devised  to  the  wife;  averment  taken  that  she  was  intended 
as  a  trustee  only  for  her  son,  and  that  the  testator  made  such  a 
declaration  at  the  making  of  his  will.    The  decree  was  grounded 
upon  the  proof  of  that  declaration.    The  Court  accordingly 
directed  an  answer  to  the  bilL 

Agun,  in  the  case  of  Wmgfield  v.  AUdnson  («),  the  testator  gave 
to  the  plaintiff,  his  sister's  son,  and  to  his  nephews,  sons  of  his 
brodier,  his  next  of  kin,  100/1  a  piece,  and  made  the  defendants 
Aikauon  and  Myres,  not  related  to  him,  executors,  giving  them 
also  100/.  a  piece.  The  question  was,  whether  the  executors  or 
the  next  of  kin  should  have  the  residue?  And  it  was  decreed  in 
the  MaycT^  Court  in  fevor  of  the  next  of  kin ;  but  upon  appeal 
to  the  Himse  of  Lords,  the  executors  were  allowed  to  read  the 
depositions  of  witnesses,  to  shew  that  the  testator  intended  them 

(r)  %»ra,p.  1708.  («)  2  Vern.  673. 


Adduced  by 
the  •sccutoni 
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Oftheadnii*    the  sorpliis;  and  upon  the  effect  of  that  testimoDy,  the  Lorcb 

^Wenci^^^^  revewed  the  decree. 

In  Petii  y.  Smith  {t\  the  testator,  having  a  daughter  and  two 
brothers,  beqaeathed  6L  a  piece  to  his  brodiersy  and  appmnted 
them  ezecutora,  making  no  disposition  of  the  surplus  of  his 
estate.  The  daughter,  as  next  of  kin,  filed  a  bill  against  the 
executors,  for  an  account  of  the  residue,  and  although  there 
were  proofii  that  the  testator  intended  his  executors  should  have 
the  surplus,  in  regard  that  the  daughter  had  incurred  her  firther's 
displeasure,  by  marrying  without  his  consent;  yet,  the  evidence 
being  somewhat  doubtful,  it  was  decreed  fint  by  Sir  John 
Trevor,  M •  R«,  and  afterwards  by  Lord  Somers  on  appeal,  that 
the  executors  should  be  but  trustees  of  the  residue,  after  pay- 
ment of  their  legacies,  which  should  go  according  to  the  Statute 
of  Distributions.  It  was  said  by  Lord  Somers,  that  equity' de- 
lighted in  equality,  and  that  the  distribution  according  to  the 
statute  was  most  agreeable  to  natural  justice.  That  it  wss 
dangerous  to  admit  parol  proof,  where  there  was  a  will  in 
writing;  but  in  relation  to  personal  estate,  the  Court  would 
allow  proofe  and  averments,  but  then  that  such  proofs  ought  to 
be  plain  and  indisputable,  to  entitle  the  executor  to  the  benefit 
of  the  residue ;  and  he  cited  Lady  Omubarouffh^s  case  («). 

In  Heron  v.  Newton  (jt),  the  testator  appointed  two  persons 
executcMrs  of  his  will,  and  gave  them  specific  legacies,  denring 
them  to  be  kind  to  Sarah  Tufton,  his  old  servant,  and  to  give 
her  some  small  pieces  of  furniture  then  in  his  house,  if  she 
denred  them.  The  question  was,  who  should  have  the  residue 
of  the  personal  estate  after  the  debts  and  legacies  were  paid; 
and  it  was  decreed  in  fiivour  of  the  executors,  it  appearing  firom 
the  parol  evidence  (y),  which  was  read  in  the  cause,  that  the 
testator  intended  the  residue  should  belong  to  thenL 

Again,  in  the  Duhe  of  Rutland  v.  7%«  Duchess  ofButbmd  (z). 
Lady  Jiaehael  Mamners,  sister  to  the  plaintiff  the  Duke  of 
JRudand,  having  a  portion  left  her  by  her  fiither,  the  late  Duke^ 
and  being  entitled  to  other  money,  which  in  die  whole  amounted 
to  about  10,000iL  and  was  either  secured  by  mortgages^  or 
charged  upon  lands,  made  her  will,  in  the  beginning  of  which 
she  noticed  the  particulars  of  what  her  estate  consisted,  and 


(0  1  P.  Wms.  7-9. 
(ff)  Supra,  p.  1754. 
(x)  9  Mod.  IL 


^* 


(y)  Reg.  Lib.  A.  1722,  fol.  231. 
(z)  2  P.  Wms.  210. 
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that  she  intended  to  dispose  of  the  same  by  her  will.    She  then  Of  Um  admis. 
save  to  her  brothers  and  sisters,  and  to  her  half-brothers  and  ul»%ofi»rol 

^^  ,  eTioence. 

sisters,  pecuniary  legacies,  particularly  to  the  plaintiff,  her  eldest  77; — rr — 

brother,  oOOL;  but  made  no  disposition  of  the  residne  of  her  the  eiecuton. 

personal  estate,  and  appointed  the  Duke  sole  executor.    There 

were  three  witnesses  to  the  will ;  the  Duchess  of  Dewnuhiref 

Mr.   Vemanf  a  clergyman,  who  drew  the  will,  and  a  servfmt 

Mr.  Vernon  said,  that  the  testatrix  gave  no  express  instrucdons 

for  leaving  the  surplus  to  the  Duke,  but  that  he  understood  and 

supposed  that  his  Grace  was  to  have  it,  and  for  the  following 

reasons:  because  she  made  him  sole  executor;  and  when  she 

had  given  several  legacies,  he  aaked  her  if  she  would  give  any 

more,  to  which  she  answered,  ^'  No  ;*'  that  upon  his  asking  her 

whom  she  would  make  executor,  she  replied,  the  Duke,  her 

brother,  sole  executor;  and  she  hoped  his  Grace  would  not  take 

it  ill,  that  she  had  given  so  much  away  from  him;  and  that 

the  next  day  she  sent  to  the  Duke,  desiring  him  to  take  care  of 

a  legacy  of  I  OOt,  which  she  had  directed  to  be  paid  to  the  poor. 

The   Duchess  of  Devonshire  swore,  that,  to  the  best  of  her 

remembrance,  the  testatrix  being  asked  at  the  time  of  making 

her  will,'  whether  she  intended  that  the  residue  should  go  to  the 

Duke,  her  executor,  answered,  ^^Yes."    The  servant  deposed, 

that  the  testatrix  being  asked  whom  she  designed  to  have  the 

surplus,  expressly  answered,  ^<  The  Duke,  my  brother."    To  all 

which  it  was  objected  at  the  opening  of  the  cause,  that  parol 

evidence  relating  to  the  declarations  of  the  testatrix,  whom  she 

intended  to  have  her  residuary  estate,  ought  not  to  be  read,  as 

it  would  introduce  all  the  mischief  and  inconvenience,  which 

the  Statute  of  Frauds  was  made  to  prevent     But  Ijord  MacekS' 

fiM^  C,  directed  the  evidence  to  be  read,  sayings  ^<We  will 

judge  of  it  afterwards."    The  evidence  having  been  read,  his 

Lordship  decided  in  fiivourof  the  executor  upon  the  evidence. 

So  in  BraAridge  v.  Woodnffe  (a)  the  executors  had  legacies, 
one  of  2XML  and  the  other  of  1002.;  and  it  was  said,  that  if  it 
appeared  in  proof  by  parol  evidence,  that,  both  before  and  after 
the  execution  of  the  will,  the  testatrix  always  declared  that  the 
next  of  kin  (who  vrere  the  plaintiflb  in  this  cause)  should  have 
nothing,  and  that  she  would  not  leave  them  anything  by  her 
will,  the  executors  should  notwithstanding  have  the  residue.  It 
was  object^  on  the  part  of  the  plaintiffs,  that  where  the  residue 
was  undisposed  of,  evidence  of  the  testatrix's  intention  to  exclude 


(a)  2  Atk.  69. 
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Of  the  admis.    the  next  of  kin  was  not  sufficient  to  pve  the  surplus  to  the 
e^draoi^'**^^  executors;  that  the  evidence  ought  to  be  posidve  she  had  it  in 

contemphktion  to  give  it  to  them  at  the  time  of  making  the  wilL 

executon.  Vemey^  M.  R.,  dismissed  the  bill,  being  satisfied,  that  to  give 
the  residue  to  the  next  of  kin  would  be  to  give  it  contrary  to 
the  intention  of  the  testatrix.  The  Court  would  certainly 
fitvour  the  next  of  kin,  where  they  could  do  it  consistently  with 
the  rules  of  equity  and  justice ;  but  that  did  not  tie  him  down 
from  inquiring  into  the  intention  of  the  testatrix;  for,  wherever 
there  was  evidence  that  would  satisfy  the  mind  of  the  Court  as 
to  the  intention,  they  would  depart  from  their  general  rules, 
though  they  would  not  do  it  upon  slight  proofs.  The  gift  of 
2001  to  one  executor,  and  lOOt  only  to  the  other,  was  a  pre- 
sumption, upon  the  face  of  the  will,  that  it  was  not  intended  to 
exclude  them  from  the  residue,  but  only  to  show  a  preference  to 
one  of  them.  In  answer  to  the  objection  of  the  plaintiff's  counsel 
the  Master  of  the  Rolls  said,  ''  It  is  ejumgh  if  the  Court  is  satisfied 
as  to  thai  single  faety  that  the  next  of  kin  were  not  to  have  it,  for 
there  is  no  medium  between  the  next  of  kin  and  executors;  for 
if  it  appear  that  the  intention  was  to  exclude  the  next  of  kin, 
the  executors  must  have  it  of  jK>urse.'' 

In  Buckley  v.  LittUbury  (&),  the  testator,  by  his  will  in 
December  1709,  gave  to  the  respondent^  who  was  his  brother 
of  the  half  blood,  and  to  his  wife,  a  l^acy  of  \0L  each;  to  their 
four  children,  502.  each,  to  be  paid  at  their  ages  of  twenty 
years ;  to  Sarah  Lynch^  his  housekeeper,  600/.,  with  the  furni- 
ture of  his  house,  and  as  full  possession  of  every  thing  therein, 
as  he  had  at  that  time  (books  excepted);  and  to  the  appellant, 
all  sums  of  money  which  were  or  should  be  due  from  him  to  the 
testator,  upon  bond  or  note :  together  with  whatsoever  might  be 
due  to  the  testator  from  Patisy  Rome^  or  Uabon^  for  goods  for- 
merly sent  thither;  and  he  appointed  the  appellant  sole  executor 
of  his  said  will,  which  the  testator  therein  declared,  he  had 
made  and  written  with  his  own  hands.  *Soon  afterwards  the 
testator  died,  and,  the  appellant  having  proved  the  wiU^  the 
respondent  in  October  1710,  exhibited  his  bill  against  him,  in 
the  Lard  Mayo^%  Court  of  the  City  of  London^  for  an  aocoont 
of  the  surplus  of  the  testator's  personal  estate,  not  disposed  of 
by  his  will  To  this  bill,  the  defendant  put  in  an  answer;  and 
insisted,  that  the  testator  did  not  design  the  plaintiff  should 
have  €uay  more  of  his  personal  estate,  than  what  he  had  given 

(b)  1  Bro.  Pari.  Ca.  340. 
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him  by  the  wOl ;  but  that  he  intended  the  benefit  of  the  residue  of  tbe  adibis- 
of  his  estate,  after  debts  and  legacies  paid,  for  the  defendant;  ^^jJS^c^fP'^ 
and  that  the  makinir  him  executor,  was  a  rift  in  law  to  him  of  ttt — ,. 

11     t.  1  r«.  ,         t   ,    r        fi.     «         Adduced  bjr 

all  the  personal  estate.  The  cause  was  heard  before  bir  Peter  ezecuton. 
Kinff^  then  Recorder  of  London^  in  Ajpnl  1711,  who  decreed 
that  the  defendant  should  account  with  the  plaintiff  for  the 
residue  of  the  testator's  estate,  and  referred  it  to  the  two  attornies 
of  the  Court,  who  were  neuter  in  the  cause,  to  take  and  settle 
the  account,  and  make  the  defendant  all  just  allowances.  From 
this  decree  the  defendant  appealed ;  insbting,  that  it  manifestly 
appeared,  from  the  'proofs  taken  in  the  cause,  that  the  testator 
not  only  intended  to  exclude  the  respondent  from  any  other 
share  of  his  personal  estate,  than  what  he  had  expressly  given 
to  him  and  his  family  by  will;  but  also,  that  by  making  the 
appellant  his  executor,  he  should  have  all  the  residue  of  his 
personal  estate.  That  it  likewise  appeared  by  the  proofs^  that 
for  many  years  before  the  testator's  death,  there  was  a  very  strict 
and  uninterrupted  friendship  between  him  and  the  appellant; 
and  that  the  appellant  had  been  very  serviceable  to  the  testator, 
and,  that  he  constantly  declared  to  his  friends  and  acquaintance, 
that  at  his  death  he  designed  to  give  the  appellant  his  personal 
estate,  as  some  recompense  to  him,  and  as  a  mark  of  the  affection 
and  esteem  which  he  had  for  him.  That  the  making  the  appeh 
lant  executor  of  his  will,  according  to  the  legal  notion  of  an 
executor,  fully  answered  the  testator's  intention;  and  as  there 
was  not  in  this  case  the  least  pretence  or  colour  of  any  fraud 
or  imposition,  so  there  was  no  ground  to  raise  a  tnut  for  the 
respondent's  benefit,  contrary  to  the  testator's  design  of  making 
the  appellant  his  executor,  and  to  his  own  explanation  of  what 
he  intended  by  doing  so.  On  the  other  side  it  was  contended, 
that  the  residue  was  not  disposed  of  by  the  will  to  any  person. 
That  the  appellant,  having  a  considerable  legacy  given  to  him, 
was  not  entitled  to  the  residue;  but  that,  according  to  many 
precedents  in  the  Court  of  Equity  below,  the  respondent,  who 
was  the  testator's  next  of  kin,  was  well  entitled  to  the  benefit 
of  it ;  and  it  was,  therefore,  hoped  that  the  decree  would  be 
affirmed.  But  it  was  ordered  that  the  decree  complained  of 
diould  be  reversed. 

Again,  in  Lake  v.  Lake  {e\  the  testator  by  his  will  gave  to  his 
wife,  l,400il,  in  case  the  marriage  bond  of  4()0il  was  not  brought 
in  to  lessen  the  legacies  or  lands  charged  with  payment  of  the 

{c)  Amb.  126. 
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Of  the  adaus-  the  next  of  kin  was  not  sufficient  to  give  the  surplus  to  the 
e^d '^  ^  '^"^^  executors ;  that  the  evidence  ought  to  be  posidve  she  had  it  in 
kAAntJihw —  contemplation  to  give  it  to  them  at  the  time  of  making  the  wilL 
execttton.  Femey,  M.  R.,  dismissed  the  bill,  being  satisfied,  that  to  give 
the  residue  to  the  next  of  kin  would  be  to  give  it  contraiy  to 
the  intention  of  the  testatrix.  The  Court  would  certainly 
fiivour  the  next  of  kin,  where  they  could  do  it  consistently  with 
the  rules  of  equity  and  justice ;  but  that  did  not  tie  him  down 
fiK>m  inquiring  into  the  intention  of  the  testatrix;  for,  wherever 
there  was  evidence  that  would  satisfy  the  mind  of  the  Court  as 
to  the  intention,  they  would  depart  from  their  general  rules, 
though  they  would  not  do  it  upon  slight  proofs.  The  gift  of 
200L  to  one  executor,  and  lOOL  only  to  the  other,  was  a  pre- 
sumption, upon  the  face  of  the  will,  that  it  was  not  intended  to 
exclude  them  from  the  residue,  but  only  to  show  a  preference  to 
one  of  them.  In  answer  to  the  objection  of  the  pl^ntifTs  counsel 
the  Master  of  the  Rolls  said,  "It  is  enough  if  the  Court  is  satisfied 
as  to  that  single  faety  that  the  next  of  kin  were  not  to  have  ity  for 
there  is  no  medium  between  the  next  of  kin  and  executors;  for 
if  it  appear  that  the  intention  was  to  exclude  the  next  of  kin, 
the  executors  must  have  it  of  jxiurse." 

In  BucJdey  v.  Littlebury  (d),  the  testator,  by  his  vrili  in 
December  1709,  gave  to  the  respondent^  who  was  his  brother 
of  the  half  blood,  and  to  his  wife,  a  legacy  of  lOL  each;  to  their 
four  children,  502.  each,  to  be  paid  at  their  ages  of  twenty 
years ;  to  Sarah  Lynch,  his  housekeeper,  600/.,  with  the  furni- 
ture of  his  house,  and  as  full  possession  of  every  thing  therein, 
as  he  had  at  that  time  (books  excepted);  and  to  the  appellant, 
all  sums  of  money  which  were  or  should  be  due  from  him  to  the 
testator,  upon  bond  or  note:  together  with  whatsoever  might  be 
due  to  the  testator  from  Pasis,  Borne,  or  IMon,  for  goods  for- 
merly sent  thither;  and  he  appointed  the  appellant  sole  executor 
of  his  said  will,  which  the  testator  therein  declared,  he  had 
made  and  written  with  his  own  hands.  'Soon  afterwards  the 
testator  died,  and,  the  appellant  having  proved  the  will,  the 
respondent  in  October  1710,  exhibited  his  bill  against  him,  in 
the  Lord  Mayor^B  Court  of  the  City  of  London,  for  an  account 
of  the  surplus  of  the  testator's  personal  estate,  not  disposed  of 
by  his  will  To  this  bill  the  defendant  put  in  an  answer;  and 
insisted,  that  the  testator  did  not  design  the  plaintiff  should 

have  any  more  of  his  personal  estate,  than  what  he  had  given 

—  '■■         ■  .1      ,1  .  .      -^ . 

(b)  1  Bro.  Pari.  Ca.  S40. 
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him  by  the  w31 ;  but  that  he  intended  the  benefit  of  the  residue  of  the  adihis- 

of  his  estate,  after  debts  and  legacies  paid,  for  the  defendant;  'IJl^lncl^  "^^ 

and  that  the  making  him  executor,  was  a  gift  in  law  to  him  of  TIZZTZT" 

all  the  personal  estate.    The  cause  was  heard  before  Sir  Peter  ezecau»n. 

Kinffy  then  Recorder  of  London,  in  April  1711,  who  decreed 

that  the  defendant  should  account  with  the  plaintiff  for  the 

residue  of  the  testator's  estate,  and  referred  it  to  the  two  attomies 

of  the  Court,  who  were  neuter  in  the  cause,  to  take  and  settle 

the  account,  and  make  the  defendant  all  just  allowances.     From 

this  decree  the  defendant  appealed ;  insisting,  that  it  manifesdy 

appeared,  ftom  the  proofs  taken  in  the  cause,  that  the  testator 

not  only  intended  to  exclude  the  respondent  firom  any  other 

share  of  his  personal  estate,  than  what  he  had  expressly  given 

to  him  and  his  &mily  by  will;  but  also,  that  by  making  the 

appellant  his  executor,  he  should  have  all  the  residue  of  his 

personal  estate.     That  it  likewise  appeared  by  the  proofs,  that 

for  many  years  before  the  testator's  death,  there  was  a  very  strict 

and  uninterrupted  friendship  between  him  and  the  appellant; 

and  that  the  appellant  had  been  very  serviceable  to  the  testator, 

and,  that  he  constantly  declared  to  his  fi-iends  and  acquaintance, 

that  at  his  death  he  designed  to  give  the  appellant  his  personal 

estate,  as  some  recompense  to  him,  and  as  a  mark  of  the  affection 

and  esteem  which  he  had  for  him.     That  the  making  the  appel* 

lant  executor  of  his  will,  according  to  the  legal  notion  of  an 

executor,  ftilly  answered  the  testator's  intention;  and  as  there 

was  not  in  this  case  the  least  pretence  or  colour  of  any  fraud 

or  imposition,  so  there  was  no  ground  to  raise  a  trust  for  the 

respondent's  benefit,  contrary  to  the  testator's  design  of  making 

the  appellant  his  executor,  and  to  his  own  explanation  of  what 

he  intended  by  doing  so.     On  the  other  side  it  was  contended, 

that  the  residue  was  not  disposed  of  by  the  will  to  any  person. 

That  the  appellant,  having  a  considerable  legacy  given  to  him, 

was  not  entitled  to  the  residue;   but  that,  according  to  many 

precedents  in  the  Court  of  Equity  below,  the  respondent,  who 

was  the  testator's  next  of  kin,  was  well  entitled  to  the  benefit 

of  it ;  and  it  was,  therefore,  hoped  that  the  decree  would  be 

a£Brmed.     But  it  was  ordered  that  the  decree  complained  of 

diottld  be  reversed. 

Agun,  in  Lake  v.  Lake  (e),  the  testator  by  his  will  gave  to  his 
wife,  l,400il,  in  case  the  marriage  bond  of  400il  was  not  brought 
in  to  lessen  the  legacies  or  lands  charged  with  payment  of  the 

ie)  Amb.  126. 
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Oftheadmis.    same.     He  gave  unto  his  wife  ail  his  lands  at  Barky,  which  he 

^^jy^  P"^  then  enjoyed ;  and  he  gave  her,  whilst  she  remained  a  widow, 

AiMiieadiwr      ^®  hoose  F.  C,  Kved  in,  with  the  lands  belonging,  and  after 

the eiMuton.    her  marriage  to  Lake^  in  fee;   and  made  her  executrix.     The 

question  was,  whether  the  wife  was  entitled  to  the  surplus  of  the 

personalty,  or  was  a  trustee  for  the  next  of  kin?    A  witness 

deposed,  that  the  testator,  being  taken  ill  on  a  tour  (of  which 

illness  he  died),  told  him,  if  he  should  die,  he  had  taken  good 

oai^e  of  his  wife,  and  had  given  her.  pretty  near  half  his  money, 

as  a  sum  certain,  and  said,  he  had  given  his  wife  a  particular 

legacy^  for  fear  his  estate  should  not  hdd  out;   but  hoped,  if 

she  had  good  luck,  in  collecting  his  effects  after  his  decease, 

there  would  be,  after  his  debts  pud,  something  lef)^  which  would 

be  all  her  own ;  and  then  said,  he  had  omitted  something,  which, 

if  he  lived  to  return  home«  he  would  do  for  the  benefit  of  Us 

.  wife.     Lord  Hardtoicke  said,  **  I  need  not  enter  into  the  general 

ground  upon  which  determinations  have  been  made  in  cases  of 

diis  kind,  for  the  testator  has  fully  explained  himself;"  and  his 

Ixndship  dismissed  the  bill 

Again,  in  Naurse  v.  Fmck  (d).  Sir  Charles  Noune  began  his 
will  dated  in  1789,  in  this  manner,  ^'  As  to  idl  my  worldly  estate, 
with  which  it  hath  pleased  God  to  bless  me,  I  give  and  bequeath 
as  fidlows.''    And  after  disposing  of  much  property  in  specific 
legacies,  he  gave  to  Miss  Finch^  out  of  the  tnie  regard  and  afiec^ 
tion  he  had  for  her,  the  house  he  dwelt  in,  and  another  in  fee, 
provided  she  continued  unmarried;  but  if  she  did  not,  remainder 
over.     He  also  gave  her>  *^  All  the  furniture,  Knen,  plate,  glasses, 
china,  carriage,  books,  (with  a  few  execeptions),  jewels,  watches, 
liquors,  wearing  apparel,  cash  in  the  house,  and  all  other  things 
then  used  in  the  premises,  provided  she  did  not  marry;  but  if 
she  tlid,  then  over.     He  gave  15,000il  stock  to  trustees,  upon 
truftt  for  Miss  Findi  for  life,  upon  the  same  condition.     He  also 
gave  a  mortgage  of  2,500£  in  trust  for  Miss  Finch  for  life,  upon 
the  same  condition;  with  remainder  over  npon  her  marriage. 
He  gave  her  1,100£  secured  to  him  by  the  Commissioners  of  the 
Ox^mf  Market,  with  the  arrears,  to  dispose  of  as  she  should  diiok 
fit.     He  then  gave  AfiQ&L  stock  in  trust  for  his  sister  for  life. 
He  bequeathed  to  Dr.  Chapman  and  another  person,  his  trustees^ 
\QQL  each  for  their  trouble,  appointed  Miss  Finoh^  who  was  a 
relation,  his  sole  executrix,  and  directed  the  legacies  to  be  paid 

{d)  I  Yes.  jun.  344 ;  4  Bro.  C.  C.      marks  apon  this  case,  19  Yes.  650. 
239,  S.  C,\  see  Lord  Hldan's  re- 
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mthin  twelve  months  after  his  death,  or  as  much  sooner  as  might  of  the 
be  conirenient  to  her.     There  was  no  residuary  cbuise.     After  «wiityof|»rol 
the  testator's  death  a  sketch  of  a  codicil  was  found  wrapt  up  with         ,^k, 
the  will,  but  not  executed,  nor  had  the  blanks  which  had  been  «ieonian. 
left  both  for  names  and  sums,  been  filled  up^     It  was  in  the 
following  form ;   <<  Whereas,  I  have  not  in  my  will  disposed  of 

the  residue,  I  give  out  of  the  said  residue an^  i^l  the 

residue  J*  The  bill  was  filed  by  Mrs.  Noune,  the^testator^s 

only  sister,  claiming,  as  sole  next  of  kin,  a  residue  of  8,000^  as 
undiqxssed  o£  The  plaintiff  had,  besides  the  legacy  in  the  will, 
250L  fi)r  life;  and  was  eighty-four  years  old  at  the  execution 
of  the  wilL 

Both  parties  went   into  evidence.    The  evidence    fer    the 
plaintiff  consisted  of  the  depositions  of  John  and  ITiamM  Walker, 
brothers^  and  attomies  of  character,  and  fiiends  of  the  testator* 
John  Walker  lived  in  or  near  Oxford,  which  was  the  place  of  the 
testator's  rendence ;  Thmnas  lived  at  WoodeioeL  Their  evidence 
was  to  the  following  effect :  **  John  Walker  prepared  the  will 
finom  the  instructions  of  the  testator,  given  on  the  10th  or  11th  of 
Fehmary,  1789,  at  which  time  the  deponent  John  observed  that 
the  residue  was  not  disposed  of;  to  which  the  testator  itsplied, 
that  he  meant  to  dispose  of  it  by  a  codicil  of  his  own  makiag. 
By  the  testator's  directions  John  sent  the  vnll  to  his  brother 
ThemoM,  to  be  lodged  over  by  him.     On  the  18th  of  FAraary 
the  testator  called  again  upon  John,  in  order  to  execute  his  will ; 
when  John  again  observed  to  him,  that  the  residue  was  not 
disposed  o^  and  advised  him  to  execute  a  codicil,  as  it  would 
prevent  a  Chancery  suit  between  his  executrix  and  next  of  kin, 
which  otherwise  might  happen*    The  testator  replied^  that  he 
had  provided  for  all  the  grand  objects  of  his  bounty  by  his  will^ 
and  would  make  a  codicil  in  his  own  handwriting.    In  the 
b^inning  of  March,  1789,  the  testator  sent  word  to  Themae  that 
he  would  come  over  and  dine  with  him,  as  be  wanted  to  consult 
with  him.    The  testator  came  accordingly,  and  brought  his  will 
with  him,  and  asked  Thomao  what  he  thought  of  it.     Thomas, 
having  read  it,  said  he  thought  it  very  proper;  but  observed,  that 
there  was  no  disposition  of  the  residue ;  but  that,  as  tiearly 
lOOfOOOil  was  pvcn  away,  perhaps  that  would  exhaust  the  whole, 
and  there  would  be  no  residue.    Hie  testator  replied,  that  there 
was  a  residue  of  7,000/.  or  8,000/.,  which  he  intended  to  dispose 
of  by  a  codicil  in  his  own  handwriting;  but  as  he  did  not  know 
how  to  firame  one,  he  desired  Thomoi  to  send  a  sketch  of  a 
codicil  to  him ;  and  added,  that  he  had  some  godchildren,  aind 
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Of  the  addut-  other  relations ;  and  that  Dn  WUHs  was  as  nearly  rehited  to  him 
ri^ity  of  parol  ^p^^  jjjg  mother's  side,  as  those  provided  for  by  his  will  were 
.  -  i-j  '  upon  the  ibther's  side.  He  also  mentioned  a  charitable  institution 
ezeeatofi.  which  he  had  in  view  for  the  benefit  of  decayed  tradesmen,  but 
said  he  did  not  feel  himself  equal  to  the  execution  of  such  a  plan 
at  present,  and  that  he  had  provided  for  all  the  principal  objects 
of  his  bpunty  by  his  will,  and  must  defer  the  rest  to  another 
opportunity,  Thomeu  then  su§g;ested  to  him  that,  as  he  had 
been  at  the  head  of  his  profession  in  the  county,  it  would  be 
honourable  in  him,  and  was  expected  from  him  to  ^ve  something 
to  the  county  hospital ;  upon  which  the  testator  thanked  him  for 
that  suggestion,  and  said  it  had  escaped  him,  and  that  he  would 
do  something  handsome  for  the  hospital  by  his  codicil ;  and  at 
parting  said,  <  Walker^  I  promise  you  not  to  forget  this.'  Thomas 
being  asked  by  the  testator  to  whom  the  residue  would  go,  if  not 
disposed  of,  answered,  that  it  would  go  to  his  sister.  ThcmoM 
was  present  with  Dr.  Chapman,  Mr.  and  Miss  Ftneht  when  the 
will  was  opened,  and  being  asked  how  the  residue  would  go,  told 
him  it  would  go  to  the  plaintiff  as  sole  next  of  kin.  In  his  cross- 
examination  he  said,  that,  to  the  best  of  his  knowledge  and  belief, 
that  was  his  answer.  Upon  that  answer  the  defendant  observing^ 
that  the  plaintiff  did  not  expect  that,  Thomas  advised  them  to 
apply  to  her  immediately,  as  it  would  prevent  all  dispute." 

The  evidence  fbr  the  defendant  consisted  of  the  depositions  of 
H.  Craft,  a  clergyman,  who  had  formerly  been  at  the  Bar ;  of 
IL  Finch,  the  defendant's  brother;  and  of  Dr.  Chapman,  Vice 
Chancellor  of  Oxford;  all  of  whom  were  friends  of  the  testator. 

JET.  Crqfi,  in  his  evidence,  stated,  that  "  the  testator,  in  sevend 
conversations  with  the  deponent  previous  to  the  will,  expressed 
great  regard  for  the  defendant,  saying  that  she  deserved  very  well 
at  his  hands;  that  he  should  give  her  at  least  SOfiOOL,  and  could 
not  do  enough  for  her,  she  was  so  attentive  to  him,  particulariy  in 
his  illness.  The  testator  expressed  great  anxiety  lest  any  un- 
worthy person  should  marry  her,  on  account  of  the  fortune  he 
should  give  her,  and  asked  how  that  could  be  prevented.  The 
deponent  advised  him  to  fi^me  his  will  so  as  to  give  her  the 
residue,  which  he  said  he  would  do.  While  the  deponent  was 
in  London,  the  testator  wrote  to  inform  him  that  he  had  followed 
the  deponent's  advice,  and  taken  all  the  care  he  could  that  Miss 
Finch  should  have  the  residue,  and  not  be  made  a  prey  of,  or  that^ 
she  should  not  he  made  a  prey  of ;  but  the  deponent  having 
destroyed  the  letter,  could  not  tell  which  of  those  phrases  was 
used.     On  the  6th  of  March  the  deponent  returned  from  Landom 
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to  Oxford,  and  the  testator,  in  conversations  with  him  after  the  oftbeadmis- 
will,  about  the  end  of  March,  said  he  was  not  satisfied  with  his  "^|l'*y  °^  P*'^* 

evidence. 

will  himself,  though  he  hoped  others  would  be  t  for  Miss  Fincky  —. — tt — 

though  she  would  have  the  residtiBy  would  not  have  so  much  as  she  eiecutors. 

deserved :  that  he  had  been  much  troubled  with  a  doubt  whether 

she  would  have  the  residue  which  he  always  intended,  for  the 

reasons  this  deponent  knew,  but  that  he  was  contented  and 

happy,  because  he  had  been  over  to  Woodstock,  and  was  assured 

that  nothing  would  prevent  her  from  having  the  residue :  that  if 

he  did  not  leave  a  legacy  to  the  hospital,  as  had  been  desired,  it 

would  be  for  the  .sake  of  her  residue,  which  he  vrished  was  much 

more ;  that  he  was  happy  at  being  certain  that  his  will  was  made 

as  he  intended;  and  that  every  thing  real  not  disposed  of  would 

go  to  his  sister,  and  every  thing  personal  to  Miss  Finch,  without 

any  person  being  able  to  calculate  her  property :  that  by  Miss 

FincKs  desire  he  had  written  or  sent,  or  done  both,  to  his  sister, 

to  inform  her  of  what  he  had  left  her  by  his  will;  and  to  offer 

more  if  she  was  not  satisfied ;  but  that  she  said  she  was  satisfied ; 

and  that  it  would  be  strange  if  she  were  not,  as  she  had  250/. 

aryear,  besides  what  she  hdd  by  the  will,  and  was  eighty-fout 

years  of  age." 

R.  Finch,  in  his  evidence,  stated,  that  "  a  day  or  two  after  the 
execution  of  the  will,  the  testator  told  the  deponent  that  he  had  • 
a  residue  undisposed  oi^  and  expressed  a  wish  to  know  how  it 
would  go  if  undisposed  of,  daying  he  vnshed  to  establish  a  cha- 
ritable foundation,  and  to  give  something  to  the  Badcliffe 
Infirmary.  By  his  desire  the  deponent  went  to  the  plaintiff,  to 
inform  her  of  what  the  testator  had  done  for  her,  and  to  offer 
2,000/.,  3,000/1,  4,000/.,  or  any  sum  she  pleased  in  addition, 
which  offer  she  refiised,  saying  she  was  perfectly  satisfied  with 
what  she  had,  and  that  any  increase  would  only  be  a  burthen  to 
her;  and  the  testator  told  the  deponent  that  she  had  before  given 
him  personally  the  same  reftisal.  A  few  days  after,  the  deponent 
was  informed  by  the  testator,  that  he  had  been  to  Thomas  Walker, 
to  know  to  whom  the  residue  would  go  if  undisposed  of;  and  that 
Hujmas  Walker  had  cleared  up  his  doubts,  and  that  the  residue 
of  his  personal  estate  would  go  to  his  executrix;  and  then  added, 
^  that  is  your  sister;'  which  the  deponent  did  not  know  before. 
A  day  or  two  after,  the  deponent  called  upon  the  testator,  and 
found  him  with  pen  and  ink,  as  if  preparing  to  write ;  and  that 
the  defendant,  coming  in,  said  to  him,  *  I  am  afiraid  you  have  not 
vmtten,  as  you  said  you  would ;'  to  which  the  testator  answered, 
*  Poo,  damn  it,  the  less  I  do,  the  better  it  will  be  for  you.'    The 
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Of  the  admia-   deponent  was  present^  with  Dr.  Chapman  and  Thomaa  Walker,  at 
Bibdity  of  parol  ^^  opening  of  the  will;  and  the  latter  beine  asked«  who  woold 

evidence.  r         o  '  o  -^ 

Add  ced'h —  ^^®  ^^  surplus,  Said,  the  defendant,  as  executrix,  except  the 
executors.  freehold,  which  would  go  to  the  heir-at-law."  Dr.  Chapman 
confirmed  the  last  part  of  FincKs  evidence,  and  proved,  that 
in  the  conversation  at  the  opening  of  the  will,  Thomas  Walker 
said,  he  did  not  know  the  Finches  were  so  nearly  related  to  the 
testator  till  latelj,  when,  upon  his  observing  how  handsomely  the 
testator  had  done  for  that  fiunily,  he  said,  he  did  not  know 
whether  they  were  not  as  nearly  related  to  him  as  any,  except  his 
sister. 

The  question  was,  whether  the  plaintiff,  as  sole  next  of  kin, 
«  or  the  defendant,  as  sole  executrix,  was  entitled  to  the  residue? 

BuUeTf  J.,  after  expressing  his  opinion,  that  if  the  case  stood  upon 
the  will,  he  should  have  no  doubt  that  the  residue  belonged  to 
the  next  of  kin,  and  not  to  the  executrix,  the  different  pro- 
visions in  favour  of  the  latter  affording  a  violent  presumption 
that  the  testator  intended  nothing  more,  observed,  upon  the 
subject  of  admitting  parol  evidence,  that  if  the  question  were 
new  he  should  reject  it,  but  that  he  could  not  overturn  what  so 
many  cases  had  established.    That  the  Court  of  Equity  had 
advanced  by  progressive  steps  in  the  admission  of  parol  evidence, 
beginning  with  cases  of  fraud;  and  lastly,  having  admitted  it  in 
favour  of  the  executor,  they  were  obliged,  upon  a  principle  of 
common  justice,  to  admit  it  on  the  other  side  also ;  and,  there- 
fore, by  degrees  it  had  happened,  that  in  some  cases  a  written 
will  had  been  explained  away  by  loose  and  vague  parol  evidence. 
Upon  the  effect  of  the  parol  evidence,  Mr.  Justice  Butter  said : 
*'  The  executrix,  who,  as  is  rightly  said,  may  b^^  with  parol 
evidence  (for  the  other  party  must  rest  upon  the  will,  onleas 
she  chooses  to  go  into  parol),  has  examined  two  witnesses. 
Finch  states  many  general  conversations;  but  particularly  tells 
u%  that  within  a  day  or  two  after  making  the  will,  the  testator 
told  him  he  bad  a  rendue  undisposed  of.    Did  he  believe  then 
tliat  he  had  given  it  to  the  defendant,  or  did  he  intend  to  do 
so?    It  is  impossible  he  could    then  luive  thought  she  was 
entitled  to  it  as  by  his  gift;,  for  he  expressly  said  he  had  not 
disposed  of  it,  and  then  wished  to  know  how  it  would  go  if  not 
disposed  of,  and  talked  of  another  intention,  m.,  of  establishing 
a  charity,  and  sent  that  message  to  his  sister;  and  at  a  subae- 
quent  period  said  to  Finch,  the  witness,  that  he  had  been  at 
Walker's  to  ask  to  whom  it  would  go.     So  Cro^  says;  and  that 
though  she  would  have  the  residue,  he  had  not  given  her  as 
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much  as  she  deserved     The  utmost  extent  of  this  is,  that  some    of  the  admis- 
body  told  him  afterwards  that  it  would  ffo  to  the  executrix.  «bi}>ty  of  parol 

The  evidence  of  Crofi,  as  to  his  advice  to  the  testator,  is  very  '- 

loose  and  unsatisfiwitoty.     I  wish  he  had  told  us  the  very  words  executon.**^ 
he  used;  and  I  cannot  help  supposing,  as  he  was  bred  to  the 
Bar,  that  he  advised  him  to  make  her  residuary  legatee,  and 
that  he  told  him  how  he  was  to  give  it,  so  as  to  enable  her  to 
take  without  pointing  out  in  the  vrill  the  amount  of  her  fortune, 
and  did  not  leave  him  to  find  out  how  he  was  to  do  that     If  he 
did  so,  it  appears  that  the  testator  did  not  follow  his  advice,  as 
he  said  he  would,  but  that  of  others.     But,  says  he,  *  the  tes- 
tator did  some  time  after  write  to  me  that  he  had  followed  my 
advice,  and  taken  care  that  she  should  have  the  residue,  and  not 
be  made  a  prey  of;  or  in  these  terms,  that  she  should  not  be  made 
a  prey  of  J    The  expressions  are  very  different;  and  when  he 
cannot  say  which  phrase  was  used,  I  am  not  at  liberty  to  sup- 
pose it  was  the  strongest,  when  the  latter  phrase  is  applicable  to 
the  conversation  between  them :  for,  by  his  evidence,  the  great 
object  was  to  provide  for  her,  so  that  no  person  should  be 
induced  to  marry  her  on  account  of  her  property,  and  by  giving 
the  principal  part  in  that  limited  way,  he  was  taking  that  caution 
which  he  mentions  to  Croft    It  appears  also,  from  Crof^B  evi- 
dence, that  the  intention  to  give  the  surplus  one  way  or  other 
was  not  a  formed  design  of  the  testator  at  the  moment  of  making 
the  will,  for  afterwards,  in  March,  the  testator  told  him,  *  he  was 
not  satisfied  with  his  will,  though  he  hoped  others  would  be, 
and  that  he  was  much  troubled  about  the  residue.'    The  question 
v^as,  what  would  become  of  it  if  he  did  not  give  it?     Where 
he  says,  that  all  the  real  undisposed  of  would  go  to  his  sister,  and 
all  the  personal  to  his  executrix,  he  again  treats  that  part  of 
his  property  as  undisposed  of;  and  then  it  follows,  pretty  much 
of  course,  that  his  next  of  kin  must  have  it     Then  consider  the 
evidence  for  the  plaintiff.    The  two  Walkei^s  were  men  of  busi- 
ness; to  them  he  applies,  not  to  the  witnesses  for  the  defendant, 
to  know  how  he  ^all  dispose  of  his  property.    One  swears,  he 
told  him,  upon  receiving  instructions  for  the  will,  and  when  it 
was  executed,  that  the  surplus  was  not  disposed  of;  and,  there- 
fore, it  is  clear  he  did  not  mean  it  should  go  either  to  one  or  the 
other,  but  that  he  meant  to  dispose  of  it  himself  by  a  codicil ; 
and  it  is  material,  as  was  observed  by  Mr.  Mansfield,  that  in 
this  case  there   is  something  more  than  parol  evidence  only, 
w.,  the  sketch  of  the  codicil  found  wrapped  up  with  the  will. 
Therefore  the  evidence  for  the  plaintiff  is  much  stronger ;  first, 
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Of  the  admis-  on  account  of  the  relation  between  the  defendant  and  one  of  her 
evidence!^  principal  witnesses;  next,  it  is  clear  from  Thomas  fFalker's  evi- 
dence, that  he  intended  at  the  time  to  give  the  remainder  to 
different  objects,  and  talked  of  other  relations  as  near  to  him  as 
those  provided  for  by  the  will ;  and  also  said,  he  had  provided 
for  all  the  grand  objects  of  his  bounty  by  his  will,  and  must 
defer  the  rest  to  another  opportunity,  which  is  strong  to  show 
he  did  not  mean  they  should  take  more  than  was  expressly 
given.  Therefore,  even  upon  the  parol  evidence,  it  is  in  favour 
of  the  plaintiff,  and  no  intention  is  made  out  to  give  it  to  the 
executrix ;  and  so  either  way,  upon  the  will  or  the  evidence,  the 
plaintiff  is  entitled  as  next  of  kin.  Therefore  there  must  be  an 
account ;  but  the  costs  must  come  out  of  the  surplus,  for,  giving 
that  to  the  plaintiff,  I  cannot  give  her  the  costs."  The  cause 
was  afterwards  reheard  by  Lord  Louffhbarauffh,  C,  who  affirmed 
the  decree  (e). 

The  cases  of  Clermell  v  Lewthvxdtej  and  Thornton  v.  Tracy  (/), 
were  independent  of  each  other,  but  involving  the  same  ques- 
tion $  and  being  brought  forward  under  similar  circumstances, 
they  were  considered  and  decided  together,  and  the  general 
observations  of  the  Court  were  applied  to  both.  The  former 
arose  upon  the  will  of  John  LewthtcaUef  dated  October  30th,  1780^ 
commencing  thus:  '^  I,  John  Lewthtoaite^  of  Whitehaven^  in  the 
county  of  Cumberland^  gentieman,  being  willing  and  mindful 
to  dispose  of  my  worldly  estate,  do  make  this  my  last  will  and 
testament  in  manner  following:  As  touching  the  vrorldUy  estate, 
wherewith  it  hath  pleased  God  to  bless  me  in  tiiis  life.**  The 
testator  then,  among  other  dispositions,  devised  to  John  Leu^k- 
waite,  of  the  island  of  Dominica,  and  his  heirs,  his  fi'eebold 
messuage  and  tenement  at  Kirksanton,  in  the  said  county  of 
Cumberland;  and  then  gave  to  Mr.  fFilUam  I^ewtkioaite,  of 
Broadffate,  in  the  said  county,  1,000/1,  and  appointed  the  said 
William  Lewtkwaite,  and  his  heirs,  executors  of  that  his  last  will 
and  testament.  The  testator  died  in  October,  1790.  His  wife 
and  only  son  both  died  before  he  made  his  wilL  John  Lewtk- 
waite,  the  devisee  of  the  real  estate,  died  in  the  life  of  the 
testator,  in  consequence  of  which,  William,  the  executor,  was 
^Iso  heir«at-law.  After  the  debts,  &c.,  were  paid,  the  personal 
estate  afforded  a  surplus  of  about  70,0002.  The  bill  was  filed 
by  several  first  cousins  of  the  testator,  to  have  the  residue  dis- 
tributed among  the  next  of  kin. 


(«)  2  Ves.  jiin.  78. 


(/)  2  Ves.  jun.  465. 
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The  executor  went  into  parol  evidence  of  the  testator's  inten-  of  the  admis- 
tion  in  his  favour.    John  Dixon  deposed,  that  "  the  testator  for  "¥J'*y  ^^P"*^* 

.     .  .  1  ,       evidence. 

the  last  ten  years,  on  account  of  his  infirmities,  employed  the  ^  — 
defendant  to  assist  him  in  managing  his  a£Pairs^  and  seldom  executors. 
transacted  any  business  without  consulting  him.  In  1782,  the 
deponent  went  to  the  testator  to  endeavour  to  persuade  him  to 
accept  a  conveyance  of  the  equity  of  redemption  of  an  estate, 
upon  which  he  had  a  mortgage,  with  respect  to  which  there  was 
some  dispute.  The  testator  said  his  advice  was  good,  but  he 
must  excuse  his  making  any  answer  till  he  had  seen  his  relation, 
JVilUam  Lewthwaite^  as  he  would  leave  it  to  his  choice  whether 
he  would  have  it  land  or  money.  The  deponent  frequently 
assisted  the  testator  in  examining  his  banker^s  accounts,  and  on 
one  of  those  occasions  observed  to  him,  that  his  fortune  in  the 
funds  was  accumulating  very  fast,  and  he  hoped  he  had  settled 
Bis  a£Pairs:  the  testator  answered  he  had,  much  to  his  satis&ction; 
that  all  he  had  was  to  go  to  Broadgate.  This  conversation 
happened  some  time  after  the  death  of  the  testator's  wife  and 
son,  in  1783  or  1784,  and  at  that  time  the  defendant  lived  at 
Broadgaie.  The  testator  complained  to  the  deponent,  that 
lAxwson^  one  of  the  plaintifis,  had  used  him  very  ill,  by  applying 
to  him  as  a  trustee  in  the  will  of  Sir  W.  Lawson  to  consent  to  an 
application  to  Parliament  to  dock  the  entail  There  was  a  great 
shyness  between  the  Lawson  family  and  the  testator  to  his  death. 
The  testator  informed  the  deponent^  that  Lawson^s  son  had  called 
upon  him  and  that  he  scarcely  knew  him :  the  deponent  express- 
ing his  surprise  that  he  did  not  know  so  near  a  relation  as  Mr. 
Lawson^  who  might  possibly  expect  to  come  in  for  some  part  of 
his  fortune,  he  answered,  it  was  then  too  late.'' 

Isabella  Allison^  a  servant  of  the  testator,  deposed,  that^  after 
the  death  of  his  son,  his  wife  pressed  him  to  make  a  will;  and 
on  that  subject  he  frequently  declared  to  his  wife,  that  he  held 
it  good  to  keep  the  name  up  in  the  family.  The  deponent  never 
heard  him  name  any  other  relations  of  the  Lewthwaite^a  but  the 
family  at  Broadgate;  and  once  he  received  a  letter  from  a  person 
of  that  name  at  Chester^  claiming  to  be  his]  relation,  upon  which 
he  was  very  angry,  and  said  he  had  no  such  relation  there.  There 
was  no  connection  between  the  testator  and  any  of  the  persons 
claiming  as  his  next  of  kin. 

Henry  Bowman^  an  attorney,  deposed,  that  upon  the  16th  of 
Novemhery  1786,  he  went  to  take  an  abstract  of  a  mortgage  which 
the  testator  bad,  in  order  to  prepare  an  assignment,  and  with 
great  difficulty  prevailed  upon  the  testator  to  look  for  and  let  him 
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Of  the  ftdmis-   bave  the  deed)  as  he  declared  he  did  not  like  to  do  any  business 
sibility  of  parol  without  the  assistance  of  his  relation,  WilUam  LewUmaite,  who 

evidence.  '  j      r    -l 

-TTz — TT —  had  the  roanaeement  of  all  his  matters.     On  the  22nd  of  the 

Addncedby  ,     i  i  i  •  j  j   • 

executors.  same  month  he  went  to  have  the  assif^ment  executed;  ana  in 
the  course  of  conversation,  asked  the  testator  if  Lawsant  the 
plaintifip,  was  not  his  next  of  kin,  and  would  not  get  great  part  of 
his  personal  estate ;  the  testator  replied,  with  some  earnestness, 
*^  No,  the  bulk^  or  most  part  of  my  personal  estate,  will  go  to  my 
relation,  Mr.  Lewthwaitey  oi  Broadgaie.^ 

Mary  Deane  deposed,  that  she  had  heard  the  testator  say,  his 
father  was  brought  up  at  Broadgate^  and  it  was  the  &raily  home 
of  tlie  Lewtkwaite^s;  and  that  from  the  death  of  Sir  fF,  Lawsan 
he  had  dropped  all  connection  with  that  fiunily,  having  a  dislike 
to  his  brother.  Sir  Gilfrid,  the  plaintiff. 

Atui  Rotkerie,  a  servant  of  the  testator,  deposed,  that  after  the 
death  of  his  son,  he  sent  a  fitvourite  greyhound,  upon  which  he 
set  a  great  value,  to  be  taken  care  of  by  the  defendant,  who^  he 
said,  he  thought  would  do  it  best  After  1780,  in  a  conversation 
with  him  respecting  his  intention  to  sell  a  pew  in  a  chapel,  she 
said  she  was  afraid  he  was  doing  vnrong,  as  she  thought  it  would^ 
after  his  death,  belong  to  Mrs.  EUuon,  his  wife's  niece;  he 
answered,  it  was  his  own  property,  and  Mrs.  EWsan  should  not 
have  it,  for  he  had  made  his  will,  and  given  all  his  property  to 
the  defendant,  except  a  few  legacies;  and  that  he  had  given 
1,000/.  to  Mrs.  Postletkwaitey  because  she  had  a  fiunily,  and  was 
more  needy  than  the  other  legatees ;  and  that  he  had  given  500iL 
each  to  Mrs.  Hunter  and  Mrs.  Jgnes  Lewthwaitey  the  defendants 
sisters.  The  testator  would  not  listen  to.  the  deponent's  entreaties 
in  fevour  of  Mrs.  JEUisan,  but  said,  he  had  a  right  to  do  as  he 
thought  fit  with  his  own ;  and  he  would  never  alter  what  he  had 
done.  She  frequently  heard  him  say,  since  the  year  1780,  down 
to  within  three  months  of  his  death,  that  neither  Sir  GUfrid 
Lawsoriy  the  plaintiff,  nor  any  of  the  Lawson  family,  should  ever 
have  a  penny  of  his  money  or  effects.  There  was  no  connection 
between  him  and  that  family,  or  the  other  plaintifis.  The  plaintiff, 
Sarah  Cockbume,  applied  to  the  testator  for  relief  saying  her 
brother,  the  plaintiff,  Laxcsan,  had  refused  to  relieve  her;  the 
testator  refused  to  assist  her,  and  said,  she  was  to  expect  nothing 
from  him.  The  deponent  heard  firequent  declarations  fix)m  the 
testator,  during  the  last  six  or  seven  years  of  his  life,  that  he  had 
given  the  greatest  part  of  his  fortune  to  the  defendant  This 
witness  confirmed  the  deposition  as  to  the  letter  to  the  testator, 
claiming  kindred  with  him.     Eleanor  Postktkwaite,  and  other 
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witnesses^  spoke  generally  to  the  testator's  regard  for,  and  inti-  Of  the  admii- 
macy  with,  the  defendant  and  his  fiunily.  The  answer  admitted^  ^^^^^^  P"^* 
that  about  two  years  before  the  testator's  death,  the  defendant,  in  — 

looking  among  some  papers,  discovered  the  will;  and  about  esecuton. 
Auffust,  1790,  he  shewed  it  to  his  solicitor,  and  took  an  opinion 
of  counsel  as  to  his  title  to  the  residue.  The  opinion  was  in 
&your  of  his  tide  to  the  residue,  but  that  it  was  a  very  doubtful 
case ;  and  that  he  might  give  pared  evidence  of  the  testator^s 
declarations  to  explain  his  intention* 

The  other  cause  arose  upon  the  following  will  of  Ann  Laud,  in  ThmmtoM  v. 
which  the  testatrix  gave  James  Tracy  30(M1 ;  and,  among  other  ^^^ 
dispositions,  gave  her  sister  JEleanar  (one  of  the  plainti£b)  one 
shilling;  to  Esther  Tkomtany  another  of  her  sisters,  and  one  of 
the  plaintifis,  an  annuity  of  5il;  and  to  Mary  and  EUzabeth 
Kingston,  her  two  nieces  (two  of  the  plaintifis),  \0L  each*  The 
testatrix  also  gave  her  wearing  apparel  equally  between  her 
sisters.  To  Esther  Loud,  another  of  the  testatrix's  sisters,  one 
shilling;  and  she  appointed  James  Tracy  her  '*  whole  and  sole 
executor."  This  will  was  drawn  by  Tracy,  the  executor,  and 
was  executed  by  the  testatrix  on  the  21st  o(  March,  1791 ;  and 
on  the  same  day,  very  soon  afterwards,  she  died  The  bill  was 
filed  against  the  executor  by  the  testatrix's  two  sisters  and  two 
nieces,  to  have  the  residue  distributed  among  the  next  of  kin. 
EUzabeOi  Loud,  another  of  the  sisters  of  the  testatrix,  and  mother 
of  the  executor's  wife,  was  a  defendant.  The  executor,  by  his 
answer,  said,  that  this  legacy  was  intended  for  his  wife ;  but  he, 
not  knowing  whether  a  married  woman  could  take  a  legacy, 
thought  it  better  to  put  it  down  in  his  own  name.  He  went  into 
parol  evidence.  MaryLambk  deposed,  that  she  frequently  heard 
the  testatrix  declare,  she  had  been  all  her.  life  providing  for  her 
sister,  Esther  Thornton,  and  her  &mily,  and  therefore  designed  to 
leave  her  but  a  trifle  by  her  will ;  and  that  she  would  not  leave  a 
farthing  to  her  sister,  Eleanor  Stone,  with  whom  she  had  lived 
upon  very  bad  terms ;  and  that  she  would  leave  the  greatest  part 
of  her  proper^  to  the  defendant  and  his  wife.  When  she  was 
^ving  instructions  for  her  will,  she  asked  Elizabeth  TrcLcy,  the 
defendant's  wife,  what  she  should  give  her ;  she  answered,  **  What 
you  please,  aunt;"  the  testatrix  said,  ^'300^"  The  defendant 
asked  the  testatrix  what  she  would  give  her  nephew,  John 
Thornton;  she  replied,  '^Hie  Portlemouth  estate;"  and  directed 
that  he  should  pay  thereout  to  his  mother  an  annuity  of  5L  The 
defendant  then  asked,  whether  she  would  give  Samuel  Thornton 
SnudTs  estate ;  she  replied,  ''No;  he  hath  had  enough  already ; 
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Oftheadmis-  give  htm  one  shilling."  The  defendant  asked  what  she  woold 
Snc^!?**"'^*g^^®  her  brother's  children  at  Dittisham,  meaning  the  plaintiflfe, 
Adduced b —  ^^''V  -^Hirf  and  EUzabeth  Kingston;  she  replied,  "  Stop:"  and 
execttton.  after  some  little  time  said,  *'  51  each."  The  defendant  said,  she 
could  afford  them  more ;  she  immediately  answered,  ^I  am  afraid 
I  shall  give  away  too  much  from  you;"  he  said  he  had  enough, 
and  asked  if  he  should  give  them  10/.  each;  she  desired  him  to 
do  as  he  pleased,  and  he  accordii^ly  put  down  lOil  to  each  of 
them.  She  then  ordered  him  to  put  down  6L  each  to  her 
nephews,  Robert  and  Crawford  Thornton.  He  asked  her  what 
she  would  give  her  sister,  Eleanor  Stone  ;  she  replied,  **  Nothing:" 
but  after  a  little  hesitation,  said,  *^  You  must  give  her  a  shilling, 
or  else  it  will  not  stand  in  law."  She  then  directed  him  to  put 
down  one  shilling  to  her  sister,  EUzabeth  Lond^  and  said  to  him 
and  his  wife,  ^^You  maintain  your  mother."  EUzabeth  Tracy 
answered,  *^  Yes,  aunt."  He  then  asked,  whom  she  would  have 
for  the  executor;  she  answered,  *^You,  Jame$r -  A  little  before 
her  death,  in  conversation  with  the  defendant  and  his  wife  about 
the  rent  of  one  of  her  estates,  which  she  thought  he  was  going  to 
let  at  an  under  value,  she  told  him  he  should  endeavour  to  make 
the  most  of  it;  as  the  more  he  made  of  it,  the  better  it  would  be 
for  himself.  Sarah  Hewitt  deposed,  that  the  testatrix  dedaied 
she  designed  to  leave  her  sister,  Esther  Thomtony  an  annuity  of 
dL  out  of  the  Portlemouth  estate ;  and  that  she  would  leave  her 
.  sister,  Eleanor  Stone^  but  one  shilling,  as  she  had  enough  already. 
This  witness  confirmed  the  last,  as  to  what  passed  at  the  making 
of  the  will  John  Thornton  deposed,  that  the  testatrix  frequently 
declared,  her  sister,  Eleanor  Stone,  should  never  be  the  better  for 
her,  because  she  used  her  so  ilL  These  witnesses  and  others 
deposed,  that  the  defendant's  wife  was  the  favourite  niece  of  the 
testatrix;  that  she  never  transacted  any  business  without  the 
assistance  and  advice  of  her  and  her  husband;  and  had  said,  they 
were  the  only  friends  she  had  left. 
Judgment  upon  There  was  no  evidence  for  the  next  of  kin  in  either  cause. 
Uwthwaite.  Lord  Jlvanley,  M.  R.,  after  reprobating  the  admission  of  parol 
evidence,  and  going  through  the  cases  before  stated,  observed^ 
that  the  rule  was  clearly  established,  that  the  executor  should 
have  the  residue,  unless  there  was  a  strong  and  violent  pre- 
sumption to  the. contrary;  that  a  legacy  to  him  afforded  thai 
presumption :  but  that  it  was  not  so  strong,  to  take  away  his  legal 
right,  as  to  deprive  him  of  the  opportunity  of  proving  by  parol 
evidence,  that  the  testator  did  intend  that  he  should  have  it. 
Therefore,  he  was  bound  to  admit  it;  for  those  cases  clearly 
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established  it.    Upon  the  effect  of  the  evidence  his  Lordship  said:  or  the  admb- 

"  As  to  the  first  of  these  causes,  a  very  extraordinary  part  of  the*  ^^^^^  ^  P^* 

will,  and  which  gives  great  strength  and  credibility  to  the  evidence,  — 

is  the  addition  of  the  words,  ^  and  his  heirs.'     Great  stress  was  executon. 

laid  upon  them.     Perhaps  that  alone  is  too  slight :  but,  coupled 

with  the  evidence,  can  any  one  doubt,  the  testator  had  some 

meaning,  and  had  an  idea  of  a  succession  to  personal,  something 

like  the  succession  to  real  estate.     No  matter  whether  it  could 

take  effect.     It  is  enough  that  he  intended  to  give  it  beneficially, 

especially  if  that  intention  is  corroborated  by  parol  evidence.    He 

had  some  idea  of  giving  something  to  the  heirs.     He  could  not 

mean  them  to  take  only  a  trust :  men  of  whom  he  knew  nothing. 

He  meant  to  make  them  his  hceredesfaeti  as  to  his  personal.    The 

step  taken  upon  discovering  the  will^   is  rather  a  suspicious 

circumstance.    Upon  the  opinion,  I  suppose,  he  was  to  determine, 

whether  his  relation  should  make  his  will  more  explicit     I  lay 

very  little  stress  upon  loose  general  declarations  of  r^ard :  but 

the  evidence  is  positive,  thht  die  testator  intended  he  should  have 

the  surplus,  when  he  meant  to  make  him  executor.    If,  therefore, 

it  is  admissible,  I  must  ask  myself,  whether  I  am  satisfied  he  did 

intend  the  executor  to  have  the  residue:  I  have  no  difficulty  in 

saying,  that  this  evidence,  coupled  with  the  will  and  the  expression 

<his  heirs,*  shews  it;  and  I  am  bound  to  admit  it,  though  not 

arising  at  the  time  of  making  the  will,  and  must  therefore  dismiss 

the  bill." 

Upon  the  other  case  his  Lordship  observed:  "This  cause  is  in  Judgment  upon 
some  d^ee  different  from  the  other.  The  will  is  very  short:  ^J*"****^- 
but  the  expressions  are  not  immaterial.  The  expression  'whole 
and  sole  executor'  occurs  in  one  of  the  cases  I  have  commented 
on.  The  gift  of  one  shilling  to  her  sister  Eleanor  is  very  material 
I  do  not  say  even  that  (which  is,  however,  different  firom  giving 
substantial  legacies),  would  be  enough;  but,  coupled  with  the 
evidence,  it  is  strong;  for  it  must  have  some  object:  and  when 
the  evidence  is  read,  though  it  is  said  to  be  slight,  yet  taken  with 
the  will,  it  is  strong.  It  is  no  uncommon  thing  for  people  who 
are  not  lawyers,  to  consider  making  a  man  executor,  like  making 
him  heir;  and  the  words  *  whole  and  sole'  must  have  some 
meaning.  Can  it  be  only  that  he  was  to  have  the  trust  of  dis- 
posing of  her  property.  It  conveys  some  stroi^  idea  of  something 
beneficial,  but  that  alone  would  not  do.  In  considering  the 
evidence,  I  lay  out  of  the  case  declarations  of  intention  as  to  what 
she  would  do.  It  is  not  necessary  to  comment  particularly  upon 
it:  it  is  sufficient  to  say,  that  upon  a  full  revision  of  all  the 
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Of  the  Bdmis-    aathorides,  and  the  two  cases  in  the  House  of  Lords,  I  am  bound 

"^dlm  ^^  ^**~*  ^  ^y  *^  down,  that  a  legacy  shall  exclude  an  executor,  unkas 

—  evidence  can  be  given  to  rebut  that  presumption  arising  fiom  it; 

•xecuton.         that  parol  evidence  may  be  given  for  that  purpose ;  andthatlam 

satisfied  with  the  evidence  which  has  been  given*  I  must,  there- 
fore, decree  for  the  defendants  in  both  these  causes,  whatever 
may  be  my  private  opinion,  upon  the  point  of  admitting  the 
evidence.  As  to  CtenneU  v.  Letothwaite,  if  the  next  of  kin  are 
not  legatees,  let  the  bill  be  dismissed  without  costs.  In  Thornton 
V.  Tracyy  take  the  usual  accounts  of  the  legacies  due  to  the 
plaintifis,  and  declare  that  the  residue  belongs  to  the  defendant." 
.  In  ClenneU  v.  Lewikwaxte,  the  plaintifis  appealed  (g)  firom  the 
decree  at  the  jBoZb,  upon  which  occasion  Lord  Lauffhbaraugh,  C^ 
observed,  *'  Admitting  then  that  a  legacy  to  the  executor,  unless 
there  are  some  other  circumstances  to  countervail  it,  will  turn 
the  surplus  into  a  trust  for  the  next  of  kin,  and  the  other  pro- 
position, that  parol  evidence  may  be  admitted  to  shew,  that  it 
is  not  the  true  construction  upon  that  will,  the  only  question  a 
Judge  can  ask  himself,  when  it  comes  before  him  upon  pared 
evidence  is,  whether  the  effect  of  the  evidence  upon  his  mind, 
is  to  satisfy  him  that  the  executor  ought  to  be  left  in  full  posses- 
sion of  that  right,  the  nomination  as  executor  gives  him  by  law* 
It  is  very  natural  that  the  counsel  for  the  appellant  should  insist 
upon  separating  it :  but  that  is  not  the  way  to  judge  of  it ;  I 
am  to  take  the  whole,  junctajuvant  llie  will  itself  is  part  of  the 
case.  I  cannot  shut  out  the  will,  and  consider  the  evidence; 
or  shut  out  the  evidence,  and  consider  the  will.  I  must  take 
the  whole  together ;  and  it  has  happened  in  most  of  the  casea^ 
that  the  parol  evidence  has  had  a  considerable  degree  of  appli- 
cation given  to  it,  from  the  terms  in  which  the  will  was  drawn. 
In  this  case  the  will  was  made  at  a  very  advanced  period  of  life, 
but  when,  it  appears  from  all  the  evidence,  he  was  much  in 
possession  of  his  understanding.  It  is  not  in  the  ordinary  terms 
in  which  a  man  of  business  would  express  it  Words  are  used 
undoubtedly  not  in  their  common  meaning,  and  in  a  way,  that 
it  is  di£Bcult  to  know  what  he  meant,  the  words  not  being 
applicable  to  the  subject  The  circumstances  of  the  femily  were 
these.  This  son,  an  only  child,  who  had  lived  to  the  age  of 
forty-two,  and,  during  whose  life,  it  does  not  appear  he  ever 
thought  of  making  a  will,  was  dead;  his  wife  was  also  dead.  He 
then  makes  his  wilL  No  family  is  noticed  in  it,  but  the  femily 
of  the  defendant     How  is  he  appointed  executor  ?    The  testator 

.  ]  (g)  2  Yes.  jun.  644, 648. 
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had  got  into  the  habit  of  using  the  words  *  heirs,*  and  *for  ever:*  of  tfaeadnris- 
and  he  appoints  the  defendant  and  his  heirs  executors.    They  ability  of  pool 

are  very  unapt  words^  and  such  as  no  one,  who  knew  their  just 

application,  would  have  used:  but  I  cannot  say  it  is  so  absolutely  executon. ' 
dark,  and  blank  nonsense,  that  nothing  is  to  be  inferred  from 
it  It  is  difficult  to  resist  the  inference,  that  in  his  idea  it 
was  a  mode  of  describing  the  complete  and  entire  interest  he 
meant  they  should  take  in  the  interests  given*  Though  a  slight 
circumstance,  yet  it  is  not  wholly  to  be  laid  out  of  the  case,  that 
in  the  beginning  of  the  will  he  sets  out  with  a  declaration  of 
intention  to  dispose  of  aU  his  properly :  what  he  does  dispose 
of  is  a  very  inconsiderable  part  His  wife  and  only  child  being 
dead,  his  bounty  is  pointed  to  the  Lewthwaiie  family  at  Broadgate. 
The  real  estate  he  gives  to  the  eldest  of  them  who  was  abroad, 
bnt  with  a  limited  interest;  and  he  gives  these  legacies.  Then 
I  am  to  look  at  the  parol  evidence.  By  that  he  seems  to  have 
been  very  unwilling  to  give  anything  in  his  life.  Be  had 
relations  on  the  part  of  his  mother.  Occasions  had  drawn  him 
to  know  something  of  them,  but  not  favourably.  Little  account 
is  given  of  his  having  any  intercourse,  good  or  bad,  with  the 
others:  but  with  that  family,  the  Lawsan^s  who  were  cousins 
germans  once  removed,  he  certainly  had.  A  habit  had  con- 
tinued of  reposing  his  general  affairs  upon  the  defendant  In 
his  material  transactions  he  consulted  him.  That  is  general 
evidence;  and  if  it  rested  there,  would  be  scarcely  sufficient  for 
a  juiy:  but  then  the  particular  instances  in  IHxon%  Bawinan% 
and  Batherie^s  evidence,  are  so  extremely  strong  and  pointed, 
that  there  is  hardly  a  degree  of  doubt;  for  the  effect  of  all  the 
evidence  is,  not  talking  of  an  intention  in  favour  of  William 
Lewthwaitey  but  of  what  he  had  done.  He  employs  him  in  his 
business,  because  he  had  done  somethii^  in  his  favour.  In  the 
conversation  with  Dixon  about  the  mortgage,  he  declines  enter- 
ing upon  it,  and  adds  the  reason  with  reference  to  the  choice 
of  the  defendant  Upon  another  occasion,  when  settling  his 
banker's  books,  Dtxon's  curiosity  urges  him  to  that  inquiry ;  an 
apology  was  made,  and  a  civil  and  kind  answer  ^ven«  It  is 
the  conversation  of  a  man  of  a  firm  mind  and  intelligent  under- 
standing.  He  then  gives  a  full  answer  to  the  inquiry,  not  that 
he  would  settle  his  affiiirs,  but  that  he  had  setded  them,  and 
that  all  he  had  was  to  go  to  Broadgate.  It  is  said,  that  might 
refer  to  a  future  act:  but  it  follows  upon  his  having  said,  he  had 
settled  his  affairs ;  and»  then  it  is  the  result  of  that  settlement. 
BowmaiC^  conversation  with  him  arises  upon  an  application  for 
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Of  the  admis-    &  little  more  money  upon  the  mortgage  he  had  from  Mrs.  Pasdt- 
«^^of^par<A  thwaxte:  first,  the  sum  of  twenty  guineas  is  begged,  then  ten: 

- — finding  him  inexorable  upon  the  head  of  relief  Bowman  says 

executors.         &  little  peevishly,  that  Sir  CHlfrid  Lccwson  is  his  next  of  kin,  and 

will  get  all  his  money :  he  answers  quickly  upon  that^  '*  No :  the 
bulk,  or  most  part  of  my  personal  estate  will  go  to  my  relation 
•Mr.  Lewthwaite^  of  BroadgaJte^  The  evidence  of  Botkerie  is 
more  particular  still.  Having  been  servant  to  his  wife,  continuing 
his  housekeeper,  and,  in  that  capacity  and  at  his  time  of  life, 
being  much  about  him,  and  having  a  great  desire  to  promote 
the  interest  of  a  niece  of  her  old  mistress,  she  takes  an  opportunity 
to  tiy  to  get  him  into  a  disclosure  as  to  the  disposition  of  his 
fortune.  It  was  very  natural  and  proper  that  he  should  have 
given  that  niece  something :  but Jie  cuts  the  witness  short  upon 
it,  saying,  the  pew  was  his  own.  Then  he  tells  her  what  legacies 
he  had  given.  She  presses  her  application  in  behalf  of  his  wife's 
niece:  but  he  refiises,  saying,  he  would  never  alter  what  he 
had  done.  To  all  these  persons,  therefore,  he  distinctly  speaks 
of  having  made  an  absolute,  definitive,  and  total  disposition; 
and  distinctly  adds,  that  the  object  is  William  Lewthwcdte^  of 
Broadgate.  Upon  this  evidence  applied  to  such  a  will,  the  will 
itself  perhaps  containing  some  circumstances  of  doubt  upon  the 
rule,  (but  I  shall  not  take  it  so :  I  will  take  the  rule  to  be  as  laid 
down  for  the  plaintiff),  there  can  be  no  doubt;  and  I  feel  a 
perfect  sads&ction,  that  in  affirming  the  decree,  I  am  decreeing 
exactly  according  to  the  intention,  as  expressed  upon  this  will, 
which  is  brought  before  me  to  be  construed.*' 

In  Walton  v.  Walton  (A),  Greneral  Brome  left  at  his  death  a 
copy  of  an  instrument,  entided,  <*  Proposals  of  marriage  articles 
by  Major  General  Brome  to  Mr.  MarmOJ*  In  this  instroment 
he  agreed,  amongst  other  things,  to  give  his  daughter  Lomn 
1,700/.,  to  be  paid  to  her  as  soon  as  possible  after  his  decease, 
and  to  allow  her  an  annuity  of  1001  during  his  life,  if  she  so 
long  lived,  &c.  Under  the  copy  of  these  proposals,  the  General 
wrote  a  memorandum,  wherein  he  confirmed  the  articles,  and 
concluded  in  the  following  words:  **And  I  do,  in  consideration 
of  my  said  daughter's  marriage  with  the  said  Richard  Mamdij 
hereby  order  and  direct,  that  all  my  property  and  effects  shall 
be  vested  in  him  the  said  Richard  MameO,  preferable  to  any 
executor  or  administrator,  upon  and  after  my  decease,  for  all 
and  every  the  purposes  in   my  said  agreement  expressed  or 

(k)  14  Ves.  318.     . 
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intended''  The  General  left  a  son  and  Mrs.  Mamellj  his  only  Oftbeadmis. 
cluldren,  and  three  grandchildren  by  a  deceased  son.  Mamell  nWity  of  parol 
obtained  probate.  A  bill  was  filed  by  the  only  surviving  son  of  -  -- — 
General  Brome  praying  a  distribution  of  the  residue  among  executors. 
the  next  of  kin.  The  question  was,  whether  Mamell  "^bs  trustee 
for  the  next  of  kin.  For  the  defendants  Mamell  and  his  wife, 
parol  evidence  was  produced.  The  depositions  of  Wright^  a" 
confidential  servant,  stated  declarations  by  General  Brome,  that 
he  had  given  up  to  MameU  mortgage  deeds  and  securities  for 
the  sole  use  of  him  and  his  wife,  after  his  (the  General's)  death ; 
that  the  General  had  fi*equently  read  the  testamentary  paper  to 
the  deponent,  and  declared  that  he  intended  by  it  that  Mamell 
and  his  wife  should  have  the  whole  property  for  their  sole  use 
after  his  death,  and  that  it  would  be  a  legacy  to  him ;  that  he 
had  delivered  it,  in  deponent's  presence,  to  Mamell^  desiring 
him  to  make  the  most  of  it;  and,  in  allusion  to  arrears  of  the 
annuity  the  General  had  in  the  articles  agreed  to  pay,  the  General 
had  said  that  he  was  determined  to  make  every  compensation 
in  his  power;  and  had,  therefore^  by  the  paper  given  all  his 
property  to  them,  in  preference  to  all  the  world.  The  deponent 
also  stated  general  declarations  of  resentment  against  the  plaintifl^, 
and  a  determination  to  do  nothing  more  for  him^  or  the  grand- 
children. Sir  WilUam  Grant  was  of  opinion^  that  the  parol 
evidence  could  not  be  rejected,  and  that  the  executor  had 
thereby  made  out  his  right  to  the  residue.  In  the  course  of  his 
judgment,  his  Honor  observed,  '^the  parol  evidence  in  this 
ease  is  just  of  the  same  nature  with  that  given  in  Lake  v. 
Lake  (t),  dennellv.  Lewtkwaite  (A),  and  that  class  of  cases:  viz. 
declarations  by  the  testator  after  the  execution  of  the  will^  of 
what  he  intended,  and  understood  himself  to  have  done  by  his 
will;  and  those  declarations  are  ftill  and  distinct  in  favour  of 
MameU.  It  is,  no  doubt,  an  objection  to  such  evidence,  that 
the  Court  has  not  adopted  any  mode  of  obtaining  the  result  of 
it,  in  the  way  in  which  its  truth  and  credit  could  be  best 
examined  and  sifted.  The^e  is  no  instance  of  an  issue  directed 
to  determine  that  question  between  the  executor  and  the  next 
of  kin.  But  it  is  too  late  now  to  contend  upon  that,  or  any 
other  ground,  that  such  evidence  ought  to  be  rejected.  There 
is  nothing  upon  the  face  of  these  depositions  authorizing  me  to 
disbelieve  them ;  and,  assuming  the  evidence  to  be  true,  though 

(0    1  Wilson,  813;   Amb.  126,  (ft)  Ubitupra. 
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Ofthetdmls-    there  is  but  a  single  witness,  I  cannot,  upon  any  princifde  in 

si^lity  of  parol  ^j^jg  Q^^^  ^^fy^  ^  ^Ct  upon  it" 

evidence.  -*'  , 

—  In  Langham  v.  Sanford  (/),  Sir  John  Chichester  gave  to  the 
executors.  ^  Rev.  John  Sanford  10,000i  sterling,  with  the  furniture  in  his 
house  in  Upper  Grosoeiwr^streety  and  at  Wickham  (plate  only 
excepted):  and  after  giving  several  legacies  and  annuities,  con- 
cluded thus:  *'I  appoint  the  aforenamed  John  Sanford^  derk, 
my  executor."  The  testator  made  three  codicils,  two  only  giving 
legacies;  in  the  third  he  mentioned  he  had  given  directions  to 
Mr.  Harmon  to  prepare  a  will  disposing  of  his  paternal  and 
maternal  estates ;  but,  lest  he  should  die  before  it  was  ready,  he 
gave  the  timber  of  his  wife's  ; state  to  G.  C.  Oxenden,  By  an- 
other codicil,  he  gave  a  house  in  Seymour  Flaee,  which  he  had 
agreed  to  purchase,  to  John  Sanford.  Upon  the  bill  of  the 
next  of  kin  claiming  the  residue,  Sanford,  the  executor,  pro- 
duced evidence.  Scott  (among  other  things)  deposed,  that,  at 
the  testator's  suggestion,  he  had  prepared  the  preamble  of  a 
will,  and  written  the  bequests  according  to  the  dictation  of  the 
testator.  Upon  the  deponent's  suggesting  the  propriety  ct 
naming  an  executor,  the  testator  named  Sanford,  and  the  de- 
ponent, if  he  had  no  objection,  and  which  the  deponent  declined : 
that,  oh  the  day  after, -the  deponent  filled  up  the  blanks  in  the 
draft  prepared  by  the  solicitor  under  the  testator's  direction,  and 
the  next  day  the  papers  were  delivered  to  the  solicitor  for  the 
purpose  of  incorporating  the  legacies,  and  disposition  of  the 
personal  property  in  the  draft  will  of  the  real  estate.  Sole, 
another  witness,  deposed,  among  other  things,  that  he  said  to 
the  testator  he  would  tell  him,  for  perhaps  he  did  not  know, 
to  whom  his  personal  estate  would  belong  upon  his  dying 
intestate ;  and  accordingly  named  all  his  next  of  kin,  nine  in 
number;  upon  which  the  testator  appeared  much  startled  at 
some  of  the  names;  and  upon  one,  clearly  indicated  dislike. 
The  testator  having  suggested  the  propriety  of  destroying  a 
paper  drawn  by  Scott,  the  deponent  said  it  would  be  rendered 
useless  by  the  execution  of  the  will,  to  be  prepared  from  the  paper 
the  deponent  had  then  written:  and  that  the  l^acies  in  that 
paper,  with  many  others  he  might  choose  to  add,  together  vrith 
the  names  of  executors  and  residuary  legatees,  might  be  added 
in  his  new  intended  will.  Ann  E.  C  Sanford,  another  witness, 
whose  testimony  was  corroborated  by  her  sister  Jane  Sanford, 
deposed,  that  the  testator  had  expressed  disappointment  at  not 
executing  his   wiD,  and   that  it  was  a  weight  upon  his  mind, 

,  * 
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and  asked  deponent  if  she  knew  who  were  his  next  of  kin^  Oftheadmis- 
and  would  come  in  for  all  his  personals,  if  he  should  not  di&-  "^5**^  of  parol 
pose  of  them :  that,  upon  a  subsequent  occasion,  the  deponent         ,^y„ — 
remonstrating  with  the  testator  upon  leaving  JViekham  Without  exeouton. 
signing  his  will,  the  testator  said  it  was  of  no  consequence,  for 
he  had  settled  his  personals,  and  cared  for  nothing  else.    Huttouy 
another  witness,  deposed,  that  he  had  had  various  conversations 
with  the  testator  relative  to  his  personal  property,  and  which 
the  testator  said  he  had  disposed  of,  having  given  legacies  to 
each  of  his  next  of  kin,  as  they  might  have  been  disappointed 
by  his  making  a  will ;  but  that  the  testator  had  made  no  other 
declaration  in  their  favour,  nor  respecting  the  distribution  of 
his  residuary  personal  estate. 

The  next  of  kin  objected  to  the  admission  of  the  parol  evi- 
dence, insisting,  that  the  testamentary  instruments  amounted 
to  declaration  plain  against  the  executor.  Upon  winch,  Sif 
WUUam  Grant,  M.  R.,  observed,  **  To  raise  the  objection  to  the 
admission  of  the  evidence,  it  must  be  such  as  tends  to  contradict 
the  will.  It  does  not  appear  that  this  will  does  unequivocally 
convey,  upon  the  &ce  of  it,  the  intention  to  exclude  the  executor 
fiom  the  residue.  It  is  not  sufficient,  that  it  fiirmshes  argument 
in  favour  of  that  intention.  A  legacy  to  an  executor  for  his 
pains  and  labour  is  a  declaration,  that  he  is  to  take  the  office  as 
an  office  of  burthen,  and  is  not  to  have  the  benefit  of  the  estate^ 
The  admission  of  evidence,  therefore,  of  an  intention,  that  he 
should  take  the  beneficial  interest,  would  be  to  contradict  the 
will ;  but  in  this  case^  according  to  the  strict  letter,  the  testator 
does  not  say,  the  executor  is  not  to  have  the  plate,  but  merely 
that  he  is  not  to  have  the  plate  as  part  of  the  fiimiture.  That  is 
the  amount  of  the  exception.  However,  therefore,  it  may  fiunish 
an  argument,  it  does  not  necessarily  imply  that  the  testator  might 
not  intend  that  his  executor  should  take  the  plate,  if  not  wanted 
for  the  other  purposes  of  the  will,  as  part  of  the  renduary  estate.** 
The  evidence  was  accordingly  admitted,  and  upon  a  subsequent 
day  his  Honor  expressed  his  opinion^  that,  it  being  admitted  that 
upon  the  &ce  of  the  testamentaiy  papers  the  executor  stood 
excluded  fix>m  the  residue  by  the  particular  bequest  in  his  fiivour, 
the  executor  had  a  right  (m)  to  resort  to  parol  evidence  to 
rebut  the  legal  presumption  fix>m  that  circum9tance ;  but  that, 
upon  the  whole,  the  evidence  did  not  establish,  but  seemed  to 
disprove,  any  intention  to  give  the  residue  to  the  executor :  and 


(m)  See  also  Lord  EldmCB  obflervations,  19  Ves.  64a,  645. 
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OfUieadmis.  his  HoDor  declared  the  plaintifis  entitled  to  the  decree  prayed. 
evideDoe.  ^"^  ^  ^®  couTse  of  his  judgment,  he  observed  npon  the  effect  of  the 
Addnc^T^ —  evidence,  that  <^  in  all  the  cases  of  this  kind  that  I  recollect,  there 
ezecttton.  has  been  evidence  of  dechurations  of  direct  intention  in  fiivonr  of 
the  person  appointed  executor.  Here  it  is  left  to  be  collected 
by  inference  and  deduction  from  such  declaradons  as  these,  that 
he  had  disposed  of  his  personal  property,  or  had  settled  all  his 
personals ;  which  it  is  said,  he  had  not  done  in  any  other  way 
than  by  the  appointment  of  an  executor;  and,  therefore,  he 
must  have  conceived  himself  to  have  made  a  disposition  in 
favour  of  his  executor  by  such  appointment."  His  Honor 
seemed  to  think,  that  from  the  time  of  HM%  evidence  the 
testator  had  resolved  to  make  such  a  disposition  of  his  residue 
as  should  exclude  tb^T claim  of  his  next  of  kin;  but  that  he 
eould  not  collect  from  the  evidence,  that  he  meant  to  attain 
that  object,  or  conceived  it  to  be  attainable  by  any  other  mode, 
than  that  pointed  out  by  the  sketch,  namely,  an  express  dis- 
position of  the  residue.  That  the  testator^s  proposition  to  Scott 
to  be  one  of  the  executors,  with  a  qualification,  if  he  had  no 
objection  to  it^  appeared  strongly  to  shew  that  the  testator  had 
no  conception  that  the  nomination  of  the  executor  would  include 
a  disposition  of  the  residue ;  and  there  was  no  reason  to  believe 
the  testator  ever  had  it  in  contemplation  to  appoint  SeaU  his 
residuary  legatee  (n).  With  respect  to  the  circumstance  of  the 
legacy  to  Sanford^  being  given  before  the  testator  conceived 
the  design  of  appointing  him  executor,  his  Honor  thought  that 
it  shewed  the  testator  did  not  give  the  legacy  to  him  in  the 
character  of  executor,  and,  therefore,  not^  intended  for  his  care 
and  trouble;  but  that  it  shewed  no  more.  Another  circum- 
stance vras,  that  the  draft  made  in  preparation  of  the  will  con- 
tained a  readuary  bequest,  with  the  names  of  the  residuary 
legatees,  inserted  by  tibe  direction  of  the  testator ;  from  which 
his  Honor  thought  it  decisive,  as  he  could  not  believe  that 
the  testator  could  have  conceived  himself  the  day  before  to 
have  made  a  complete  disposition  of  the  residue,  and  given  the 
whole  to  Sanfordy  by  appointing  him  his  executor  {o). 

The  decree  of  the  Master  of  the  Rolls  in  the  last  case  was  con- 
firmed upon  appeal  (^)  by  Lord  Eldan^  who,  in  the  conclusion 


(n)    19  Ves.  647.    Where  Lord  Bimilar  cireumstance  was  held  con- 

Eldon  concurs  in  this  argument.  elusive  of  the  intention. 

(o)   Sip  WUUam  Grant  observed,  (p)  19  Ves.  641. 
that  in  Noutms  v.  Finck^  ubi  ntproy  a 
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of  his  judgment,  obsenred,  **  On  the  whole  my  opinion  is,  that*  Of  the  admis. 
attending  to  what  passed  as  to  this  testator's  great  scheme  of  a  *')^"eJce!  ^"^^ 
will  actually  prepared,  the  appointment  of  a  meeting  to  settle     ,^     ^^ - 
that  more  comprehensive  will  at  the  time   this  was  executed*  cxticators. 
and  attending  to  what  passed  at  the  time  the   defendant  was 
appointed  executor,  he  cannot  take  the  residue.     I  regret  it; 
thinking,  that  this  rule  of  law  does  in  this  instance,  as  it  has 
in  many  others,  disappoint  the  intention  ;  but  I  cannot  get  out 
of  the  rule ;  dxtdi  the  evidence,  fairly  considered,  instead  of  re- 
butting, confirms  the  presumption.     My  judgment  is,  therefore, 
that  this  decision  is  right** 

To  the  last  case  we  may  add  the  more  recent  determination  of 
Gladding  v.  Yapp  (q).  There  the  testator,  after  giving  a  house 
and  lands  with  the  household  furniture,  stocks,  and  implements 
of  husbandly,  (except  ode  mare  for  the  use  of  the  testator  s 
sister  Catherine  Yapp\  to  Thomas  Harris,  absolutely,  added* 
**But  my  sister  Catherine  Yapp  is  to  and  shall  have  her  free 
living,  in  the  house,  or  any  part  for  her  use  as  long  as  she  lives, 
with  the  use  of  any  household  furniture  she  likes."  After 
various  bequests,  the  testator  concluded  his  will  thus:  *^Now 
I  constitute  and  appoint  tny  sister  Catherine  Yapp  to  be  my  sole 
executrix,  and  James  Parlour  shall  have  power  joindy  to  caU 
up  any  monies  due  upon  bonds,  notes,  or  other  securities,  to 
dischai^ge  my  funeral  expenses  and  debts  and  legacies,  as  soon 
as  they  shall  think  meet  after  my  decease,  keeping  a  proper 
account  of  the  same;  and  I  give  unto  James  Parlour,  my 
trustee,  the  sum  of  60L  for  his  trouble,  to  be  paid  out  of  my 
monies  that  are  due  to  me  at  my  decease."  The  will  was  proved 
by  Catherine  Yapp.  The  personal  estate,  which  after  payment 
of  debts  was  considerable,  was  claimed  by  the  next  of  kin.  The  , 
defendant  demurred  to  the  bill  for  want  of  equity;  but  the 
demurrer  was  overruled  by  Sir  John  Leach,  V.  C,  upon  the 
ground,  that  the  direction  to  keep  accounts  primd  facie  imported 
a  trust.  Evidence  was  adduced  by  the  executor  of  Catherine 
Yapp;  and  James  Parlour  the  legatee  deposed  that,  four  days 
before  making  the  will,  the  testator  told  deponent  he  meant  to  * 

make  a  will,  and  give  the  surplus  to  his  sister  Catherine  Yapp, 
and  that  he  would  appoint  her  his  executoi: :  and  that,  some  days 
aft;er,  the  deponent  wrote  out  the  testator's  will,  and  by  his  di- 
rections made  some  alterations ;  and,  upon  being  asked  what  he 
meant  to  give  the  Yapp's  (meaning  Catherine  Yapp's  two  sons). 


(7)  5  Mad.  56. 
VOL.  IL  H  H  H 
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Of  tbeadmis-    the  testator  said  he  would  not  leave  them  anything,  as  he  should 
•iWity  of  parol  appoint  Kate  (meaning  their  mother)  his  executor,  and  she  might 
Add  cgd  bv"  ^^  what  she  would  with  it     The  deponent  also  swore,  that  the 
eiecaton.        testator  Said  he  (the  deponent)  would  have  a  good  deal  of  trouble 
as  his  (the  testator^s)  sister,  was  no  scholar,  and  only  a  woman, 
and  that  the  deponent  was  to  keep  the  account  of  the  property 
for  her.     Sir  John  Leach,  V.  C,  said  parol  evidence  was  not 
admissible  to  contradict  the  will,  and  if  the  will  contain  express 
declarations  that  the  executor  is  to  be  a  trustee,  evidence  cannot 
be  received  against  the  effect  of  that  declaration ;  but  if  there  be 
no  such  declaration  of  trust  in  the  will,  and  only  circumstances, 
which  afford  inference  or  presumption  of  trust  in  the  executor, 
there  parol  evidence  is  admissible  to  answer  that  inference  or 
presumption*     His  Honor  observed,  that  it  appeared  to  him,  on 
the  argument  of  the  demurrer,  that  the  words  relating  to  the 
keeping  accounts  (r)  afforded  an  inference  that  the  executrix  was 
not  to  take  the  residue  beneficially;  for  otherwise,  no  account 
on  her  part  was  necessary ;  but  that  the  evidence  explained  that 
passage  in  the  will ;  since  it  appeared  there  was  no  reason  for  the 
testator  naming  Parlour  as  a  trustee  only,  and  his  sister  executrix, 
as  they  were  to  have  the  same  powers,  but  because  he  meant  the 
latter  to  take  the  residue  beneficially. 

It  appears  to  be  the  language  of  some  of  the  cases  stated  in  the 
present  section,  that  proof  of  such  declarations  of  the  testator 
as  were  made  at  the  time  of  making  his  will,  was  alone  to  he 
admitted ;  and  that  all  conversations  at  other  times,  in  which  any 
thing  passed  between  the  testator  and  others  relative  to  his 
intentions  in  respect  of  his  executors  or  next  of  kin,  were  to  be 
rejected.  Such  certainly  were  the  opinions  of  Lord  Macde^ldd, 
•  in  the  Duke  of  Rutland  v.  The  Duc/iess  of  Rutland  («),  of  Loid 
Kenyan  in  Thomas  v.  Thomas  (^),  and  of  Buller,  J.,  in  Naiarse  ▼. 
FiTich  (tf).  But,  however  sound  the  reasoning  may  have  been 
upon  which  the  opinions  of  those  Judges  were  founded,  at  Ais 
day  they  are  not  law.  Subsequent  cases  have  taken  away  their 
force ;  and  it  is  now;  settled,  that  all  conversations  and  declara- 
tions of  testators,  in  regard  to  their  wills  upon  the  subject  of 
rebutting  equities  or  implied  trusts,  must  be  admitted  under 
proper  qualifications.    In  Trimmer  v.  Bayne  {fD\  Lord  EUdm 


(r)  Before  stated  as  the  oonclu-         (t)   6  Term  Rep.  671,  npra^  p. 
sion  of  the  will.  177. 

(#)  2  P.  Wms.  210,  supra,  p.  1756.         (u)  1  Ves.  jun.  344,  n^pro,  p.  176a 

\w)  7  Yes.  51S. 
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fully  considered  the  subject,  and  in  the  course  of  his  able  judg-  of  the  admis- 
ment,  thus  expressed  himself:  «  I  fear  there  is  no  possibility  of  ^'^U^^y  ^^P*^'"*'^ 

T    -I     1         •  -11  evidence. 

sajing,  parol  declarations^  both  previous  and  subsequent,   are  • 

not  admissible,  though  Lord  CoA^  would  hardly  have  been  brought  executors. 
to  let  them  in^  as  well  as  declarations  at  the  time.  But  there  is 
very  great  difference,  as  also  upon  these  marriage  treaties,  upon 
the  point,  whether  they  are  all  alike  weighty  and  efficacious.  A 
declaration  at  the  time  of  making  the  will  is  of  more  consequence 
than  one  afterwards ;  and  a  declaration  after  the  will,  as  to  what 
he  had  done  (I  am  speaking  as  to  the  time  merely),  is  entitled  to 
more  credit  than  one  before  the  will,  as  to  what  he  intended 
to  do :  for  that  intention  may  very  well  be  altered :  but  he  knows 
what  he  has  done :  and  is  much  more  likely  to  speak  correctly  as 
to  that,  than  as  to  what  he  proposes  to  do.  These  parol  declara* 
tions  are  all  alike  admissible,  whether  consisting  of  conversations 
with  people  who  have  nothing  to  do  with  it,  people  making 
impertinent  inquiries,  and  drawing  from  him  angry  answers,  or 
in  whatever  form,  they  are  all  evidence.  But  they  are  entitled  to 
very  different  credit  and  weight,  according  to  the  time  and 
circumstances." 

His  Lordship  made  similar  observations  upon  this  subject  in 
Langliam  v.  Sandford  (x),  where  he  says,  "  It  is  unfortunate,  but 
it  is  certainly  settled,  tha{  declarations  at  the  time  of  making  the 
will,  subsequent  and  previous  to  it,  are  all  to  be  admitted :  yet 
we  know  that  what  men  state,  as  to  their  intentions,  may  be  con- 
formable to  the  purpose  at  the  time,  but  not  afterwards;  and 
declarations  by  a  testator,  after  having  made  his  will,  are  ft'e- 
quently  made  for  the  purpose,  not  of  fairly  representing,  but 
of  misrepresentii^,  what  he  had  done.  The  weight  of  author^y 
belongs  to  that  evidence,  which  is  evidence  of  fact  at  the  time, 
declarations  with  reference  to  the  will  then  made,  and  conver- 
sations between  the  testator  and  the  person  making  the  will: 
both  embodying  in  the  paper  the  subject  of  those  conversations 
between  the  one  directing,  and  the  other  consequently  doing,  the 
act  Evidence  of  the  other  description,  therefore,  does  not  weigh 
much"  (y). 

2.  We  have  before  observed,  that  when  a  legacy  is  given  to  the  2.  Adduced  by 
executor,  or  .there  are  other  expressions  in  the  will  raising  a  pre-  "®*'**    ***" 
sumption  in  &vour  of  the  next  of  kin  against  the  legal  right  of  the 

(x)  19  Yes.  649 ;  see  also  1  Turn.      7  Bing.  62S ;  Oldman  v.  Slater,  3 
68.  Slip.  84. 

Or)  See  also  WhUaker  v.  Tatham,  \ 
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Oftbeadmis-  executor^  the  executor  is  allowed  to  produce  evidence  to  rebut 
eWdence!  ^^^^  ^^  presumption  ;  so,  on  the  other  hand,  the  next  of  kin  will  be 
-rj: — — —  permitted,  by  adducing  contrary  testimony,  to  encounter  that 
next  of  kfiu  produced  by  the  e^iLecutor.  The  reader  will  find  instances  of  this 
counter  evidence  in  the  cases  of  Racl^ld  v.  Careless  {y\  and 
Nourse  v.  Finch  {t\  before  stated,  and  to  which  he  is  referred. 

It  has  been  also  noticed,  that  where  a  legacy  is  bequeathed  to 
an  executor,  in  such  a  manner  as  to  be  equivalent  to  a  declaintion 
of  trust  in  favour  of  the  next  of  kin,  no  parol  evidence  will  be 
Admitted  on  behalf  of  the  executor  to  prove  a  difierent  intention; 
as  in  instances  where  the  testator  gives  a  legacy  to  the  executor 
for  his  **  care  and  trouble"  (a).  On  the  other  hand,  parol 
evidence  will  not  be  allowed,  on  behalf  of  the  next  of  kin,  to 
deprive  the  executor  of  his  legal  right  to  the  undisposed  residue, 
where  no  legacy  is  given,  nor  any  intention  is  to  be  collected 
from  the  will  that  he  should  be  executor  in  trust 

Thus,  in  Lady  Osborne  v.  ViUiers  (b),  A.y  being  possessed  of  a 
considerable  personal  estate,  made  his  will;  and  thereby  be- 
queathed several  legacies,  but  gave  none  to  his  executor.  The 
question  was,  whether  parol  evidence  ought  to  be  admitted  to 
prove  that  the  testator  did  not  intend  that  the  executor  should 
have  the  residue  of  his  personal  estate,  but  that  the  same  should 
go  according  to  the  Statute  of  Distributions :  and  it  was  held 
clearly  that  no  such  evidence  could  be  admitted,  for  such  ad- 
mission would  not  be  to  allow  evidence  to  oust  an  implication, 
but  to  contradict  the  rule  of  law,  and  what  appeared  upon  the  &ce 
of  the  wilL 

So  also,  in  JFhUev.  Williams  {c\  before  stated,  unequal  legacies 
^  wifre  given  to  the  executors,  and  the  testator  made  no  disposition 
/  of  the  residue  of  his  personal  estate ;  but  left  a  blank  between  the 
last  line  of  the  will  and  the  signature  of  his  name.  The  next  of 
kin  claimed  the  residue,  charging  that  the  testator  intended  in 
the  blank  space  to  introduce  a  bequest  of  the  residue,  but  was 
prevented  by  apoplexy,  and  they  offered  to  produce  parol 
evidence,  but  it  was  rejected,  Sir  WiUiam  Grant  being  of  opini<xi 
that  he  could  not  infer  fix>m  the  blank  left  that  it  was  intended 
for  the  purpose  of  introducing  a  residuary  clause,  either  to  pve  it 
away  from,  or  to  the  executors. 

(y)  2F.Wms.l58;«tt/7ra,p.l702.  supra,  p.  1701;    alsa  17  Yes.  44S; 

(z)  1  Yes.  jun.  344,  supra,  p.  1760 ;  19  Yes.  643 ;  1  TurS^. 
8eeal8operLordJ&2dE9n,19Yes.643.  (b)   3  Bac.  Abr.  71,  ed.   1807; 

(a)  See  Rachfield  v.  Careless,  ubi  Fol.  ed.  p.  426. 

stq)ra;  ClfenneUY,LewthwaUe,2ye8.  '    (c)  3  Yes.  &  Bea.  72,  supra,  pu 

jun.  465;  White  v.  JEvans,  4  Yes. 21,  1736. 
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3.  We  close  the  present  chapter  with  observing,  that  in  many  of  tbeadmis- 
cases  it  happens  that  expressions  are  used  by  persons  in  theur  ^^^^j^^  ^"^°^ 
wills,  affordimr  ground  for  probable  inferences  that  they  intended  — — - — — — 
tbe  executors  to  be  trustees  for  the  next  of  kin;  but  if  sucn  •noeofinten-. 
expressions  do  not  amount,  in  ^the  judgment  of  the  Court,  to  ^f  nJxt  of  kla 
a  plain  and  unequivocal  declaration  that  the  executors  are  to  be  doubtfbL 
considered  as  general  trustees,  they  will  be  allowed  to  produce 
parol  evidence,  in  support  of  their  legal  right  to  the  undisposed 
residue. 

This  is  illustratedr  in  the  case  of  Lynn  v.  Beaver  (d%  before 
stated 

There  the  execator  had  only  a  contingent  reversionary  interest; 
for,  if  he  should  die  in  the  lifetime  of  his  wife,  he  could  take  no 
share  in  the  profits  of  the  testator's  trade.  The  executor  brought 
parol  evidence,  proving  declarations  by  the  testator  that  he 
intended  him  to  take  the  residue.  The  phuntifiTs  counsel 
objected  to  the  evidence  being  read;  but  Lord  Eidon  admitted 
it  His  Lordship,  as  before  stated,  entertained  doubt  whether  a 
contingent  reversionary  interest  would  exclude  the  executor; 
but,  assuming  that  it  would,  he  was  of  opinion  that,  upon  the 
evidence,  the  executor  was  entitled  to  the  residue :  and,  in  con- 
cluding his  judgment,  observed,  *^  Taking  it  for  granted,  however, 
that  this  contingent  reversionary  interest  would  exclude  the 
executor,  there  is  nothing  upon  the  face  of  the  will  to  show  that 
the  executor  was  intended  to  take  the  office  merely ;  all  the  cases 
have  established  that,  under  such  circumstances,  parol  evidence 
is  admissible.  The  question,  therefore,  is  reduced  to  this ; 
whether,  supposing  this  contingent  reversionary  interest  to  be 
a  good  gift  to  bar  the  executor,  I  can  say  that  the  evidence  is 
sufficient  to  rebut  the  presumption  ?  The  widow  of  the  testator « 
swears  to  what  passed  between  her  and  the  testator  after  making 
the  will ;  that  the  testator,  holding  the  will  in  his  hand,  stated 
what,  in  his  judgment,  was  its  effect;  not,  indeed,  with  any 
great  accuracy,  for,  to  do  justice  to  the  testator,  it  was  out  of  the 
power  of  any  man,  living  or  dead,  to  state  accurately  what  was  the 
effect  of  the  will ;  but,  on  one  point,  he  was  quite  distinct,  that 
he  intended  his  executor  to  take  his  property.  I  am,  therefore, 
of  opinion,  upon  the  whole,  that  this  is  a  case  in  which  the  next 
of  kin  cannot  raise  the  trust,  and  that  the  executor  takes  what  is 
undisposed  of  by  the  wilL  On  account  of  the  great  difficulty  of 
construing  this  will,  I  think  the  fair  thing  is,  that  the  costs  of  all 
parties  should  be  paid  out  of  the  estate." 

{d)  1  Turn,  63,  supra,  p.  1700. 
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CHAPTER  XXV. 
The  Jurisdiction  of  the  Courts  in  Legatory  Matters. 

« 

THE  Courts  which  have  jurisdiction  in  testamentaiy  matters 
are  the  Court  of  Chancery,  the  Ecclesiastical  Courts,  and  some 
Courts  Baron.  The  two  last  have  exclusive  jurisdiction  in  the 
probate  of  wills ;  the  jurisdiction  of  the  Courts  Baron  being 
founded  on  immemorial  usage  (a).  The  probate  of  testaments, 
and  the  consequent  determination  of  matters  arising  out  of  them, 
belonged  originally  to  the  County  Courts,  in  which  the  sheriff 
and  bishop  sat  together  prior  to  the  Conquest  (&).  While  these 
two  Judges  presided,  no  distinction  was  made  in  the  determina- 
tion of  law  and  ecclesiastical  causes,  each  Judge  advising  the 
other  in  questions  more  particularly  within  his  province.  After 
the  accession  of  William  the  First,  and  the  consequent  dismem- 
berment of  the  County  Court,  arising  from  the  bishop  being 
prohibited  from  sitting  in  judgment  with  the  sheriff,  the  con- 
sideration of  lay  and  ecclesiastical  questions  followed  their 
respective  Judges. 

It  cannot  now  be  ascertained  at  what  particular  period,  after 
this  revolution  in  the  business  of  the  County  Court,  the  Eccle- 
siastical or  Bishop's  Court  first  acquired  a  jurisdiction  in  testa- 
mentary matters,  but  it  is  agreed  to  have  existed  so  early  as  the 
reign  of  Henry  the  First  or  Henry  the  Second,  but  not  in  exclu- 
sion of  the  common  law  (c). 

Although  the  Ecclesiastical  Courts  have  by  length  of  time 
acquired  the  original  jurisdiction  in  rebus  testamentarOs,  Courts 
of  Equity  have  nevertheless  obtained  a  concurrent  jurisdiction 
with  them,  in  determinations  upon  personal  bequests,  b»  relief 
in  those  cases  b  generally  dependent  upon  a  discovery,  and  an 
account  of  assets.  The  executor  also  is  frequently  considered  a 
trustee  for  the  several  legatees,  and  the  Court  of  Equity  never 


(a)  Office  of  Executor,  44.  Wher^  6  Coke  73,  h. 

Wentworth  mentions  the  Courts  of  (b)   Lamb.  Sax.  Laws,  64 ;   see 

the  manors  of  Cowley  and  Caver-?  Eendoe's  case,  9  Coke  R.  87,  b. 

shiira,    in   the  county  of   Oxford;  (c)  Spclm.  Orig.  of  prob.  of  Wills, 

Man;fot  ▼.  Marriot,  Gilbert's  Eq.  R.  128  5  Qlan.  I^ib.  7,  ch.  6,  7. 
803  J  and  sqc  Orphans  of  Landau  case^ 
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refuses  its  jurisdiction  in  matters  of  trust     In  some  instances  the  As  to  the  pro- 
Court  of  Chancery  exercises  a  jurisdiction  in  exclusion  of  the  !l 

Ecclesiastical  Courts,  inasmuch  as  the  Utter  have  not  the  means 
of  affording  effectual  relief. 

Cases  have  occurred  in  which  Courts  of  Common  Law  have 
assumed  jurisdiction  of  testamentary  matters,  and  permitted 
actions  to  be  brought  for  the  recovery  of  legacies;  but  this  only 
in  particular  instances,  where  by  the  assent  of  the  executor,  or 
the  act  of  the  legatee,  the  nature  of  his  remedy  is  changed ;  for 
no  action  at  law  lies  to  enforce  the  payment  of  a  general  legacy. 
A  more  detailed  consideration  of  this  subject  will  be  attempted 
under  the  following  arrangement: 

Sect.  I.    The  jurisdiction  of  the  Courts,  with  respect 

to  the  probate. 

Sect.  II.  The  Jurisdiction  of  the  Courts,  in  regard  to 

the  recovery  of  the  legacy. 

1. — In  the  EcclesiasHcal  Courts. 

2. — In  the  Court  of  Chancery. 

3. — In  the  Courts  of  Common  Law. 

Sect.  III.  In  regard  to  the  interpretation  of  the  gift. 

1. — In  the  Courts  of  Equity  and  Common  Law. 
2. — iit  the  Ecclesiastical  Courts. 

SpcT.  I.  The  Jurisdiction  of  the  Courts,  with  respect 

to  the  probate. 

Thisjurisdiction  belongsexclusively  to  the  Ecclesiastical  Courts, .  '    "^ 

and  to  those  Courts  Baron  to  whom,  it  has  belonged  from  time     •   '  ,  ^^Jl 

immemorial,  and  by  them  alone  can  the  validity  of  a  will,  either  ^ 

of  real  or  personal  estate,  be  determined  (d). 

But  the  jurisdiction  to  determine  whether  a  married  woman 
has  power  to  make  an  appointment  in  the  nature  of  a  will, 
appears,  to  belong  to  the  Temporal  Courts  (dd). 

If  the  probate  is  merely  produced,  and  nothing  objected  to  it,  A«  to  the  pro- 
it  must  be  presumed  to  be  good,  and  the  Courts  must  proceed 
upon  it;  but  if  parties  are  dissatisfied  with  the  probate,   the 
Courts  of  Equity  will  give  time  (e)  to  dispute  its  validity,  and 

(d)  8  Meriv.  171 ;  7  Bro.  P.  C.  Sheffield  v.  The  Duchess  of  Buck- 
437.  inghamshire,  1  Atk.  628,  infra ;  also 

(dd)  Ex  parte  Tucker^  Be  Inman^  Paine  v.  Stratum^  cited  2  Atk.  647  ; 
1  Man.  &  Gr.  519.  3  Bro.  Pari.  Ca.  257 ;  HavergaU  ▼. 

(e)  Sec  per  Lord  Hardwicke^  in      Harrison^  7  Beav.  49. 
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Ai  to  tlie  pro-  Suspend  their  determination  till  it  has  had  a  trial  in  the  proper 

^^** Ecclesiastical  Court  or  Court  Baron,  which  alone  can  revoke  it 

In  Archer  v.  Mosse  (/),  John  Archer^  the  plaintiff's  uncle>  while 
in  perfect  health,  had  made  his  will,  and  thereby  given  the 
plaintiff  the  greatest  part  of  his  personal  estate,  to  the  value  of 
6,00021 ;  but  B.  Sandymarij  his  maid  servant,  had  prevailed  upon 
him  in  his  sickness,  as  was  alleged,  to  make  another  will,  and  to 
many  her  about  a  week  before  his  death,  when  on  his  death 
bed,  at  six  o'clock  at  night ;  though  it  was  proved  by  two  wit- 
nesses that  she  was  a  year  before  married  to  the  defendant  Moae^ 
and  was  then  his  wife,  and  that  Mozse  procured  the  license  for 
the  marriage  of  Archer  and  Sandyman;  and  that  though  they 
had  set  up  a  will  dated  a  week  before  Archer's  death,  by  which 
Sandyman  was  made  executrix,  and  all  given  to  her,  and  that 
she  had  suppressed  the  former,  under  which  the  plaintiff  claimed: 
yet  as  that  will  so  set  up  by  Sandyman  was  proved  in  the  Prero- 
gative Court,  and  she  had  made  her  will,  and  Mosse  executor 
(though,  in  this  case,  there  was  as  gross  a  practice  proved  as  could 
possibly  be  in  gaining  the  will  by  Sandyman  from  Archer,  and 
that  he  was  not  compos  mentis  either  when  he  made  such  will,  or 
at  the  time  of  his  pretended  marriage  with  Sandyman,  and  that 
he  knew  in  his  health  that  she  was  married  to  Mosse),  and  the 
matter  in  question  purely  related  to  personal  estate,  the  Lord 
Chancellor  was  of  opinion,  that  while  the  probate  stood  the  sub- 
ject was  not  to  be  es^amined  in  Chancery ;  and  though  fraud  was 
fully  proved,  and  opened  to  bimi  y^t  his  Lordship  would  not 
hear  any  proofs  read^  but  dismissed  the  bill 

Again,  in  Plume  v.  Beak  {g),  a  bill  was  filed  by  the  executor 
of  Dr.  Plume,  to  be  relieved  against  a  legacy  of  lOOil  claimed 
by  the  defendant  Beak,  as  given  by  the  doctor's  will.  Beale  was 
no  relation  to  the  doctor,  nor  had  done  him  any  service,  except 
that  she  had  occasionally,  during  his  illness,  brought  him  some 
few  slight  cordials,  in  return  for  which  he  had  ordered  her  a 
piece  of  plate.  The  legacy  was  interlined  in  the  will  by  a  differ- 
ent hand,  and  supposed  to  have  been  done  by  the  defendant 
herself,  when  she  was  left  in  the  room  alone  with  the  corpse,  in 
which  room  th^  will  was  left  But  as  the  will  was  proved  by  the 
executor  in  a  Court  which  had  proper  jurisdiction,  the  subject 
relating  to  personal  estate  only,  and  particularly  as  the  executor 
might  have  proved  the  will  in  the  Ecclesiastical  Court,  with  a 
particular  reservation  as  to  the  legacy.  Lord  Cowper,  C,  said,  the 


(/)  2  Vern.  8,  (g)  \  P.  Wms.  8S8. 
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remedy  of  the  executor  must  be  in  that  Court,  and  dismissed  the  As  to  the  pro- 
biU  with  costs.  ^^- 

A  Court  of  Equity  cannot  set  aside  a  will  of  personal  estate, 
the  probate  of  which  has  been  obtained  in  the  Spiritual  Court; 
that  jurisdiction  belongs  to  the  latter  as  the  Court  of  Probate. 
This  principle  was  recognized  by  Lord  Cotoper,  C,  in  Plume  v. 
Beak  (A) ;  by  Lord  Hardwicke,  C,  in  Banisby  v.  Powel  (t);  and 
by  Lord  Uldouy  C,  in  Ex  parte  Fearon  (J).  It  was  the  ground 
of  the  decision  in  Kerrick  v.  Bransby  (A),  as  reversed  in  the  House 
of  Lords,  and  in  that  of  hard. Zyndhur sty  C,  in  Allen  v.  M^Pher^ 
ton  (/),  reversing  the  judgment  of  Lord  Lanffdale,  M.  R.  (m). 

In  the  latter  case  the  testator  bequeadied  a  legacy  to  the 
plaintiff,  and  made  S.  E.  his  residuary  legatee,  executed  several 
codicils,  by  which  he  gave  to  the  plaintiff  further  legacies,  and 
one-fourth  share  of  his  residuary  estate.  He  afterwards  executed 
another  codicil  (the  ninth),  by  which  he  revoked  all  former 
bequests  to  the  plaintiff,  giving  him  a  small  annuity  in  lieu  thereof, 
and  at  the  same  time  made  a  reduction  in  legacies  which  he  had 
previously  given  to  some  of  the  plaintiff's  relations.  The  will 
and  all  the  codicils  having,  after  litigation  in  the  Ecclesiastical 
Court,  been  admitted  to  probate,  the  plaintiff  filed  his  bill, 
alleging  that  the  testator  had  been  induced  to  execute  the  last 
codicil  solely  through  certain  false  and  fraudulent  representations 
which  had  been  made  against  his  (the  plaintiff's)  character,  at 
the  instance  of  «S1  E. ;  and  that  in  the  Ecclesiastical  Court  he 
had  not  been  permitted  to  take  any  objections  to  that  codicil, 
except  such  as  went  to  the  validity  of  the  whole  instrument,  and 
praying  therefore  that  the  executors,  or  «$.  J^.,  might  be  declared 
trustees  for  him  to  the  amount  of  the  bequests  revoked  by  that 
codicil.  To  this  bill  the  defendants  demurred,  and  Lord  Lynd- 
hursty  C,  aftier  a  review  of  the  authorities  held,  reversing  the 
decision  of  the  Master  of  the  Rolls,  that  on  authority  and  prin- 
ciple the  demurrer  was  proper,  the  Court  having  no  jurisdiction 
to  entertain  the  bill  This  decision  was  confirmed  on  appeal  by 
the  House  of  Lords  (n). 

But  although  a  Court  of  Equity  cannot  set  aside  a  will  of  ^°{  ^^^^^ 
personal  estate,  the  probate  of  which  has  been  obtained  from  the  when  the  pro- 
Spiritual  Court,  yet  the  Court  will  interfere  when  a  probate  has  o^jn^^^ 


(A)  1  P.  Wins.  3S8.  (J)  1  Phil.  133. 

(0  1  Ves.  sen.  119,  287.  (m)  6  Beav.  469. 

(j)  5  Ves.  633,  647.  (n)  20th  July,  1847. 
{k)  7  Bro.  P.  C.  437. 
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As  to  th«  pro*   been  granted,  by  the  fraud  of  the  person  obtaining  it ;  and  eidier 

^^^' convert  the  wrong  doer  into  a  trustee  in  respect  of  such  probate, 

fraud  to  coDTert  OF  obUge  him  to  consent  to  a  repeal  or  revocation  of  it,  in  the 
IntoTtJS^'  Court  from  which  it  was  granted. 

Thus,  in  Bamesly  v.  Powell  {o\  the  bill  sought  to  be  relieved 
against  a  paper  writing,  purporting  to  be  the  will  of  the  plaintiff's 
father,  under  which  the  defendant  Powel  claimed,  and  which  was 
not  without  evidence  to  support  it,  although  there  was  strong 
suspicion  of  forgery.  It  prayed  also  to  be  relieved  against 
several  acts  of  the  plaintiff  since  his  father's  death,  such  as  a 
decree  of  the  Court  oi  Exchequer  against  him,  and  a  sentence  in 
the  Prerogative  Court,  wherein  the  plaintifTs  consent,  to  eatablisb 
that  will  by  a  probate,  was  obtained ;  and  conveyances  and  assur- 
ances were  made  by  him.  Lord  jfifardtotc^,  C,  directed  an  issue, 
with  a  special  direction  in  the  decretal  order,  to  know  upon 
what  foundation  the  jury  went,  if  they  found  against  the  will, 
whether  upon  forgery  or  any  particular  defect  in  the  execution. 

After  a  long  trial  by  a  special  jury,  a  verdict  was  given  against 
the  will,  with  an  indorsement  that  it  was  grounded  upon  forgery, 
and  not  upon  any  defect  in  the  execution.  Upon  the  equity 
reserved.  Lord  Hardwtcke  admitted  that  undoubtedly  the  jurisdic- 
tion of  wills  of  personal  estate  belonged  to  the  Ecclesiastical 
Court,  according  to  which  law  it  must  be  tried,  notwithstanding 
the  will  is  found  foiged  by  a  jury  at  law,  upon  the  examination 
of  witnesses;  but  that  there  was  a  material  difference  between  the 
Court  of  Chancery  taking  upon  itself  to  set  aside  a  will  of 
personal  estate  on  account  of  fraud  or  forgery  in  obtaining  or 
making  that  will,  and  taking  from  the  party  the  benefit  of  a  will 
^established  in  the  Ecclesiastical  Court  by  his  firaud,  not  upon  the 
testator,  but  the  person  disinherited  thereby.  That  firaud  in 
obtaining  a  will  infected  the  whole ;  but  the  case  of  a  will,  of 
which  the  probate  was  obtained  by  fitiud  on  the  next  of  kin  was 
of  another  consideration:  that,  in  the  case  before  him,  the 
plaintiff  had  given  a  covenant  to  the  defendant  to  do  all  acts 
which  Powel  should  require  of  him;  in  consequence  of  which,  a 
special  proxy  under  hand  and  seaT  was  obtained  from  him,  con- 
fessing the  allegations,  upon  which  sentence  was  pronounced 
of  probate  to  the  defendants,  the  executors.  The  probate  de- 
pended on  that  deed ;  and  it  was,  therefore,  proper  for  the  Court  ^ 
to  inquire,  and  set  it  aside  for  fraud,  if  proved;  and  that  that  was 
the  ground  of  jurisdiction  in  the  Court  of  Chancery,  distinct 


(p)  1  Ves.  sen.  1 19,  234,  287 ;  eee  also  Gingell  v.  Home,  9  Sim.  539. 
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from  the  will  itself^  and  abstracted  from  the  general  jmisdiction  As  to  the  pro. 

of  the  Ecclesiastical  Court,  to  determine  of  a  will  of  personal  ^^ ^ 

estate.     On  the  whole  circumstances  of  the  case,  his  Lordship 

decreed,  that  the  defendants  should  consent,  in  the  Ecclesiastical 

Court,  the  next  Term,  to  a  revocation  of  the  probate ;  and  that, 

after  such  revocation,  the  defendant  should  have  a  fortnight's     * 

time  to  propound  the  paper  writing  in  the  Ecclesiastical  Court; 

on  fidlure  of  which  his   Lordship  said  he  would  compel  the 

defendants  to  consent   to  the  granting  administration   to   the 

plaintiff.     His  Lordship  added,  "  I  think  I  ought  to  go  farther ; 

and  although  I  shall  not  yet  decree  a  trust,  jet  even  now  shall  be  /^ 

warranted  to  decree  an  account  of  the  personal  estate,  to  be  paid 

into  the  Bank,  for  the  benefit  of  the  parties  entided,  which  for 

security  was  done  in  Pawis  v.  Andrews;  and  the  present  case, 

from  all  the  ill  practice  that  has  been,  is  stronger  than  that 

This  is  the  better  method,  to  avoid  any  jealousy  of  infringing  on 

the  Ecclesiastical  Court'*  (jp). 

It  being  insisted  for  the  plaintiff,  that  the  Court  ought  to 
direct  no  examination  of  tihe  said  paper  writing,  but  grant  a 
perpetual  injunction,  from  the  circumstances  of  its  being  pro- 
duced and  found  with  the  forged  will,  and  its  reciting  a  forged 
deed;  his  Lordship  thought  this  would  be  a  very  good  defence  in 
the  Ecclesiastical  Court,  as  they  were  circumstances  of  suspicion ; 
but  that  it  would  be  going  too  far  to  say,  that,  because  of  ill 
practice  in  one  will,  he  should  have  no  right  as  to  another. 

So  on  the  other  hand,  the  Court  of  Equity  will  interfere  and  Equity  will 
prevent  a  person  from  taking  an  undue  advantage  by  contesting  son  taking  ad- 
the  validity  of  a  probate,  when  such  person  has  acted  UTuIer  it,  and  J^^^a^^iu"' 
admittedfacts  material  to  its  validity.  after  having  ad- 


mitted facts 


Thus,  in  SheffieU  v.  Buckinghamshire  (q\  the  bill  was  brought  ZS!^S\o 
against  the  defendant  for  perpetual  injunction  to  all  further  pro-  ▼•lidity- 
ceedings  in  the  suit  in  the  Prerogative  Court,  for  controverting  or 
cidling  in  question  the  will  and  codicils  o(  John  Duke  oi  Bucking^ 
hamshire,  after  the  determination  already  and  opinions  given  by 
the  Coiurt  Lord  Harduncke^  C,  granted  the  injunction  on  the 
ground  of  a  series  of  admissions  by  the  Duchess  in  previous  pro- 
ceedings in  the  Court  of  Chancery,  in  which  she  was  defendant 
Her  Grace  had  admitted  the  will  and  codicil  of  the  Duke  to  be 
in  his  handwriting,  and  had  claimed  legacies  under  them :  the 
will  had  been  proved  in  Court  by  witnesses  examined  on  the  part 


(/>)    See  also  Bran»hy  v.  Ker*         (q)  1  Atk.  62S  ;  3Bro.  P.  C.  148. 
ridge^  1  Eq.  Cas.  Abr.  123. 


its 
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As  to  the  pro-  of  the  Duchej$s :  personal  estate  had  been  laid  out  in  purchases 

.  under  the  direction  of  the  Court,  and  subsequent  proceedings 

had  taken  place  with  the  acquiescence  of  all  parties.     Upon  the 
appeal  by  the  Duchess,  after  the  death  of  Edmund  Duke  of 
Buchinghamshirey  her  Grace  had  complained  in  the  Court  below 
of  the  construction,  but  not  of  the  invalidity,  or  undue  execution 
of  the  will  or  codicil     Upon  the  point,  whether  the  question  had 
been  determined  on  proceedings  in  a  proper  Court,  Lord  Hard* 
wiche  expressed  his  opinion  that,  although  it  was  true  that  the 
Court  of  Chancery,  in  an  adversary  way,  could  not  determine  the 
validity  of  a  probate  of  a  will  or  codicil,  yet,  if  it  came  there  on 
an  incident  in  a  cause,  and  that  incident  was  admitted  by  the 
^parties,  the  Court  of  Chancery  or  a  Court  of  law  might  detenmne 
it,  and  hold  the  parties  bound  by  the  admission ;  and  if  either  of 
the  parties  brought  a  new  suit  to  contest  that  determination,  the 
Cotirt  of  Chancery  would  grant  a  perpetual  injunction.     Tha^ 
what  efiectually  gave  the  Court  jurisdiction  in  that  case  was  the 
trust  declared  in  the  will;  and  that  every  thing  coming  in  by 
incident  bound  the  parties;  so  that  the  jurisdiction  of  the  Eccle- 
siastical Court  was  not  impeached,  but,  on  the  contrary,  was 
admitted  (r);  but  from  some  collateral  circumstances,  the  Court 
of  Chancery  did* not  think  proper  to  suffer  the  party  to  apply 
and  take  the  benefit  of  that  jurisdiction.    His  Ix>rdsh]p  observed, 
that  he  should  not  have  made  the  injuncticm  perpetual,  if  there 
had  appeared  any  new  material  facts  and  evidence  since  the  last 
hearing ;  but  there  were  none.     The  injunction  was  accordingly 
against  the  Duchess,  from  proceeding  in  the  Prerogative  Court  of 
Canterbury,  or  in  any  other  Ecclesiastical   Court,  in  the  suit 
already  brought  by  her,  or  in  any  other  suit,  to  call  in  question 
the  will  or  codicil  of  the  Duke,  her  late  husband. 
Ko  appeal  to  But  no  appeal  lies  to  the  Lords  from  a  sentence  in  the  Eccle- 

I^M^U^^^n"  siastical  Court,  confirmed  by  the   Delegates,  pronouncing   a 
the  Ecclesias-    testator  to  be  compos  mentis,  who,  after  the  sentence  upon  an  issue 

tical  Court,  r       a/  \ 

coDfirmed  by     at  law,  was  SO  tound  {s). 

the  delegates.  rpj^^  accuracy  of  the  probate  is  generally  relied  upon  as  con- 
taining an  exact  and  verbatim  copy  of  the  original  will;  but 
in  some  cases  the  Court  of  Chancery  has  sent  for  and  examined 
the  original  will,  and  has  been  influenced  by  it  in  determining  a 
question  of  constniction.  This  occurred  in  Compton  v.  Bloxham  (t), 

(r)  See  Parker  v.  Ashy  1  Vern.  such  erasures  had  been  made. 

256,  where  legacies  were  erased,  as  (s)  3  Atk.  546. 

it  was  supposed  by  the  testator;  and  (/)  2  Coll.  (C),  201. 
the  will  was  admitted  as  though  no 
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in  which  the  punctuation  of  the  original  appears  to  have  thrown  As  totbe  reco- 
light  upon  the  construction.  ^?'7  of  lega- 


Sect.  II.    Of  the  jurisdiction  of  Courts  in  regard  to 
the  recovery  of  the  legacy. — And, 

First,  with  respect  to  the  Ecclesiastical  Courts.  1.  In  the  Ec 

The  jurisdiction  of  the  Ecclesiastical  Courts  is  confined  to  coJJIte^*'"^ 
testaments  merely,  or  in  other  words  to  dispositions  of  personalty : 
if,  therefore,  real  estate  be  the  subject  of  a  devise  to  be  sold  for 
payment  of  debts,  or  portions^  these  Courts  cannot  hold  plea  in 
relation  to  such  disposition. 

Accordingly,  in  PaschaU  v.  Keterick  (u),  it  is  said  to  have 
been  the  opinion  of  all  the  Justices  of  each  Bench,  where  a  man 
devised  that  his  executor  should  sell  his  lands,  and  his  daughter 
have  a  portion  of  the  money  for  her  advancement,  and  so  of 
other  things  a  sum  certain,  and  died,  and  his  executors  made 
sale,  and  would  not  pay  the  legacies,  upon  which  the  daughter 
sued  execution  in  the  Spiritual  Court,  that  the  prohibition  was 
well  laid  in  such  a  case,  because  it  was  not  a  legacy  testamentary, 
but  out  of  land,  by  reason  of  the  will,  in  the  performance  of 
which  the  Ecclesiastical  Court  had  no  concern. 

In  Witter  v.  Witter  (t?),  an  executor  was  declared  a  trustee  of 
the  leasehold  for  lives  for  the  benefit  of  the  next  of  kin  of  an 
infant,  upon  whose  death  a  question  arose,  whether  the  heir  or 
next  of  kin  were  entitled  to  the  lease.  Lord  Chancellor  King^ 
observing,  that  though  the  Spiritual  Court  could  not  inter- 
meddle with  a  freehold  to  distribute  i^  yet  it  did  not  follow  but 
that  the  Court  of  Equity  might  enforce  such  a  vdistribution. 

But,  though  the  jurisdiction  of  the  Ecclesiastical  Courts  does 
not  extend  to  real  estate,  yet  it  affects  interests  arising  out  of 
real  property,  when  such  interests  are  less  than  fireehold,  as  in 
bequests  of  terms  for  years,  or  of  rents  payable  out  of  them,  such 
dispositions  relating  to  chattels  real  only. 

In  Rtmney  v.  Basse  («?),  a  prohibition  was  grayed  to  the 
Ecclesiastical  Court  upon  a  bequest  of  a  rent  out  of  a  term  after 
sentence;  but  the  Court  denied  it,  as  the  subject  was  a  mere 
testamentary  legacy,  and  no  more  than  a  bequest  of  so  much 
money  out  of  the  testator's  goods,  which  was  a  direction  only 


(ff)  Dyer,  151,  h;  also  Ihf^namet         (v)  3  P.  Wms.  99, 101. 
V.  Ferbanke,  Palm.  120,  S.  P.  (w)  2  Keb.  8,  pi.  22. 
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As  to  the  re-     how  it  should  be  paid ;  that  the  rent  was  a  chattel,  and  went  to 

corery  of  lega.  exeCUtorS. 
cies. 

.  ,  p^  . —  Again,  in  Love  v.  Napksden  {x\  IL  Rent,  being  seised  in  fee 
siastical  Courts,  of  lands,  and  possessed  of  a  lease  for  years  of  other  lands,  devised 
all  his  lands  and  leases  to  Thomas  his  son  and  heir,  whom  he 
made  executor,  except  20L  per  annum  for  seven  years  to  be 
employed  in  this  manner;  100/L  to  his  daughter  Elizabeth^  to 
be  paid  within  five  years,  and  30L  to  his  daughter  Mary^  to  be 
paid  in  seven  years.  Thomas  entered  and  appointed  his  wife 
Marxfy  (who  afterwards  married  the  defendant),  executrix,  whom 
Martfy  the  daughter,  sued  in  the  Ecclesiastical  Court  for  the 
legacy  of  30L  The  executrix  and  her  husband  brought  a  pro- 
hibition, surmising,  that,  the  legacy  being  out  of  the  profits  of 
land,  no  suit  could  lie  for  it  in  the  Ecclesiastical  Court.  But, 
as  this  was  a  mere  personal  legacy,  and  having  been  raised  out 
of  the  lease  for  years,  as  well  as  out  of  the  freehold,  and  Thomas 
having  raised  it,  and  died  without  payment  as  there  was  no 
remedy  at  common  law  by  account  or  otherwise,  it  was  reasonable 
the  daughter  should  have  her  remedy  in  the  Spiritual  Court: 
whereupon  a  consultation  was  awarded  by  all  the  Justices,  except 
fFilUamSy  who  doubted  of  it 
In  temporal  In  those  cases,  where  the  Spiritual  Courts  have  jurisdiction, 

toal  (^uits""    ^^  ^  temporal  matter  be  pleaded  in  bar  of  the  relief,  they  most 
bound  by  rules   proceed  accordin£r  to  the  rules  of  the  common  law,  or  they  will 

of  common  law.  J  i  -i  •     i    ^  i.  ▼/•      t        /. 

be  prohibited  from  proceeding.  If,  therefore,  payment  were 
pleaded  in  a  suit  for  a  legacy,  and  there  was  but  one  witness, 
whose  evidence  the  Ecclesiastical  Judge  would  not  deem  suffi- 
cient, merely  because  the  rule  of  their  law  required  twoy  a 
prohibition  would  be  granted  by  the  Temporal  Courts  (y). 

2.  In  the  Court       Secondly y  with  respect  to  the  Court  of  Chancery. 

nancery.  j£  ^^  instrument  is  testamentary  a  Court  of  Equity  cannot  act 

upon  it  unless  proved  in  the  Ecclesiastical  Court  (r).  But  a 
bill  may  be  ^brought  for  discovery  of  assets  before  the  will  is 
proved,  or  while  it  is  the  subject  of  litigation  in  the  Spiritual 
Court  (a). 

It  does  not  appear  that  the  Ecclesiastical  Courts  have  in  any 


(x)  Cro.  J.  279 ;  see  also  Bulst  (C),  569. 

153 ;  Brownl.  &  Gold.  Rep.  84.  (a)    Dulwieh  CoU.  v.  Jabuom,  2 

(tf)  3  Bla.  Com.  112.  Vem.  49 ;  Phipps  v.  Steward,  1  AlL 

(z)  Camett  v.  BOl,  1  To.  &  CoU.  235. 
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instance  exclusive  jurisdiction  in  the  recoyery  of  a  legacy;  but  As  to  the  re. 
wherever  a  legacy  is  recoverable  in   those   Courts,  it  is  also  ^^^7  ^  ^^^ 
recoverable  in  the  Courts  of  Equity.  , — r~7: 

^^      •^  .  Id  the  Court  of 

Thus,  in  Pamptin  v.  Green  (b),  a  bill  was  brought  against  an  Chaneery. 
administrator  for  a  distribution  of  an  intestate's  estate.  The 
defendant  pleaded,  that  the  ordinary,  by  the  Statute  of  Distri- 
butions, was  made  the  Judge  to  distribute,  and  appointed  to 
take  security;  and,  therefore,  that  the  plaintiff  ought  to  sue 
there;  but  the  plea  was  overruled,  and  the  defendant  ordered 
to  answer. 

Although  the  administrator's  accounts  be  passed  in  the  Spiri- 
tual Court,  and  a  distribution  be  there  decreed,  yet  the  Court 
of  Chancery  will  decree  an  account  of  the  whole  estate,  without 
r^ard  to  the  proceedings  there. 

Thus  in  Bissel  v.  j^xtell  (c),  the  widow  in  the  Spiritual  Court 
set  up  a  procurator  for  her  children,  the  in£Emts,  and  got  her 
account  passed  there,  and  each  child  s  proportion  ascertained, 
and  distribution  decreed;  and,  on  giving  new  security,  got  the 
old  security  discharged  The  Court  of  Chancery,  without  regard 
to  the  proceedings  of  the  ^puitual  Court,  decreed  an  account 
of  the  whole  estate. 

Though,  it  should  seem,  in  general,  that  where  the  Spiritual 
Court  is  first  possessed  of  a  cause,  in  which  it  has  concurrent 
jurisdiction  with  the  Court  of  Chancery,  the  latter  Court  will 
not  intermeddle  (df). 

The  Court  of  Chancery,  in  exercising  its  concurrent  jurisdic- 
tion as  to  distribution,  is  concluded  by  the  sentence  of  the 
Spiritual  Court  in  granting  administration ;  and  is  not  at  liberty 
to  re-examine  the  points  decided  in  the  exercise  of  that  peculiar 
jurisdiction  {e). 

Suits  for  l^acies,  however,  are  now  rarely  instituted  in  the 
Ecclesiastical  Courts  (/),  on  account  of  their  not  possessing 
adequate  jurisdiction  to  afford  complete  jdief  in  by  &r  the 
greater  proportion  of  cases. 


(b)  2  Ch.  Ca.  95.  708,  stated  infra. 

(c)  2  Vem.  47.  (/)  6  Mad.  357.    A  recent  in- 

(d)  Nicholas  v.  Ntchokuj  Pre.  Ch.  stance  will  be  found  in  Clarke  v. 
54/S^  and  see  EorreU  ,t.  Waldron^  Douce,  2  Phil.  335;  see  ailso  Butter 
I  Vem.  27 ;  Reymeh  v.  Martin^  3  v.  Rcbstm,  8  PhiU.  (Arches),  368 ; 
Atk.838.  Norrie     t.     Hemhigway,    I    Hag. 

{e)  Hargr.  Law  Tracts,  p.  473,  (Arches),  4  Or^^mm  v.  Qrignumt 

and  Barre  v.  JaehoHy  1  PhiL  5S2,  lb.  635. 
and  Bouchier  t.  Taylor,  4  Bro.  P.  C. 
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A8  to  the  reco-      The  Couit  of  Chancery,  as  before  obsenred,  possesses  in  many 
▼wyoflega-     ^^^^^  jurisdiction,  in  exclusion  of  the  Ecclesiastical  Courts:  in 
In  the  Court  of  ®^™^»  '^^'^^  the  interests  of  the  legatees  fell  under  its  peculiar 
Chancery.        cognizance,  as  in  instances  of  legacies  to   married  women  or 
infents;  in  others,  where  the  bequest  of  the  legacy  involves  th« 
execution  of  trusts,  either  expressed  or  by  the  construction  or 
implication  of  the   Court;  or  where  the  trusts  themselves  are 
to  be  pointed  out  by  the  Court;  in  others,  again,  where  the 
assets  are  equitable  and  to  be  administered  in  Equity,  or  where 
the  remedy  itself  can  only  be  enforced  under  the  peculiar  pro- 
cess of  the  Court  of  Chancery,  as  where  a  full  discovery  of 
assets  is  required.     In  all  these,  and  similar  cases,  the  Court  of 
Chancery  has,  of  course,  the  power  of  granting  injunctions^  ia 
order  to  protect  its  own  exclusive  jurisdiction  {g\ 
Instances  of  We  add  a  few  cases  illustrative  of  the  last  observations. 

dSiSu  '*"*'  Thus,  where  a  legacy  is  given  to  a  married  woman:  as  in  the 
case  of  Meals  v.  Meals  (A),  where  a  married  woman  being 
entitled  to  a  legacy  under  the  will  of  her  aunt,  and  the  executor 
refusing  to  pay  it  to  the  husband,  the  latter  instituted  a  suit  in 
the  Ecclesiastical  Court  for  the  legacy;  the  wife  filed  her  bill 
for  an  injunction  to  stay  her  husband  firom  proceeding  in  the 
Spiritual  Court;  which  was  granted,  he  not  having  made  any 
settlement  upon  or  provision  for  her.  In  the  preceding  instance, 
the  Ecclesiastical  Court  has  no  power  to  compel  the  husband  to 
make  the  proper  settlement  upon  his  wife. 

Another  instance  is  the  case  of  a  I^;acy  to  infants;  in  whose 
behalf  Ekiuity  will  interfere  to  protect  their  interests,  and  to 
give  proper  directions  for  securing  and  improving  the  fund  for 
their  benefit ;  and  which  cannot  be  effected  in  the  Ecclesiastical 
Court 

Thus,  in  Horrell  v.  Waldran  (t*),  the  testator  bequeathed  to 
the  three  children  of  W.  Waldran  200L  to  be  paid  within  a  year 
after  his  deatL  The  executor  stated  in  his  bill,  that  the  childrai 
were  infants ;  that  the  testator  died  about  a  year  ago,  and  that 
the  plaintiff  was  desirous  to  pay  the  200^  on  being  indemnified. 
He  complained,  that  the  father  sued  him  in  the  Ecclesiastical 
Court  to  enforce  payment  of  the  legacy,  without  giving  him  any 
security  against  the  children ;  and  the  plaintiff  insisted  he  could 

(g)  Smith  ▼.  Kempson,  2  Dick.  (h)  1  Dick.  373 ;  alsol  Atk.  491, 

769 ;   1  Atk.  516 ;  HiU  v.  Turner;  516 ;  2  Atk.  420 ;  Pre.  Ch. d48,  S.  P- 

Nicholas  Y,  NicholiM^  ubi  supra ;  Petit  (t)  1  Vera.  26 ;  see  alao  Nicholas 

V.  Smithy  1  P.  Wms.  7 ;  Hatton  v.  v.  Nicholas^,  Pre.  Ch.  546. 
Hatton,  2  Strange,  864 ;  5  Mod.  275. 


Sect,  it.]  in  Ugatofy  matters.  1795 

not  be  indemnified,  but  by  a  decree  in  Equity,  where  care  would  As  to  the  reoo- 
be  taken  to  secure  the  money  for  the  children,  and  for  the  plain-  ^?^  ^^  ^®^*' 
tiff's  discharge.     The  defendant  demurred,  because  the  demand  counof 

being  for  a  legacy,  was  a  subject  properly  cognizable  in  the  Chancery. 
Ecclesiastical  Court  But  the  Lord  Chancellor  declared,  that 
the  suit  was  proper  in  Equity ;  and  that  if  the  matter  had  pro- 
ceeded to  a  sentence  in  the  Ecclesiastical  Court,  it  was  proper  to 
res(»t  to  Equity  for  the  executor's  indemnity,  where  the  legatees 
were  to  give  security  to  refund,  but  not  in  the  Spiritual  Court : 
that  Equity  would  see  the  money  put  out  for  the  children.  His 
Lordship  overruled  the  demurrer. 

Again,  in  legacies  upon  trust 

Where  a  sum  of  money  is  given  to  a  trustee^  upon  trust  for  a 
legatee,  and  he  sues  for  payment  into  his  own  hands  (j),  the  Court 
will  grant  an  injunction  to  stay  the  proceedings  in  the  Spiritual 
Court,  as  the  latter  Court  has  no  jurisdiction  in  matters  of  trust 

In  a  case  of  impUed  or  presumptive  trust,  where  the  testator 
makes  no  disposition  of  the  residue  of  his  personal  estate,  and 
the  executor  by  the  construction  of  the  Court  of  Chancery  is 
trustee  for  the  next  of  kin,  the  Ecclesiastical  Court,  having 
only  power  to  compel  a  distribution  when  the  party  dies  in- 
testate (A),  cannot  decree  the  executor  to  make  a  distribution  of 
the  residue  among  the  next  of  kin,  that  duty  involving  the 
discharge  of  a  trust 

Thus,  in  Petit  v.  Smith  {I)  the  testator,  having  a  daughter  and 
two  sons,  gave  his  sons  5L  a  piece,  and  appointed  them  executors, 
but  made  no  disposition  of  the  surplus.  On  the  death  of  the 
testator,  the  daughter,  as  next  of  kin,  libelled  in  the  Spiritual 
Court  against  the  executors,  to  have  the  residue  of  the  personal 
estate.  The  daughter  recovered  a  sentence  in  the  Spiritual 
Court,  from  which  there  was  an  appeal  to  the  Delegates,  and 
a  prohibition  to  the  Delegates  was  granted :  from  which  the 
daughter  appealed,  and  filed  her  bill  in  Chancery  against  the 
executors  for  an  account.     Distribution  was  decreed. 

Again,  in  Hatton  v.  Hattan  (m),  a  prohibition  to  the  Preroga- 
tive Court  was  moved  for  in  a  suit  there  instituted  by  the  next 
of  }^m  against  the  executor  to  make  distribution  of  the  surplus, 
there  being  a  specific  legacy  to  the  executor,  on  the  ground  of 


(7)  1  Atk.  516,  per  Lord  Hard-  (I)  1   P.  Wms.  6,  S,  R;  Comb. 

wicke,  C. ;  also  Nicholas  v.  Nicholas^      378,  and  see  Farringtcm  y.  Knightly^ 
Pre.  Ch.  546.  1  P.  Wms.  544. 

(k)  Comb.  378 ;  1  Raymond  Rep.  (m)  Ubi  supra, 

86 ;  Hatton  v.  Hatton,  2  Stra.  865. 

vol,.  II.  Ill 
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Afltothereoo-  Us  being  a  trustee  thereof  for  the  next  of  kin;  and  it  was  in- 
deZ  ^^  ^*^     bvsXjqA  that  the  Spiritual  Court  could  only  decree  distribution  in 
in  the  C  ttrt  f  ^^^  ^^  intestacy :  the  prohibition  was  granted* 
Chancery.  Another  instance  of  trust  is,  where  a  sum  of  money  is  given 

to  a  trustee  in  trust  for  charitable  purposes;  as  the  mode  of  dis- 
tribution devolves  upon  the  Court  of  Chancery,  a  suit  in  that 
Court  is  the  proper  course  for  the  recovery  of  the  bequest  (n): 
and  where  the  legacy  is  given  to  trustees  for  the  poor  of  a  parish, 
they  may  file  a  bill  for  the  payment  of  the  legacy,  an  informadon 
by  the  Attorney  General  being  in  such  case  not  neoessaiy  (o). 
For  instances  of  this  branch  of  equitable  jurisdiction,  the  reader 
is  referred  to  Chapter  XIX.  on  the  subject  of  legacies  to  charitable 
uses. 

In  the  case  of  Barker  v.  May  {p),  real  estate  was  devised  to 
executors  in  trust,  to  sell  the  proceeds  to  form  part  of  the  per- 
sonal estate.  At  the  suit  of  a  legatee  a  citation  issued  from  the 
Consistorial  Court  of  Norwich^  against  the  executor  for  an  account, 
who  accounted  for  the  personal  estate,  but  contended  that  he  was 
not  liable  to  account  for  the  money  produced  by  sale  of  the  realty, 
that  not  being  part  of  the  testator^s  personal  estate.  Upon 
the  legatee's  proceeding  to  enforce  payment  in  the  Ecclesiasticfll 
Court,  the  Court  of  King's  Bench  at  the  instance  of  the  executor, 
granted  a  prohibition  on  the  ground  that  the  assets  were  equitable 
and  must  be  sued  for  in  Equity,  the  Eocledastical  Court  not 
having  jurisdiction  in  that  case. 

We  may  close  the  present  section  with  observing,  that,  not- 
withstanding  the  general  rule  of  Equity  not  to  allow  a  suit 
against  an  executor  before  probate  (;),  yet,  under  peculiar  cir- 
cumstances arising  from  the  misconduct  of  the  executor,  or  fiir 
the  protection  of  the  property,  it  will  entertain  the  suits  of  those 
interested  under  the  will,  against  the  executor,  before  probate. 

In  the  case  of  Tucker  v.  Phipps  (r).  Lord  Hardmcke  says, 
upon  the  subject  of  spoliation,  as  to  a  personal  legacy,  where  the 
will  is  destroyed  or  concealed  by  the  executor,  if  the  spoliation 
were  plainly  proved  (though  the  general  rule  was  to  cite  the 
executor  into  the  Ecclesiastical  Court),  the  legatee  might  pro- 
perly come  to  a  Court  of  Equity  for  a  decree  upon  the  head  of 
spoliation  and  suppression.  There  were  several  cases^  where,  if 
spoliation  or  oppression  were  proved,  it  would  change  the  juris- 


(n)  AJtL  Oen.  v.  Pyle,  1  Atk.  435.  (p)  9  Ban.  &  Cress.  489. 

(p)  2  Yd.  &  Jerv.  Exch.  Rep.  60;         (q)  S  Atk.  359. 
Mavor  ▼.  Nucon,  (r)  lb. 
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diction,  and  give  the  Court  of  Equity  jurisdiction,  which  it  had  As  to  the  reco- 
not  originaUy  (s).  ^?^^  ^^  ^^e*- 

So,  where  a  litigation  for  probate  is  pending  in  the  Spiritual  ,    .    ^ 
Court,  though  administration  pendente  lite  may  be  obtained  in  of  Chancery. 
the  Ecclesiastical  Court,  yet  the  Court  of  Equity  may,  in  the 
exercise  of  its  jurisdiction,  in  case  of  fraud,  appoint  a  receiver, 
for  the  purpose  of  preventing  the  destruction  of  the  property  of 
the  testator  {t). 

After  probate,  also,  a  receiver  will  be  appointed  in  case  of  the 
misconduct  of  the  executor,  or  his  misapplication  of  the  assets  (u), 
or  of  his  bankruptcy  or  insolvency  {v) ;  or  in  the  case  of  the 
husband  of  d  feme  covert,  sole-executrix,  being  beyond  sea  (w) ; 
but  the  mean  circumstances  or  poverty  of  the  executor  will  not 
be  a  sufficient  ground  for  such  appointment  of  a  receiver  (x). 

In  Newton  v.  JRicketts  (xx)y  Lord  Cottenham,  C,  held,  that  the 
circumstance  of  a  suit  pending  in  the  Ecclesiastical  Court  to 
recal  probate^  is  not  of  itself  a  sufficient  ground  for  the  Court  of 
Chancery  to  interfere  with  the  disposal  of  the  testator's  property 
by  the  executors,  by  granting  an  injunction  and  receiver. 

Thirdly,  with  respect  to  the  Courts  of  Common  Law.  3.  In  tbe  Courts 

No  action  at  law  lies  to  enforce  the  payment  of  a  general  J^^ommon 
legacy;  for  if  it  did,  no  terms  could  be  imposed  on  the  party 
who  was  entitled  to  recover:  so  that,  when  the  legacy  is  given 
to  a  wife,  the  husband  might  recover  at  law,  and  no  provision 
could  be  made  for  the  wife  or  family,  which  in  a  Court  of 
Equity  wotdd  be  enforced.  Upon  the  grounds,  therefore,  of 
convenience  and  justice,  the  Courts  of  Common  Law  have 
refused  their  interference. 

Early  (y)  as  well  as  more  recent  (2?)  cases,  however,  have 
occurred,  wherein  Courts  of  Common  Law  have  assumed  juris- 
diction in  testamentary  matters,  entertaining  actions  instituted 
for  the  recovery  of  general  legacies,  upon  proof  of  an  express 

dsmmpsity  or  undertaking  by  the  executor  to  pay  them.    But 

'  ■  1 1    .1  ■  I  II  I.  ■      . .  I  ■  .      I       ■  ■  » ■ — — — — 

{»)  Hob.  109.  ard  v^  P(^pera,  1  Mad.  142. 

(0  AOdnatm  v.  Henahaw,  2  Ves.  &  (xx)  11  Jurbt,  662. 

Bea.  S5,  and  BdU  v.  OUver,  lb.  96 ;  (y)  Nicholson  v.  Shirman,  Sid.  45 ; 

Rutherford  v.  Douglas,  1  Sim.  &  Stu.  Ewer  v.    Jones,  Holt*8  Rep.  419 ; 

111.  Henly  t.  Welsh,  11  Mod.  89,  91,  per 

(tt)  Anonymous,  12  Ves.  5.  HoU,  arguendo ;    Davis  v.   Wright, 

(v)  Oladdon  v.  Stoneman,  1  Mad.  Yentr.  120;  Davis  v.  Reyner,  1  Lev. 

143,  note ;    Middleton  v.  DodsweU,  2nd  part,  p.  3. 

13  Ves.  266.  («)   Atkins  v.   Hill,  Cowp.  284; 

(te)  Taylor  v.  AUen^2  Atk.  212.  Hawhes  ^  Ux,  v.  Saunders,  lb.  289, 

(x)  Anon^rmous,  12  Ves.  4 ;  How^ 

IIl2 
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Astothereoo-  these  cases  have  been  ovemiled  by  later  detenninadons :  an 
veryoflcga-     action  at  law  being  now  only  maintainable  against  the  executor 

- — -— for  a  specific  legacy,  after  assent  given. 

of  Common  The  case  which  is  considered  to  have  overruled  the  cases  before 

^^*  alluded  to,  is  Deeis  v.  Strutt(a).    There  an  action  of  assumpsit 

was  brought  against  the  executor,  for  the  arrears  of  an  annuity 
bequeathed  to  the  wife  of  the  plaintiff.  The  executor  never  made 
any  express  promise  to  pay;  but  the  assets  were  sufficient  to 
satisfy  the  plaintiff's  demand.  It  was  contended  for  the  plaintiff, 
that  where  a  man  is  under  a  legal  or  equitable  obligation  to  pay, 
the  law  implies  a  promise,  though  none  was  ever  made;  and  for 
this  the  case  of  Hatches  v.  Saunders  (h)^  was  cited.  But  the 
Court  decided  that  the  action  could  not  be  maintained ;  for  that 
policy  and  convenience  were  against  the  jurisdiction  of  the  Courts 
of  Common  Law  over  the  subject  in  question ;  that  a  Court  of 
Law  could  not  impose  any  terms  on  the  party  suing;  if  he  be 
entitled  to  a  verdict,  the  law  must  take  its  course :  bat  that  a 
Court  of  Equity  would  impose  on  the  party  applying  such  terms 
as  they  thought  right  and  according  to  conscience.  Gfrose,  J<, 
observed,  **  There  is  one  case  in  the  Books  (c),  where  the  declara- 
tion states,  that  in  consideration  of  a  forbearance  by  the  plaintiff 
to  sue,  the  executor  promised  to  pay  the  legacy,  and  the  Court 
held  that  the  action  might  be  maintained ;  but  the  circumstance 
of  that  action,  being  brought  on  a  promise  in  consideration  of 
forbearance,  shows  that  it  was  understood,  that  the  bare  possession 
of  assets  was  not  alone  sufficient.  This  is  a  novel  attempt :  and 
I  am  of  opinion  that  the  action  caimot  be  supported." 

In  Johnson  v.  Johnson  (d)y  Lord  Ahanley^  Chief  Justice  of  the 
Court  of  Common  Pleas,  observed,  that  ^Mf  an  executor  thinking 
that  he  had  settled  the  affairs  of  his  testator,  pay  the  l^acies,  he 
had  no  difficulty  in  saying,  that  a  Court  of  Common  Law  would 
not  entertain  an  action  for  money  had  and  received  against  a 
legatee,  since  such  Court  could  not  take  into  consideration,  as  a 
Court  of  Equity  would  do,  the  mode  in  which  the  funds  might 
have  been  applied"  (ey 

In  the  case  of  Jones  v.  Tanner  (f),  an  action  of  assumpsit  was 
brought  for  a  distributive  share  of  an  intestate's  personal  estate 
against  the  executor  of  the  administrator  of  the  intestate ;  aU^ing 
promises  by  the  executor:  and  it  was  decided  that  the  action  was 
not  maintainable,  it  being  against  the  wrong  person  and  in  the 

(a)  6  T.  R.  690.  (d)  3  Bos.  &  PuL  169. 

lb)  Ck>wp.  289.  (e)  See  alao  NichoboH  ▼.  iSftmwas 

(c)  Davis  V.  Wright,  1  Vent.  120,  Sir  T.  Raym.  Rep.  23 ;  Sid.  45,  S.  C 

and  Smith  ▼.  Johns,  Cro.  Jac.  257.  (/)  7  Bar.  &  Crew.  542, 
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wrong  Court     An  attempt  was  made  in  the  alignment  to  dis-  Astotbereco- 
tinguish  the  principal  case  from  Deeks  v.  Strutt{g\  inasmuch  as  ^*2  ®^***^ 
in  the  latter;^  the   promise  was  implied^  in   the  principal  case  ■ 
express;  but  the  distinction  was  denied,  Littledaky  J.,  observing,  of  Common 
that  the  judgment  of  Lord  Kenyon,  C.  J.,  did  not  proceed  upon  '"*''• 
the  distinction,  and  had  always  been  considered  as  an  unqualified 
decision  that  an  action  at  law  could  not  be  maintained  for  a 
legacy. 

But  if  a  legatee  alters  the  nature  of  his  demand,  and  changes  it  wbere  legatee 
into  a  debt  or  duty,  as  by  accepting  a  bond  from  the  executor  for  jj^"  J^jfij^de- 
payment  of  the  legacy,  it  seems  that  the  effect  of  the  transaction  mand,  and  ac 
will  be,  either  to*  deprive  the  E/^Iesiastical  Court  of  its  jurisdic-  *^   *    " 
tion,  or  to  give  an  option  to  the  person  entitled,  to  sue  in  that,  or 
in  a  temporal  Court  at  his  discretion. 

Thus  in  Gardner's  case  (A),  the  executors  gave  a  bond  to 
one  of  the  legatees  of  the  testator,  for  payment  of  the  legacy. 
Doddridge,  J.,  held,  that  the  obligee  might  sue  for  the  legacy  in 
the  Ecclesiastical  Court,  or  at  Common  Law  upon  the  bond; 
observing,  that  the  acceptance  of  tlid  bond  for  payment  of  the 
legacy,  had  not  totally  destroyed  the  nature  of  it. 

So  in  the  case  of  Goodwyn  v.  Goodwyn  (e),  a  man  bequeathed 
20£  to  his  daughter.  The  executor  entered  into  a  bond  of  40/. 
to  the  daughter,  for  payment  of  the  legacy  according  to  the  wilL 
The  daughter  married,  and  her  husband  sued  the  executor  in  the 
Spiritual  Court  as  for  a  legacy.  The  executor  pleaded  payment 
according  to  the  bond:  and  because  the  Ecclesiastical  Judge 
would  not  allow  the  plea,  the  executor  brought  a  prohibition 
surmising  the  above  facts.  A  consultation  was  moved  for,  because 
the  suit  was  for  a  legacy ;  and  it  was  uiged  that,  although  the 
executor  pleaded  payment,  which  was  not  allowed  in  the  Spiritual 
Court,  yet  he  ought  not  to  have  a  prohibition,  because  payment 
was  a  good  plea  there,  and  if  the  Judge  would  not  allow  it,  the 
party  might  appeal  to  the  superior  Judge ;  and  that  if  a  prohibi- 
tion should  be  suffered  to  go  in  this  case,  the  Spiritual  Court; 
would  try  nothing.  But  it  was  held  by  Gawdy^  Fermery  and 
Yelverton,  J.'s,  that  the  surmise  was  good ;  for  the  executor,  by 
his  entering  into  a  bond  to  the  daughter  for  payment  of  the 
I^acy,  had  extinguished  the  legacy,  and  had  made  the  20L  given 
by  the  will  a  debt  merely  at  common  law,  and  not  suable  in  the 
Ecclesiastical  Court. 

But  although,  as  we  before  observed,  no  action  at  law  lies 


(g)  Ubi  supra.  Dewnhury^    8    Mod.    327,    wherein 

{K)  2  Roll.  Rep.  160.  Gardner'^  caae  is  denied  to  be  law, 

(0  Yelv.  39,  and  see  Cuband  v. 
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Ai  to  the  r«co-  against  the  executor  for  a  recovery  of  a  general  legacy,  yet,  if  the 
very  of  lega.     legacy  be  specific,  whether  of  a  chattel  real  or  personal,  and  the 

.         " executor  has  assented  to  the  bequest,  the  legal  interest  vests 

ofC!ommoD       absolutely  in  the  legatee  (7),  and  the  action  lies  against  the 
^^'  executor  for  the  recovery  of  the  specific  chattel  bequeathed* 

In  Chamberlain  v.  Chamberlam  (A),  Thcmiu  Chaniberlmn  made 
his  wife  executrix,  and  bequeathed  a  lease  to  her  for  life ;  remainder 
to  his  son  for  life ;  remainder  to  his  first  son  and  his  heirs  male. 
The  wife  assented,  and  died,  having  made  Crqft  her  executor. 
There  being  a  deficiency  of  assets,  a  question  arose,  if  Croft 
could  sell  the  lease :  and  Lord  Keeper  Finch  declared  he  should, 
notwithstanding  the  assent  But  that  if,  after  such  assent, 
J.  Chamberlain  the  son  had  sold  the  lease  to  a  third  person  hmA 
fidey  this  had  defeated  the  creditors;  for  this  had  been  a  good 
title  at  law,  and  the  purchaser  should  not  be  defeated  by  this  trust 
for  creditors:  the  Lord  Keeper  tiiereby  admitting,  that  by  the 
assent  of  the  executrix,  the  term  vested  in  the  legatee. 

In  Bastard  v.  Stukely  (Q,  one  bequeathed  goods  to  A.  and  B^ 
the  executor  assented  to  the  legacy,  and  afterwards  A,  died;  and 
the  executor  of  ^.  sued  in  the  Spiritual  Court  for  AJs  share; 
there  being  no  survivorship  in  such  case  by  the  laws  ecclefflasticaL 
A  prohibition  was  granted  upon  demurrer  and  argument:  for,  by 
the  assent  of  the  executor,  the  interest  was  vested  in  the  legatees, 
and  became  a  chattel  governable  by  the  rules  of  die  common  law. 
In  Young  v.  Holmes  (wi),  lessee  for  years  bequeathed  the  term 
to  John  Hohfnes\i\&  executor  for  life,  paying  50i  toJl  8.  remainder 
over  to  the  lessors  of  the  plaintiff.  The  executor  died,  and  his 
executrix  entered  for  the  residue  of  tiie  term,  and  possessed 
herseU*  of  the  lease.  It  was  contended  and  admitted  by  Lord 
Parker,  C.  J.,  that  Holmes  took  the  lease  as  executor  and  not. 
legatee,  and  that  the  remainder  was  not  executed,  and  that  proof 
of  special  assent  was  necessary ;  which  being  proved  by  payment 
of  the  502.  charged  upon  the  term,  verdict  was  given  for  the 
plaintiff. 

In  Doe  V.  Guy  (w),  in  ejectment  for  a  leasehold  house  and 
premises  in  Grosvenor-street,  in  the  parish,  &c.  it  appeared  that 
the  lessor  of  the  plaintiff  claimed  the  premises  in  question  under 
a  bequest  of  the  lease  thereof  firom  Mary  Guy,  to  whom  the 
defendant  was  executor ;  that  soon  after  the  death  of  the  testatrix, 
which  was  in  January,  1802,  upon  Lord  Say  and  Sele*s  applica- 

0*)  Paramour  v.  YanJley,  Plowd.  (/)  1  Lev.  2,  part  209. 

Rep.  539  ;  4  Co.  28.  (m)  1  Strange,  69. 

(A)  1  Cha.  Ca.  256,  cited  3  East,  (»)  3  East,  120. 
125,  per  Lawrence,  J. 
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tion  to  the  defendant  to  deliver  up  the  possession  of  the  house.  As  to  the  rcco- 
he  returned  for  answer  by  letter,  that  it  was  not  convenient  to  ^?^  ^^  ^^^ 

mm  to  remove  before  Michaelmas  then  next,  at  which  period,  -^ — 

but  not  before,  he  was  willing  to  resign  it.     By  a  subsequent  of  C«nmon  " 

letter,  the  defendant  informed  the  lessor,  that  he  was  ready  to  ^^* 

resign  the  house  on  the  25th  of  April.    This  was  ruled  by  Lord 

Ellenbarouffhy  C.  J.,  at  the  trial^  at  the  sittings  at  Westminster^  to 

be  evidence  of  the  defendant's  assent  as  executor  to  the  bequest. 

But  it  being  contended  further,  upon  the  authority  of  Deeks  v. 

Strutt  (o),  that  no  action  at  law  would  lie  to  recover  a  legacy, 

which  was  in  substance  the  case  here,  a  verdict  passed  for  the 

plaintiff,  with  liberty  for  the  defendant  to  move  the  Court  to 

set  it  aside,  and  enter  a  nonsuit.     A  rule  tusi  was  accordingly 

obtained  for  this   purpose.      The  rule   was   dismissed  in  the 

following  term:  Lord  EUenboroughy  C.  J.,  in  the  course  of  his 

judgment  observing,  <*The  question  of  a  specific  legacy  assented 

to  by  the  executor  was  not  before  the  Court  in  Deeks  v.  Strutt^ 

but  whether  the  law  would  raise  an  implied  promise  on  proof  of 

an  acknowledgment  of  assets  by  the  executor,  so  as  to  sustain 

an  action  against  him  for  an  annuity,  payable  out  of  the  general 

funds  of  the  testator.     But  it  never  could  be  doubted,  but  that 

at  law  the  interest  in  any  specific  thing  bequeathed  vests  in  the 

legatee  upon  the  assent  of  the  executor.     K  it  should  afterwards 

appear  that  there  is  a  deficiency  of  assets  to  pay  creditors,  the 

Court  of  Chancery  will  interfere,  and  make  the  legatee  refund 

in  the  proportion  required.     It  makes  no  difference,  whether 

the  bequest  be  of  a  personal,  or  real  chattel;  but  according  to 

the  doctrine  laid  down  in  the  cases  cited  of  Paramour  v.  Yardly, 

and  Young  v.  Holmes  {p\  and  the  passage  from  4  Rep.  28,  the 

assent  of  the  executor  once  given  to  a  specific  legacy,  vests  the 

interest  at  law  irrevocably ;  and  this  is  not  broken  in  upon  by 

any  subsequent  case.     Now  here  was  ample  evidence  of  an 

express  assent  by  the  executor;  for  he  appointed  a  certain  day 

for  giving  up  the  possession  of  the  house  to  the  lessor  of  the 

plaintiff;  and  therefore  the  latter  is  entided  to  recover."    Law- 

rencey  J.,  after  citing  Duppa  v.  Mayo  (y),  Saunders  case  (r). 

Chamberlain  v.  Chamberlain^  and  Bastard  v.  Stuhely{s)j  continued, 

**But  BartmCs  case(^),  which  came  on  to  be  argued  on  a  demurrer 

to  the  prohibition,  appears  to  distinguish  between  the  case  of  a 

general  and  specific  legacy;    inasmuch  as  it  appeared   by  the 

(o)  Supra.  (r)  5  Rep.  12,  b. 

{p)  Flowd.  Rep.  539 ;  1  Stra.  70.  W  Uhi  supra. 

\q)  1  Saund.  278.  (0  Fr«em.  K.  B.  &  C.  P.  Rep.  289. 
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As  to  the  reoo.  Suggestion  that  the  executors  had  cousented  to  take  as  l^tees ; 
de»[         *"     ^^^  ^y  ^^®  mean,  the  property  vested  in  them  as  l^atees,  and 
Inth  Coiirts    ^^  altered  from  what  it  was  when   they  were  executors;  for 
of  Common       when  they  were  executory  one  might,  have  granted  away  oS 
the  goods,  but  after  taking  as  legatees,  one  could  grant  but  a 
moiety :  and  it  is  added,  when  a  certain  thing,  as  a  horse,  or 
cow,  is  devised,  as  soon  as  the  executor  assents,  the  property 
vests  in  the  legatee,  and  he  may  have  an  action  at  common  low 
for  recovery  of  the  thiny ;   and  therefore  diifers  from  the  case 
in  2  Roll.  Abr.  301,  for  that  was  for  a  l^acy  for  which  the 
common  law  gives  no  remedy.     That  must  be  understood  to 
mean  a  leyacy  payable  out  of  the  yeneral  funds  of  the  testator^  m 
contradistinction  to  a  leyacy  of  a  specific  thxnyJ*    Le  Blanc,  J., 
said ;  ^^  It  is  admitted,  that,  upon  the  old  authorities,  there  is 
no  doubt  of  the  plaintiiTs  right  to  recover,  unless  they  have 
been  overruled  by  the  case  of  Deehs  v.  StrutL     But  that  never 
could  have  been  in  the  contemplation  of  the  Judges  there; 
because  it  formed  a  ground  of  objection  with  .them  to  the  action, 
that  it  was  a  novel  attempt,  to  contend  that  the  law  would  raise 
an  implied  assumpsit  against  an  executor,  merely  from  the  pos- 
session of  the  assets.     They  thought  that  it  would  not:  and,  in 
discussing   that  point,   they  shewed  the  inconvenience   which 
would  result  from  extending  the  law  in  that  respect  further,  than 
it  had  been  carried  before." 

In  Williams  v.  Lee  (w),  a  specific  legacy  having  been  be- 
queathed to  the  defendant,  who  applied  to  the  plaintiff  (the 
executor),  and  who  assented  to  the  legacy,  but  delayed  to  deliver 
it,  the  defendant  brought  an  action  of  trover  for  the  legacy, 
consisting  of  several  specific  things  mentioned  in  the  will,  and 
had  a  verdict  and  2002.  damages.  Thc#bill  was  filed,  in  order 
to  set  aside  the  verdict  and  judgment  at  law,  as  obtained  against 
conscience.  The  defendant  pleaded  the  verdict  and  judgment 
at  law.  Lord  Hardwiche,  C,  allowed  the  plea,  observing  in  the 
course  of  his  judgment,  "It. is  very  extraordinary  if  a  legatee 
must  in  every  instance  bring  a  bill  in  this  Court  for  the  reco- 
very of  a  legacy  against  an  executor ;  for,  though  it  is  said  by 
the  plaintiff's  counsel,  that,  after  a  testator's  debts  are  paid, 
the  residue  vests  in  an  executor,  and  the  legatee  is  not  entitled 
to  it  at  law,  yet  after  an  executor  has  assented,  an  action  for 
trover  will  certainly  lie  for  a  legacy"  (»). 


(tt)  3  Atk.  223. 

(r)  See  also  Cooper  v.  Tkomtonj  3  Bro,  C.  C.  98,  plated  «i^ra,  p.  SS7. 


Sect,  m.]  in  legatory  matters.  1803 

Trover  is  founded  in  the  property  of  the  plaintiff,  who  must  in  the  inter- 
also  have  the  right  of  possession  as  well  as  of  property  (to),  pr«**V^  ^^ 

both  these  rights  must,  therefore,  concur  in  the  legatee  of  the  

specific  personal  chattel,  in  order  to  entitle  him  to  this  species  of 
remedy  for  the  recovery  of  his  legacy. 

In  the  instance  of  a  specific  real  chattel,  the  cases  before 
stated  shew  that  where  the  action  lies  at  law,  ejectment  is  the 
proper  remedy. 

It  was  decided  in  the  case  oi  Nicholson  v.  Sherman  {x)y  that  an 
action  on  the  case  will  not  lie  for  a  general  legacy.  The  cases 
dted  below  (y)  are  early  authorities,  wherein  it  is  stated,  that  an 
action  of  debt  or  on  the  case  will  lie  for  money  charged  upon 
land;  but  it  would  seem  that. the  reasoning  upon  which  the  case 
of  Deehs  v.  Strutt  was  decided,  is  equally  applicable  to  those 
authorities,  and  would  overrule  them. 

Sect.  III.  Of  the  jurisdiction  of  the  Courts  in  the 
interpretation  of  testamentary  dispositions. 

A  very  few  observations  will  suiBce  upon  this  subject.     Each  As  to  the  inter- 
Court  in  which  a  legacy  is  recoverable  must  of  course  have  the  uuneutary  dk- 
power  of  interpreting  the  effect  of  the  gift  in  question ;  and  in  positions, 
the  administration  of  this  branch  of  jurisprudeuce,  it  is  of  the 
utmost  importance,  with  a  view  to  uniformity  of  decision  in  all 
Courts  taking  cognizance  of  questions  of  property,  that  there 
should  be  well-established  maxims  in  the  interpretation  of  written 
instruments,  as  to  the  legal  import  and  effect  of  technical  expres- 
sions; and  that  such  rules  of  construction,  like  other  rules  of 
property,  should  be  recognised,  and,  as  far  as  practicable,  adopted 
by  those  Courts,  whether  in  the  exercise  of  their  exclusive  or 
concurrent  jurisdiction. 

The  importance  and  necessity  of  this  uniformity  has  been  long  In  the  Courts 
felt  and  repeatedly  insisted  on  by  great  authorities  {z) ;  and,  conJ^on^lliw. 
indeed,  does  professedly,  and  in  every  case  should  practically 
regulate   the  determinations  of  Courts,  having  jurisdiction   in 
questions  of  property.    The  well-known  maxim  o(  JEquitas  sequi- 
tur  legem  is  founded  upon  this  principle,  and  we  accordingly  find 

(to)  Pyne  v.  Dor,   1  T.  K.  56 ;  Jcanes  v.  Semmens,  2  H.  Black,  213 ; 

Oordon  v.  Harper^  7  lb.  9.  2  Lord  Rajm.  937  \  see  also  Diqppa 

(x)  Sir  Thomas  Rajm.  Rep.  23 ;  v.  MayOy  1  Saund.  278. 
Sid.  45,  S.  C  (z)  See  Mr.  Justice  Yate9  and  Sir 

(y)  Anonymous,  6  Leach*8  Mod»  W*  Blackstorte's  arguments  in  Perrin 

Rep.  27,  per  Holt,  lb.  11,  p.  91 ;  v.  Blake,  Coll.  Jurr.  vol.  1,  p.  283; 

£wer  V.  Jones,  Ilolfs  Rep.  419 ;  Harg.  Jur.  Exer.  vol.  3,  p.  387. 
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In  tbo  inter,  it  gOYeming  the  Courts  of  Equity  in  the  constraction  of  a  Ifoge 
Draution  of  proportion  of  bequests  of  personfdty,  as  well  as  of  devises  of  real 
^    ^  ^ estate ;  and  in  which  trusts  are  subjected  to  the  same  rules  which 

In  the  Courts  '  -  "^ 

of  Equity  and    govem  legal  estates. 

Common  Law.  q;^^  principle  is  further  recognised  in  a  practice  of  frequent 
recurrence,  namely,  that  of  sending  a  case  out  of  Chancery  for 
the  opinion  of  the  Judges  of  the  Courts  of  Common  Law.  This 
continually  happens  in  causes  originating  in  the  Court  of  Chan- 
cery, as  coming  under  some  one  of  its  branches  of  peculiar 
jurisdiction,  and  in  which  a  question  of  mere  law  arises ;  as,  for 
instance,  whether  the  words  of  the  devise  or  bequest  give  a 
limited  or  an  absolute  interest  in  the  subject  of  disposition.  In 
such  cases  the  Court  refers  the  matter  to  the  opinion  of  the 
Judges  of  the  Courts  of  King's  Bench  or  Common  Pleas,  upon 
a  case  stated  for  that  purpose.  This  rests  entirely  with  the  dis- 
cretion of  the  Court,  which  will  not  send  a  case  to  a  Court  of  Law 
at  the  suggestion  of  the  heir,  if  the  construction  is  clear  (a). 

Li  unison  with  the  anxiety  of  the  Courts  to  preserve  uniformity 
of  decision  in  all  qu&tions  of  construction  of  wills,  as  in  rules  of 
property,  we  find  it  the  practice,  quite  of  course,  for  the  Courts 
of  Equity  to  refer  to  decisions  in  the  Courts  of  Law  upon  the 
subject  in  question ;  and  so,  on  the  other  hand,  the  decisions  of 
Courts  of  Equity  are  held  by  the  Courts  of  Common  Law  as 
binding  authorities. 

Instances  in  support  of  the  preceding  observations  are  so  nu- 
merous, and  of  such  frequent  recurrence,  that  they  may  be  found 
in  almost  every  volume  of  printed  reports.  A  reference,  there- 
fore, to  particular  cases  illustrating  the  present  subject,  is  in  this 
place  quite  unnecessary:  and,  indeed,  they  will  sufficicndy  appear 
in  the  detailed  discussion  of  the  cases  in  this  Treatise. 

IntheEoclo.  The  preceding  remarks  upon  the  uniformity  of  decisions  in 
questions  of  interpretation  are,  it  is  conceived,  equally  applicable 
to  the  Ecclesiastical  Courts. 

If,  for  instance,  a  legacy  of  1,000/.  be  given  to  the  testator's 
"  next  of  kin,"  or  to  his  "  relations,"  and  a  suit  were  instituted  in 
the  Spiritual  Court  by  a  person  claiming  in  the  character  of  next 
of  kin  or  relation  of  the  testator,  and  it  should  so  happen  that 
there  is  no  necessity  for  the  legatee's  proceeding  in  the  Court  of 
Chancery  to  avail  himself  of  any  of  its  branches  of  peculiar  jurist 
diction,  it  is  presumed  that  the  Spiritual  Court  would,  in  the 
inteq)retation  of  such  legacy,  be  guided  by  the  decisions  of  the 


siasticftl  Courts. 


(a)  Muddle  v.  Fry,  Mad.  &  Geld.  270. 


Sect,  m.]  in  legatory  matters.  1805 

Coarts  of  Chanceiy  and  Common  Law  upon  the  construction  of  in  the  inter- 
a  similar  bequest  (J),  and  would  decree  the  payment  of  the  legacy  ^^^^  ^^ 
accordingly.     Indeed,  in  the  construction  of  legacies  merely  per-  .    .   ^^ — 
sonal.  Courts  of  Equity  in  general  follow  the  jnile  of  the  Ciyil  nasticai  Courts. 
Law,  because  personal  legacies  are  properly  cognizable  in  the 
Ecclesiastical   Court,  and   have  considered  themselves  bound 
to  follow  the  rules  of  that  Court,  to  which  the  jurisdiction  pro- 
perly belonged ;  so  that  in  all  probability  the  construction  of  the 
Court  of  Equity  would  correspond  with  that  of  the  Ecclesiastical 
Court,  had  the  case  supposed  originally  called  for  the  interpreta- 
tion of  the  latter  (c). 

But  were  the  case  otherwise,  although  the  Court  of  Arches 
must  be  considered  as  possessing  original  jurisdiction  in  all  cases 
of  l^acy,  yet  the  importance  of  uniformity  in  the  construction  of 
testamentary  dispositions  of  personal  property,  as  well  as  in 
devises  of  real  estate,  would,  it  is  conceived,  be  acknowledged 
and  acted  upon  by  the  Spiritual  as  well  as  by  the  Teniporal 
Courts,  it  being  of  equal  consequence  to  the  community  that 
rules  of  property  should  be  uniformly  established,  whatever  may 
happen  to  be  the  nature  of  the  jurisdiction  or  form  of  procedure 
of  the  various  Courts  by  which  such  questions  are  entertained. 

Li  the  case  otHastinff  v.  Hayne  ((f),  the  construction  given  to 
a  bequest  by  the  Ecclesiastical  Court  was  not  followed  by  the 
Court  of  Chancery,  Sir  L.  Skadwell  observing,  that  he  was  hot 
bound  by  the  judgment  of  Sir  John  NichoUy  as  he  did  not  know 
that  SuJohn  had  before  him  the  circumstances  which  were  found 
in  the  Master's  office. 

But  if  the  sentence  of  the  Ecclesiastical  Court,  in  a  suit  for 
administration,  turns  upon  the  question,  which  of  the  parties  is 
next  of  kin  to  the  intestate,  such  sentence  is  conclusive  upon 
that  question  in  a  subsequent  suit  in  the  Court  of  Equity  between 
the  same  parties  for  distribution. 

This  was  decided  in  Barrs  v.  Jackson  (e) :  there  a  suit  had 
been  instituted  in  the  Prerogative  Court  for  administration  to  the 
estate  of  an  intestate,  H.  M»  Smith.  Jackson,  the  defendant, 
claimed  as  second  cousin,  Mrs.  Barrs  claiming  as  her  niece. 
The  Ecclesiastical  Court  decided  in  favour  o{  Jackson,  and  sen- 
tence was,  that  administration  should  be  granted  to  him.     A  suit 

(b)  For  deeiflions  upon  construe-  (d)  6  Sim.  71,  wpra^  1684. 

tion  of  bequests  to  relations  and  next  (e)    I  Phil.  582;    1  Yo.  &  Coll. 

of  kin,  see  Chap.  11.  s.  5,  6.  (C),  585;  see  also  Thonuu  v.  Het' 

(e)  3  Atk.  333 ;  see  pp.  553,  570,  teriche,  I  Yes.  sen.  333. 
.  649,  652. 
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Intheinterpt^  was  subsequently  instituted  in  the  Court  of  Chancery  by  Mrs. 

tation  of  leg&.    BatrSy  claiming  as  niece  and  next  of  kin  the  residuary  estate  of 
—  the  intestate.     The  question  in  issue  was  the  sole  question  in  the 

liasticalCoiirti.  Ecclesiastical  Court,  and  Sir  Knight  Bruce,  V.  C,  not  con^der- 
ing  the  decision  of  that  Court  conclusive,  directed  an  issue, 
from  which  order  Jackson  appealed;  and  Lord  Cattenkam,  C, 
decided,  upon  the  authority  of  Bouchier  v.  Taylor  (/),  that  the 
previous  judgment  of  the  Ecclesiastical  Court  was  conclusive 
upon  the  question  at  issue,  and  allowed  the  appeal 

In  the  latter  case  (folly  cited  by  Lord  Cottenham,  C,  in  Bam 
v.  Jajckitni),  Dr.  Bouchier  claimed  to  be  next  of  kin  to  Ann 
MSUngton,  as  her  first  cousin  once  removed :  AUce  Merchant 
claimed  as  her  first  cousin.  A  suit  was  instituted  for  adminis- 
tration in  the  Prerogative  Court,  and  the  decision  was  in  favour 
of  Dr.  Bouchier,  That  decision  turned  solely  on  the  question 
which  of  the  two  claimants  was  next  of  kin*  Afterwards  a  suit 
was  instituted  in  the  Court  of  Chancery  by  a  person  claimii^ 
under  the  will  of  Alice  Merchant  as  her  residuary  l^atee ;  the 
defendant  insisted  on  his  title  as  next  of  kin,  and  the  questicKi 
was,  whether  the  decision  of  the  Ecclesiastical  Court  was  con- 
clusive. The  suit  in  the  Court  of  Chancery  was  not  actnaUy 
between  the  same  parties  as  in  the  Ecclesiastical  Court,  bat 
between  one  of  the  same  parties  and  the  person  claiming  under 
the  other,  and  so  in  effect  between  the  same  parties.  The  cause 
came  on  before  Lord  Keeper  Henly,  and  the  sentence  of  the 
Ecclesiastical  Court  being  insisted  on,  as  a  bar  to  the  suit,  it  was 
ordered  that  the  plea  should  stand  for  an  answer,  with  liberty  to 
except  Exceptions  were  accordingly  taken,  and  upon  the  aigu- 
ment  on  those  exceptions  two  points  were  raised;  first,  whether 
the  sentence  was  conclusive ;  and  secondly,  if  it  was  not,  what 
was  the  effect  of  certain  special  circumstances  which  were  also 
insisted  on.  The  Lord  Keeper  directed  an  issue;  and  Lord 
Bathursty  C,  on  appeal,  affirmed  that  decision,  only  varying  the 
form  of  the  issue  On  appeal  to  the  House  of  Lords,  the  de- 
cision of  the  Lord  Chancellor  was  reversed,  his  Lordship  being 
present  as  Chancellor,  making  no  opposition,  and  Lord  Man^fidd 
being  the  only  speaker  on  the  subject 


(/)  4  Bro.  P.  C.  708. 
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ADDENDA. 


The  following  Cases  have  been  reported  since  the  present  Editioii 

was  in  progress  through  the  Press  : 

Page 
69,  note  (6)— Add  Wordsworth  v.  Wood,  affirmed  4  Myl.  &  C.  641, 

and  in  D.  P.  1 1  Jar.  593. 
77     "     (a)— Add  In  re  Connor,  2  I.  &  Lat  456. 
93     •'     (0— Add  Ware  v.  Rowland,  11  Jur.  622. 
96     «     («)— Add  Qoldie  v.  Greaves,  14  Sim.  348. 
100  To  the  cases  in  sect  iv.  may  be  added  Farrant  v. 

Nichols,  15  Law  J.,  N.  S.  259. 
124     "     (vy-Smith  v.  Bameby,  affirmed  11  Jur.  619. 
146     "     (n)— Add  Nightingale  v.  Goulbum,  5  Hare,.  484. 
150     "    (xy^WUkinson  v.  Garrett,  reported  2  Coll.  643  ;  and  Scott 

V.  Moore,  reported  14  Sim.  35  ;  see  also  Say  ir. 

Creed,  11  Jur.  603. 
159     "    (x) — Add  Recahe  v.  Garwood,  8  Beav.  579. 
169     "     (r)— Add  NewhoU  v.  Pryce,  14  Sim.  354. 
189     "    (p)— Add  Yearwood  v.  Yearwood,  10  Jur.  151. 
203     "    (n) — ^Add  P render gast  v,  Lushington,  5  Hare,  171. 
283     '*    (r) — Add  Hudlestone  v.  Gouldsbury,  1 1  Jur.  464,  in  which 

Canal  Shares  were  held  not  to  pass  under  the  word 

•*  securities." 
299     «    (wi)— Add  14  Sim.  400. 
314     '<    (z) — ^Add  Jacques  v.  Chambers,  2  Coll.  435. 
316'*  At  the  end  of  sect  v.  add — ''  It  may  here  be  noticed  that 

where  a  testator  gives  to  a  legatee  one  or  more  out 

of  several  specific  things,  the  legatee  has  an  absolute 

right  of  selection."    Jacques  v.  Chambers,  2  Coll. 

435.  441. 
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Page 

319  note  (my-^ones  v.  Jones^  since  reported  5  Hare,  440. 

844         ...         In  illustration  of  the  qualification  suggested  in  the 

third  paragraph  to  the  rule  of  ademption,  by  re- 
moval of  goods  from  one  place  to  another,  the  ease 
of  Morris  v.   Morris,  2  Coll.   719,  may  be  re- 
•  ferred  to. 

860     "    (j)— Add  Gervis  v.  Gervis,  14  Sim.  654;    also,  11  Jar. 

578,  in  which  Sir  Z.  SluidweU,  V.  C,  overruled  his 
judgment  in  CornewaU  v.  Comewall,  12  Sim.  128, 
and  expressed  his  approbation  of  Tombs  t.  Roek^ 
2  Coll.  490. 

368     "      (p)^Add  Sanford  v.  Sanford,  1 1  Jur.  322,  on  the  effect 

of  a  revocation  (by  a  substituted  bequest)  of  a  legacy 
given  over  upon  contingencies. 

420         . .         Third  paragraph :  the  order  in  Innes  V.  MiteheU  made 

by  Lord  Lyndhust,  C,  by  mistake  printed  CoUenham^ 
has  since  been  varied  by  Lord  Cottenham^  C,  and, 
as  it  is  conceived,  upon  the  right  principle,  2  PhiU. 
346. 

$3^    <«      (o)-^Add  ColUs  V.  Robins,  1 1  Jur.  362. 
,,.---^857     "     (©)— Add  Josselyn  v.  Josselyn,  9  Sim-  63,  and  Saunders  r- 

Vauiier,  Cr.  &  Ph.  240. 

587     "      (c)— Add  Cochrane  v.  Wiltshire,  11  Jur.  426. 

.603     "      (*)— Add  Stone  v.  Harrison,  2  Coll.  715. 

625     "    (/)— Add  Butterworth  v.  Harvey,  9  Beav.  130. 

648     ''     (m)— insert,  '  and  see  WUUs  t.  Douglas,  11  Jur.  703.' 

"      (n)— Add  Seawin  v.  Watson,  11  Jur.  293,  affirmed  ib.  576. 

674    ''  Cross  v.  Kennington,  since  reported,  9  Beav.  150. 

679     "     (/)— Add  Evans  v.  Crosbie,  11  Jur.  510. 

708     "     ((^)— Add  ColUs  Y.  Robins,  11  Jar.  362,  in  addition  to  the 

authorities,  ending  with  Tower  v.  Rous, 

759    "     (j)— Add  Rishton  v.  Cobb,  affirmed  5  Myl.  &  Cr.  145. 

803    '*     (m) — Green  t.  Green,  2  J.  &  Lat  529,  may  be  referred  to, 

where  it  was  decided  that  the  consent  of  a  par^  to 
marriage,  only  applies  to  marriage  daring  that 
party's  life. 

864    ^*    (gg)— Add  Roche  v.  Roche,  9  Beav.  66. 

887     *^      (b) — Add  the  wife's  equity  extends  to  income  as  well  as  to 

principal,  Wilhinson  v*  Charlesworth,  11  Jur.  644. 

893    "     (a)— Add  Freeman  v.  FairUe,  11  Jur.  447,  and  GUehrist  v. 

Color,  ib.  448. 
(&)~  Add,  but  see  per  Lord  Langdale,  M.  R.,  in  Wilkinson 
V.  Charlesworth,  11  Jur.  645. 

917     "      (<)— Add  W/ill  V.  WaU,  11  Jur.  403. 
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Page 
919  note  (v)-*Add  Johnson  v.  Tucker^  11  Jur.  4C0,  which  was  upon 

the  construction  of  a  volantary  settlement  similar  to 

those  adverted  to  in  the  text. 

11 10     **     (b) — Add  Z%(2  V.  Zaver,  14  Sim.  645,  where  through  the 

invalidity  of  the  appointment,  the  fund  was  ordered 
to  be  distributed  equally  among  the  objects  of  the 
power  living  at  the  death  of  the  donee :  the  donee 
had  appointed  a  life  interest  in  the  entire  income  of 
the  fund  to  each  of  the  objects  in  succession,  the 
power  directing  an  appointment  of  the  corpus  among 
all  the  objects. 

1117      "  •  (c)— Add  Shrewsbury  v.  Hornby ^  6  Hare,  406,  wherein  a 

beqnest  for  the  assistance  of  Unitarian  congregations 
was  held  valid. 

1119      "     (i)— Nightingale  v.  Goulbum  since  reported,  5  Hare,  484. 

1204     **    {j)—AA^An.  Gen.  v.  Glasgow  College,  2  Coll.  665. 

1244     "     (p>— Add  Flint  v.  Warren,  1 1  Jur.  665. 

1370         . .  To  the  cases  discussed  in  Sect.  ii.  div.  2>  add  Willis  v« 

Douglas,  11  Jur.  703. 

1882      "    (p)— Add  Wordsworth  v.  Wood  affirmed,  4  Myl.  &  C  641, 

and  in  D.  P.,  11  Jur.  593. 

1388     "     {/y^Wordsworth  v.  Wood  affirmed,  D.  P.  11  Jur.  593.    To 

the  cases  in  the  note  Wagstaffv.  Crosby,  2  Coll.  746, 
may  be  added ;  in  which  words  of  survivorship  were 
referred  to  the  death  of  the  tenant  for  life,  as  the 
period  of  division ;  but  as  no  one  of  the  legatees 
survived  that  period  the  representatives  of  all  were 
equally  entitled  to  the  funds,  and  not  the  repre- 
sentatives of  the  one  who  survived  his  co-legatees. 

1395     "  To  the  class  of  cases  cited  in  subdivision  C.  may  be 

added  Bouverie  v.  BouveriCf  2  Phil.  349. 

1443     "     (1>— Add  Ward  v.  Biddies,  11  Jur.  624. 

1464     "     (©)— Add  Jordan  v.  Fortescue,  11  Jur.  549. 

1461     "     (<)— Add  Baker  v.  Baker,  1 1  Jur.  585. 

1516     **      (c)— Add  Say  v.  Creed,  11  Jur.  603. 

1790    "     (r)— Add  Wordsworth  v.  Wood,  11  Jur.  593. 
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tage 

4    line  8,  >^"  Gardiner,'*  rea(i«  Gardner." 
27    At  the  end  of  the  Table  of  Contents,  Chap.  IL,  Sect  xix.,  add 

5.  When  from  the  general  ambiguity  of  the  bequest  the  legatees  camrat  b^ 

ascertained. 

43    note  (»),  for  "EtIi8on,'»rttid«*  Ellison." 

61     The  title  on  the  margin  should  be  the  same  as  that  on  p.  60. 

63    line  1 5,  from  bottom  delt  7. 

66    line  21,  at  the  commencement  of  the  line  insert  7. 
124    note  (v),  line  2,  /or  "Bamcby,"  read  «  Bameliy.*' 
203    note  (p),for  the  words  "  in  preceding  page"  imert «  M  nqaro." 
266    note  (e),for  *•  Sutting,"  read  «  Jutting." 
283    note  (»),/or'«Tryer,"rearf«' Fryer." 
292    line  1 1,/or  «  A.  or  B.**  read  «•  A.  B." 
373    note  (»), /or"  Hunt,"  rttirf"  Hurst" 

407    line  4  from  bottom,  for  ike  words  «« the  last  case,"  read  *•  Trimmer  ©.  Bayne. " 
420    line  20,/br  •'  Cottenham"  read  «  Lyndhurst " 

470  line  1 4  from  bottom,  nt  the  commencement  ybr  2,  insert  3, 

47 1  lino  1 8,  for  3,  insert  4. 

499    line  3  from  bottom, /or  "  Kendall,**  read  "  Kennell." 
600    note  («),/w  «« Hallman," read  **  Hallum." 
SQr2    At  the  end  of  Table  of  Contents  add, 

6.  When  interest  of  legacy  given  for  maintenance,  &c.,  of  legatee  lurtfl  21, 

and  then  the  principal  for  his  benefit,  at  trustees'  discretion. 
587    line  5,  <fe&  <*  lastly." 
647    In  the  margin  of  second  paragraph,  insert 

6.  When   interest  of  l^acy  given  for  maintenance,  &c.  of  legatee  ontit 
21,  and  then  the  principal  for  his  benefit,  at  trustees'  discretion. 
749    line  3  from  bottom,  after  **  precedent,"  add  **  and  subsequent" 
763    line  6,  «iM«^  "  of,"  ft^rc  «  the." 
778    line  8,  from  bottom, /or  *'  Barker,"  read  **  Baker." 
848    note  (J), /or'*  Stugges,"  read  «  Sturgos.  '* 
898    line  4,  from  bottom,  at  the  heading,  introduce  A. 
908    note(y),>br  38,  read  28. 
1012    line  16,/or  "  leads,"  read  "  lead." 
1023    line  22,/or  «*  legatees,"  read  «  legacies." 

note  (0,  line  2,/or  "  Gumey,"  read  «  Gurrey." 
line  7, /or  « inclined  it,"  read  «*  inclined  to  think  it" 
line  23, /or  «  Sir  K.  Bruce.  V.  C."  read  "  Lord  Langdale,  M.  R." 
note  (a)  after  «3  Geo.  4,"  insert  "c.  72." 
line  14,  6c/br«  « is,"  iiuer*  «  which," 
1227    note  (c),/or  «  Holt,"  read  **  Mott" 
1373    marginal  note  at  the  top,  nnder  »•  tenancy  in  common,"  insert  **  to  two  or  more 

when  they  attain  21." 
1395    margin,  opposite  third  paragraph,  insert  •«  when  confined  to  dying  without 
leaving  issue." 

1416  last  line, /or  "  Lambe,"  read  «*  Lomb." 

1 417  note  («),/»•  ••  Pycroft,"  read  "  Rycroft." 

1451    note  (i),for  «  1  PhUL  493,"  read  «  aff.  D.  P.,  21  July,  1847." 

1456    note  (b\for  "  Bladstone,"  read  «  Gladstone." 

1463    martin,  opposite  second  paragraph,  add  **  \,  Effect  to  be  given  to  the  whole 

will  if  possible." 
1480    note  {s),for  "  1  New  Ch.  Ca."  read  •*  1  ColL" 
1 483    note  ( i)  and  (/),  for  **  Drew,"  read  «  Dru." 
1564    line  1,  last  paragraph /or  (p)  read  (o). 
1 679    line  8,  for  "  Plum,"  read  *•  Plinn. " 

1782  note  (o),  last  line,^br  «  1  Turn."  read  "  1  Turn,  &  R." 

1783  note  ((f),  a  similar  alteration. 
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N.B.  When  the  references  to  a  case  exceed  one,  the  number  of  the  pages  wherein 
it  is  stated  at  lengthy  or  discussed,  is  within  brackets,  thus  ( ). 

9.  always  follows  the  name  of  the  Plaintiff. 


Abbot  v.  Massie    • 
Abbott  o.  Abbott    • 
Abdy  o.  Gordon 
Abney  o.  Miller 
Abraham  v,  Alman 


Page 

-      187. 7S0 

-   1690 

1578 

346.  (349)  360.  35S 

1424.  1428  (1436) 


1473 

V.  Holdemess       887.  946. 1262 

V,  Newcombe      -  -     889 

Acey  V.  Simpson         -  •         432 

Acherley  v.  Vernon  1246.  1255.  1258. 

1262(1268)  1269.  1415 


Acheson  v.  Fair    - 
Ackerman  v.  Barrows 
Ackroyd  p.  Smithson 

Ackworth  v.  Ackworth 
Acton  V.  Acton 
Adams  p.  Adams 

V.  Gierke        • 

V.  Lavender 


9.  Meyriek 


1056  (1448) 
-    1370 
485.  498  (541) 
1367 
1074 
192  (240)  364 
1497  (1518) 
1474 
894  (1037)  1049. 
1109 

711 
1414  (1477) 
(1489)— 1492 
941.  1501 


Adamson  v.  Armitage 

Addis  p.  Clement 

Adie  o.  Fennilleteau 

Adnan  p.  Cole      997.  1116.  1177.  1482 

Advocate  Gen.  p.  Ramsay's  TVustees 

549.  911 
Aislabie  p.  Rice     -  •     784  (803) 

Alton  p.  Brooks        -  -        751 

Albans  (Duke  of)  p.  Beauclerk    1006. 

1007,  1008.  1011.  (1013) 
Alcock  p.  Sloper  217.  1329.  (1343) 

-^— ^  p.  Sparhawk        -  -     674 

Aldrich  p.  Clooper  *  958. 969 

Aldridge  v.  Lord  Wallscourt  704 

All  Souls  College  p.  Coddrington     249 
Allan  V.  Backhouse        -         (322)  324 

VOL.  II. 


Allen  p.  Anderson 
— ^  p.  Callow 

p.  Coster 

p.  McPherson 

■  ■  p.  Poulton 
Alleyn  p.  AUeyn 
Alloway  p.  AUoway 
Alsager  p.  Rowley 
Altham's  case 
Alton  p.  Medlicot 
Amesbury  p.  Brown 
Amies  p.  Skillem 
Amos  p.  Homer 


Page 

1617 

1017 

1297 

1787 

1608 

379  (1042) 

..    1372 

316 

186 

196  (203)  (417) 

670 

1366 

830 

535.  540 


Amphlett  p.  Parke 
Ancaster  (Duke  of)  p.  Mayer  (699)  702. 
706,  707.  713,  714.  718.  736 


Anderton  p.  (3ooke 
Andree  p.  Ward 
Andrew  p.  Andrew 


p.  Clark 
p.  Wriglcy 


Andrews  p.  Emmot 
•■  p.  Fulham 

p.Creorge 

' p.  Lemon 


711 

1527 

277.  465,  466. 

1484.  1671.  1715 

1691 

435.   440.   450 

(454) 

-       302 

753 

1353 

1589 


p.  Partington    46.   884   (1293) 

1294.  1300.  1302.  1304 
Androvin  p.Poilblanc  1673. 1690  (1715) 
Angerstein  p.  Martin  1246.  (1332)  1335. 

1336 

Anonymous         (104)  124  (265)  (458) 

(597)  930.  994  (1345)  1527  (1605) 

1797.  1803 
AnseW,  Et  parte  -  -  29.897 
Apreecep.  Apreece  (202)  (422)  (1250) 
Archer  p.  Jegan  -  -  591 
V,  Moss        -               -       1786 
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Page 
Archer  v.  Pope  -  •>        1658 

Archibald  v,  Wright  •  644 

Ardesoife  v.  Bennet  1608.  1636.  1639 

(1657)  1663.  1668 
Arkell  V.  Fletcher  -        -        1494 

Armstrong  v.  Eldridge   (1396)  1398. 

1736 

■  V.  Stockham  -  -  160 
Arnold  v.  Arnold    281.  903,  904  (1266) 

(1510) 

V.  Att.  Gen.  1227.  1236 

V.  Chapman     >500  (616)  (1128) 

■  ».  Congreve  -  1647 
V.  Kempstcad      (1623)   (1624) 

1627 

■  V,  Preston  -  '77 
Arthur  v.  Huges  •  «  609 
ArundeU  v.  Arundell  -  944 
Ashbumer  9.  M'Guire    192.  204  (227) 

228,  229.  232.  237  (330)  336.  337 
Ashby  p.  Palmer         -  •         649 

Ashley  o.  Ashley         -  -         670 

Ashton  V.  Adamson        «  1483 

Aspinall  v.  Andas        <-  -        622 

Aitley  V.  Milles  -  -        1596 

Aston  V.  Aston     (207)  (209)  215.  330. 

337.  865 

— «.  Pye        -  -        1067 

Atkins  V,  Hiccocks        «  (563)  565 

' r.  Hill         .  -  1797 

Atkinson  v.  Henshaw        -  1797 

■-  V.  Hutchinson  1627.  1551 

V.  Paice  -  -  1442 

V.  Turner      *  (567)  1309 

V.Webb        -  .         1032 

Att.  Gen.  v.  Ackland        -^  •  1127 

V.  Andrew  1158  (1211) 

r.  Bacchus  •  914 

C.Bailey        -  1209.1529 

« V.  Barkbam        -  -      712 

V.  Baxter        -         (1185)  1201 

V.  Beatson         -  903. 904 

V.  Bishopof  Chester  1116  (1166) 

».  Bishop  of  Oxford  1116.  1136, 

1209  (1221)  1233 

».  Boultbee  1172  (1206)  1225 

V.  Bowens     -     -   901 

C.Bowles       982.   1117   (1163) 

1169.  1171 
— V.  Bowyer       1158  (1217)  1234 

■  V.  Brazennose  Coll.  1235 

V.  Brewers'  Company  1348 

V.  Bright  -  1522.  1527 

V.Browne        -  -       1190 

V.  Buller         -  •        1203 

V,  Buraie        •  -  914 

V.  Burv         -  -  248 

V.  Calcfwell        -  -      1133 

V.  Catherine  Hall        -        1234 

■  r.  Cavendish  -  922, 923 
^-            r.  Christ's  Hospital     515.  1236 


Page 
Att.  Gen.  p.  City  of  London  1201  (1205) 

V.Clarke        -        1117(1190) 

V.  Cockerell  903,  904.  906 

V.  College  of  Will.  &  Mary  1116 

-— V.  Coopers'  Company  614.  1235 

■  V.  Crispin  -  54. 684 

V.  Davies        1142.  1144.  1148 

(1172)  1226.  1237 

•i V.  Dean  of  Christchurch      1221 

V.  Dimond        -  899  (901) 

V.  Doyley        -  -        1241 

' V,  Drapers'  Company    •    1227. 

1236 

O.Dunn  ••  .*        903 

V.  Fishmongers'  Comp.     1234, 

1235 

V.  Fitzgerald        -        -        913 

V,  Forbes        -  -        905 

V.  Freeman  •  1203 

V.  Gascoigne       •       -        1235 

■■  V.  George        -  -        1005 

V.Gill  •  -  1521 

V.  Gkdstone  474.  1117 

V.  Glasgow  College   1204. 1516. 

Addenda  to  p.  1204 

V.  Glegg  1194, 1195. 1197 

(1201) 

V.  Glyn  -  -        1217 

V.  Goddard  -  1 1 52 

V.  Goulding  1172  (1222)  1226- 

1233 

V.  Graves  -  1131 

V.  Grocers'  Company  1235 

V.  Grote  220.  304  (306) 

V.  Guise  -  1185 

■  V.  Haberdashers'  Comp.      515. 

1118 

V.Hall  -  1431 

' V.  Hancock  -  916 

V.  Harley       266.   1008   (1022) 

1129 
— — -  V.  Heelis  -  1116 

V.  Herrick  -  1 199 

V.  Marq.  of  Hertford  908 

V.  Hickman    (1192)  1194. 1196 

V.  Hinxman        (1142)  1226-7- 

1237 

V.  Hird  -  1521 

V.  Hodgson  1 144.  1 176 

V.  Holbrook        -         91 1 .  1069 

V.  Holford     534.  643  (549)  915 

V.  Holland  -  1234 

V.  Hope        .         899.  900.  901 

V.  Hudson        -  -       417 

V.  Hurst  -  986.  1231 

V.Hyde  -  -      1168 

V.  Ironmongers'  Comp.       1217 

V.  Jackson        •     905.  909. 912 

V.  Johnson  -  515 

V.  Johnstone  (1680)  1682 

■'     '       V.  Jones        -  •       918 
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Page 
Ait.  Gen.  v.  Leigh   «     -  1210 

V.  Lepine   -      -  1236 

—  V.  Bishop  of  Llandaff         1217 

r.  London  (City  of)  1201 

(1205) 
•  V.  Lord  Lonsdale      1117. 1221. 

1227.  1584 

1?.  Malkin       •  134 

p. -Manners  (Lady)        -      916 

V.  Mangles       -  910 

V.  Mathews        -       1182.  1184 

V.  Mercers'  Com  p.        -      1234 

V,  Merchant  Venturers'  Society 

1236 
■  ©.  Meyrick  -  1131 

0.  Mill  -  -         1F62 

©.  Milner  -  665 

V.  Munhy      (1159)  1167.  1174 

r.  Nash      902.  913.  1169.  1173 

V,  Parkin  -  201. 336 

V,  Parsons      1 161  (1 166)  1 169 

V.  Peacock      (1184)  1196. 1 199 

V.Pearson  -  1116 

V.  Pickard        -  909. 912 

V.  Potter  -  850 

9.  Poulden         -         413.  1559 

0.  Power       -  -         1167 

V.  Price  -         (107)  1 1 91 

V,  Pyle  -  (308)  1706 

p.  Ranee  -  1190 

V.  Robins  (202)  (416)  417.  (429) 

V.  Ruper         -        1116  (1495) 

'  V,  Shrewsbnry,  Corp.  of       1117 

V.  Skinners'  Com.      1233,  1234 

©.  Soathgate        -         610. 680 

V.  Sparks  -  515 

V.  Staff       -  899. 900.  901 

V,  Stepney  -  1200 

V.  Stewart      -  1164.  1165 

©.  Syderfen  (1182)  1184.  1186. 

1194 

o.  Tancred  -  1158 

r.  Todd  -  -       1123 

p.  Tonner  -  515 

r.Tyndall  (981)982.1168. 1169 

V,  Vivian  1 1 20.  1 1 25.  1495 

V.  Ward        -      ^687)  689.  117 

V.  Wcedon         -  -        30 

V.  Weymouth  (Lord)     -    1129 

V,  Whitchurch  -        1 1 24 

V.  Williams  -  1117 

V.  Winchelsea,  985,  986,  987. 

988,989.  1172  (1231) 

r.  Wisbech,  Corp.  of     -    1234 

V.  Wood  -  -        916 

Avelyn  v.  Ward  (208)  212.  330  (752) 
Austen  v.  Halsey  (676)  678  (824)  (963) 

966 
Auther  v.  Auther  199.  205.  435.  863 
Awbrey  V.  Middleton  -  (673)  676 
Aylesbury's  Case  (Countess  of)       251 


Aynsworth  v*  Ptatchett 
Ayresv.  Willis 
Ayton  V,  Ayton 


B. 


Page 

126SI 

1618 

57 


Babington  o.  Greenwood  -  164^ 
Backv.  Kett  -  -        1600 

Backwell  v.  Child  -  347 

Badrick  v.  Stevens  214  (241)  330.  335» 

337 
Bagett  p.  Menx  -  795' 

Bagley  v.  Mollard  »  84 

Bagot  V.  Oughton  -  736 

Bagshaw  p.  Spencer  -  1525 

Bagwell  o.  Dry  (485)  498.  1370  (1704) 

1716.  1732 
Bailey  o.  Ekins  -  992, 993 

V.  Hammond  -  898 

V,  Wright  -  120 

Baillie  v.  Butterfield  -         999 

p.  Paxton  -  1000 

Bainbridge  p.  Bainbridge  •  286 
Bain  v.  I^escher  486.  1360. 1415.  1449 
Baines  v.  Ottey  -  -  129 
Baker  v.  Baker.  Addenda  to  p.  1461 
p.  Hall  499>  500.  505.  848.  I68a 

1681 

p.  Hanbury  -  481 

—  p.  Martin  -  77a 

p.  Newton  -  189.  1448 

-p.  Sutton  990.  1127.  1133.  1181. 

1200 
Baldwyn  p.  Johnson  -  1736 

Balguy  p.  Hamilton        -  1555 

Ball  p.  Montgomery        -      889  (892) 

p.  Oliver         -  -  1797 

p.  Smith  -  1693.  1697 

Balm  p.  Balm  -  46.  559 

Bam  field  p.  Wyndham         *  725 

Banks  p.  Sladen  931,  932.  937  (938) 
Bank  of  England  p.  Lunn        -       843 

p.  Moffat  -  843 

p.  Parsons  -  843  . 

Barber,  Ex  parte  -  284 

p.  Barber  1316.  1371.  1734 

Barclay  p.  Wainewright  1020.  1342 
Bardswell  p.  Bardswell  -  1430 
Bargrave  p.  Whitwicke         -  1441 

Barker  p.  Cocks  612.  1 550, 1551 

p.  Giles         -  490  (1375) 

p.  Lea         -  -  1404 

p.  May  .  992.  1796 

— — -  p.  Rayner  -  338 

Barksdale  p.  Gilliat  -  903.  917 
Barlow  p.  Bateman        -         116(834) 

p.  Grant  (646)  897.  1444.  1497 

p.  Salter         -         1527  (1550) 

Barnard  p.  Pumfrett  -  848 

Barnes  p.  Allen  -  (598)  624 
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Barnes  v.  Ballard 

V,  Patch 
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^  &  3  Wm.  4,  c.  115  1122.  1185 
3  &  4  Wm.  4,  c.  27,  ss.  40,  42  930 
3  &  4  Wm.  4,  c.  74  -  548.  1640 
3  &  4  Wm.  4,  c.  104    358.  695.  947. 

972.  974.  976.  991,  992 
3  ^^4  Wm.  4,  c.  105  1566. 1618. 1623 

3  &  4  Wm.  4,  c.  106,  s.  3    361.  971. 

1595,  1604 

4  &  5  Wm.  4,  c.  22        878,  879 


VICTORIA. 

1  Vict  c  26  295.  846.  855.  463. 521, 
522.  685. 694. 1045. 1462. 1477. 1495. 
1510:  1514.  1520  1527.  1595.  1601. 

1603.  1607 

5  &  6  Vict  a  122,  s.  89    -    897 

7  &  8  Vict  c.  97  (I)     •     1180 

8  &  9  Vict.  c.  76   •    2. 902.  909 


INDEX. 


A. 
ABATEMENT, 

of  specific  legacies,  356. 

not  till  the  general  assets  exhausted,  ib* 

between  legatees  of  the  same  chattels  where  the  proportion  of  the 

last  l^atees  is  or  is  not  residuary,  357. 
between  devisees  of  freehold  and  specific  legatees  of  chattels,  358. 
of  legacies  in  part  specific  and  in  part  general,  363. 
of  general  legacies,  409.  415. 

residuary  legatee  cannot  call  upon  general  legatees  to  abate,  411. 
liability  of  testator's  heir  to  abate  or  contribute  in  respect  of  lands 

accruing  by  lapse,  413. 
of  the  claims  of  certain  general  legatees  to  exemption  from  abate- 
^     ment,  415. 

where  their  legacy  is  mere  bounty,  416. 
legacies  to  servants  must  abate  with  other  general  legacies,  ib, 
80  also  legacies  to  charities,  417« 
so  legades  to  executors,  ib. 

so  also  to  creditors  whose  debts  had  been  compounded,  418. 
so  also  annuities,  419. 
so  of  money  to  be  laid  out  in  land,  420. 
so  legacy  for  maintenance,  &c.,  421. 
so  legacies  for  mourning  or  mourning  rings,  422. 
so  also  for  erecting  or  ornamenting  monument,  Uh 
instances  of  intention  apparent  to  give  some  general  legatees 

priorityi  424,  &c. 
legacy  when  founded  on  valuable  consideration,  does  not  abate 

with  voluntary  legacies,  431. 
nor  when  legacy  is  on  condition  to  relinquish  a  benefit,  ib. 
how  legacies  of  stock  abate,  433. 
specific  legatee  not  bound  to  abate  or  contribute  in  favour  of 

general  legatee,  361. 
nor  specific  devisee  in  fiivour  of  residuary  devisee,  ib. 
ABILITY  of  parent  to  provide  for  his  child.     See  Interest.     Maim- 

TENAKCE. 
VOL.  n.  M  M  M 
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ABROAD,  • 

artificers  going  abroad,  &c.  cannot  take  legacy,  28. 

person  abroad  not  beard  of  for  a  length  of  time,  presumed  dead, 

898. 
when  the  fact  of  death  of  one  abroad  is  doubtful,  legacy  may  be 
paid  into  the  Bank,  &c.,  ib. 
ABSOLUTE  INTEREST.     See  Construction.     Limitation. 
ACCELERATION  of  life  interest.    See  Substitution. 
ACCOUNT.     See  Balance. 
ACCOUNT,  FINAL, 

when  to  be  made  up  by  executor  at  Stamp  Office,  922. 
ACCRUER.     See  Lapse. 

where  shares  of  legacies  accruing  lapse,  though  the  original  shares 

survive,  492. 
survivorship  of  accruing  shares,  1398. 
when  legacies  distinct,  ib. 
when  composing  an  aggregate  fund,  1403. 
ACCUMULATION, 

bequests  of  personalty  upon  trusts  for,  1556. 
wheu  void  for  the  excess,  and  when  void  in  totOf  1557*  1563. 
to  whom  surplus  income  belongs  where  the  accumulation  directed 
exceeds  the  limit  prescribed  by  39  &  40  Geo.  3,  c  98 — 1560. 
ACCUMULATIVE  LEGACIES.    See  Repetition. 
what,  995. 
when  two  legacies  by  same  instrument  of  unequal  amount  are  given, 

the  latter  is  accumulative,  998. 
so  when  given  simpUciier  by  different  instruments,  whether  of 

equal  or  unequal  amount,  999 — 1002. 
so  when  the  legacies  are  not  ejusdem  generis,  1004. 
so  where  a  different  or  additional  motive  given,  1006. 
secuSf  where  the  second  instrument  contains  intrinsic  evidence  that 

the  legacies  thereby  given  are  substitutional,  1012. 
parol  evidence  inadmissible  to  rebut  presumption  of  accumulative 
legacies,  1023. 
ACTION  AT  LAW, 

does  not  lie  for  a  general  legacy,  1797> 
secWf  after  assent  given  for  a  specific  legacy,  1800. 
when  legatee  alters  the  nature  of  his  demand  by  changing  it  into  a 
debt  or  duty,  he  may  bring  his  action,  1799. 
ACTION  ON  THE  CASE, 

does  not  lie  for  a  general  legacy,  1803. 
nor,  it  should  seem,  for  money  charged  on  land,  •&. 
ADDITIONAL  LEGACIES.  See  Accumulatiyx  Legacies.  Chaiox. 
when  given,  if  land  produce  a  certain  sum,  the  heir  will  be  entitled 
if  it  produce  less ;  and  the  proceeds  will  not  be  applicable  pro 
raid  to  pay  the  legacies,  513. 
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ADDITIONAL  LEGACIES— con/wwa J. 

to  be  paid  as  the  principal  or  original  legacy,  873. 

80  where  principal  legacy  is  free  from  legacy  daty^  the  additional 

legacy  likewise  free,  872—^876. 
ADEMPTION, 

of  specific  legacies,  329. 

of  stoekf  lb. 
not  adeemed  when  the  stock  is  altered  by  act  of  law,  332. 
nor  when  changed  by  fraud,  or  without  testator's  authority,  ib^ 
nor  by  a  mere  change  or  transfer  into  other  names,  333. 
of  specific  legacies  of  debts  or  securities,  334. 
exceptions  to  rule  of  abatement  in  cases  of  debts,  &c.,  338. 
of  specific  legacies  of  goods ,  342. 
pledge  of  goods  no  ademption,  345. 
mere  republication  of  will  ineffectual  to  revive  adeemed  specific 

legacy,  346. 
renewal  of  partnership  and  alteration  of  shares,  no  ademption, 

346,  347. 
of  leases  for  years,  348. 
notwithstanding  surrender  thereof,  351. 
by  renewal  of  leaseholds  for  lives,  when,  354 — 355. 
partition  of,  no  ademption,  355. 
of  general  legacies,  364. 

when  given  by  parents  as  portions  to  children,  366. 
advancement  on  marriage  primd  facie,  an  ademption  of  a  legacy 

given  to  the  child  by  will,  ib. 
nor  will  slight  circumstances  of  difference  between  the  portion  and 

legacy  rebut  the  presumption  of  ademption,  ib. 
but  secus  where  the  difference  is  great,  374. 
or  the  advancement  and  legacy  not  e^usdem  generis,  375. 
or  the  advancement  contingent,  ib. 
or  given  in  lieu  of  a  right,  376. 
or  where  the  legacy  is  of  a  residue,  377. 

or  the  advancement  for  life,  and  the  legacy  absolute ;  unless,  per- 
haps, when  the  capital  is  settled  upon  the  issue  of  the  child 

taking  for  life,  379. 
ademption  not  applicable  to  devisees  of  real  estate,  ib, 
of  ademption  by  advancement  when  legatees  strangers,  380. 
when  purpose  of  advancement  and  legacy  the  same,  381. 
secus,  where  the  payment  is  a  gift,  and  not  advancement,  ib. 
or  the  purposes  different,  tb, 
in  general,  advancement  to  or  by  a  stranger  no  ademption,  unle83 

contrary  intention  appear,  382,  383. 
but  where  testator  is  in  loco  parentis,  the  rule  otherwise,  384. 
ADMINISTRATION, 

in  a  due  course  of,  meaning  of  the  expression,  1516. 

M  M  M  2 
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ADOPTED  CHILDREN,  or  those  towards  whom  the  testator  has 

placed  himself  in  heo  parentis.     See  Ademption.     Imtbrest. 
ADULTS.     iSetf  Interest, 

election  by,  how  compellable,  1641. 
not  entitled  to  interest  before  principal  of  legacy  due,  1270. 
ADVANCEMENT.     See  Ademption. 

of  part  of  the  principal  to  minors  not  good,  unless  authorized  by 

the  will,  without  the  sanction  of  the  Court,  883. 
but  payment  of  such  of  the  interest  as  the  Court  allows  for  mainte- 
nance, good,  ib. 
by  a  testator  in  his  lifetime  to  a  stranger  legatee,  not  an  ademption 

of  legacy,  but  accumulatiye,  382. 
by  a  parent  in  his  lifetime,  a  satis&ction  of  a  debt  due  to  his  child, 

1059. 
testamentary  provision  considered  an  advancement   in   parentis 

lifetime,  1098. 
eeeus,  of  a  distributive  share  on  intestacy,  1101. 
where  interest  given  for  education,  sum  in  advancement  with  con- 
sent of  person  in  remainder,  allowed,  1282. 
interest  on  sums  advanced  by  parent  to  child,  how  computed, 
1353-4. 
ADVERTISEMENT, 

legatees  not  deprived  of  their  legacies,  by  not  claiming  them  within 
time  limited  by  advertisement  under  a  decree,  930. 
AGENT, 

when  the  fund  is  in  court,  payment  will  be  ordered  to  a  person  duly 
authoriEed,  879. 
ALIEN.    See  Contribution. 

legacy  to  alien  friend  good,  29* 
but  not  to  alien  enemy,  80.    . 
ALIENATION, 

condition  or  trust  in  restraint  of,  787-^794. 
ALL, 

construction  of  word,  1515. 
AMBIGUITIES, 

latent  in  a  will  explained  by  parol  evidence,  166.  390. 
raised  by  parol  evidence,  178. 

patent  ambiguities  not  to  be  explained  by  parol  evidence,  187* 
"AND"  CONSTRUED  "OR,"  1411. 
ANNE'S  (aUEEN)  BOUNTY.     See  Charitable  Uses. 
ANNUITIES.     See  Interest.    Specific  Legacies. 
construction  of  bequeste  of,  1480. 
cbarged  upon  personal  estate,  not  specific  legacies,  203. 
bave  no  preference  in  abatement  over  general  legacies,  419. 
a  gross  sum  directed  to  be  sunk  in  annuity,  vesta  in  l^tee  at 
testator's  death,  and  he  is  entiUed  to  have  the  gross  sum,  640. 
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A  NNUITIES— c<mf  iiififfrf. 

first  payment  of  annuity  due  at  the  end  of  a  year  from  testator's 
death,  877. 

secuSf  as  to  the  interest  of  a  gross  sum  as  an  annuity,  ib. 

apportionment  of  annuities  as  between  the  first  taker  and  the  person 
in  remainder,  when,  878. 

annuity  legacies,  how  stamp  duty  thereon  payable,  914* 

interest  on  annuities,  whether  payable,  1245.  1344. 

when  secured  by  bond,  no  interest  recoverable  beyond  amount  of 
penalty,  1847* 

pass  by  the  word  legacies,  I486. 
ANTICIPATION, 

condition  restraining,  785.  798— 795» 
APPEAL.     See  Delegates. 
APPOINTMENT.     See  Issue. 

power  of,  its  effect  in  vesting  and  devesting  legacies,  629. 

in  confining  the  words  "  without  issue,*^  1555. 
APPORTIONMENT, 

of  an  annuity  on  dividends  when  allowed,  as  between  tenant  for 
life  and  person  in  remainder,  878. 

when  given  for  maintenance,  by  parent,  879. 
APPRENTICE, 

legacy  for  putting  legatee  out  as  apprentice  vested,  646.  1496. 

so  to  a  legatee  after  his  apprenticeship,  554. 

l^cy  for  an  apprentice  fee  adeemed  by  an  advancement  for  that 
purpose,  by  testator,  381. 
APPROPRIATION.    See  Exonbkation. 

of  l^acies  of  money  or  stock,  98 1 . 

probable  rules  respecting  appropriation,  ib, 

l^atee's  right  to,  where  the  legacy  is  vested,  ib, 

when  contingent,  932. 

when  the  appropriation  in  paiSf  executors  or  trustees  responsible, 
unless  it  be  made  as  the  Court  would  have  directed,  988. 

effect  of  appropriation  on  the  fund  itself,  942. 

when,  not  granted,  931,  &c. 
APPURTENANCES, 

construction  of  the  word,  with  refetenoe  to  plate,  1507. 
ARREARS, 

when  thiey  do  not  pass  by  bequest  of  a  debt,  288. 
ARTICLES.     See  Consumable,  Satisfaction. 
ASSENT  OF  EXECUTOR.     See  Action  at  Law. 

the  necessity  and  effect  of,  842. 

interest  of  legatee  before  assent  to  legacy  given,  and  the  conse- 
quencea  of  legatees  taking  without,  844,  845. 

by  whom  astfent  to  be  given,  845. 

assent  of  one  of  several  executors  good,  f6. 
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ASSENT  OF  EXECUTOR-^ continued. 

assent  of  husband  ivhose  wife  is  ezecatrixi  good,  846y  847* 
what  amounts  to  good  assent,  847* 
when  legacy  is  given  to  executor,  848. 
when  to  persons  (not  executors)  in  succession,  849. 
when  a  life  interest  is  given  to  the  executor,  850. 
of  implied  assent,  851 — 854. 
of  conditional  assent,  854. 
of  retracting  assent,  855. 
ASSETS.     See  Interest.    Lien.     Mortoaoe. 

general  must  be  exhausted  before  the  specific  legades  abate,  356. 
right  of  executors  to  pledge  mortgage  or  sell  specific  assets,  434. 
unless  by  collusion  or  fraud  between  them  and  mortgagee  or  pur- 
chaser, 440. 
marshalling  of  assets,  947. 

Courts  of  Equity  will  not  marshal  real  and  personal  assets,  in  order 
*to  preserve  a  legacy  to  legatee  dying  before  time  of  payment,  654. 
where  real  estate  charged  with  payme«it  of  debts,  950. 

of  legacies,  953* 
where  some  legacies  effectually  charged,  others  not,  954. 
where  real  estate  charged  with  debts  and  legacies,  955. 
where  real  estate  not  chained,  but  devised  and  subject  to  a  specific 

lien,  957.961. 
where  real  estate  not  charged,  but  subject  to  a  specific  lien,  de- 
scends, 958. 
right  of  heir  and  devisee  to  have  personal  estate  applied  in  dis- 
charge of  real  estate,  but  not  to  defeat  legatees,  960. 
where  real  estate  charged  neither  with  debts  nor  legacies,  but  sub- 
ject merely  to  a  general  lien,  descends,  969. 
.    assets  not  marshalled  in  such  case,  where  real  estate  devised,  970. 
nor  in  favour  of  general  legatee  as  against  general  devisee,  974. 
qutgre,  whether  exception  in  favour  of  a  specific  legatee,  972. 
to  what  extent  legatees  may  stand  in  the  place  of  specialty  cre- 
ditors, 975. 
traders'  assets  acts,  if  they  affect  the  marshalling  of  assets  in  favour 

of  legatees,  947.  975 — 977. 
not  marshalled  in  favour  of  legatees,  where  legacies  not  an  estab- 
lished claim  distinctly  and  solely  upon  personal  estate,  978,  979. 
nor  in  favour  of  legacies  to  charity,  981. 
when  contribution  between  them  and  next  of  kin,  985. 
equitable  assets,  how  distributable  among  creditors  and  legatees, 

991—994. 
when  assets  forming  residue  of  a  perishable  nature,  1320,  &c 
"  ASSIGNED  OR  TRANSFERRED," 

construction  of  words,  1508. 
ASSIGNEES.     See  Bankrupt, 
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ASSUMPSIT, 

action  of,  does  not  lie  for  a  general  legacy^  though  formerly  the  law 
otherwisoi  1798. 

B. 
BALANCE 

of  account,  construction  of  bequest  of,  1504. 
BANK.     See  Bonuses. 
BANK  ANNUITIES.     See  Bank  Stock. 
BANK  NOTES.     See  Donations  Mortis  Causa. 

considered  as  cash,  and  pass  as  such,  250. 

may  pass  by  the  words  **  things,  goods,'*  251. 

when  they  do  not  pass  under  the  words  "  household  goods,"  262. 265 « 
BANK  STOCK, 

whether  it  passes  under  the  words  "  securities  for  money,*'  283- 

legatee  for  life  of,  entitled  to  increased  dividends,  but  not  to  bonus 
as  increase  of  capital,  1342. 
BANKERS.     See  .Construction. 
BANKRUPT, 

.  where  bankruptcy  held  a  determination  of  legatees  interest,  787. 

where  not,  793. 

assignees  entitled  to  legacy  given  bankrupt  before  certificate,  29. 
BASTARD.     See  Illegitimate  Children. 
BEGOTTEN  OR  TO  BE  BEGOTTEN.     See  Construction. 
BENEVOLENCE, 

bequest  for  objects  of,  void  for  uncertainty,  1238,  &c. 
BLANK, 

where  blank  for  Christian  name  of  legatee  occurs,  parol  evidence 
admissible,  185, 186. 

Seeu3f  where  blank  for  the  entire  name  occurs,  186. 
BLOOD.     See  Half  Blood. 

import  of  the  words  "  relations  by,"  103. 116. 
BOND.     See  Action  at  Law. 

does  not  pass  under  a  bequest  of  goods,  251. 

nor  money  secured  on,  ib. 
BONUSES, 

when  they  pass  under  a  specific  bequest  of  the  capital,  294» 

l^atee  for  life  of  Bank  stock,  not  entitled  to,  1342. 
BOOKS, 

do  not  pass  under  a  bequest  of  household  furniture,  269. 
BUILDING.     See  Charitable  Uses. 

C. 

CABINET  OF  CURIOSITIES, 
what  passes  by  bequest  of,  266* 
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CAPITA.     SeeperCAmA. 
CAPITAL.     See  Partnsrshif. 

title  of  specific  legatees  to,  aocroed  between  date  of  will  and  death 
of  testotor,  294. 
CASH, 

what  passes  by  beqaest  of,  283. 
CHARGE.     See  Devisee.    Heir.    Parol  Evidence.    Vbstiho. 

lands  devised  subject  to.     See  Devisee.  Heir.  CanversioM. 

devise  to  one  subject  to  charges  repels  the  presumption  of  result- 
ing trust  for  the  heir,  504,  505. 

aeeua,  where  devised  upon  trust  to  pay  the  charges,  504, 508.  510. 

although  a  legacy  to  the  heir  be  one  of  the  chaigee,  512. 

although  the  words  of  charge  upon  real  and  personal  estate  raise  a 
resulting  trust  for  next  of  kin,  they  will  not  do  so  for  the  heir, 
507. 

of  charging  legacies  on  real  estate  generally,  668. 

when  legacies  effectual  charges  on  real  estate  by  implication  in  the 
absence  of  express  declaration  to  that  e£^t,  671. 

in  such  cases  what  words  sufficient,  672. 

what  not,  681. 

when  debts  and  legacies  mentioned  together,  if  former  an  implied 
charge,  so  also  the  latter,  684. 

before  1  Vict.  c.  26,  debts  and  legacies  could  only  be  charged  on  real 
estate  by  will  duly  executed  according  to  Statute  of  Frauds,  685. 

when  will  so  executed  contained  a  general  chaige  of  legacies,  addi- 
tional legacies  by  codicil  not  so  executed  would  be  valid 
charges,  685. 

and  the  legacies  by  the  will  might  be  altered  or  revoked,  or  the 
personal  estate  wholly  exempted  by  the  codicili  ib.  687* 

sectUf  where  the  charge  in  the  will  was  not  general,  688. 

but  semble,  where  the  will  referred  to  an  unattested  paper  then  in 
existence,  if  such  paper  be  sufficiently  described,  692. 

real  estate  is  discharged  having  once  borne  the  burthen,  though  the 
money  be  misapplied,  745. 

out  of  rents  not  raisable  out  of  corpus  of  estate,  1485. 
CHARITABLE  USES.     See  Construction. 

testamentary  dispositions  to,  1 1 13*  1115. 

what  are  charitable  uses,  1115. 

a  religious  purpose  held  to  be  a  charitable  purpose,  1200. 

what  testamentary  dispositions  within  the  restrictions  of  the  Mort- 
main Act,  9  Geo.  2,  c.  36—1125. 

money  charged  on  real  estate,  1128. 

produced  by  sale  of  real  estate,  1129. 

vendor's  lien  for  his  purchase  money,  113Q« 

terms  for  years,  1131. 

mortgages,  t6. 
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CHARITABLE  VSES—conimued. 

money  given  to  exonerate  lands  in  mortmain,  1184. 
secured  on  turnpike  tolls,  1137- 
navigation  shares,  ib, 
poor  and  county  rates,  1138. 
judgment  debts,  1139. 
profits  arising  from  mooring  chains,  ib, 
where  the  disposition  within  the  statute  ia  preceded  by  a  bequest  to 

particular  objects,  1140. 
where  the  objects  of  the  two  bequests  are  not  inseparably  blended, 

former  good,  »&• 
$eeu8^  where  inseparably  blended,  1142. 

testamentary  dispositions  not  within  the  Statute  of  Mortmain,  1 144. 
where  the  direction  to  invest  money  in  real  estate  is  not  imperative, 

but  discretionary,  1145.  1148.    . 
instances  where  the  direction  is  imperative,  1145, 
devises  or  bequests  to  Queen  Anne's  bounty,  not  within   the 

statute,  1152. 
so  devises  or  bequests  for  promoting  the  building  of  churches,  &c. 

1155. 
so  devises  by  freemen  according  to  the  custom  of  London,  1157* 
devises  and  bequests  for  the  benefit  of  the  universities,  &c.  1 158. 
of  real  estates  in  Scotland,  1161. 

in  Ireland,  1 162. 

in  the  West  Indies  or  other  colonies,  1 1 64 . 
so  bequests  of  money  to  be  applied  in  melioration  of  land  in 

mortmain,  1165. 
80  money  given  to  build,  with  direction  not  to  purchase,  1174. 
so  money  given  generally  to  provide  a  building,  though  without 

express  direction  not  to  purchase,  1176. 
of  the  cofutructum  of  charitable  bequests,  and  administration  of  the 

fund,  1 180. 
so  produce  of  real  estate  to  be  laid  out  in  erecting  a  monument,  1 177. 
10  shares  in  public  companies  by  act  of  Parliament  made  personal 

estate,  1179. 
so  also  policies  of  insurance,  1180. 
when  administration  of  fund  devolves   upon  the  king  by  sign 

manual,  1181,  1182. 
when  by  the  Court  of  Chancery,  and  a  scheme  to  be  laid  before 

the  Master,  1181.1 185,  1 1 86. 
when  the  charitable  fund  is  to  be  administered  out  of  the  jurisdiction 

of  the  Court,  it  will  not  direct  the  distribution,  1236. 
of  charitable  dispositions  void  for  uncertainty,  1237* 
CHARITY.     See  Charitable  Uses. 

general  legacies  to,  must  abate  with  others,  417. 
assets  not  marshalled  in  favour  of,  981. 
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contribntion  between  them  and  next  of  Idn,  where  residue  gfiTen  to 
the  former  consists  of  leaseholds  and  mortgages,  985. 
CHATTELS, 

personal,  legacies  of,  when  and  when  not  specific,  192. 

real  may  be  the  sabject  of  specific  bequest,  194. 

so  rents  or  annnities  thereout,  195. 

so  gross  sums  charged  thereon,  198. 

so  produce  from  sale  thereof,  199. 

bequest  of  **  chattels,"  what  passes  by,  273 — 274. 

bequest  for  life  of  chattels,  qtus  usu  consumuntuTf  gives  the  absolute 

interest,  277. 
of  limitations  of  chattels,  real  and  personal,  1519. 
by  words  importing  an  express  estate  tail  to  first  l^atee,  1521. 
where  other  words  superadded  to  those  of  limitation,  1523. 
where  estates  tail  by  purchase  given  to  the  heirs  of  the  body  of 

some,  of  several  legatees,  1525. 
limitations  of  personalty,  by  words  importing  estates  tail  by  impli- 
cation to  first  legatee,  1526. 
bequests  of,  to  first  legatee  for  life,  and  to  his  issue  as  purchasers, 

1528. 
bequests  of,  executory  as  distinguished  from  executed^  1580. 
settlement  of,  as  heir-looms,  1532. 

in  words,  which  would  create  executory  devises  of 
real  estate  of  inheritance,  1546. 
CHILDREN.     See  Construction.     Portion. 
legitimate  children,  legacies  to,  30. 
when  those  living  at  the  date  of  the  will  entitled  in  exclusion  of 

those  after  bom,  t6. 
when  aflerbom  children  not  excluded,  32. 
Courts  of  Equity  are  anxious  to  let  in  after  bom  children,  37* 
when  children  living,  at  the  death  of  the  testator,  entitled  in 

exclusion  of  those  after  bom,  38. 
unless  where  contrary  intention  apparent,  41,  42. 
child  in  tenire  matris^  at  testator's  death,  considered  to  be  in  esse, 

43. 
and  entitled  under  the  description  of  children  "  bom,"  45. 
where  children  living  when  fund  distributable,  after  testator's  death, 

entitled  in  exclusion  of  those  after  bom,  and  where  not,  ib. 
when  distribution  directed  upon  legatees  attaining  twenty-one, 

children  bom  after  eldest  attains  that  age  excluded,  46. 
though  bequest  be  to  children  **  bom  or  to  be  bom,'*  50. 
but  when  distribution  postponed  till  youngest  attains  twenty-one, 

all  will  be  admitted,  47. 
a  bequest  to  the  children  of  A.  includes  those  of  her  second 
marriage,  unless  contrary  intention  appear,  48.  51. 
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when  distribation  deferred  during  a  life  in  esse,  objects  liring  at 

his  death  will  exclude  those  after  bom,  5d. 
unless  contrary  intention  appear,  57* 
when  younger  child  considered  as  eldest,  59. 
when  an  eldest  or  only  child  considered  a  younger,  62, 
when  an  eldest  son  considered  a  younger  child,  63. 
when  the  children  inust  answer  literal  description  of  them  in  the 

will,  66. 
when  the  word  ''  children"  includes  grandchildren,  68,  69. 
and  when  not,  72. 

the  word  "  children^  naturally  a  word  of  purchase,  68. 
the  words  "  children  and  grandchildren"  do  not  include  great 

grandchildren,  72.  75.  76. 
although  enlarged  by  the  word  issue,  unless  a  contrary  intention 

appear,  74,  75. 
parol  evidence  not  admissible  to  explain  the  word  children,  74. 
when  children  take  under  the  word  "  heirs,"  89. 
or  personal  representatives,  133. 
or  family,  137. 
to  J.  and  his  children,  6$.  90 — 93. 
effect  of  bequest  to  last  mentioned  children,  in  reference  to  three 

classes  of  children  previously  mentioned,  1514. 
illegitimate, 

legally  strangers  to  their  putative  father,  76.  382. 

unborn  at  the  date  of  the  will,  not  generally  entitled  under 

the  word  children,  77- 
but  illegitimate  posthumous  children  may  take  if  sufficiently 

described,  77.  80. 
illegitimate  children  living  at  date  of  will  do  not  take  generally 

under  description  of  children,  80. 
unless  intention  they  should  take  clear,  85. 
or  they  have  acquired  the  character  of  children  by  reputation, 

ib. 
of  the  admissibility  of  evidence  in  the  above  cases,  77*  81, 82. 
86. 
CHINA.     See  Houskhold  Furniture. 
CHOSES  IN  ACTION, 

do  not  in  general  pass  under  a  bequest  of  **  goods"  in  a  particular 

place,  252. 
nor  under  a  bequest  of  **  property,"  &c.,  257« 
or  household  stuff,  273. 
or  chattels,  274. 
or  money,  282. 
CHURCHES.     See  Charitablr  Uses. 

devises  or  bequests  for  promoting  the  building  of  churches  not 
within  the  Statute  of  Mortmain,  1155. 
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CLASS,  gift  to  a.     See  Executors.     Lapse. 
CLEAR  OF  DEDUCTIONS, 

legacy  given,  917. 
CLOTHES, 

what  passes  by  a  bequest  of,  289. 
CODICIL.     See  Charge.     Power. 

before  1  Vict  c  26,  unattested,  effectually  changed  real  estate  with 
additional  legacies,  where  a  previous  will  doly  attested  according 
to  Statute  of  Frauds  contained  a  general  charge  of  legacies,  685. 

so  it  would  substitute,  alter,  or  revoke  legacies  given  by  such  will* 
687. 
COLONIAL  PROPERTY.    See  Charitable  Uses. 

legacies  of,  224.  292. 

how  affected  by  remittances  to  England,  224. 
COMMISSION, 

when  legatee-executor  entitled  to,  on  assets  in  India,  782. 
COMMITTEE  OF  LUNATIC, 

proper  person  to  give  discharge  for  legacy  to  lunatic^  896. 
COMMON,  LEGACIES  IN.     See  Lapse.    Tenants   in  Common, 
&c. 

legacy  of  one  of  several  legatees  in  common  lapses  by  his  death, 
485. 

unless  they  take  as  a  close,  and  not  wminatm^  487. 

or  there  is  a  clause  of  survivorship,  489. 
COMPENSATION, 

as  the  result  of  election,  1661,  &c. 
CONDITION.     See  Payment.    Renunciation.    Vbstino. 

conditional  legacies  construed  strictly,  479.  513.  619.  750.  783. 

language  of  conditions  immaterial  in  wills,  748. 

i^  provided,  in  case,  &c.,  words  of^  566. 

l^acies  upon,  what,  746.  748. 

of  conditions  precedent,  749. 

when  distinguished  from  limitations,  750.  751. 

of  impossible  and  illegal  precedent  conditions,  754,  755.  757. 

of  the  legality  of  precedent  conditions  in  restraint  of  marriage, 

757. 
captious  conditions,  what,  764. 
of  conditions  subsequentf  766. 
of  the  performance  of  conditions  precedent)  767. 
they  must  be  strictly  performed  in  substance,  or  ey  pres^  ib. 
more  liberally  construed  when  no  limitation  over,  769. 
as  to  the  time  of  performance,  770. 
when  months  mentioned  in  a  condition,  calendar  and  not  lunar 

months  computed,  774. 
day  of  testator's  death  computed  exclusively,  or  inclusively,  as  best 

to  answer  the  intention  of  testator,  ib, 
when  legatee  has  his  whole  life  to  perform  condition,  775. 
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legatee  accepting  bequest  must  perform  condition  though  at  a  loss, 
782. 

when  his  executors  may  perform  it,  777. 

condition  that  they  should  act,  implied  in  legacy  to  executors,  as 
such,  ib. 

of  the  performance  of  conditions  subsequentt  783. 

construed  strictly  as  they  devest  estates  vested,  ib. 

when  condition  subsequent  is  impossible  or  illegal,  l^acy  abso- 
lute, ib, 

80  where  condition  repugnant  to  the  enjoyment  of  the  bequest,  785. 

as  in  restraint  of  any  disposition,  ib. 

«ectu,  where  restraint  confined  to  particular  person  or  time,  787* 

or  where  the  prohibition  is  construed  a  limitation,  and  not  a  con- 
dition, ib* 

conditions  not  to  dispute  wills,  in  terroremf  795. 

unless  legacy  be  given  over  to  a  stranger,  not  being  the  exe- 
cutor, ib. 

condition  devesting  a  legacy  confined  withm  the  time  fixed  for  its 
payment,  797* 
^   of  the  performance  of  conditions  in  restraint  of  marriage,  ib, 

whether  bequest  to  testator's  wife,  if  she  continued  unmarried,  is  a 
condition  in  terrorem^  882. 

of  forfeiture  generally  on  non-performance  of  conditions,  837. 

as  to  giving  notice  of  conditions  in  regard  to  personal  bequests,  889. 

also  in  devises  of  real  estate,  840. 

additional  legacies  subject  to  the  condition  of  the  original  or  prin- 
cipal legacy,  872,  878. 
CONFIRMATION.     See  Adyamcbhbnt. 

instance  where  acquiescence  for  fifteen  years  was  not  considered  a 
confirmation,  880,  881. 
CONSENT.     See  Ma&riaos. 

in  Court,  by  wife,  for  the  purpose  of  waivmg  her  right  to  a  settle- 
ment, 889. 
CONSTRUCTION.     See  Charitable  Usbs.    Chatiels.    Legatee. 
Pb&sokal  Estates.    Words. 

rules  of  construction  of  wills,  1460. 

cases  in  illustration  of  such  rules,  1468. 

the  word  "  to  wit*'  construed,  **  and,"  264. 

of  the  words  **  in  case  of  the  death  of  the  legatee,"  607 — 616. 

of  the  words  "  dying  unmarried,  without  being  married,  and  having 
children,"  616,  617. 

of  die  words,  '' payable^  aasignable  and  transferable,"  when  relating 
to  legacies,  624. 

when  to  portions,  625. 

word  **  survivors"  construed  "  others,"  638. 

of  legaey  "  to  be  at  the  disposal  of  legatee,"  642. 
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of  legacies  to  charity,  1 180. 

where  no  trustees  nor  ohjects  named,  nor  power  of  selection,  1181. 
where  testator  refers  to  a  future  appointment  of  objects,  1 186. 
where  he  refers  to  a  class  of  objects,  but  no  indiyiduals  of  that  class, 

1190. 
where  trustees  named,  but  fail  by  matter  expostfacto^  1192. 
where  no   trustees  named,  nor  objects  specified,  but  bequest  to 

charity  generally,  1198. 
where  charitable  fund  distributable  at  trustees  discretion,  1201. 
where   charity   named  cannot  take  effect,  but  purpose  executed 

cypres^  1204 — 1221. 
8eeu8t  where  charity  named  of  the  essence  of  the  bequest,  1221. 
where  charitable  purpose  named,  and  fond  more  than  suflicient, 

1227. 
where  charitable  disposition  void  for  uncertainty  of  the  amount  or 

purpose,  1237.  1238. 
of  construction  of  bequests  generally,  1356.  HOO. 
of  expressions  importing  joint-tenancy,  1360. 
of  bequests  creating  tenancy  in  common,  1367. 
by  the  words,  **  in  equal  shares,  share  and  share  alike,"  t6. 
"  equally  to  be  divided,"  1369. 
**  jointly,  in  joint  and  equal  shares,"  137l« 
**  to  and  amongst,"  1372. 
**  respectively,"  ib, 
words  of  severance  controlled,  1366. 
where  words  of  survivorship  added,  1373. 
when  such  words  confined  to  testator's  death,  that  being  the  period 

of  distribution,  ib, 
when  testator's  death  not  the  period  of  distribution,  1377- 
when  words  of  survivorship  confined  to  death  of  tenant  for  life, 

1382. 
when  confined  to  the  minority  of  the  legatees,  1389. 
when  confined  to  legatee's  dying  without  leaving  issue,  1395. 
of  bequests  wherein  *'  or"  construed  *'  and,"  1405. 

"  and"  construed  "  or,"  1410. 
"  and"  and  "  or"  construed  literally,  1411. 
of  bequests  to  separate  use  of  married  women,  1414* 
of  words  of  recommendation,  desire,  &c.  1417. 
bequests  to  A.  and  her  heirs,  say  children,  1448. 
to  A.  or  her  children,  1449. 

to  A,  and  her  children  of  sums  payable  at  different 
times,  ib» 
of  bequests  where  there  is  a  mistake  in  the  subject  bequeathed, 

1450. 
efiect  to  be  given  to  whole  will  if  possible,  1463. 
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worda  of  the  will  adhered  to  notwithstanding  probable  orniigbt  of 

testator,  1463. 
conjectural  intention  disr^arded  union  infarence  deai,  1470. 
of  inconsist«nt  or  repugnant  clames,  1472, 
of  bequeat  of  interett  or  prodac«,  1475. 

of  annoidea,  1480. 
of  money  due  on  a  particular  Becority,  whether  it  carries  airean, 

1484. 
money  chained  upon  renu  and  profits,  not  laisable  ont  of  cwpus 

of  estete,  1485. 
of  the  word  "  legacy,"  ift. 
of  "  pecuniary  legacy,"  191,  note, 
of  the  words  "  all  my  lands  and  tenements,"  with  reference  to 

leaseholds  passing,  1'488. 
of  bequest  to  parish  church,  149S. 

to  parish,  or  the  inhabitants  of  a  parish,  ib. 

for  maintenance,  1496. 

to  apprentice,  &c,  legatee,  ib. 

to  A.  for  life,  and  after  the  death  of  A,  and  B.,  to  C, 

1497- 
to  one  or  more  legatees,  at  the  disciedon,  &c.  of  trustees, 

1498. 
to  invest  money  on  securides  at  discretion,  ISOO, 
of  words,  "in  like  manner,"  "in  manner  aforesaid,"  1502. 
"  balance  of  account,"  1 504. 
"  honse  I  live  in,  uid  garden,"  1605. 
"appurtenances,"  as  applied  to  a  piece  of  plate,  ISO?. 

"  assigned  or  transferred,"  at  a  given  period,  1506. 
sums  due  from  a  debtor  at  testator's  death,  1 509. 
of  a  bequest  subject  to  payment  of  certun  debts,  ib. 
effect  of  residuary  bequest  of  personal  estate,  upon  trust  funds 
impressed  with  the  character  of  real  estate,  ib. 

among  three  deducting  out  of  thare 
of  one  a  debt  from  him  to  testa- 
trix, 1510. 
of  residuary  beqneit,  not  execntion  of  a  power  of  appointment, 

ib. 
of  the  words  "  ^ba  prindpal  to  devolve  eventually  to  my  residuary 

l^atees,"  ib, 
of  the  word  "fortune"  inrefbrence  to  various  fbnds,  1511. 
of  monies  arising  from  sale  of  real  estate,  1512. 
of  the  words  "  begotten  or  to  be  begotten,"  ib. 
of  legacy  "  to  my  beloved  wife,"  she  having  died,  and  testator 
married  agun,  1514. 
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of  the  words  "last  mentioned  children**  in  reference  to  three  fueTions 

classes,  1514. 
of  money  at  the  bankers,  ib. 
of  the  words  *'  to  be  settled,**  1515. 
of  the  words"  all/*  f  6. 
"  now."  ib. 

**  from  a  given  day,"  ib. 
of  a  beqnest  to  legatees  for  their  joint  and  joint  natoral  lives, 

1516. 
of  the  expression  "  holy  orders,"  ib. 
of  the  words  *'  to  be  disposed  of  in  a  dne  coarse  of  administration," 

ib. 
where  words  importing  the  future  constraed  to  refer  to  the  past, 

1517. 
of  executory  trusts  for  settling  personal  estate  in  articles  and  wills, 
1519—1546. 
CONTINGENT  INTERESTS.     See  Condition.    Iktebest.   Pat- 
KENT.    Vesting. 
when  bequests,  in  the  nature  of  remainders,  after  a  previous  dispo- 
sition of  the  life  interest,  are  contingent,  588 — 597* 
of  the  vesting  in  right,  and  tiansmismlMlity  of  oontingeni  executory 
bequests,  597- 
CONSUMABLE  ARTICLES, 

bequest  of  for  life  gives  absolute  interest,  277. 
CONTRIBUTION.    See  Abatement. 

between  specific  devisees  and  specific  legatees,  858. 

specific  legatees  not  bound  to  contribute  or  abate  in  fevonr 

of  general  legatees,  861. 
nor  specific  devisees  iu&vour  of  residuary  devisees,  &f. 
between  legacies  for  charities  and  next  of  kin,  where  a 
residue  given  to  the'former  partly  eonsistiiig  of  mortgages 
and  leaseholds,  985. 
so  also  where  mixed  fund  given  to  aliens,  990. 
CONVERSION.      See  Charge.      Devise.      Executoks.      Hbix. 
Lapse.    Residuabt  Legatee. 
of  the  conversion  of  real  into  personal  estate,  501. 
when  conversion  not  absolute^  but  for  particular  purposes,  heir  and 
not  residuary  legatee,  entitled  to  surplus  produce  from  sale  of 
real  estate,  517 — 530. 
so  also  to  those  particular  charges  which  lapse,  516. 
whether  the  personal  estate  be  disposed  of  by  will  or  codicil,  521. 
so  also  when  surplus  itself  disposed  of,  and  part  lapses,  588. 
disposition   of  real  proceeds  blended  with  personal  estate  not 
conclusive  ailment  in  fevour  of  complete  conversion,  528.  588» 
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but  when  real  proceeds  blended  with  personal  estate,  and  the  inten* 
tiOQ  apparent  to  treat  them  as  personal  estate,  the  residuary 
legatee  entitled,  523.  533. 
when  complete*  the  execntor,  before  1  Wm.  4,  c.  40,  would  be 
entitled,  either  beneficially  or  for  next  of  kin,  when  no  residuary 
legatee,  525. 
when  next  of  kin  entitled  to  such  surplus,  ib, 
when  executors  take  beneficially,  526. 
heir  excluded  when  conversion  absolute,  527. 
when  two  or  more  legatees  of  proceeds  from  sale  take  as  joint 

tenants  entitled  to  a  share  of  companion  lapsing,  541. 
secus,  when  they  take  as  tenants  in  common,  ib. 
when  produce  of  sale  of  real  estate  resulting  to  heir,  land  or  money, 

544. 
when  conversion  for  particular  purposes,  and  no  disposition  of  the 

surplus,  it  will  result  as  land,  16. 
so  also  specific  charges  lapsing,  and  no  disposition  made  of  the 

residuary  real  property,  544,  545. 
unless  where  the  devisees  and  heir  take  in  common,  for  then  he 

must  take  the  lapsed  share  as  money,  545. 
right  of  persons  taking  surplus  to  elect  to  take  it  as  land  or  money, 

547. 
parol  evidence  of  intention  to  elect  admissible,  547. 
COPYHOLDS.     See  Election. 
CORPORATION, 

•  devise  to,  by  a  wrong  name,  established,  164. 
COVENANT.     See  Satisfaction. 
COUNTY  RATES.     See  Charitable  Uses. 

COURTS  OF  EQUITY  and  COMMON  LAW.    See  Jurisdiction. 
COURTS  BARON, 

some  have  jurisdiction  in  the  probate  of  testaments,  1784—5. 
COUSINS, 

second,  not  entitled  under  a  bequest  to  relations,  102. 
who  entitled  under  a  bequest  to,  145. 
COVERTURE.     See  Married  Women . 

CREDITOR.      See  Debts.     Election.     Refunding.     Release. 
Satisfaction. 
how  far  legatees  may  stand  in  place  of  specialty  creditors  when 

assets  marshalled,  975. 
creditors  having  compounded  with  testator,  have  no  preference  in 

abatement  of  their  legacies,  418. 
creditors  have  a  right  to  call  upon  legatees  to  refund,  458. 
equity  inclines  in  favour  of  creditors  to  make  testator's  real  estate 

chargeable  in  aid  of  his  personal,  682. 
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CROWN, 

entitled  to  the  residue  if  no  next  of  kin,  and  there  are  no  executors, 
or  heing  such,  they  are  trustees,  17d7. 
CUMULATIVE  LEOACIES.     See  Repbtitiom. 
CURIOSITIES.     See  Cabinet. 
CUSTOM  OF  LONDON.    See  London. 
CY  PRES, 

where  bequest  to  charity  executed  cy  pres,  1204. 

secuSi  where  the  charity  is  of  the  essence  of  the  illegal  bequest,  1221. 

D. 

DEATH.     See  Construction.    Vesting. 

bequest  over  "  in  case  of  the  death  of  legatee,*'  how  construed,  607* 
when  construed,  the  death  of  legatee  before  the  testator,  ib» 

when  the  death  of  the  legatee  in  remainder  before 

the  preceding  tenant  for  life,  611* 
when  applicable  to  the  legatee's  own  life,  happen 
when  it  may,  so  as  to  gire  him  merely  a  life 
interest,  613. 
legatee's  death  presumed  after  a  length  of  time,  898. 
DEBT,  ACTION  OF, 

whether  it  lies  at  law  for  recovery  of  a  legacy,  1797*  1808. 
DEBTS.    See  Abatement.    Ademption.    Construction.    Exone- 
ration.   Release.    Satisfaction.    Vesting. 
legacies  of,  when  specific,  22d. 
ofpartsof,  28L 
o(  when  not  specific,  288. 
out  of  debts  or  securities,  287- 
what  passes  under  a  bequest  o^  285.  1509. 
bequest  of  a  sum  due  on  particular  security  carries  only  capital,  not 

arrears  of  interest,  288. 
when  directed  to  be  paid  by  the  will,  1051. 
when  legacy  a  satisfeclaon  of  a  debt  and  when  not,  1026.  1028, 

1029. 
debt  to  a  child  not  satisfied  by  a  legacy  from  the  parent,  unless  debt 

due  as  a  portion,  1056. 
advancement  by  parent  in  his  lifetime  a  satisfection  of  a  debt  doe 

from  him  to  his  child,  1059. 

f 

legacy  by  creditor  to  his  debtor  not  necessarily  a  release  of  his 

debt,  1068.  1066. 
legacy  on  condition  to  pay  debts,  782,  788. 
bequest  subject  to  certain  debts,  1509. 
DEBTOR, 

appointment  of  debtor  executor  by  creditor,  a  release  of  the  debt  at 

law,  1069. 
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DEBTOR— continued. 

but  not  in  eqaity,  1070. 
legacy  to,  when  release  of  debt,  1063. 
DECLARATIONS,  PAROL.     See  Parol  Evidence. 

by  testator,  admissible  as  evidence,  though  of  different  degrees  of 
value,  176.  407. 
DEDUCTIONS.     See  Stamp  Duties. 

for  stamp  duties,  by  whom  to  be  made,  &c.,  919. 
legacy  clear  of,  917. 
DELEGATES,  COURT  OF, 

no  appeal  lies  to  the  Lords  from  a  sentence  thereby  confirmed  and 
pronouncing  testator  compos  mentis,  1790. 
DEMONSTRATIVE  LEGACY, 

what,  198. 
DESCENDANTS, 

who  entitled  under  a  bequest  to,  136. 

when  persons  entitled  under  the  word  must  be  in  esse  to  take, 

149. 
when  they  take  per  capita,  157* 
when  per  stirpes^  161. 
when  per  capita  et  per  stirpes,  162. 
DESCRIPTION  OF  LEGATEES.    See  Children.    Construction. 
Cousins.     Descendants.     Executors.     Family.     Govern- 
a:ent.     Grandchildren.     Heirs.  ,  iLLEOiTiiiATE  Children. 

* 

Issue.     Mistakes.     Nephews  and  Nieces.     Next  of  Kin. 
Personal  Representatives.     Relations.     Servants. 
'     descriptions  of,  SS-*— 189. 

consequences  of  imperfect  descriptions,  185. 
DESIRE, 

words  of,  when  creating  a  trust  by  implication,  1418.  1422y  &c. 
DEVASTAVIT.     See  Assets.    Purchase  Monet. 
DEVESTING.     See  Vesting. 
DEVISEE. 

when  devisees  of  freehold  mast  abate  with  specific  legatees  of 

chattels,  358. 
entitled  to  surplus  of  real  estate  charged,  &c.  for  particular  purposes 

when  substituted  for  the  heir,  503. 
seeus,  when  the  real  estate  is  devised  in  trust  to  pay  such  charges, 

&c.  and  surplus  undisposed  of,  505.  508.  510. 
unless  contrary  intention  apparent,  508. 

where  devisee  or  legatee  of  real  proceeds  survives  the  testator,  but 
dies  before  sale  or  time  of  payment,  his  personal  representative 
entitled  and  not  testator's  heir,  542. 
may  elect  to  take  surplus  as  land  or  money,  548. 
his  election  to  take  as  money  will  not  exempt  him  from  legacy 
duty,  549. 
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lyEYJSEE-retnainued. 

when  real  estates  are  charged  with  payment  of  legacies,  particular 

preferred  to  residuary  devisee,  680. 
DISCRETION. 

bequest  to  one  or  more  legatees  at  discretion  of  trustees,  &c.,  1498. 
bequest  to  executors,  &c.  to  invest  money  on  securities  at  dis- 
cretion, 1500. 
l^^y  to  trustees  to  dispose  of  at  discretion  void  for  uncertainty,  ib. 
DISPOSAL, 

legacy  to  legatee  at,  when  conferring  an  absolute  interest,  642. 

when  not,  merely  a  power  of  selection,  107«  142. 
DISSENTERS, 

l^;acy  for  repairing  their  meeting-house  or  support  of  their  minister 

good,  1116. 
DISTRIBUTION,  PERIOD  OF.     See  Descsiption  of  Legatees, 

chap.  2,  passim.  Payment.     Survivorship. 
where  the  period  of  distribution  arriving  excludes  children  bom 

afterwards,  46. 
DISTRIBUTIVE  SHARE, 

of  personal  as  well  as  descent  of  real  estate,  a  performance  of  a 

covenant,  1109. 
DIVIDENDS, 

apportionment  of,   as  between  legatee   for   life  and   the   person 

taking  in  succession,  878. 
DONATIONS  MORTIS  CAUSA,  ♦     ' 

what  strictly  so  called,  1. 

how  differing  from  a  legacy  and  gill  inter  vhos,  2,  3. 
what  circumstances  requisite  to  constitute  one,  3. 
first,  it  must  be  made  in  peril  of  death,  4. 

though  express  declaration  to  tliat  effect  by  donor  unnecessary,  ib* 
it  may  be  charged  with  a  particular  duty,  ib. 
second,  requisite  is  actual  delivery,  ib, 
manifest  intention  to  deliver  not  sufficient,  5. 
symbolic  delivery  not  sufficient  unless  it  pass  the  property  in  the 

thing  represented,  10. 
hence  delivery  of  receipts  for  South  Sea  annuities  not  sufficient 

symbolic  delivery,  ib. 
nor  of  notes  for  the  payment  of  money,  11. 
nor  of  checks,  ib, 

except  under  particular  circumstances,  ib, 
whether  a  donation  mortisi  cautd  can  be  made -by  deed  withoat 

delivery  of  the  subject  intended  to  be  given>  12. 
probable  rules  respecting  same,  13. 
delivery  of  Bank  notes  effectual,  ib, 
so  of  government  and  negotiable  securities,  where  the  property 

passes  by  actual  delivery,  14.  16. 
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DONATIONS  MORTIS  C A  USA—continued. 
so  of  bonds,  17. 
and  mortgages,  17 — 20. 
what  evidence  admissible  and  necessary  to  prove  donations  mortis 

causdf  20. 
any  competent  witness  other  than  the  donee,  ib. 
except  such  donee  be  executor  or  administrator,  t6. 
evidence  to  prove  the  two  before  mentioned  requisites  is  neces<- 

sary,  21. 
when  presumption  will  be  made  in  aid  of  proof,  22. 
what  will  defeat  such  donations,  23. 
donor's  recovery  or  escape  from  peril  of  death,  ib. 
his  resuming  possession  of  the  subject,  ib. 
a  legacy  by  donor  in  satisfaction  of  the  gift,  24. 
but  not  by  a  testamentary  revocation  by  a  subsequent  will,  ib. 
where  election  must  be  made  between  the  donation  mortis  causd  and 
the  legacy,  ib. 
DOUBT, 

where  the  words  "  not  doubting*'  create  an  implied  trust  in  favour 
of  a  legatee,  1419. 
DOWER, 

general  legacies  given  in  bar  of,  not  liable  to  abatement  with  other 

general  legacies,  4^/2. 
where  intention  to  exclude  the  widow  from  dower  apparent  on 
will.  1628. 
DUTY,  LEGACY.     See  Stamp  Acts.     Stamp  Duty. 

residuary  legatee,  electing  to  take  surplus  proceeds  from  sale  of  real 
estate  as  land,  must  nevertheless  pay  legacy  duty,  549. 


E. 

ECCLESIASTICAL  COURTS.     See  Jurisdiction. 

have  no  jurisdiction  in  respect  of  donations  mortis  causd,  3. , 

no  appeal  lies  to  the  Lords  from  a  sentence  in  these  Courts  con- 
firmed by  the  delegates,  1790. 
EDUCATION.     5etf  Advancement.     Interest.^  Maintenance. 
EFFECTS, 

what  passes  by  bequest  of,  280. 
EJECTMENT, 

lies  at  law  for  the  recovery  of  a  chattel  real  after  assent  of  executor^ 
1797.  1801.  1803. 
ELDEST  CHILD, 

when  an  eldest  or  only,  considered  a  younger  child,  62» 
ELECTION.     See  Conversion.     Donation  Mortis  Causa.     Ex- 
ecutors.    Heir. 

doctrine  of»  stated  and  illustrated,  1566. 1582. 
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ELECTIOS— continued. 
its  requisites,  1582. 

first)  intention  of  testator  to  give  property  not  strictly  his  own^  1583. 
second,  that  person  entitled  should  elect,  1590. 
third,  that  the  property  be  ascertained,  1591. 
fourth,  that  the  party  electing  be  conusant  of  his  rights,  1593. 
if  election  can  be  made  by  parol,  1/i95. 
the  application  of  the  doctrine  of  election  to  the  heir  at  oommon 

law,  ib. 
where  the  will  iuTalid  for  want  of  due  execution,  according  to 

29  Car.  2,  c.  3—1596. 

capacity  to  devise,  160  !• 
where  the  will  is  inoperative  under  that  statute  as  a  devise  of  real 

estate,  but  contains  a  condition  of  forfeiture  on  non-compliance, 

1603. 
when  devise  void  as  being  made  to  the  heir,  1604. 
application  of  the  doctrine  to  the  heir  by  custom,  1606. 
where  no  previous  surrender  and  copyhold  specifically  devised,  1607. 

and  the  devise  in  general  terms  appli- 
cable to  real  estate,  1610. 
where  in  such  case  the  testator  has  only  copyholds,  ih. 
where  freehold  and  copyhold,  as  between  the  heir  and  volunteers 

and  creditors,  1612. 

application  of  the  doctrine  to  the  heir  of  heritable  property  in 

Scotland,  1616. 
t 

application  of  the  doctrine  to  the  widow  where  the  lands  subject  to 

dower  are  devised,  1617* 
where  rents,  &c.  devised  to  widow  out  of  lands  wherein  she  is 

dowable,  1618. 
where  the  intention  to  exclude  the  widow  from  dower  apparent  on 

the  will,  1628. 
where  the  testamentary  provision  expressly  given  in  lieu  of  dower, 

or  widow  claims  as  next  of  kin,  1633. 
application  of  the  doctrine  of  election  to  married  women,  1635. 
first,  as  to  the  mode  of  declaring  their  election,  ib. 
when  election  of  married  woman  not  binding  against  husband  dis- 
senting, 1637* 
secondly,  as  to  its  effect  when  made,  1638. 
application  of  election  to  infants,  1640. 

to  creditors,  1 642. 
to  persons  taking  in  succession,  1645. 
as  between  a  particular  and  residuary  legatee,  1646. 
application  of  election  to  widow  and  children  under  the  custom  of 

London,  1647. 
where  the  dispositions  of  the  will  inconsistent  with  claims  under 

the  custom,  ib. 
when*  not,  1619. 
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ELECTION— cofiiinii0i{. 

where  tome  children  elect  to  take  their  orphanage  part  and  others 

not,  165a. 
of  election  under  mistake  or  misconception,  1652. 
of  election  as  implied  from  acceptance  or  acquiescence,  1653. 
first,  as  to  the  party  himself^  ib, 
secondly,  as  to  his  representatives,  1657. 
of  the  effect  or  eause^^uences  of  election,  1661,  &c. 
'  the  subject  of  forfeiture  and  compensation  considered,  1662. 
ENTREAT, 

words  of  entreaty  create  implied  trusts,  1423. 
ERASURE, 

of  legacy  supposed  to  be  by  testator,  1790. 
ESSE,  IN.     See  Period. 
ESTATE  TAIL.     See  Chattbls. 
EVIDENCE.     See  Parol  Evidence. 
EXCESS.     See  Capital.     Profits. 
EXCHANGE, 

on  remittance  of  legacy,  when  to  be  borne  by  legatee,  and  when 
not,  860. 
EXECUTORS.  See  Condition.  Conversion.  Debtor.  Lapse.  Notice. 
Payment.'  Pour  autre  vie.  Probate.   Residue.    Trustee* 
who  entitled  under  bequest  to,  134. 

when  entitled  under  a  bequest  to  personal  representatives,  124. 
right  to  elect,  out  of  what  fund  legacy  is  to  be  paid,  217. 
right  to  pledge,  mortgage,  or  sell  specific  assets,  484. 
except  in  cases  of  collusion,  440.  449. 
or  for  payment  of  their  own  debts,  &c.,  440.  447*  451,  &c. 
in  purchase  from  executors,  a  recital  of  the  purpose  for  which  money 

was  raised,  is  unnecessary,  445. 
abuse  of  executor's  power  of  selling  the  assets  cured  by  acquies- 
cence, 454. 
legacies  to  executors,  primd  facie  considered  as  given  to  them  in 

that  character,  780. 
legacies  to,  cannot  be  claimed  if  they  renounce,  777-  780. 
executors  may  deduct  expenses  occasioned  by  legatees  refusal  to 

allow  deductions  for  duty,  921. 
when  one  executor  a  trustee  of  residue  for  next  of  kin,  all  his  co- 
executors  are  so,  1736,  1737. 
notwithstandihg  the  property  consists  of  estates  pour  autre  viV,  and 

they  take  as  special  occupants,  1737* 
rights  of  executors  to  residue,  before  1  Wm.  4,  c.  40 — 1738. 
when  they  take  as  a  class  or  as  individuals,  1734. 
no  distinction  between  specific  and  general  legacies  to  executors,  in 
regard  to  their  right  to  residue,  1741. 
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EXECUTORY  BEQUESTS.     See  Lapse.     Chattels. 
distinguished  from  bequests  executed  or  complete,  1530. 
different  construction  of,  in  articles  and  wills,  as  to  the  limitations 
of  chattels,  by  reference,  &c.,  1543. 
EXONERATION.     iS'ee  Funeral    Expenses.     Mortgage.    Parol 
Evidence. 
legatee^s  right  to,  where  assets  are  pledged,  451. 
personal  estate,  the  primary  fund  for  payment  of  debts  and  legades, 

the  real  only  auxiliary,  695.  709.  744« 
notwithstanding  real  estate  devised  on  condition  io  pay  them,  tb, 
clear  manifestation  of  intent  to  exonerate  personal  estate,  necessary, 

as  well  as  a  charge  upon  the  real,  698.  709. 
however  anxiously  the  charge  of  debts,  &c.  be  made  on  the  real, 

703. 
intention  to  exonerate  not  sufficiently  shewn  merely  by  a  bequest 

of  "  air*  the  personal  estate,  697.  709.  711. 
or  by  creating  a  term  in  the  real  estate  for  payment  of  debts,  funeral 

expenses,  and  legacies,  699.  709.  718,  719. 
or  by  appointment  of  executor,  taking  the   residue   beneficiaUy, 

700.  714. 
or  as  trustee  for  next  of  kin,  701.  713. 
or  by  the   residue  being  bequeathed,  after  certain  articles  given 

thereout,  706.  709.  711.  721. 
or  by  the  personal  estate  being  charged  with  some  particular  debt«y 

706.  709. 
or  by  a  direction  that  surplus  produce  from  sale  of  real  estate  after 

payment  of  debts,  &c.  shall  be  considered  personalty,  716. 
when  real  estate  the  primary  fund  for  payment  of  debts  and  legacies, 

710.  715 
instance  of  real  estate  chained  with  debts,  &c.  and  bequest  of 

residue  of  personalty  to  wife's  separate  use,  exonerating  personal 

estate,  721. 
when  personal  estate  exonerated  from  particular  legacies,  725. 

exempt  from  mortgage  debts,  731. 
expressly  exempted,  and  real  fund  provided 
fails,  other  real  estate  applicable  before 
personal,  734. 
when  personalty  erroneously  applied  in  exoneration  of  real  estate, 

the  latter  liable  to  reimbarse,  738. 
when  part  of  the  personal  estate  effectually  appropriated  in  exonera- 
tion of  the  remainder,  744. 
real  estate,  effectually  charged,  liable  only  to  bear  the  burden  once, 

though  the  persons  entrusted  with  the  fund  misapply  it,  745. 
heir  and  devisee  entitled  to  have  personal  estate,  applied  in  exonerat- 
ing real  estate  from  incumbrances,  but  not  to  defeat  legatees,  960. 
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*F. 
FAMILY.    SeeUEiR. 

who  entitled  under  the  word,  when  the  bequest  is  immediatey  137. 

when  children,  187* 

when  next  of  kin,  140. 

relations  by  marriage  generally  excluded,  141. 

when  bequest  is  not  immediate,  but  connected  with  a  power  of 
selection,  142. 

or  of  determining  the  proportions  of  the  bequest,  1 43. 

when  the  word  "  family'*  rejected,  as  void  for  uncertainty,  142. 

when  persons  answering  description  of  family,  must  be  in  esse^  149. 

when  they  take  per  capita,  157. 

vrhen  per  stirpes,  161. 

when  per  capita  ei  per  stirpes,  162,  163. 
FARM, 

what  passes  by  the  word,  289. 
FELON, 

legacy  to,  belongs  to  the  Crown,  30. 
FINAL  ACCOUNT, 

by  executor,  with  reference  to  the  stamp  duties,  922. 
FINES  FOR  RENEWAL.     See  Leasehold. 
FIXTURES, 

will  not  pass  as  household  goods,  256. 
FORFEITURE, 

of  legacy  to  alien  enemy,  30. 

to  person  attainted  for  felony,  ib* 

on  non-compliance  with  conditions,  837* 

as  the  result  of  the  doctrine  of  election,  1662. 
FORTUNE, 

construction  of  the  word,  1511. 
FRAUD.     See  Probate. 
FREEMEN.     See  London. 
FROM, 

construction  of  **  from  a  given  day,"  1515. 
FUNDS,  FOREIGN.     See  Stamp  Duty. 
FUNDED  PROPERTY, 

what  passes  as,  284. 

effect  of  words  "  assigned  or  transferred"  in  reference  to  flittds 
assigned  or  transferred  at  a  given  period,  1508. 
FUNERAL  EXPENSES, 

charge  of,  upon  the  land,  of  itself  not  sufficient  to  exonerate  the 
personal  estate,  705.  717.  719. 

when  not  charged  upon  real  estate,  inference  raised  that  the  per* 
sonalty  was  not  specifically  given,  708. 

when  charge  of  funeral  expenses^  with  other  circumstances,  held  to 
exonerate  personalty^  721. 
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FURNITURE, 

what  passes  by  words,  "  household  furniture,"  268. 

not  goods  in  trade,  nor  books,  nor  wine,  268,  269. 
FUTURE, 

words  importing,  eonstrued  to  refer  to  the  past,  1517. 


G. 

GENERAL  LEGACIES.    See  Abatbment.    Ademption.    Appro- 
priation.   Chaboe.    Exoneration.    Specific  Lboact. 

distinguished  from  specific  legacy,  191. 

legacies  of  debts  and  securities,  when  general,  233. 

when  general  legacy  given  out  of  a  particular  fund,  no  other  l^;atee 
can  subject  it  to  his  demand  until  first  l^^y  paid,  240. 

not  payable  till  after  debts,  456 — 458.  863. 
GENERAL  PERSONAL  ESTATE, 

when  bequest  of,  specific,  and  when  not,  242. 
GENERAL  WORDS, 

when  restricted  to  particular  chattels,  261* 
GOODS.    See  Household  Goods. 

what  passes  under  a  bequest  of,  250. 

when  bank  notes  and  ready  money,  250,  251. 

when  money  does  not  pass,  262. 

not  bonds  nor  securities  for  money,  251. 

nor  choses  in  action,  252. 

when  restricted  to  particular  chattels,  261. 

ademption  of  specific  legacies  of,  342. 

pledge  of,  no  ademption,  345. 
GOVERNMENT, 

legacy  to,  146. 
GOVERNMENT  SECURITIES, 

what  passes  as,  284. 
GRANDCHILDREN.    See  Interest.    Children. 

when  they  take  under  the  word  "  children,**  68. 

when  not,  72. 

when  they  take  under  the  word  *' issue,"  69. 

the  word  "  grandchildren"  will  not  in  general  include  "  great-grand'^ 
children,"  unless  contrary  intention  appear,  75,  76. 

grandchildren  by  marriage  not  included,  76. 


H. 
HALF  BLOOD, 

kindred  of,  equally  entitled  with  those  of  the  whole  blood  to  per' 
sonalty,  119. 
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HAVING, 

not  synonymous  with  "  leaving,"  1553. 
HBIR.    See  Additional  Leoacies.    Election. 
who  take  under  a  hequest  to,  88. 
when  next  of  kin,  ib. 
when  children,  89. 
when  the  heir,  98. 
entitled  under  the  word  "  family,'*  when  the  subject  of  bequest  is 

freehold  estate,  139. 
so  when  the  subject  is  real  and  personal  estate  mixed,  he  will  be 
entitled  to  the  real,  and  probably  next  of  kin  to  the  personal 
estate,  139. 
unless  where  intention  apparent  that  heir  should  take  both,  *<  40. 
when  persons  entitled  under  word  "  heirs"  must  be  m^Me  to  take,  1 49. 
when  they  take  per  capita^  157. 
when  per  stirpes^  161. 
heir's  liability  to  abate,  413. 
entitled  to  undisposed  surplus  of  real  estate  devised  upon  trust  for 

specific  purposes,  after  purposes  answered,  510. 
although  a  legacy  given  to  heir,  512. 
also  entitled  in  such  case  to  those  specific  charges  which  lapse, 

516. 
heir's  title  excluded  only  by  conversion  out  and  out,  527. 
heir*s  title  to  proceeds  from  sale  of  real  estate  which  lapse^  530. 
when  produce  from  sale  of  real  ^atate  resulting^  to  heir  considered 

land  or  money,  544. 
may  elect  to  take  same  as  land  or  money,  547. 
unless  an  infant,  feme  covert,  or  lunatic,  548,  549. 
HEIRLOOMS, 

bequests  of  chattels  as,  1 532. 
HOLY  ORDERS, 

expression,  how  construed,  1516. 
HOUSE, 

bequest  of  "  things  in  and  about,"  260. 

construction  of  the  words,  "  house  I  live  in  and  garden,"  1505. 
HOUSEHOLD  FURNITURE, 
what  passes  by  bequest  of,  268. 
not  testator's  goods  in  trade,  t5. 
nor  books  nor  wines,  269. 

but  plate,  linen,  china,  and  pictures,  will  pass,  270,  271* 
HOUSEHOLD  GOODS, 

what  passes  by  bequest  o(  253. 

not  goods  in  trade,  t6. 

nor  in  pledge  to  testator,  254. 

but  plate  may  pass  by  these  words,  255t 

parol  evidence  to  the  contrary  inadmissible,  ib. 
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nor  articles  whose  use  is  in  their  consumption,  256. 

nor  fixtures,  256. 
HOUSEHOLD  STUFF, 

what  passes  by  bequest  of,  273. 
HUSBAND  AND  WIFE, 

do  not  in  general  take  under  a  bequest  to  the  personal  represent- 
atives of  the  other  of  them,  1 19.  133. 

when  they  take  as  tenants  in  common,  137L 

I. 

ILLEGITIMATE  CHILDREN.     See  Children.    Ikterkst. 
IMPLICATION, 

^  necessary,  definition  and  explanation  of,  84.  724. 

express  words  not  overruled  by  implication,  698.  730.  734. 

implied  trusts  raised  by  words  of  recommendation,  desire,  request, 
&c.,  1417,  &c. 

when  not,  1425. 

where  the  words  of  recommendation,  &c.  not  imperative,  tfr. 

where  property  not  distinctly  ascertained,  1431. 

where  objects  not  distinctly  ascertained,  1437* 

of  implied  bequests  generally,  1439. 

survivorship  implied,  ib, 

absolute  interest  implied,  1441,  1442. 

bequest  of  surplus  implied,  1444. 

life  interest  implied,  1446. 

when  not,  1497. 
IN  ESSE,     See  Period  of  Time. 
IN  SPECIE, 

enjoyment  of  income  of  residue,  in.     See  Residue. 
IN  TERROREM.     See  Condition.     Marriage. 
INDEMNITY, 

executor  entitled  to,  before  he  parts  with  the  assets,  865,  866. 
INFANT.     See  Advancement.     Election.     Interest.     Payment. 

confirmation  by,  when  of  age,  of  advancements  made  of  his  legacy,  886* 

advancement  allowed  to  an  infant  where  interest  of  legacy  was 
given  for  education  and  maintenance,  1282. 
INITIALS, 

when  initials  of  legatee  only  mentioned,  parol  evidence  admissible 
to  explain  it,  187. 
INJUNCTION.     See  Specific  Legacies. 

granted  to  preserve  specific  chattels,  315. 
INTEREST.     See  Annuity.     Construction.     Vesting. 

arrears  of,  do  not  pass  by  bequest  of  a  sum  due  on  a  particular 
security,  288. 
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INTEREST— coA/tJitfei. 

compound  interest  allowed  to  tenant  for  life  on  fine  for  renewal, 

318. 
when  interest  payable  upon  the  money  refunded  by  legatee  in  case 

of  deficiency,  461. 
payment  of  interest  on  legacy  for  maintenance  of  in&nt'  so  far  as 

the  court  would  allow  it  good,  884. 
of  interest  on  legacies  generally,  1245. 
on  specific  legacies,  1250. 
on  general  legacies,  time  of'paytnent  not  named  by  testator,  1251. 

where  time  of  payment  is  named,  1253. 
on  legacies  contingent  or  future,  the  legatee  a  child  of  testator  and 

no  maintenance  given,  1257. 
where  maintenance,  &c.  is  given,  and  amount  specified,  1261. 
when  the  amount  specified  insufiicient,  1^62. 
where  maintenance  provided  out  of  another  fund,  1264. 

directed  to  cease  on  a  particular  event,  1265. 
&c.  given  in  general  terms,  t6. 
given  generally  at  discretion  of  trustees,  1266. 
where  testator  has  placed  himself  towards  the  legatee  in  loeo  parentisy 

1268. 
exception  as  to  interest  in  favour  of  children,  &c.  not  extended  to 

adults,  1270. 
nor  to  wife,  natural  child,  grandchild,  or  niece  of  testator,  1272. 
unless  consent  of  legatees  over  can  be  obtained,  1274.  1279. 
when  it  cannot,  the  rule  as  to  interest  prevails,  1274. 
interest  allowed  before  time  of  payment  when  infimt  legatees  have 

a  common  interest  in  the  fund,  1274.  1283. 
so  where  the  intention  to  give  it  is  inferrible  from  the  will,  1289. 
interest  not  allowed  for  maintenance  if  the  &ther  of  ability  to 

maintain  the  legatee,  1292. 
aecM,  if  he  be  not  of  ability  notwithstanding  the  mother  have  a 

competent  separate  estate,  1289. 
or  if  not  to  allow  it  would  produce  hardship  to  his  other  children, 

1293. 
or  the  interest  be  given  to  the  parent,  1 295. 
or  the  maintenance  is  provided  by  a  trust  in  execution  of  a  contract, 

1297. 
from  what  time  interest  allowed  as  maintenance,  1800. 
of  interest  where  legacy  is  given  upon  a  contingency,  and  inter- 
mediate interest  undisposed  of,  1805. 
when  given  by  immediate  bequest  with  a  condition  devesting  it 

with  a  limitation  over,  1313. 
where  residue  is  vested  but  payable  on  a  future  contingency  with 

a  condition  devesting  it,  1316. 
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where  residue  of  personalty  consisting  of  mixed  fund  is  given  to 

one  for  life  with  remainders  over,  1320. 
where  such  residue  is  so  given,  with  a  trust  to  convert,  but  not 
to  accumulate,  1321. 
where  no  trust  to  convert  nor  to  accumulate,  1 329. 
where  a  trust   to  convert  ismd  invest  in  real  estate,  but  no 
direction  to  accumulate,  but  until  purchase  dividends  to  be 
applied  as  rents  would  be,  1332. 
where  trust  to  convert  aiid  direction  to  accumulate  until  con- 
version, 1336. 
where  tenant  for  life  to  enjoy  income  of  residue  in  specie^  1343. 
interest  on  annuities,  1344. 

where  annuities  given  out  of  rent-charge  directed  to  be  sold  after 
the  death  of  surviving  annuitant,  legatees  of  the  produce  entitled 
to  interest  from  surviving  annuitant's  death,  1342. 
of  the  quantum  of  interest  payable  on  legacies,  1348 — 1355. 
on  advancement  by  parent,  how  computed,  1353. 
power  to  charge  gross  sum  implies  power  to  chaige  interest,  1354. 
interest  computed  on  interest  reported  due,  f6. 
compound  interest  allowed  under  circumstances,  1355. 
bequest  of  interest,  whether  it  carries  principal,  1475. 

of  principal,  whether  it  carries  arrears  of  interest,  1484. 
where  interest  given   for  education,  sum  in  advancement,  with 
consent  of  legatees  over,  allowed  to  infant  legatee,  1282. 
INTERPRETATION, 

jurisdiction  of  the  Courts  in  interpreting  testamentary  dispositions, 

1803. 
importance  of  uniformity  on  this  head  of  their  jurisdiction,  t5., 
1804. 
INVENTORY.     See  Specific  Legacies. 

of  specific  chattels,  when  required,  316.  868. 
IRELAND.     See  Charitable  Uses. 
ISSUE.     See  Chattels.     Contribution. 
who  entitled  under  a  bequest  to,  94. 
when  grandchildren,  74.  94. 
when  children,  97. 

where  it  qualifies  the  word  representatives  to  children,  s6. 
parol  evidence  inadmissible  to  explain  the  word  issue,  Uf» 
when  persons  entitled  under  word  issue  must  be  in  esse  to  take,  149. 
when  they  take  per  capikh  157. 
when  per  stirpes,  161. 
when  per  capita  et  per  stirpes^  162. 

the  words  "  after  failure  of  issue*'  confined  to  the  legal  period,  1547* 
when  the  bequest  is  followed  by  a  limitation  to  the  survivor,  &c., 
1547. 
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ISSUE--cofi^ifiiiei. 

wheo  confined  to  the  death  of  person  taking.  1549. 

or  by  a  limitation  over  to  one  for  life,  1550. 

or  by  the  word  "  leaving/'  1551. 

or  by  prior  words  of  narrower  import,  1554. 

or  by  a  power  of  appointment,  1555. 
ITEM, 

construction  of  word,  1507. 


J, 

JEWS, 

bequest  to  promote  their  religion  against  policy  and  void,  1120. 
JOINT  AND  NATURAL  LIVES, 

construction  of  the  words,  1448.  1516. 
JOINT-TENANTS.     See  Lapsb.     Constbuction. 

legacy  to  one  of  two,  does  not  lapse  by  the  death  or  revocation  of 

the  interest  of  his  companion,  482. 
bequests  to  legatees  as,  1360 — 1867. 
JURISDICTION.  iS^tf  Action  AT  Law.  Ecclesiastiastical  Courts. 
of  the  Courts  in  legatory  matters,  1784. 
originally  in  the  County  Courts,  ih. 
with  respect  to  the  probate,  1785. 
exclusive  in  the  Ecclesiastical  Courts  and  some  Courts  Baron  as  to 

probate,  t5. 
but  not  over  donations  moriis  caufd^  3. 
though  equity  will  interfere  where  the  probate  has  been  obtained 

by  fraud,  1787. 
or  where  a  person  contests  a  will  after  having  admitted  facts 

material  to  its  validity,  1789. 
the  Spiritual  Courts  and  Courts  of  Equity  have  a  concurrent 

jurisdiction  in  recovery  of  legacies,  1791. 
that  of  the  former  confined  to  testaments  or  dispositions  of  person- 
alty, i6. 
and  extends  over  chattels  real,  rft.,  1792. 
equity  has  exclusive  jurisdiction  in  some  cases  in  the  recovery  of 

l^cies,  1794. 
as  in  cases  of  legacies  to  married  women,  infants,  or  for  purposes  of 

trust,  &c.,  $&.,  ei  seq. 
general  rule  of  equity  not  to  allow  a  suit  against  executor  till 

probate,  1796. 
but  under  circumstances,  will  entertain  suits  before,  tb, 

m 

80  where  probate  litigated  pendente  UUy  it  will  appoint  a  receiver, 

1797. 
80  after  probate  to  preserve  the  property,  f(. 
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the  jurisdictioa  of  the  Courts  of  Common  Law  in  the  recovery  of 
legacies,  1797-  ' 

the  jurisdiction  of  the  Courts  in  the  interpretation  of  the  dispo- 
sition, 1803. 

the  importance  of  uniformity  in  the  Courts  on  this  branch  of  juris- 
diction, «6. 

K. 

KING.     See  Charitable  Uses. 

when  charitable  fund  to  be  applied  under  his  sign  manual,  1181. 


LAND  OR  MONEY.     See  Conversion.     Devisee.     Heir. 

when  proceeds  from  sale  of  real  estate  considered  land  or  money, 
544. 
LAPSE  AND  LAPSED  INTEREST.     See  Abatement.    Conver- 
sion.    Heir.     Residue. 

of  lapsed  legacies,  462. 

legacies  lapse  by  death  of  legatee  in  testator's  lifetime  where  and 
where  not,  463. 

though  the  words  executors  and  administrators  be  annexed  to  the 
bequest,  466. 

or  the  words  personal  representatives,  469.     ^ 

or  heirs,  ib* 

and  though  the  period  of  payment  is  postponed  to  a  period  after 
testator's  death,  t6. 

but  the  legacy  will  not  lapse  if  such  be  the  intention  of  the  testator, 
471. 

as  where  the  legacy  is  given  in  oase  of  legatee's  death  to  his  exe- 
cutor's personal  representatives,  &c.,  47 1»  472. 

legacy  will  not  lapse  by  death  of  trustee  if  the  ce$tfu  que  iruU 
survive  the  testator,  474. 

80  where  lands,  &c,  are  devised  charged  with  a  legacy,  and  the 
devisee  dies  before  testator,  475. 

legacy  given  as  a  release  of  a  debt,  and  not  as  a  mere  gift,  will  nol 
lapse  by  legatee's  death  in  testator's  lifetime,  ib. 

legacy,  given  for  a  particular  purpose  with  bequest  over  if  legatee 
die  before  the  purpose  is  accomplished,  lapses  by  l^;atee  dying 
after  the  purpose  is  accomplishedi  but  before  testator,  479* 

80  where  the  legacy  i6  given  over  upon  any  contingency  which  does 
not  take  place,  and  the  first  legatee  dies  in  testator's  lifetime, 
«&.,  480. 
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bat  secuSf  if  the  contingency  upon  which  the  legacy  is  given  over 
does  take  place,  though  the  first  legatee  die  in  testator's  lifetime, 
482. 
of  lapse  where  legacies  are  given  in  joint  tenancy,  or  as  a  class, 
482.  1734. 
where  in  common,  485.  1782. 
where  legacies  given  to  legatees  as  a  class  and  not  ntminatim^  487. 
when  legacy  upon  the  death  of  one  or  more  given  to  survivors, 

489. 
lapse  of  shares  accruing  by  survivorship,  492. 
lapse  of  bequests  where  legacies  given  under  powers,  494. 
who  entitled  to  lapsed  interests,  496. 
when  residuary  legatee,  executor,  or  next  of  kin,  498. 
of  lapsed  interest  out  of  land,  whether  belonging  to  heir  or  devisee, 

499. 

of  the  effect  of  conversion  of  real  estate  into  personal  upon  the 

rights  of  the  heir  and  residuary  legatee  in  regard  to  lapses,  580. 

LEASEHOJ.DS   FOR    YEARS   AND    LIVES.     See  Ademption. 

Chattels.     Construction.     Pour  Autre  Vie.    Trustees. 

renewable  rights  of  specific  legatees  for  life  and  those  in  remainder, 

316,  317. 
tenants  for  life  and  those  in  remainder  must  contribute  to  fines  of 

renewal,  318. 
specific  bequest  of,  when  adeemed,  348. 
when  by  surrender  of  lease,  349. 
distinction  when  deyisor  possessed  of  legal  estate  and  when  of  the 

trust  of  the  term,  362. 
renewed,  when  they  pass  by  antecedent  devise,  353,  354. 
liability  of  trustees  for  neglect  of  renewal,  320. 
whether  leaseholds  pass  by  the  words  "  all  my  lands,"  &c.,  the  tes- 
tator having  freeholds  to  satisfy  the  words,  1488,  &c. 

by  the  words  '^real  estate,**  1493. 
LEAVING.    See  Issue. 

construction  of  the  word,  1553. 
distinguished  from  "  having,"  ib, 
LEGACY.    See  General  and  Specific  Lboact.    Refunding. 
not  payable  in  general  till  after  debts,  876. 
construction  of  the  word  *'  legacy,"  1485. 
LEGACY  DUTY.    See  Stamp  Duty. 

LEGAL  REPRESENTATIVES.    See  Personal  Representatives. 
LEGATEES.    Stftf  Refunding.    Stamp  Duty. 
who  may  be,  28. 
description  of,  28.  30. 
every  person  not  disabled  by  common  law  or  statute,  28. 
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not  traitors  nor  artificers  going  abroad,  &c.  28. 

nor  persons  neglecting  to  take  oaths  of  office^  t5. 

nor  persons  denying  the  ScriptnreSy  ib* 

subscribing  witnesses  to  wills«  when  they  may  and  may  not  be 
legatees,  t6.,  29. 

uncertificated  bankrupt  may  be,  but  assignees  will  be  entitled 
for  benefit  of  his  creditors,  29. 

so  may  an  alien  friend  be  a  legatee  of  personal  chattels,  ib. 

but  alien  enemy  or  natural  bom  subject  living  in  allegiance  with 
enemies  will  not  be  entitled  to  legacy,  but  it  will  be  forfeited  to 
the  Crown,  80. 

when  they  take  per  eoptto,  167. 

when  per  9tirpe$f  161. 

"when  per  capita  el  per  stirpes,  162. 

right  of  general  legatees  to  follow  the  assets,  434. 

legatees  not  bound  to  refund  after  voluntary  payment  by  exeeutar,  45d. 

secus,  when  payment  was  compulsory,  458. 

or  when  debts  are  subsequently  discovered,  ib. 
LEGITIMATE  CHILDREN.    See  Childkbn. 
LENGTH  OF  TIME.    See  Advbbtisxmxnt.    Dxath.    ELXcnov. 

Payment.    Pbesumption. 
LIEN.    See  Assets.    Mobtoaob. 

of  marshalling  assets,  where  the  vendor  has  a  lien  for  purchase 
money  upon  the  real  estate,  961. 

vendor's  lien,  withm  the  Mortmain  Aet»  1130. 
LIFE  INTEREST.    See  Chattels.    Ybstino. 

in  articles  whose  use  is  in  their  consumption,  277* 

implied,  91.  1446. 

when  not  implied,  1497. 
LIMITATIONS.    See  Chattels. 
LINEN.     See  Housbhold  Fubkitubb. 

what  passes  by  bequest  of,  and  clothes,  289. 
LIVE  AND  DEAD  STOCK, 

what  passes  by  bequest  of^  274. 

when  confined  to  property  out  of  doors,  275. 
LOCO  PARENTIS,  IN.    See  Pabentis. 
LONDON.     See  Election. 

devise  by  freeman  according  to  the  custom  of,  not  within  the 
Statute  of  Mortmain,  1157. 

application  of  the  doctrine  of  election  to  the  widow  and  children 
under  the  custom  of  London,  1647. 

custom  o(  as  to  distribution  of  personal  estate,  1650.  1669. 
LUNATIC, 

payment  of  legacy  to,  supported  under  circumstances^  896. 
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MAINTENANCE.     See  Construction.     Intbrest.     Vesting. 

allowed  on  legacy  to  child  of  testator,  though  not  mentioned, 

1257. 
as  to  application  of  interest  for  maintenance  by  trustees  or  executors 

where  will  silent  thereoo,  888. 
where  the  amount  specified,  no  more  allowed,  1261, 
unless  insufficient  for  reasonable  maintenance,  1262. 
where  maintenance  provided  out  of  another  fund,  interest  will  not 

be  allowed  on  legacy  to  a  child,  1264. 
where  maintenance  given  in  general  terms,  1265. 
when  maintenance  given  at  trustees'  discretion,  1266. 
but  maintenance  not  allowed  to  adults,  1270. 
maintenance  allowed  if  the  intention  to  give  It  inferrible,  1289. 

not  allowed  if  father  of  ability  to  maintain  the  legatee, 
1292. 
secM,  if  he  be  not,  1289. 

or  it  would  be  a  hardship  to  his  other  children  to  refuse  it,  1293. 
or  the  interest  is  given  to  the  parent,  1295. 
or  it  is  provided  out  of  a  trust  contained  in  a  contract,  1297* 
from  what  time  maintenance  allowed,  1300. 
bequest  for,  not  applicable  to  education,  1 496. 
bequest  of,  generally  a  gift  for  life  of  legatee,  tb, 
MARRIAGE.     See  Condition.  Construction.   Name.   Relations. 
relations  by,  not  entitled  under  a  bequest  to  relations,  117. 
semble^  under  the  words  "  next  of  kin,"  or  **  family,"  119.  141. 
construction  of  words  *' dying  unmarried,*'  &c.  616. 
precedent  condition  in  restraint  of  marriage  valid  if  imposing  par- 
ticular restraint,  757*  763,  764. 
conditions  in  restraint  of  marriage,  whether  precedent  or  subsequent, 

must  be  performed  in  substance,  797* 
at  what  time  consent  to  marriage  must  be  given,  798. 
from  what  persons  consent  to  be  given,  800, 
consent  to  marriage  a  personal  trust,  ib, 
what  a  sufficient  consent,  807. 
where  the  Court  of  Equity  will  perform  the  duty  of  a  person  refusing 

to  assent  or  dissent,  808. 
where  a  general  consent  to  marry  sufficient,  ib, 
when  absolute  consent  once  given  cannot  be  retracted,  810. 
unless  lor  good  reasons  afterwards  discovered,  811. 
consent  may  be  given  conditionally,  812. 
if  consent  given,  immaterial  whether  the  persons  required  to  obtain 

it  mistake  the  fact  or  not,  814. 
implied  consents  to  marriages,  815. 
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as  where  trastee  sanctions  the  courtship,  815. 

consent  by  testator  in  his  lifetime  good  performance  of  condition, 
818. 

whether  condition  performed  by  first  marriage  with  consent,  820. 

conditions  in  restraint  of  marriage  generally  confined  to  the  time  of 
payment  or  vesting,  822. 

when  only  in  terrorem,  826. 

when  not|  829. 

performance  of  condition  to  marry  a  person  of  a  particular  name, 
838. 
MARRIED. 

construction  of  word,  616. 
MARRIED    WOMAN.      See   Elkctiok.      Intbrbst.     Patmskt. 
Settlemekt. 

payment  to,  bad,  unless  legacy  given  to  her  separate  use,  887. 

notwithstanding  a  divorce  d  mensd  ei  thoro,  888. 

nothing  but  actual  payment  to  husband,  or  a  release  from  him,  a 
discharge  against  wife  surviving,  896. 

entitled  to  settlement,  when,  888. 

unless  an  adulteress,  888,  889. 

contrOf  if  only  separated  from  her  husband,  889. 

of  payment  to  a  married  woman,  a  foreigner,  ib, 

her  equity  to  a  settlement  defeated  by  payment  of  her  legacy  to 
her  husband,  unless  a  suit  be  pending,  898,  894. 

when  settlement  of  her  legacy  directed,  894. 
MARSHALLING.     See  Assets. 
MEDALS, 

what  passes  under  a  bequest  of,  285. 
MELIORATION  OF  LAND  IN  MORTMAIN, 

bequests  for,  valid,  1165.  1168. 
MISTAKE.     See  Election. 

in  the  name  of  legatees,  when  rectified  by  description  or  by  will's 
context,  164. 

when  corrected  by  parol  evidence,  166. 

in  description,  corrected  by  name,  168,  169* 

when  mistake  occasioned  by  fraud,  171* 

when  rectified  by  parol  evidence,  178. 

when  parol  evidence  inadmissible,  175. 

when  the  mistake  fatal,  evidence  being  insufficient,  176. 

problematical  mistakes  in  description,  .1 78. 

and  of  parol  evidence  ib> 

mistake  in  number  of  a  class  of  legatees  obviated  by  rejecting  the 
number  specified,  181. 

consequences  of  mistaken  descriptions  on  the  face  of  the  will,  when 
rectified  by  evidence,  and  when  not,  185. 
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\]  ISTAKE— tfonttitiiei. 

where  blank  left  for  Christian  name  of  legatee,  186. 

when  entire  name  omitted,  tb. 

when  initials  only  mentioned,  187. 

where  there  is  an  ambiguous  reference  to  one  of  two  legatees  before 
correctly  desciibed,  ib, 

mistake  in  description  of  specific  legacy,  193. 

in  description  of  fiirm  corrected  by  parol  evidence,  289. 

in  description  of  the  fund  specifically  bequeathed,  297*  1450. 

parol  evidence  admissible  in  such  case,  298. 

but  not  to  alter  the  nature  of  specific  bequest,  302. 

as  by  converting  legacy  given  as  annuities  into  a  gross  sum,  «6. 

consequences  of  mistake  in  calculation  of  specific  fund,  308.  1452. 

when  bequeathed  as  an  entire  sum,  308. 

when  in  fractional  parts,  309. 

construction  of  bequests  where  there  is  a  mistake  in  the  subject,  as 
to  its  nature,  1450,  1451. 
as  to  its  quantity,  1452. 
as  to  its  name,  1455. 

mistaken  recital  of  a  legacy  by  will  or  codicil,  1517* 

mistake  merely  coojeetural  not  rectified,  1456. 

in  such  case  parol  evidence  inadmissible,  1459. 
MONEY.     See  Construction. 

may  be  the  subject  of  specific  bequest,  201, 

what  passes  under  bequest  of,  282. 

securities  for,  what  passes  by  bequest  of,  283. 

monies  from  sale  of  real  estate  held  to  include  produce  of  personalty, 
1512. 
MONTH.     See  Condition. 
MONUMENT.     See  Abatement.     Charitable  Uses. 

legacy  for,  not  specific,  422. 

produce  of  real  estate  to  erect  one,  not  within  the  Mortmain  Act, 
1177. 
MORTGAGE.     See  Assets.     Donations  Mortis  Causa.     Exone- 
ration. 

personal  estate  primarily  liable  to  satisfy  mortgage  debts,  7d2t 

when  exempted,  732. 

when  the  mortgage  is  directed  to  be  paid  out  of  the  produce  from 
sale  of  realtv,  i5. 

or,  where  real  estate  is  not  devised  till  after  mortgage  paid,  733. 

when  personalty  expressly  exempted,  notwithstanding  the  particular 
real  estate  provided  fail,  other  real  estate  primarily  liable,  734. 

senAUj  when  mortgage  debt  not  of  testator's  contracting,  735. 

notwithstanding  his  covenant  to  pay  it,  736. 

unless  a  contrary  intention  apparent  from  the  transaction,  739, 

what  will  make  mortgage  the  personal  debt  of  the  heir,  743. 
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M  ORTGAGE— coA/smieJ. 

of  marshalling  assets  where  the  specific  lien  on  the  real  estate 
devised  is  a  mortgage,  957. 
MORTGAGES, 

what  passes  by  the  term,  284« 
MORTMAIN,  STATUTE  OF.     Set  Charitablb  Uses. 
devises  and  bequests  within,  1125 — 1148. 

not  within,  1144.  1148,  &c. 
MOURNING.     See  Residue. 

legacies  for,  not  specific,  nor  entitled  to  preferenee  in  abatement, 

202.  422. 
rings,  legacies  for,  not  specific,  202. 

N, 

NAME  OF  LEGATEES.     See  Maeeiaoe.    Mistake. 

a  female  having  lost  her  family  name  by  marriagep  not  thereby 
excluded  from  legacy  to  relations  of  her  maiden  name,  1 14, 1 15. 

who  entitled  under  a  bequest  to  relations  of  a  eertain  name  or  blood, 
114.  116. 

mere  assamption  of  a  family  name  insuflBcient  to  entitle  legatee 
under  the  above  bequest,  1 16. 

repetition  of  name  by  mistake  corrected,  166. 

omission  of  name  supplied,  ih. 

Christian  name  omitted,  186. 

when  entire  names  omitted,  »ft. 
NATURAL  CHILD.     See  IiLEOiTiifATS  Chiloebk. 
NEPHEWS  AND  NIECES, 

who  entitled  under  a  bequest  to,  149. 
NEXT  OF  KIN.    See  Conteesion.     Residoe. 

who  entitled  under  a  bequest  to,  119. 

relations  by  marriage  excluded,  $&.,  138. 

who  entitled  under  bequest  to  next  of  kin  in  equal  degree,  124. 

when  next  of  kin  entitled  under  the  word  *'  heir,"  88. 

when  under  the  word  *'  relations,'*  101. 

when  under  the  words  "personal  representatives,'*  128. 

when  next  of  kin  must  be  in  ease  to  take,  149« 

when  they  take  per  capita^  167* 

when  per  stirpei,  161. 

when  per  capita  et  per  itirpei^  162. 

their  right  to  the  residue,  1684. 

not  excluded  from  residue  by  legacies,  t69t. 

when  no  next  of  kin,  the  Crown  entitled  to  the  residue,  there  bebg 
no  executors,  or  being  such,  they  are  trustees,  1787. 
NIECES, 

who  entitled  under  bequest  to»  143. 
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NOTICE.     See  Cokdition. 

effect  of)  that  executor  has  wasted  the  assets,  upon  the  title  of 

alienee,  452. 
effect  o(  that  there  are  no  debts,  or  all  paid,  453* 
purchaser  with  notice,  from  purchaser  without  fiom  the  executor, 
protected,  455. 
NOW, 

construction  of  word,  249.  1515. 
NUMBER.     See  Mistakb. 


O. 

ONLY  CHILD, 

when  considered  a  younger,  62. 

"  or,"  construed  "  and,"  1405, 

••  and"  construed  ''  or,"  1410. 

construed  literally,  1411. 
ORNAMENTS  OF  PERSON, 

import  of,  264.291. 
ORPHANAGE  PART.     See  Election. 

election  by  some  of  the  children  to  take  their  orphanage  part,  and 
by  others  the  provision  under  the  will,  1650. 
OVERSIGHT, 

probable,  by  testator,  not  regarded  in  opposition  to  express  words, 
1463.  1470. 

P. 

PARAPHERNALIA.    SeeYfin. 
PARENT.    See  Adbmptiom.    Interest.    Portion. 
PARENTIS,  IN  LOCO.    See  Ademption.     Interest. 
the  circumstances  necessary  to  found  that  relation,  385. 
of  the  admissibility  of  parol  evidence  to  prove  a  stranger^s  legacy 

was  meant  by  him  in  loco  parentis,  393,  394. 397* 
bow  that  relation  may  be  proved,  396. 
of  interest  where  testator  has  placed  himself  in^  1268. 
PARISH, 

bequest  to,  construed  bequest  to  the  poor  of  the  parish,  1495* 
inhabitants  of  a  parish,  ib, 
PARISH  CHURCH, 

bequest  to»  how  construed,  1495. 
PAROL  EVIDENCE.      See  Blank.       Children.      Conversion. 
Donations  Mortis  Causa.    Farm.    Illegitimate  Children. 
Initials.    Legatees.    Mistake.    Parentis  in  loco.    Rela- 
tions.    Servants. 
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PAROL  EVIDENCE— wnrfiiiierf. 

where  and  where  not  admissible,  20.  83.  802.  389. 1751 — 1783. 

admissible  to  explain  latent  ambiguities,  166.  390. 

the  different  degrees  of,  valae  of,  176.  407. 

not  admissible  to  explain  the  meaning  of  the  words  in  the  will, 
81.  302.  393.  608.  676. 

secus^  to  rebut  or  confirm  presumptions  raised  by  the  bequest,  890. 
1751. 

inadmissible  to  prove  putatire  to  be  the  real  father  of  an  illegiti- 
mate child,  77. 

inadmissible    to   explain    the   testator's   meaning  of  the  word, 
« issue,"  97. 

"relations,"  101. 

"  plate,"  255. 
admissible  to  explain  mistake  in  name*  of  legatees,  #6.,  186. 
also  in  their  description,  173. 
also  to  explain  mistakes  in  description  of  the  specific  chattel,  193. 

297. 

or  of  the  fond,  297. 
also  to  explain  the  state  of  testator's  property,  16.,  301. 
but  not  admissible  for  the  purpose  of  altering  the  nature  of  the 

property  bequeathed,  '302.  305. 
nor  to  shew  testator  intended  to  give  a  general  legacy  out  of  one 

fund  when  another  is  named,  305. 
how  far  admissible  to  prove  that  testator  intended  to  place  himself 

in  loco  parentis,  389.  393.  396. 
or  intended  the  legacy  as  a  portion,  393,  394. 
also  to  confirm  or  repel  presumption  against  double  portions,  391. 
also  to  repel  or  confirm  presumption  where  a  stranger  gives  a  legacy 

for  a  particular  purpose,  and  makes  an  advancement  for  the  same, 

392. 
but  probably  not  to  change  a  legacy  into  a  portion,  nor  to  prove 

intention  to  substitute  one  for  the  other,  392,  393. 
secus,  as  between  parent  and  child,  393. 

what  evidence  sufficient  to  repel  the  presumption  of  ademption,  401. 
what  not,  404. 

inadmissible  to  shew  the  intention  of  testator  against  a  lapse,  470. 
or  to  shew  his  intention  to  exonerate  personal  estate,  724. 
admitted  in  one  instance  to  prove  a  legacy  given  by  the  will  to  one 

person  was  verbally  directed  by  testator  to  be  paid  to  another, 

sed.  q.,  880. 
or  to  rebut  presumption  of  accumulative  legacies,  1023. 
or  to  rebut  or  support  the  presumption  of  satisfaction  of  debt  by 

legacy,  1053. 
or  to  explain  conjectural  mistakes,  1459. 
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PAROL  EYlTyEUfCE'^onHnued. 

when  before  1  Wro.  4,  c.  40,  admissible  by  executors  and  next 

of  kin  to  support  tbeir  claim  to  the  residue,  1751. 
when  admissible  by  the  executors  in  support  of  their  legal  right, 
and  to  rebut  the  presumption  in  favour  of  next  of  kin,  390. 1 751* 
but  not  when  the  will  clearly  made  the  executors  trustees,  1751. 
when  no  presumption  raised  by  the  will  in  favour  of  next  of  kin 

they  could  not  adduce  evidence  against  executor^s  right,  tb. 
instances  where  evidence  was  adduced  by  executors,  1752. 
where  adduced  by  next  of  kin,  1781. 

where  inference  of  intention  in  favour  of  next  of  kin  doubtful,  1788. 
PARTITION 

does  not  work  an  ademption  where,  355. 
PARTNERSHIP, 

increased  capital  in,  when  it  passes  by  bequest  of  the  partnership 

share,  296. 
specific  bequest  of  partnership  shares  not  adeemed  by  renewal  of 
partnership  articles  and  alteration  of  shares,  346. 
PARTNERSHIP  PROPERTY, 

share  of  in  real  estate  not  considered  personalty  for  the  purpose  of 
probate  duty,  901. 
PAWN.     See  Pledge. 
PAYABLE.    See  Construction, 

a  word  of  ambiguous  import,  624,  &c. 
PAYMENT.     See  Construction.     Stamp  Duties.     Vestino*         I 
out  of  what  legacies  to  be  paid,  856. 
when  to  be  made  in  sterling  money  or  in  currency,  ib. 
when  gross  sum  charged  on  lands  in  a  country  where  testator  not 

domiciled,  858. 
when  given  as  a  rent-charge,  858,  859. 
exchange  on  remittance  to  be  borne  by  legatee,  when  and  when 

not,  860. 
at  what  time  legacies  payable.  863. 
gross  sum  payable  to  legatee  (not  under  disability)  at  the  end  of 

the  year  from  testator's  death,  ib. 
though  executors  are  at  liberty  to  pay  it  sooner,  ib. 
and  though  given  over  upon  a  contingency  and  without  securityi 

864. 
where  legacy  given  on  condition  to  abstain  from  a  certain  act, 

security  will  be  required,  t5. 
if  money  bequeathed  be  in  Court  it  will  permit  the  transfer  to  a 

person  authorized  by  legatee,  864. 
when  legacy  is  payable  on  a  future  event,  and  legatee  dies  before, 
his  representatives  must  wait  for  payment  till  that  event  would 
have  happened,  868. 
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PAYMENT— con/iiittf£/. 

seeuSf  where  the  legacy  Is  given  over  on  the  first  legatee  dying 

before  twenty-one,  869. 
unless  where  the  legacy  is  charged  on  real  estate,  ifr. 
'^  or  the  legacy  depends  on  a  preceding  contingency,  870. 

where  the  whole  intermediate  interest  is  given  the  representatives 

wfll  not  be  obliged  to  wait,  871. 
legacies  to  be  enjoyed  in  a  particular  mode  are  payable  immediately 

without  regard  to  the  mode,  872. 
additional  legacy  to  be  paid  as  principal  legacy,  878. 
so  where  additional  interest  to  first  of  several  legatees  of  soooessive 

life  estates,  874. 
the  Court  will  not  in  general  order  ]^;acies  to  be  paid  till  after 

debu,  876. 
to  an  agent,  879. 
to  an  infant,  ib* 
into  Court,  882. 
of  legacy  to  trustee  for  an  infimt,  good,  887. 

to  a  married  woman,  bad,  unless  legacy  given  to  her 

separate  use,  ib. 
to  husband  defeats  wife's  equity,  893,  894. 
to  lunatic.  896. 
to  idiot,  ib. 
to  bankrupt,  897* 
of  stamp  duties,  898. 
of  presumptive  payment,  926. 
PECUNIARY  LEGACIES, 

synonymous  with  general,  191,  note, 
construction  of  the  expression  "  pecuniary  legacies,"  Ik 
PER  CAPITJ, 

when  legatees  under  the  description  of  *' family,*'  **  relations," 

*^  next  of  kin,"  &c.  take  per  capita^  157* 
when  per  capita  el  per  stirpes,  162. 
PER  STIRPES, 

when  legatees  under  the  description  of  "  fiimily,"  *'  lelationa,**  &c. 

take  per  stirpes,  161. 
when  per  capita  et  per  stirpes,  162» 
PERFORMANCE.     See  Condition.     Satisfactioii. 

distributive  share  of  personal,  or  descent  of  real  estate  belonging 
to  a  parent,  and  devolving  upon  his  child,  a  performance  of  an 
obligation,  1109. 
PERIOD  OF  TIME, 

when  persons  answering  the  descriptions  of  *'ikmi1y,  relation,  next  of 
kin,  personal  representatives,  issne,  heirs  and  descendants"  must 
be  in  esse  to  t«ike,  149. 
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PERIOD  OF  TlME^eontinued. 

when  at  the  date  of  the  will.  149. 

when  at  testator's  death,  150. 

when  at  a  period  subsequent  to  testator's  death,  151. 

the  period  to  which  the  words  of  the  will  relate  in  bequests  of 
specific  chattels,  247* 

when  the  date  of  the  will,  U>. 

when  the  testator's  death,  248. 
PERPETUITY.     See  Chattels. 

trusts  for  accumulation  not  allowed  for  the  period  within  the  rule 
against,  1519.  1556. 

bequests  within  the  rule  against,  1546. 
PERSONAL  CHATTELS.     See  Chattels. 
PERSONAL  ESTATE.     See  Mortgage.     Property. 

bequests  of  general  personal  estate,  when  specific,  242. 

when  not,  243. 

when  confined  to  particular  chattels,  261. 

where  exception  of  one  of  a  species  of  personalty,  not  included  in 
general  words,  ¥rill  carry  the  whole  of  such  species,  267* 

primary  fund  for  payment  of  legacies,  though  real  estate  charged 
generally,  695.  699.  703.  709.  732. 

semblef  as  to  mortgages,  732. 
PERSONAL  ORNAMENTS, 

what  pass  as,  264.  291. 
PERSONAL  OR  LEGAL  PERSONAL  REPRESENTATIVES, 

who  entitled  under  bequest  to,  124. 

when  executors  or  administrators,  t6. 

when  next  of  kin,  128. 

when  children,  183. 

when  husband  or  wife,  (b. 

when  persons  answering  description  of,  must  be  tn  e$$e  to  take,  149. 

when  they  take  per  eapUOf  157. 

when  per  tHrpee^  161. 

when  per  capita  ei  per  etirpeSf  162. 
PICTURES.     See  Household  Furniture. 
PLATE.    See  Construction.    Goods.    Household  Furniture. 

what  passes  by  bequest  of,  291. 
PLEDGE, 

specific  legacy  in  pledge  must  be  redeemed  by  executor,  313. 

pledge  of  specific  goods  bequeathed,  no  ademption,  345,  346. 

power  of  executors  to  sell  or  pledge  specific  chattels,  434.  436. 

of  their  abuse  of  such  power,  and  its  consequences,  439,  &c. 
POOR.     See  Relation. 

of  parish  bequests  to,  1495. 
PORTIONS.     See  Ademption.     Construction.    Debt.    Satisfac- 
TiON.    Yestino. 
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PORTIONS— con/iniitfi^. 

legacy  by  parent  to  child,  presumed  by  Court  of  Equity  to  be 

intended  l&s  a  portion,  366. 
construction  of  word  *'  payable*'  in  limitation  over  of  portions,  624. 
satisfaction  of,  by  legacies,  1071,  10?2. 
presumption  against  double  portions,  1071  • 
when  testamentary  provision  not  a  satufaction  of  portion,  1093. 
when  testamentary  provision  considered  an  advancement  in  parent's 

lifetime,  in  full  or  in  part  of  a  portion,  1098. 
secus,  of  a  distributive  share  on  intestacy,  110 1, 
where  distributive  share  of  personalty  or  real  estate  of  equal  or 
greater  value,  devolving  upon  the  person  entitled,  has  been 
deemed  sl  performancet  1109. 
PORTRAITS, 

what  passes  by  bequest  of,  292. 
POSTHUMOUS  CHILD.     See  Children.     iLLSOiriifATE  Chil- 
dren. 
child  in  ventre  matris^  at  testator's  death,  entitled  under  a  bequest 

to  children  "living^  or  "bom,"  48.45. 
legacy  to,  not  defeated  by  its  birth  in  testator's  lifetime,  66» 
POUR  AUTRE  VIE,  (ESTATES) 

notwithstanding  executors  special  occupants  of,  they  are  trustees 
for  the  next  of  kin,  1 737. 
POWER.      See    Appointment.      Family.      Relations.      Lapse. 

Vesting. 
if  legatee  taking  as  appointee  under  a  power,  die  in  appointor's 
lifetime,  his  legacy  lapses  as  in  the  case  of  an  ordinary  bequest, 
494. 
testator  could  not  reserve  a  power  to  dispose  of  real  estate  by  a 

paper  or  codicil  unattested,  according  to  29  Car.  2,  c.  3,  691. 
power  and  trust  distinguished,  1421 — 1426. 
POWER  OF  APPOINTMENT.     See  Vesting. 

effect  of,  in  vesting  and  devesting  legacies  and  portions,  629* 
legacy  given  at  disposal  of  legatee,  gives  an  absolute  interest,  642. 
contra^  when  express  life  estate  is  given  to  legatee*  644. 
when  residuary  bequest  not  an  exercise  of,  1510. 
POWER  OF  SELECTION.     See  Family.     Relations. 

when  not  exercised  by  donee,  those  objects  entitled  who  are  alive 
at  donee's  death,  110. 
PREFERENCE.    See  Abatement.     Specific  Legatees. 

of  particular  general  legatees  in  respect  of  abatement  over  general 
legatees,  427 — 431. 
PRESUMPTION.      See  Death.      Election.      Parol  Evidence. 
Payment. 
person  abroad,  not  heard  of  for  a  long  time,  presumed  dead,  898. 
payment  of  legacies,  when  presumed,  926. 
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PRIESTS  ORDERS, 

legacy  for  defraying  expense  of  procuring,  646. 
PRIORITY, 

of  legacies  out  of  a  particular  fund,  over  general  legacies,  237« 
of  particular  general  legatees  over  general  legatees,  427-^31. 
PROBATE, 

the  Ecclesiastical  Courts  and  some  Courts  Baron  have  exclusive 

jurisdiction  as  to  the  probate  of  wills,  1784. 
if  its  validity  is  disputed,  equity  will  suspend  its  determination 

until  trial  in  proper  Court,  1785. 
though  equity  cannot  set  aside  probate,  yet  if  fraudulently  obtained, 
it  will  interfere  to  convert  a  wrong  doer  into  a  trustee,  &c.  1787. 
and  will  restrain  persons  from  contesting  probate  who  have  ad- 
mitted facts  material  to  its  validity,  1789. 
suit  against  executor  not  generally  allowed,  till  after  probate,  1796. 
but  will  under  circumstances  entertain  suits  before,  ib, 
but  where  probate  litigated.  Court  of  Chancery  will  appoint  receiver 

pendente  lUe,  1797. 
so  afler  probate,  for  the  purpose  of  protecting  the  property,  ib. 
pendency  of  suit  in  Ecclesiastical  Court  to  recall  probate,  not  of 
itself  ground  for  interference  of  equity,  ib, 
PROBATE  DUTY, 

on  what  payable,  899—902. 
PROFITS, 

title  of  specific  legatee  to,  accrued  between  date  of  will  and  testator's 
death,  294. 
PRO  RATA.    See  Additional  Legacies. 
PROMISSORY  NOTE, 

payable  to  bearer,  passes  under  bequest  of  money,  282. 
seeiUt  when  not  payable  to  bearer,  ib. 
PROPERTY, 

the  words  "property"  or  ''personal  estate*'  in  or  about  a  house,  what 
passes  by,  257,  &c. 
PURCHASE, 

the  word  *'  children,'*  naturally  a  word  of  purchase,  68. 
PURCHASE  MONEY.     See  Mabshallino  Assets. 

purchaser  of  assets  from  executor  not  bound  to  see  to  application 

of,  436,  437. 
unless  he  is  implicated  in  fraud  or  a  devastavit,  439. 
whether  assets  will  be  marshalled  for  vendor*8  lien  for  purchase 
money,  961. 
PURCHASER.    See  Notice. 

his  title  complete  by  sale  and  delivery  of  assets  by  executors,  436. 
purchaser,  with  notice  from  a  purchaser  without,  protected,  455. 
PURPOSE.     See  Lapse. 

legacy  for  a  particular  purpose  vested,  though  the  purpose  fSuls 
without  legatee's  fault,  646. 
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PUTATIVE  FATHER, 

parol  evidence  inadmissible  to  prove  his  being  the  real  parent,  77. 
1152. 


Q. 


aUANTITY. 

errors  in  quantity  of  legacies  corrected*  308.  1452. 
aUEEN  ANNE'S  BOUNTY.     See  Charitable  Uses. 

devises  or  bequests  to,  not  within  the  Statute  of  Mortmain, 


R. 

REAL  CHATTELS.    See  Chattels. 
REAL  ESTATE.    See  Charoe.     Conversion. 
when  legacies  given  solely  out  of,  670. 

when  effectual  charges  on  real  estate  by  implication,  there  being  no 
express  declaration  to  that  effect,  671. 
RECEIVER.    See  Jurisdiction.     Probate. 
RECITAL.    See  Executor. 

of  the  effect  of  recital  in  a  will,  1517. 

mere  recital  of  a  legacy  given,  not  in  general  a  gift  by  implication, 
unless  the  intention  to  give  otherwise  apparent,  ib. 
RECOMMEND, 

when  it  raises  an  implied  trust,  1420. 
when  not,  1425. 
RECOVERY  OF  LEGACIES.    See  Action.    Jurisdiction. 
REFERENCE, 

construction  of  words  of,  1502. 
REFUNDING  OF  LEGACIES.    See  Legacies.     Legatee. 

generally,  executor  cannot  oblige  legatee  to  refund,  when  he  has 

voluntarily  paid  him,  456. 
seeuSf  where  he  was  obliged  to  pay  l^atee,  458. 
or  debts  subsequently  claimed,  ib, 
creditor's  right  to  oblige  legatees  to  refund,  16. 
one  legatee's  right  to  make  another  refund,  459. 
when  interest  is  payable  on  money  refunded,  461. 
RELATIONS.     See  Name. 

who  entitled  under  a  bequest  to,  100. 

when  the  bequest  is  to  relations  generally,  restrained  to  next  of 

kin,  according  to  the  statute,  100,  101. 
when  to  relations  by  blood  or  marriage,  lOS. 
so  when  to  "  near"  or  "  poor"  relations,  104. 
to  poorest  or  most  necessitous  relations,  105. 
although  subject  to  power  of  appointment,  106. 
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RELATIONS— con/iAtitf<l. 

word  '*  relations,"  not  restricted  according  to  the  statute,  where 
legacy  as  a  charity  to  poor  relations^  106. 

or  where  power  of  selection  given,  107* 

or  where  to  relations  not  worth  a  particular  sum,  112. 

or  to  relations  of  a  particular  family,  113. 

or  to  **  nearest  relations,*'  f6. 

or  to  nearest  relations  of  a  particular  family,  or  name,  or  hlood, 
114,  115. 

relations  hy  marriage,  in  general  excluded,  117.  119. 

unless  a  contrary  intention  appear,  120. 

distinctions  on  hequests  to  "  next  of  kin**  applicable  to  bequests 
to  relations,  119. 

parol  evidence  inadmissible  to  explain  the  word  relations,  101. 

when  persons  answering  description  of  relations  most  be  in  esse  to 
take,  149. 

when  they  take  per  eapUap  157- 

per  siirpeSf  161. 

when  per  capita  et  per  stirpes^  162. 
RELEASE, 

of  debt  by  legacy,  1026.  1063. 

seeuSt  where  evidence  of  intention  not  dear,  1066. 

when  debts  expressly  released  by  the  will,  1 069. 
RELIGIOUS  PURPOSES.    See  Charitablb  Uses. 
REMAINDER.     See  Specific  Leoatbb. 

rights  of  specific  legatees  in  remainder  against  those  entitled  to 
previous  life  interests,  316, 

legacies  in  remainder  after  previous  life  interest  vested,  584. 
REMITTANCE, 

effect  of  in  bequests  of  colonial  property,  224,  225. 

exchange  on  remittances  to  be  borne  by  legatee,  860. 
REMOTENESS, 

legacy  void  for,  1546. 
REMOVAL, 

of  goods,  in  general  an  ademption  of  the  bequests  of  them,  342. 
RENEWAL.     See  Leasehold. 

how  fund  for,  provided,  319. 

rules  respecting,  325. 

renewed  leaseholds,  when  they  pass,  351 — 355. 
RENTS.    See  Chattels. 

may  be  the  subject  of  specific  bequest,  195. 

application  of,  in  renewals,  319.  325. 

marshalling  of  rents  in  the  above  case,  325. 
RENUNCL/^TION, 

by  executor  having  authority  to  consent  to  marriage  of  legatee,  is 
a  dispensation  of  the  condition,  804. 
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REPETITION  OF  LEGACIES,  995. 

when  two  leg^acies  by  same  instrument  are  equal  in  amount,  ibe 

second  is  merely  repetition,  and  not  accumulative,  996. 
seeus,  if  not  given  simpliciter,  and  an  additional  motive  apparent, 

997. 
or  by  different  instruments,  999. 
where  the  second  instrument  contains  intrinsic  evidence  that  it  is 

substituted  for  the  prior  will  or  codicil,  1012. 
REPRESENTATIVES.      See  Payment.    Personal  Reprbsbnta- 

TIVES. 

REPUBLICATION, 

of  a  will  ineffectual  to  revive  an  adeemed  specific  legacy,  346. 
REPUGNANT  CLAUSES, 

construction  regardhig,  1472. 
REPUTATION, 

capacity  of  natural  children  to  take,  having  acquired  the  reputation 

of  being  the  children  of  a  particular  person,  80. 
evidence  admissible  to  prove  they  have  acquired  the  character  of 
children,  80,  81 — 87. 
REQUEST. 

words  of,  creating  trust  by  implication,  1419. 
RESIDUARY  LEGATEE.     See  Conversion.     Surplus. 
cannot  call  upon  general  legatees  to  abate,  411. 
not  entitled  to  surplus  produce  from  sale  of  real  estate  when  con- 
version for  partial  purposes,  517.  531. 
but  otherwise  when  testator  treats  such  produce  as  personal  estate, 

&c.  523.  533. 
so  also  to  lapsed  interests  in  the  surplus  produce,  537* 
when  personal  representatives  of,  entitled  to  real  proceeds  in  pre- 
ference to  testator's  heir,  542. 
when  executor  testator's   residuary   legatee   appointed   by  law, 
498.  525.  1738. 
RESIDUE.     See  Construction.    Interest. 

bequest  of,  not  a  satisfaction  of  debt,  1047— '1048* 
right  of  residuary  legatee  to,  1669.  1673. 
when  general  and  not  partially  residuary  legatee,  1673. 
when  only  partially  so,  1679.  1683. 
jrights  of  next  of  kin  to  residue  undisposed  of,  1669.  1685. 
befeore  1  Wm.  4,  c.  40,  legacy  to  sole  executor,  or  where  more 
than  one,  equal  legacies  given,  1686* 

and   notwithstanding  legacies  were  given  to  the  next  of  kin, 
1691. 

or  notwithstanding  executor  was  testator's  wife  or  other  near  relation, 

1692. 
but  bequest  of  the  wife's  own  property  to  her,  would  not  exclude  her 

right  as  executrix,  1697. 
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.RESIDUE—  continued. 

executor  excluded  before  1  Wm.  4,  c  40,  notwithstanding  his 

legacy  was  reversionary,  1699. 
but  if  contingent,  qu.^  1700. 
80,  next  of  kin  entitled  when  legacy  to  executor  for  care  and  trouble, 

Ac.  1701. 
or  when  executors  named  trustees,  1703.  1736. 
so  where  residue  bequeathed  to  executors  on  trusts  not  exhausting 

the  whole,  1706. 
unless  the  executors,  trustees  only  for  a  specific  purpose,  1711. 
so  next  of  kin  entitled  where  intent  apparent  to  impose  a  duty  on 

the  executors,  and  not  to  give  a  benefit,  1715. 
or  where  residue  effectually  given,  and  the  whole  or  part  lapsed, 

498.  1722. 
seeuif  where  specific  or  general  legacy  lapsed,  sedL  qu.  1725,  1726« 
next  of  kin  entitled  where  residue  attempted  to  be  disposed  of 

by  an  imperfect  instrument,  1727. 
unless  the  intention  to  dispose  of  the  residue  doubtful  or  uncer- 
tain, 1730. 
next  of  kin  entitled  where  residue  bequeathed  to  the  executor  for 

life,  1731. 
so  where  residue  given  to  executors  as  tenants  in  common  and  part 

lapsed,  1732. 
secuSf  where  executors  took  it  as  joint  tenants,  or  as  a  class, 

1734. 
where  executors  entitled  to  undisposed  residue,  1738. 
where  only  one  executor  and  no  legacy ;  or  where  more  than  one, 

and  unequal  legacies  given  them,  1739. 
and  no  distinction  in  such  case  between  specific  and  general  legacy^ 

1741. 
so  where  legacies  given  to  one  or  more  of  several  executors,  and 

none  to  the  rest,  1742. 
so  where  legacy  to  executor  by  way  of  exception  only  out  of 

another  to  some  other  legateee,  1745. 
so  also  where  legacy   to  executor  given  out  of  freehold  estate, 

1750. 
so  neither  was  the  executor  excluded  from  the  residue  by  a  contin- 
gent reversionary  legacy,  1700.  1750. 
'  nor  by  being  a  trustee  for  a  specific  purpose  only,  1711. 1750. 
nor  where  the  intention  to  dispose  of  the  residue  was  uncertain, 

1730.  1750. 
nor  where  the  executors  took  the  residue  as  joint  tenants,  or  as  a 

class  and  part  lapsed,  1734.  1750. 
of  the  admissibility  of  parol  evidence  by  executors  and  next  of  kin 

in  regard  to  their  right  to  the  residue,  1751. 
VOU  II.  P  P  P 
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RESIDVE-^eofUinued. 

constniction  of  bequest  of  personal  residoe  impressed  .with  the 

character  of  real  estate,  1509. 
when  bequest  of  "  money  at  bankers*'  construed  gift  of  residue, 

1514. 
mode  of  computing  interest  on  reversionary  property  forming  part 

of  residue,  1320,  8cc 
when  tenant  for  life,  entitled  to  enjoy  income  of  residue  m  wpedey 
1321.  1343. 
RESULTING  TRUST.     See  Charge. 
RETAINER, 

by  executor  or  administrator  of  stamp  duties  on  legacies,  &c. 

921. 
of  retainer  by  them  generally,  924. 
REVOCATION, 

of  a  legacy  given  over  on  contingency  to  second  legatee  (by  a 
substituted  bequest  to  primary  legatee)  Satidfird  v.  Sandfordf 
Addenda  to  page  368. 
RINGS, 

l^ades  for,  not  specific  nor  preferred  in  abatement,  422* 
ROMAN  CATHOLICS, 

a  bequest  for  educadng  persons  as,  now  valid,  1122. 
RULES  OF  CONSTRUCTION, 
in  wills,  1460. 
cases  in  illustration  thereof,  1463. 


S 
SALE, 

trust  to  sell.     See  Conversion.    Dbvisr.    Heir. 
SATISFACTION.     See  Advancehent.    Portions. 

of  debts  by  legacies  from  debtor  to  creditor,  1026.  1028. 

when  legacy  given  simpliciter,  and  of  equal  or  greater  amount  than 

debt,   a   satis&ction,  unless   contrary  intention   be  collected, 

1028. 
so  where  the  legacy  operates  as  a  performance  of  a  covenant  in 

marriage  articles,  1030. 
where  legacy  not  a  satisfaction  of  debt,  ib. 
as  where  less  than  debt,  ib. 
or  time  of  payment  different,  1032. 
or  where  legacy  and  debt  of  different  nAture  in  respectof  the  subject 

itself,  1040. 
or  in  respect  of  the  interest  given,  1042. 
or  the  legacy  given  for  a  particular  purpose,  1043. 
or  where  the  debt  contracted  since  the  date  of  the  will,  1045. 
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SATISFACTION— con/tfitterf. 

or  the  legacy  contingent  or  uncertain,  1045. 

or  the  debt  contingent,  1 049. 

where  creditor-legatee  is  a  servant,  1053. 

or  a  child,  1056. 

distinguished  irom  performance,  1109. 
SCOTLAND.     See  Charitable  Uses.    Election. 
SECOND  COUSINS, 

not  entitled  under  a  bequest  to  relations,  102. 
SECURITIES.     See  Debts.    Specific  Legacy. 

legacies  of,  226. 

legacies  out  of»  not  specific,  287* 

unless  contrary  intention  appear,  240,  241. 

for  money,  what  passes  by  bequest  of,  283. 

power  to  invest  money  on  securities  at  discretion,  1500. 

mode  of  computing  interest  upon,  when  of  a  perishable  nature, 
1329,  &c 
SECURITY.     See  Payment. 

when  required  from  tenant  for  life  of  specific  chattels,  316. 

legatee  is  not  bound  to  give  security  on  payment  of  his  legacy^ 
subject  to  a  devesting  contingency,  864. 

executor  entitled  to,  when  there  are  outstanding  liabilities,  865. 
SEPARATE  USE.     See  Alienation. 

bequests  to,  construction  of,  1414. 
SERVANTS, 

who  entitled  under  a  bequest  to,  146. 

of  the  admissibility  of  parol  evidence  in  such  case,  148. 

legacies  to  servants  have  no  priority  or  preference  above  other 
legacies,  202. 

their  legacies  must  abate  vnth  other  general  legacies,  416. 

servants'  wages,  when  satisfied  by  legacies,  1050«  1053. 
SET  OFF.     See  Retainer. 
SETTLED, 

construction  of  words  "  to  be  settled,"  1515. 
SETTLEMENT.     See  Married  Woman. 

married  woman  entitled  to,  when,  888. 

her  right  to  waive  it  notwithstanding  the  children  disappointed, 
889. 

payment  to  husband  defeats  wife's  equity  to,  898,  894. 
SEVERANCE,  WORDS  OF.      See  Construction.      Tenants    in 
Common. 

when  controlled,  1366. 
SHARES, 

in  public  companies,  bequest  of,  204.  206. 
SPECIAL  OCCUPANTS.     See  Executors.     Pour  autre  vie. 

p  p  p2 
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SPECIE, 

enjoyment  in,  of  residae,  by  tenant  for  life,  245.  1343. 
SPECIFIC    LEGACIES.    iSec  Ademption.     Interest.     Mistake. 
Pledge.     Stock. 
what  are,  their  adfantages  and  disadvantages,  191. 
of  general  legacies  in  their  nature  specific,  192. 
of  specific  chattels  personal,  tfr. 

real,  194. 
of  rents  ont  of  chattels  real,  195. 
but  a  l^acy  not  necessarily  specific,  because  testator  points  out  a 

specific  fund  for  its  payment,  196,  197«  234. 
of  proceeds  from  sale  of  real  estate,  200. 
of  money  and  personal  annuities,  201 — 203« 
particular  purpose  to  which  legacy  is  to  be  applied  will  not  make  it 

specific,  202. 
nor  will  the  relationship  of  legatee,  ib* 

of  stock  or  annuities  in  public  fundSf  and  shares  in  public  com- 
panies, 204. 
of  colonial  property,  224,  225« 
of  debts  and  securities,  226. 
of  general  personal  estate,  242. 
when  pledged  must  be  redeemed  by  executor,  S13. 
when  unnecessarily  sold  or  injured  by  executor,  tbe  value  must  be 

paid,  ib. 
injunction  will  be  granted,  for  preservation  of  specific  bequest,  315. 
when  inventory  or  security  required,  81 6.  S6S* 
SPECIFIC  LEGATEES, 

rights  of,  against  executors,  246.  313. 

in  remainder,  against  legatees  for  life,  316. 
not  bound  to  abate  in  favour  of  general  legatees,  361  • 
nor  are  specific  devisees  in  &vour  of  residuary  devisee,  ib. 
STAMP  ACTS.     See  Stamp  Duties. 

what  deductions  or  duties  payable  under,  and  the  quantum  of  duty, 
898. 
STAMP  DUTY.    See  Pbobate  Duty. 

where  principal  legacy  is  given  free  from,  an  additional  legacy 

likewise  free,  872 — 876. 
upon  what  legacies  payable,  898,  &c 
on  legacies  in  gross  sums,  902. 
on  debts  forgiven  to  debtor-legatee,  911. 
when  payable  under  voluntary  settlements  in  their  nature  testa* 

mentary,  918. 
on  annuities,  914. 
on  legacies  in  succession,  ib. 

in  contingency,  915. 
subject  to  appointment,  ib. 
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STAMP  jyVTY-'Continuecl. 

on  money  to  be  invested  in  real  estate^  915. 

produced  by  sale  of  real  estate,  902. 
on  legacies  by  a  sabject  in  India,  903. 
on  foreign  funds  although  probate  duty  does  not  attach,  ib* 
before  the  5th  of  April,  1805,  916. 
1 0th  of  October,  1 808,  ib. 
on  legacies  by  way  of  substitution,  ib» 
by  whom  to  be  paid  or  retained,  919. 
at  what  time  payable,  921. 
executors  may  deduct  duties  and  expenses  occasioned  by  legatee's 

refusal  to  allow  deductions,  ib. 
legatee  not  chargeable  with  duty  where  the  legacy  is  given  "  without 

deductions,"  clear,  &c,  918. 
STATUTES.     See  The  Index  to  Statutes  cited,  1841. 
STATUTE  OF  DISTRIBUTION, 

resorted  to,  to  determine  the  persons  taking  under  general  descrip- 
tion of  relations,  100.  119. 121. 157. 
STIRPES.    iS'ff^  Per  Stirpes.    Family.   Next  of  Kin.   Relations. 
STOCK  IN  PUBLIC  FUNDS.     See  Moket. 
may  be  ihe  subject  of  specific  bequest,  204. 
legacies  of,  will  be  general  unless  intention  to  make  them  specific 

manifest,  ib. 
the  word  "  my"  preceding  stock  makes  them  specific,  t^. 
when  bequest  of,  accompanied  w^th  direction  to  sell,  206. 
when  stock  "  in"  a  particular  fund  gi?en,  general,  207,  208. 
when  spcific,  212. 

when  stock  given  in  fractional  parts,  214. 
legacies  given  "out"  of  stock  of  which  testator  was  possessed  at 

date  of  his  will,  generally  not  specific,  218. 
unless  contrary  intention  clear,  220. 

when  particular  stock  only  referred  to  in  general  terms,  221,  222. 
passes  by  a  bequest  of  securities  for  money,  283. 
ademption  of  specific  legacies  of,  329. 
when  sold,  specific  bequest  not  revived  by  a  purchase  of  similar 

stock,  330. 
when  specific  fund  of  stock  altered  by  act  of  law,  332. 
when  changed  without  testator's  concurrence,  or' fraudulently,  ib. 
wben  merely  a  transfer  from  trustees  to  testator,  or  to  new  trustees, 

or  on  fresh  securities,  &c.  333. 
or  when  testator  lends  the   stock   to  be    afterwards   replaced, 

334. 
general  legacies  of  stock  liable  to  abatement,  433. 
STOCK, 

live  and  dead,  what  passes  by  bequest  of,  274. 
upon  a  farm,  what  passes  by  bequest  of,  278. 
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SUBSTANTIVE  GIFT, 

whece  legatees  take  by,  and  when  by' substitution,  31,  &c. 
SUBSTITUTED  LEGACIES 

attended  with  same  incidents  as  original  legacies,  875,   876. 
916. 
SUBSTITUTION.     See  Repetition.      . 
when  legatees  take  by,  31,  &c. 
legacy  by  way  of,  for  a  prior  legacy  duty  free,  is  also  free  from 

duty,  916. 
where  life  interests  in  succession,  a  substituted  annual  sum  to  first, 

does  not  accelerate  interest  of  second  legatee,  874* 
latter  instrument  in  substitution  of  a  prior  one,  upon  the  internal 
evidence  of  both,  1012. 
SUBSTITUTIONAL  LEGACIES.    5m  Repbtitioh. 
SUCCESSION, 

legacies  to  persons  in,  how  charged  with  legacy  duty,  914 
SUPERSTITIOUS  USES, 
dispositions  to,  1113. 
what  are  superstitious  uses,  1119. 
how  legacy  so  given  is  applicable,  1120. 
when  legacy  in  part  given  to  superstitious  uses,  1124. 
SURNAME, 

conditions  requiring  marriage  with  persons  of  a  particular  surname, 
how  complied  with,  833. 
SURPLUS.      See  Condition.     Conversion.      Devisee.      Heie. 
Residuary  Legatee. 
what  will  and  will  not  amount  to  a  disposition  of  the  surplus  pro- 
duce from  sale  of  real  estate  under  the  residuary  clause,  517- 
a  general  residuary  bequest  of  personal  estate  wOl  not  include  such 

surplus,  where  the  sale  was  for  particular  purposes,  t6. 
fund  given  for  a  partial  purpose,  and  the  bequest  of,  implied, 

1444. 
immaterial  whether  the  personal  residue  be  disposed  of  by  will  or 

codicil,  521. 
when  ihe  real  and  personal  estates  are  blended,  primd  fade  the 

surplus  will  pass  by  the  residuary  danse,  523.  533. 
but  not  necessarily,  533. 

when  executors  entitled  to  the  surplus,  testator's  intention  being 
clear  that  real  should  be  converted  into  personal  estate^  525. 
SURVIVORS, 

construed  others,  638* 
SURVIVORSHIP.     See  Accruer.     Construction.     Implication. 
Lapsed  Interests. 
words  of  survivorship  coupled  with  words  of  severance,  1373. 

confined  to  testator's  death,  that  being  the 
period  of  distribution^  ib. 
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SURVIVORS  lU?--eontinued. 

when  testator's  death  not  the  period  of  distribution,  1377. 
when  sonriTorship  confined  to  death  of  tenant  for  life,  1382. 

to  minority  of  legatees,  1389. 

to  dying  without  leaving  issue,  1395. 
of  accruing  shares,  1398.  1403. 
survivorship  implied,  1439. 


T. 

TENANT  FOR  LIFE.     See  Apportionment. 
of  renewable  leaseholds,  rights  of,  316,  317. 
allowed  compound  interest  on  fine  paid  by  him  for  renewal,  318. 
TENANTS    IN    COMMON.      See   Construction.      Conversion. 
Lapsed  Interests.     Residue. 
legacies  to  persons  as,  485. 
legacy  to  one  of  two  or  more  tenants  in  common  lapses  by  death  in 

testator's  lifetime,  tft. 
unless  the  legacies  are  given  to  them  as  a  class,  and  not  nomkuUimf 

487. 
when  residue  given  to  executors  as,  1732. 
TERMS  FOR  YEARS.    See  Leaseholds. 
specific  bequest  of,  when  adeemed,  348, 
power  of  executors  to  mortgage  or  sell  them,  434,  435. 
THINGS, 

in  and  about  a  house,  what  passes  under  a  bequest  of,  257 — 260. 
TIME.     See  Condition. 
TRAITOR. 

cannot  be  a  legatee^  28, 
TRANSPORTATION, 

legacy  to  felon  during,  forfeited  to  Crown,  30. 
TRINKETS, 

import  of  word,  292. 
TROVER, 

action  of,  lies  for  recovery  of  specific  legacy  after  executors'  assent, 
1803. 
TRUSTEES.    See  Charitable  Uses.    Construction.    Discretion. 
Marriage.    Payment.    Residue. 
power  of  selection  to,  among  certain  objects  is  a  personal  trust,  and 

not  a  ministerial  duty,  109. 
trustees  personally  liable  for  neglecting  to  renew  leaseholds,  319. 
or  in  appropriating  funds  according  to  directions  of  the 
will,  944. 
where  one  executor  a  trustee  of  residue  for  the  next  of  kin,  all  his 
co-executors  are  so,  1736, 1737* 
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TRUSTS.     See  Implication. 

distinguished  from  powers,  1421.  1425. 
TURNPIKE  TOLLS.     See  Charitable  Uses. 


V. 

VENDOR.    See  Lien. 
"  VESTED," 

coDstruction  of  word,  559,  560. 
VESTING    AND     DEVESTING.      See    Condition.      Interest. 

Marshalling  of  Assets* 
of  legacies  payable  out  of  personal  estate,  550. 
legacy  vested  when  given  immediately,  and  no  time  for  payment 

fixed,  552. 
so  when  definite  time  of  payment  mentioned,  552,  553. 
though  payment  postponed  until  debts  paid,  or  until  assets  realized, 

555. 

unless  a  contrary  intention  apparent,  557* 

as  where  a  legacy  made  contingent  until  debts  paid  or  assets 
realized,  560. 

or  the  time  of  payment  contingent,  561. 

unless  in  case  of  a  residue,  563. 

legacy  not  vested  where  no  gift  of  legacy  before  the  time  of  pay- 
ment^ the  gift  and  payment  being  blended,  566. 

as  where  the  I^acy  contingent  from  condidonal  words,  t5. 

secue^  where  those  conditional  words  controlled  by  intention,  572. 

l^acy  vested  by  giving  interest  for  maintenance,  &c.,  until  time  of 
payment)  573. 

vesting  not  prevented  by  ambiguous  expressions,  577. 

l^^cy  not  vested  where  only  part  of  interest  given,  or  interest  out 
of  another  fund  for  maintenance,  &c.  tfr. 

legacy  ?ested  when  interest  given  to  others  for  legatee's  benefit 
until  payment,  and  the  corpue  given  immediately,  578. 

eecWf  where  corpus  not  given  until  time  of  payment,  but  only 
interest,  581. 

legacy  in  remainder  vested,  though  interest  given  beneficially  to 
another  until  time  of  payment,  583. 

or  where  interest  is  given  in  trust  to  pay  debts  and  then  to  legatee, 
capital  vested  at  testator^s  death,  ih. 

or  the  fund  is  given  in  remainder  after  an  interest  for  life,  584. 

when  not  vested,  capital  not  given  till  after  death  of  first  taker,  588. 

of  the  vesting  in  interest  and  transmissibility  of  contingent  execu- 
tory bequests,  597. 

of  vesting  and  devesting  of  legacies  when  subject  to  a  limitation 
over  upon  a  contingency,  600. 
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VESTING  AND  DEVESTING— con^imieA 

vested  legacies  subject  tt>  be  devested  on  a  particular  event,  entitle 

legatee  to  intermediate  interest  until  that  event,  QOl. 
vested  legacy  not  devested  by  a  limitation  not  clearly  expressed,  603« 
eautrOf  where  testator  has  marked  some  rule  as  a  guide,  605. 
construction  of  words  devesting  legacy  *'  in  case  of  the  death  of 

legatee,"  607* 
when  confined  to  death  of  testator,  t6* 
when  not,  611. 

when  confining  the  gift  to  a  life  interest  in  legatee,  613. 
contingency  devesting  prior  vested  interest,  must  happen  literally, 

•619- 
of  the  efiect  of  powers  of  appointment  upon  the  vesting  and 

devesting  of  legacies  or  portions,  629. 
when  the  power  is  merely  to  ascertain  amount  of  shares,  they  vest 

subject  to  be  devested,  ib* 
when  the  vesting  depends  upon  the  execution  of  the  power,  634* 
of  vesting  generally,  636. 

where  the  vesting  is  personal  to  legatee,  and  the  interest  not  trans- 
missible at  his  death,  ib» 
gross  sum  directed  to  be  sunk  in  an  annuity  for  life  vests  the  capital 

at  testator's  death,  640i 
legacies  ''  to  be  at  the  disposal "  of  legatees  vest,  though  no  dispo- 
sition thereof  made,  642. 
eonira^  where  interest  for  life  only  given  to  legatee  who  has  merely 

a  power,  644. 
legacy  for  a  particular  purpose,  which  cannot  be  so  appropriated 

vdthout  legatee's  &ult,  vests  absolutely,  646. 
as  where  given  for  an  apprentice  fee,  ib. 
or  for  expenses  of  procuring  priest's  orders^  ib. 
of  vested  legacies  payable  out  of  real  estate,  649. 
when  gift  of  legacy  or  portion  immediate,  and  payment  postponed, 

not  vested^  t6« 
when  payable  out  of  mixed  fund,  650. 
gift  of  interest  will  not  make  the  l^^y  chaiged  on  real  estate 

vested,  654. 
unless  the  postponement  of  payment  for  convenience  of  the  estate 

or  person  charged,  656* 
though  devisee  in  remainder  die  before  tenant  for  life,  the  chaige 

remains,  being  a  Uen  on  the  estatci  666* 
construction  of  word  **  vested"  by  testator^  559,  560* 
VOID  LEOAGIES.     See  Uncertainty. 
for  remoteness,  1546,  1547« 
for  uncertainty  generally,  1244. 1703« 
in  respect  of  charity,  1237. 1244. 
YOL.  II.  Q  Q  Q 
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uncertaiKtt, 

beqoests  void  for,  as  to  description  of  l^gateei,  176. 178tf 

name*  186* 

amount  or  purpose  in  bequests  to  charity,  1287*  1244^ 

for,  generally,  1244.  1703. 

for  repugpiant  and  inconsistent  expressions,  1472. 
UNIVERSITIES.    See  Chabitablb  Uses. 

devises  for  the  benefit  of,  exceptions  to  the  Statute  of  Mortmain, 
1158. 
UNMARRIED, 

construQtion  of  word,  616,  617* 
UTENSILS, 

what  passes  by  bequest  of,  28  L 


W. 

WAGES, 

debt  for,  how  far  extinguished  by  legacy,  1050.  1053. 
WEARING  APPAREL, 

what  passes  as,  264.  291. 
WEST  INDIES.    See  Charitable  Usbs. 
WHOLE  BLOOD, 

'  kindred  of,  not  preferred  to  those  of  tlie  half-blood  in  regard  to 
personal  estate,  119* 
WIDOW, 

application  of  election  to,  161 7< 

testator^s  widow  not  entitled  to  interest  on  l^gac^  from  his  death* 

1272. 
when  not  excluded  from  residue  as  his  executrix,  by  bequest 
to  her  of  her  paraphernalia,  or  other  property  of  her  own, 

1697. 
Wife.     See  Construction.     Married  Woman.    Widow. 

effect  of  bequest  '*  to  my  beloved  wife,"  the  testator  having  on 
death  of  wife  living  at  date  of  will,  married  a  second  who  sur- 
vived him,  1614. 
WILL.    See  Construction.    Charitable  Uses^ 

condition  against  disputing  validity  o^  795« 
WINES 

do  not  pass  as  household  furniture,  269. 
"  WISH  AND  DESIRE," 

when  such  words  create  trusts  by  implication,  1418. 
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WITNESSES.    See  Lxoatxes. 

Eodesiaatical  Conrti  not  allowed  to  require  iwoy  where»  1792. 
WORDS, 

constroction  of  certain  wofds  and  phrases.    See  Conbtbuction.  • 

DeSCEIPTIOH  Of  LsOAf  IBS* 
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YORK,  CUSTOM  OF, 
as  to  distribution,  1669^ 

YOUNGER  CHILD, 

when  conridered  an  eldest,  59. 


THE  END. 
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